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I. The Obviousness Case Is Not “Strong”  

Petitioners rewrite history in claiming their obviousness case was “strong.”  

First, Petitioners never contended their obviousness case was predictable or 

involved only minor modifications. See generally Paper 3; Paper 32. Petitioners’ 

expert devoted 30 pages of analysis to Claim 1, never once stating that the 

combination was strong or required minor modifications. EX1003 at 44-73. 

Second, the Board never “agreed” that “Petitioner’s obviousness case is both 

straightforward and compelling.” Pet. Br. 5. It simply found that the combination 

“account[s] for all of the limitations of [C]laim 1 and that Petitioner has shown an 

adequate motivation to combine,” Paper 49 at 42—a far cry from finding the case 

“strong.” The Federal Circuit likewise never “agreed” the case was strong, which is 

why Petitioners cite nothing from the Court’s decision in support. Indeed, if the 

Federal Circuit agreed that Petitioners’ obviousness case was “strong,” it would have 

affirmed despite the Board’s other errors as to nexus. See S. Alabama Med. Sci. 

Found. v. Gnosis S.P.A., 808 F.3d 823, 828 (Fed. Cir. 2015).  

Third, Petitioners try to recast the Petition in asserting that the “obviousness 

case required nothing more than a minor modification” of the asserted art. Pet. Br. 

3-5. Petitioners’ lengthy, attorney-argument-only explanation proves otherwise. 

These include, as the Board found, the need to (1) “modify Hellman’s system to 

provide the non-volatile memory area … as the non-volatile memory storing the 
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BIOS,” Paper 49 at 36; (2) “use … [Hellman’s] update unit 36[] to set up a 

verification structure (memory location in non-volatile memory 37 as defined by 

hash value H) in the erasable, non-volatile memory of the BIOS (non-volatile 

memory 37 provided as EEPROM, storing BIOS as taught by Chou),” id. at 38-39; 

and (3) use Hellman’s “authorization and billing unit 13 [to] cooperate with the 

update unit 36 to act as the ‘agent,’” id. at 40-41. Simply put, Hellman/Chou requires 

multiple, intricate modifications to both references to reach the ’941 patent’s claims, 

nothing like cases finding a “strong” showing of obviousness, as in Agrizap, Inc. v. 

Woodstream Corp., in which the “only difference between the Gopher Zapper [prior 

art] and the asserted claims, as conceded by Agrizap, is the type of switch used to 

complete the circuit.” 520 F.3d 1337, 1344 (Fed. Cir. 2008).  

Indeed, even Petitioners conceded that their combination required a 

significant “modification” of the asserted art: “to provide a BIOS in [Hellman’s] 

computer (base unit 12) and to store the BIOS in the nonvolatile memory 37 (e.g., 

EEPROM), as disclosed by Chou.” Paper 3 at 28. It took Petitioners six pages—

citing 21 paragraphs of expert testimony—to explain a POSITA’s motivations to 

make the claimed modification. Id. at 28-33; see Paper 32 at 19 (combination 

requires “Hellman-Chou’s modified BIOS EEPROM”).  

Petitioners also cite Soverain Software LLC v. Newegg Inc., 705 F.3d 1333 

(Fed. Cir. 2013) to argue that “[t]he lack of market demand for … Patent Owner’s 
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invention further demonstrates its obviousness.” Pet. Br. 5. Setting aside that the 

record shows  in market demand from , 

Petitioners misstate the law. Soverain held only that the patent owner’s objective 

evidence lacked nexus to the patents at issue, not that such evidence affirmatively 

established obviousness. Soverain, 705 F.3d at 1346.  

II. Petitioners Ignore Federal Circuit Confirmation of the High-Value 
Agreements’ Nexus to the ’941 Patent 

In attacking the  (the Federal Circuit plainly 

considered , contrary to Petitioners’ claim it “did not disturb” the 

Board’s decision to disregard) agreements, Petitioners ignore that the Federal Circuit 

held that these agreements “should have been given more, if not controlling, weight 

in the Board’s obviousness determination.” Ancora Techs., Inc. v. Roku, Inc., 140 

F.4th 1351, 1362-64 (Fed. Cir. 2025). Petitioners speculate that these licenses might 

have resulted from “business decisions to avoid litigation” but the Federal Circuit 

expressly rejected this argument, finding that business decisions and acquiescence 

to the patent “amount to the same thing, a considered reluctance to run the risk of 

larger financial consequences from infringement.” Id. at 1363.  

The Federal Circuit also already found that the “license payments  

 also far exceeded the cost of litigation,” that these sophisticated 

companies “were fully aware of the relevant prior art,” and that they paid their 

respective substantial sums late in their respective litigations. Id. Such “clear 
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evidence that substantial license fees were paid for licenses to a specific patent late 

in a litigation should be given the significance that their magnitude deserves.” Id.  

And In re Antor Media Corp., 689 F.3d 1282 (Fed. Cir. 2012), and EWP Corp. 

v. Reliance Universal Inc., 755 F.2d 898 (Fed. Cir. 1985), are irrelevant, as unlike 

here, they concerned failures to establish nexus for objective evidence. 

III. Petitioners Establish No Nexus to the Low Value Agreements 

The “low value” agreements do not undercut the high-value licenses, as 

Petitioners fail to establish any nexus between the licenses and the patent. Again, 

and critically, it is Petitioner’s burden to establish a nexus between the low-value 

agreements and the ’941 patent’s strength with relevant evidence as speculation 

alone cannot substantiate Petitioners’ burden. Quanergy Sys., Inc. v. Velodyne Lidar 

USA, Inc., 24 F.4th 1406, 1418 (Fed. Cir. 2022). And here, Petitioners cannot meet 

that burden, a reality demonstrated by the fact that they do nothing other than 

pointing to the license value amounts. See Pet Br. 8.  

This lack of any evidence explaining the reasons Ancora (much less the 

counterparties) entered the low-value agreements demonstrates why Petitioners 

cannot establish nexus: because unlike high-value agreements, Ancora, 140 F.4th at 

1363, parties enter low-value agreements for reasons unrelated to patent strength. 

See Iron Grip Barbell Co. v. USA Sports, Inc., 392 F.3d 1317, 1324 (Fed. Cir. 2004). 

And here, Petitioners did nothing to obtain any evidence regarding the actual 
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Respectfully submitted, 

FITCH, EVEN, TABIN & FLANNERY LLP 

Dated:  September 12, 2025 By: /Nicholas T. Peters/   
Nicholas T. Peters 
Reg. No. 53,456 
ntpete@fitcheven.com 
Karen J. Wang 
Reg. No. 62,503 
kwang@fitcheven.com 
FITCH, EVEN, TABIN & FLANNERY LLP 
120 South LaSalle Street, Suite 2100 
Chicago, IL 60603 
(312) 577-7000 
(312) 577-7007 (fax) 
Attorneys for Patent Owner 
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