
 
 

  
 

 

UNITED STATES PATENT AND TRADEMARK OFFICE 
____________ 

 
BEFORE THE PATENT TRIAL AND APPEAL BOARD 

____________ 
 

LULULEMON ATHLETICA CANADA INC. and LULULEMON USA INC.  
Petitioner 

 
v. 

 
NIKE, INC. 

Patent Owner 
 

____________ 
 

Case IPR2023-00180 
Patent 10,232,220 

____________ 
 

 
 
 

PATENT OWNER’S OBJECTIONS TO EVIDENCE 
37 C.F.R. § 42.64(B)(1) 

 



 

 1 
 

Pursuant to 37 C.F.R. § 42.64(b)(1), Patent Owner Nike, Inc. (hereafter, 

“Nike”), respectfully submits the following objections to evidence submitted by 

Petitioners lululemon athletica canada inc. and lululemon usa inc. (hereafter, 

“lululemon”) in the preliminary proceedings of this inter partes review. These 

objections to evidence submitted during a preliminary proceeding have been 

timely filed and served within ten business days of the institution of the trial. 

Nike objects to each of Exhibits 1007–1011 in their entireties, and at least 

to their portions related to the aspects mentioned below. 

I. EXHIBIT 1007 - MARTHA FRY (@MARTHAFRY), TWITTER 
(JANUARY 5, 2009, 3:34 PM) 

Nike objects to Exhibit 1007 under Fed. R. Evid. 901/902 (Inadmissible as 

not authenticated or self-authenticated). Exhibit 1007 lacks authentication. The 

exhibit is not self-authenticating, for example, as a periodical under Fed. R. Evid. 

902(6) and 803(18). Nike further objects to Exhibit 1007 under Fed. R. Evid. 802 

(Inadmissible as improper hearsay): To the extent that lululemon relies on Exhibit 

1007, the evidence contains inadmissible hearsay if offered to prove the truth of 

any matter allegedly asserted therein, including statements related to a purported 

date of publication. Nike also objects to Exhibit 1007 under Fed. R. Evid. 401, 

402, and 403 (Inadmissible as not relevant and prejudicial) because lululemon 

fails to show that Ex. 1007 is a “printed publication.” 
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II. EXHIBIT 1008 - SCOTT TOUSIGNANT (@THEFITB), TWITTER 
(NOV. 27, 2008, 9:27AM), 

Nike objects to Exhibit 1008 under Fed. R. Evid. 901/902 (Inadmissible as 

not authenticated or self-authenticated). Exhibit 1008 lacks authentication. The 

exhibit is not self-authenticating, for example, as a periodical under Fed. R. Evid. 

902(6) and 803(18). Nike further objects to Exhibit 1008 under Fed. R. Evid. 802 

(Inadmissible as improper hearsay): To the extent that lululemon relies on Exhibit 

1008, the evidence contains inadmissible hearsay if offered to prove the truth of 

any matter allegedly asserted therein, including statements related to a purported 

date of publication. Nike also objects to Exhibit 1008 under Fed. R. Evid. 401, 

402, and 403 (Inadmissible as not relevant and prejudicial) because lululemon 

fails to show that Ex. 1008 is a “printed publication.” 

III. EXHIBIT 1009 - DAVID MARCUS (@DAVIDMARCUS), TWITTER 
(JULY 9, 2009, 6:56PM) 

Nike objects to Exhibit 1009 under Fed. R. Evid. 901/902 (Inadmissible as 

not authenticated or self-authenticated). Exhibit 1009 lacks authentication. The 

exhibit is not self-authenticating, for example, as a periodical under Fed. R. Evid. 

902(6) and 803(18). Nike further objects to Exhibit 1009 under Fed. R. Evid. 802 

(Inadmissible as improper hearsay): To the extent that lululemon relies on Exhibit 

1009, the evidence contains inadmissible hearsay if offered to prove the truth of 

any matter allegedly asserted therein, including statements related to a purported 
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date of publication. Nike also objects to Exhibit 1009 under Fed. R. Evid. 401, 

402, and 403 (Inadmissible as not relevant and prejudicial) because lululemon 

fails to show that Ex. 1009 is a “printed publication.” 

IV. EXHIBIT 1010 - MARTHA FRY (@MARTHAFRY), TWITTER 
(JULY 11, 2009, 5:11AM) 

Nike objects to Exhibit 1010 under Fed. R. Evid. 901/902 (Inadmissible as 

not authenticated or self-authenticated). Exhibit 1010 lacks authentication. The 

exhibit is not self-authenticating, for example, as a periodical under Fed. R. Evid. 

902(6) and 803(18). Nike further objects to Exhibit 1010 under Fed. R. Evid. 802 

(Inadmissible as improper hearsay): To the extent that lululemon relies on Exhibit 

1010, the evidence contains inadmissible hearsay if offered to prove the truth of 

any matter allegedly asserted therein, including statements related to a purported 

date of publication. Nike also objects to Exhibit 1010 under Fed. R. Evid. 401, 

402, and 403 (Inadmissible as not relevant and prejudicial) because lululemon 

fails to show that Ex. 1010 is a “printed publication.” 

V. EXHIBIT 1011 - MARK PRASATIK (@MPRASATIK), TWITTER 
(JULY 18, 2009, 5:11AM), 

Nike objects to Exhibit 1011 under Fed. R. Evid. 901/902 (Inadmissible as 

not authenticated or self-authenticated). Exhibit 1011 lacks authentication. The 

exhibit is not self-authenticating, for example, as a periodical under Fed. R. Evid. 

902(6) and 803(18). Nike further objects to Exhibit 1011 under Fed. R. Evid. 802 
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(Inadmissible as improper hearsay): To the extent that lululemon relies on Exhibit 

1011, the evidence contains inadmissible hearsay if offered to prove the truth of 

any matter allegedly asserted therein, including statements related to a purported 

date of publication.  Nike also objects to Exhibit 1011 under Fed. R. Evid. 401, 

402, and 403 (Inadmissible as not relevant and prejudicial) because lululemon 

fails to show that Ex. 1011 is a “printed publication.” 

  



 

 5 
 

 

Dated: May 30, 2023 Respectfully Submitted, 

/s/ Christopher J. Renk    

Christopher J. Renk (Reg. No. 33,761) 
Michael J. Harris (Reg. No. 62,957) 
Arnold & Porter Kaye Scholer LLP 
Chicago, IL 60602-42310 
Tel: (312) 583-2300 
Email: chris.renk@arnoldporter.com 
michael.harris@arnoldporter.com 
 
Jessica C. Kaiser (Reg. No. 58,937) 
Arnold & Porter Kaye Scholer LLP 
1144 Fifteenth Street, Suite 3100 
Denver, CO 80202-2848 
Tel: (303) 863-1000 
Email: jessica.kaiser@arnoldporter.com 
 
Michael J. Sebba (Reg. No. 75,595) 
Arnold & Porter Kaye Scholer LLP 
777 South Figueroa Street, 44th Floor 
Los Angeles, CA 90017-5844 
Tel: (213) 243-4000 
Email: michael.sebba@arnoldporter.com 
 
Dave C. McMullen (Reg. No. 69,922) 
Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Avenue NW 
Washington, D.C. 20001 
Tel: (202) 942-5000 
Email: nicholas.nyemah@arnoldporter.com 
 
Counsel for Patent Owner,  
Nike, Inc. 
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CERTIFICATE OF SERVICE 

 
 Pursuant to 37 CFR §§42.6(e)(4)(i) et seq. and 42.105(b), the undersigned 

Certifies that on May 30, 2023, a true and entire copy of Patent Owner’s 

Objections to Evidence was served via e-mail upon Petitioners’ correspondence 

address of record, indicated below. 

Alex S. Yap (Reg. No. 60,609) 
Mehran Arjomand (Reg. No. 48,231) 
Forrest McClellan (Reg. No. 76,553) 
MORRISON & FOERSTER LLP 
Email: ayap@mofo.com 
marjomand@mofo.com 
fmcclellen@mofo.com 
 
 

/s/ Timothy Haugh    
Timothy Haugh 

 


