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LULULEMON ATHLETI CA CANADA | NC.
and LULULEMON USA | NC.,

- VS_

NI KE,

UNI TED STATES AND TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BOARD

Petitioners,

)
)
)
)
)
)
)
I NC. , )
)
)

Pat ent Omner.

DEPGSI TI ON OF:
DR. HENRY H HOUH

The deposition of DR HENRY H HOUH, call ed

as a witness pursuant to notice and pursuant to the

provi sions of the Patent Trial and Appeal Board

rul es pertaining to the taking of depositions;

Reporter in the State of Illinois, at 200 C arendon

2023,

before | SAl AH ROBERTS, CSR, RPR, a Certified Shorthand

Street, Floor 21, Boston, Mssachusetts on August 1st,

commencing at 9:05 a. m

Case No.
| PR2023- 00180

t aken

and t he

lululemon athletica inc. et al.
IPR2023-00180

Ex. 2002

Patent No. 10,232,220

v. Nike, Inc.

312.236.6936
877.653.6736

Fax 31

2.236.6968

Exhibit 2002 - Page 1 of 256

LEXITAS


phan_b
Text Box
lululemon athletica inc. et al. v. Nike, Inc.
IPR2023-00180
Patent No. 10,232,220
Ex. 2002


© 00 N o O A~ w N P

e o
Ww N Rk O

14
15
16
17
18
19
20
21
22
23
24

Lululemon vs Nike
Dr. Henry H. Houh - 08/01/2023

Page 2

ALSO

APPEARANCES:

MORRI SON FOERSTER
By:

MS. JEAN NGUYEN

MR, ALEX S. YAP

707 W1 shire Boul evard

Los Angeles, California 90017-3543

Phone: 213.892. 5295
213. 892. 5688

Emai |l :  JNguyen@mof 0. com
Ayap@rof 0. com

Appearing on behalf of Petitioner;

ARNOLD & PORTER
By:

MR. M CHAEL J. SEBBA

777 South Figueroa Street

44t h Fl oor

Los Angeles, California 90017-5844
Phone: 213.243. 4000

Email: M chael . Sebba@\r nol dPorter.com

MR AARON BOWNLI NG

70 West Madi son Street

Suite 4200

Chi cago, Illinois 60602-4231

Phone: 312.583. 2435

Emai |l :  Aaron. Bowl i ng@Ar nol dPorter.com

Appeari ng on behal f of the Patent Omer.

PRESENT:

Dan Lohaus, Vi deographer
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THE VI DEOGRAPHER: W are now on the record for
the video deposition of Dr. Henry Houh. Today's date is
August 1st, 2023, and the tinme on the video nonitor is
9:05 a. m

The caption of this case is Lululenon Athletica
Canada I ncorporated and Lul ul enon U. S. A I ncorporated
vs. Ni ke, being held before the Patent -- the U. S
Patent Trial and Appeal Board, case nunber |PR
202300180.

This deposition is being held at 200 O arendon
Street in Boston, Massachusetts. M nane is Dan Lohaus,
and | ama |egal video specialist with Premer.

At this tinme counsel present will identify
t hensel ves and who they represent beginning with the
taki ng attorney.

MR SEBBA: H . M nane is Mchael Sebba wth
Arnold & Porter, representing Nike, Inc. 1'mjoined by
ny col | eague Aaron Bow i ng.

M5. NGUYEN:. And Jean Nguyen of Mrrison &
Foerster representing Lululenon, Petitioner, along with
ny col | eague, Al ex Yap, also from Mrrison & Foerster.

THE VI DEOGRAPHER: The court reporter today is
| sai ah Roberts, and he will swear in the w tness and

t hen we may proceed.

Page 4
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DR HENRY H. HOUH, Ph.D.
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:
EXAM NATI ON
BY MR SEBBA:
Q Dr. Houh, good norning

>

Good nor ni ng.
Q Thank you for being here today.
So I'mjust going to start with sone ground
rules if that's okay with you.
A Sur e.
Q Can you pl ease state your nane for the record

actually to start.

A It's Henry Houh, and that's spelled H o-u-h.
Q Thank you. And have you been deposed before?
A Yes.

Q Approxi mately how many ti nes?

A Probabl y about 100 ti nes.

Q Ckay. So you m ght know sone of these rules

that |'"mgoing to go through with you.

So, first, as you can see, we have a court
reporter here, so -- and you were sworn in, so
everything you say today is under oath as though you

were at a trial before a judge. Do you understand that?

312.236.6936 )
Fax 312 2366965 LEXITAS
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A Yes.
Q Ckay. And al so because we have the court

reporter, let's keep all answers verbal, yes, no, no
uh- huh, huh-uh, no head nods, no head shakes. Does that
make sense?

A "Il do ny best.

Q Thank you. [I'll try to rem nd you.

And -- okay. And is there any reason you

can't give honest testinony today?

A NO.

Q Ckay. Al right. So what did you do to
prepare for your deposition today?

A. | reviewed a nunber of docunents and | net
with the attorneys.

Q When you say "the attorneys,"” who is that?

A | nmet with Jean Nguyen and Alex Yap and -- at
the nmonent | forget his |ast nane.

Q And how many tines did you neet with the
attor neys?

A Wth various different ones of them maybe
four or five tines.

Q And when were those neetings?

A Yest erday, Sunday, sonetine |ast week | think,

and sonetinme the previous week | think. There m ght

312.236.6936 \
Fax 312 2366965 LEXITAS
‘ 1
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have been another. | can't renenber.
Q And were those neetings in person or over

Zoom a call?

A Sonme were Zoom sone were in person.

Q And approxi mately how | ong were those
meet i ngs?

A | can't renmenber for sure. Probably around 12

to 15 hours' worth.
Q Al total ?
A Al total. It could have been nore.
Q And what docunents did you review to prepare

for today's deposition?

A | reviewed the '220 patent. | reviewed the
file history. | reviewed ny declaration. | reviewed
the institution decision. | reviewed the petition. |

reviewed the patent owner's prelimnary response. |
reviewed the prior art references and all of the
exhibits to ny declaration, including the prior art
references. That's all | can think of at the nonent.
Q kay. GCkay. |I'mgoing to introduce as

Exhi bit 1 your deposition noti ce.

(Discussion held off the record.)

(Exhi bit Nunber 2001 marked.)

A | just renenbered one nore docunent.

312.236.6936

Fax 312.236,6968 LEXITAS
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reviewed a provisional to the -- to one of the

r ef erences.

Q Provi si onal what ?

A Provi si onal application for the Johnson
ref erence.

Q So just for clarity, you're saying you

revi ewed a provisional application of the Johnson
reference, clains priority too?

A One of them

Q Ckay. In front of you is Exhibit 2001. Have

you seen this docunent before?

A. | don't think | have actually.
Q Ckay. So this is your -- this is a notice of
your deposition for today. So you -- just so we're

clear, you understand you're here to discuss the |IPR

caption on the front page?

A Yeah. That | ooks right.
Q Ckay. Did you discuss the prosecution history
of the -- let's step back a nonent.

So we're here today. The IPR is addressing
U S. Patent 10232220; correct?
A Yeah. | think that's right.
kay. If | refer to that as the '220 patent,

wi Il you understand what |'mreferring to?

312.236.6936

Fax 312.236,6968 LEXITAS
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A Sur e.
Q Ckay. Did you review the prosecution history
for the '220 patent in preparation for today?
A Portions of it, yes.
Q You drafted a declaration in support of this

| PR petition; correct?

A That's right.

Q What was the process by which you drafted that
decl arati on?

A | nmean, first | reviewed all the patent and
the prior art, and then | nmet wth attorneys and we had
sone di scussions and | provided sone sunmaries. And
then -- then a draft was created and there was sone back
and forth. Had its corrections and suggestions. And
then it was submtt ed.

Q So you say that you reviewed the prior art.
Did you help identify that prior art?

A | can't recall the exact process, but | -- |
don't think | did.

Q kay. And then you said a draft was created.
How was that draft created?

A Wll, | don't remenber exactly on this case.
Sonetinmes | create a first draft; sonetines the

attorneys create a first draft. But | -- but,

312.236.6936 )
Fax 312 2366965 LEXITAS
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regardl ess, you know, | -- if |I create it, those are ny
things. |If the attorneys give ne a draft, | reviewit
very carefully, and at the end there are ny opinions and
| -- you know, and | would sign the draft -- or the
report -- or declaration.

Q Ckay. |I'mgoing to introduce as Exhibit 2002
your declaration, or | suppose this is Exhibit 1003 of
the | PR

A Yeah.

THE STENOGRAPHER: Exhibit what? |'msorry.

MR SEBBA: 1003.

MR. YAP. To m nimze confusion.

THE WTNESS: Yeah. | nean, there's stil
confusion because isn't there -- aren't there Exhibits
2001, 2002 to the IPR and -- anyway. All right. Yeah.

Thank you. OCh, this is still Exhibit 2002.
It got |abeled 2002.

MR. SEBBA: Onh. Let's stick with referring to
this as 1003.

THE STENOGRAPHER: Ch, okay.

(Exhi bit Nunber 1003 marked.)

MR. SEBBA: Just so the record is clear, we've
i ntroduced the declaration of Dr. Houh, and we're
referring to it as 1003.

312.236.6936

Fax 312.236,6968 LEXITAS
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BY MR, SEBBA:
Q Dr. Houh, does this docunent | ook famliar?
A Yes, it does.
Q And what is this docunent?
A This is -- this is a copy of the declaration |
submtted for this case.
Q kay. And at the back of this docunent, after
page 69, is your CV; correct?
A Yes.
Q Ckay. So what experience do you have wor ki ng
with fitness equi pnment?
M5. NGUYEN:. (bjection. Form
THE WTNESS: | have sone personal experience
using fitness equi pnent, and | have sonme -- a nunber of

cases |I've worked on that involve fitness equi pnent and
gyns and what not .
BY MR, SEBBA:

Q What are those cases?

A | worked on a nunber of cases involving
Pel oton -- for Peloton, both patent owner and
petitioner's IPRs for them | worked on a case

I nvol vi ng F45 gyns.

Q What was the technology in that F45 case?

A The technology related to the software used to
312.236.6936 )
Fax 312.236,6968 LEXITAS
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operate the individual gymlocations.

Q kay. Except for your work as an expert
wi t ness, have you done any work with fitness equi pnment?

A | nmean, just personal. Like, | used to go to
a gymregularly.

Q Have you done -- except for your work as an
expert wi tness, have you done any professional work
using fitness equipnent -- or relating to fitness
equi prent .

M5. NGUYEN. (Objection. Form

THE W TNESS:. There's no professional experience
|"ve had that involved working at a conpany that, for
exanpl e, produced fitness equi pnent.
BY MR, SEBBA:

Q Sticking wwth your CV, at the very back of --
this is | abel ed page 12 out of 12. The second-to-| ast
entry is that you have an Erdos-Bacon nunber of 77

A Yes.

Q Can you explain what that is.

A That's a nunber people use to indicate their
di stance fromthe mathematici an Erdos, how many papers
you coaut hored with authors that coauthored papers wth
Erdos. He was considered a very prolific mathematici an,

and so maybe -- he's used as a benchmark for this

Page 12
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particular netric.

And then Bacon refers to Kevin Bacon. And
it's how many novies you' ve been in that actors in the
novi e have acted with Kevin Bacon.

So the way | get 7 is that | have an Erdos
nunber of 5; that is, I'm5 papers renoved from Erdos,
and I'm-- | was in a novie, and |'m2 -- with sonmeone
who was in a novie with Kevin Bacon. So that gives ne a
Kevi n Bacon nunber of 2. And so if you add those
together, that's 7.

Q Ckay. And then the next one, an
Er dos- Bacon- Sabbat h nunber of 117

A That's another netric that people add in,
musi ¢ production. So Sabbath refers to Bl ack Sabbat h,
the band. And so | was on an album-- | played in an
al bumthat, you know, | think was 4 hops renoved wth
artists on the albumto Bl ack Sabbat h.

Li ke, if you follow the chain, you know, |
worked with that record producer. He was a guy that was
the -- | think he was the | ead person in Blood, Sweat &

Tears, and then he worked on an al bumw th soneone el se,

and he worked on al bumw th someone el se that -- and |
don't renenber how many -- but it's 4 away from Bl ack
Sabbat h.
312.236.6936 )
ELLSTs 35 eo6s LEXITAS

Exhibit 2002 - Page 13 of 256
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Q And what was your involvenent in that al bunf
A | played viola on a nunber of tracks.
Q So when you were preparing this declaration --
well, let's step back.

What's your understanding of what the '220
patent is directed to?
M5. NGUYEN. (Objection. Form
THE WTNESS: Well, as | say in ny declaration
on page 16, in broad terns the '220 patent describes
"“recordi ng and upl oadi ng exercise data to a page on a
social networking site.” And then | summarize sone but
not all of the enbodinents in ny declaration.
BY MR SEBBA:
Q And you said you read the institution
deci sion; correct?
A Yes.
Q Al right. 1'mgoing to introduce as Exhibit
2002 the institution decision.
(Exhi bit Nunmber 2002 marked.)
So you' ve seen this docunent before?
A Yes, | have.
Q Ckay. And let nme -- before we get into that,
["I'l introduce as Exhibit 2003 an excerpt of the

Merriam Webster Dictionary definition for the word

312.236.6936

Fax 312.236,6968 LEXITAS
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"record.”
(Exhi bit Nunber 2003 narked.)
Have you reviewed this docunent before?
M5. NGUYEN. Objection. Form
THE WTNESS: So | don't think |'ve seen this
particul ar page fromwherever this canme from Exhibit

2003, but | did reviewthe institution decision, which

Merriam Webster's online dictionary. And the

institution decision cites sone of the definitions here

BY MR SEBBA:

Q Ckay. So you reviewed the institution
decision, and it nmakes nention of the Merriam Wbster's
online dictionary; correct?

A That's correct.

Q kay. You didn't check that definition
yoursel f. You just reviewed what's nentioned in the
I nstitution decision?

M5. NGUYEN. (Objection. Form

THE WTNESS: | didn't go to Merriam Wbster.
mean, it's the PTAB judges, so | -- | trusted that they
-- what they cited to they cited to properly.
BY MR SEBBA:

appears to be referring to this -- it's referring to the

such as part of 1(a)l and part of 3 on the Exhibit 20083.

312.236.6936

Fax 312.236,6968 LEXITAS
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Q Ckay. And it appears, as you were saying,
they referred to the definition of 1(a)l; correct?

A A part of it, yes.

Q And they refer to part of the definition --
definition 3 for Merriam Wbster; correct?

A Yes.

Q kay. There's also a definition in Exhibit
2003 1(c)1; correct?

A Yes.

Q Ckay. And that reads "to register pernmanently

by mechani cal nmeans"; correct?

A. Yes.

provides there is "earthquake shocks provided by a

sei snograph"; correct?

Q And the exanple -- the exanple Exhibit 2003

A The exanple is that, yes.
Q Ckay. So let's pull up the '220 patent. This
is Exhibit 1001.
A Thank you.
Q You' ve reviewed this docunent; correct?
A Yes, | have.
Q Ckay Did you read it in total ?
A. Yes, | did.
Q Let's turn to the back page.
312.236.6936
Fax 312,236,696 LEXITAS
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A. Ckay.
Q In Colunmm 68 there's Caim1ll; correct?
A. Yes.
Q Ckay. And there's a -- the fourth
limtation -- well, Caimll reads -- let's just get it
all on the record. Cdaim1ll reads "an apparat us
conprising a processor and a nontransitory
conput er -readabl e nmedi um storing conput er-readabl e
I nstructions that when executed cause the apparatus to
record athletic activity perforned by a user, receive a
sharing option selection configured to allow the
recorded athletic activity to be shared and in response
to receiving the sharing option selection transmtting
wor kout information associated with the recorded
athletic activity to a network page of a soci al
networking site viewable by one or nore other users";
correct?
A. | believe you read that correctly, yes.
Q kay. In thereis the limtation "record
athletic activity perforned by a user"; correct?
A. Yes.
Q kay. Wiat does -- in that limtation, what
does "record" nean to you?
A. Well, I -- you know, as | said in ny
877,653 6736 LEXITAS
Fax 312.236.6968

\
Exhibit 2002 - Page 17 of 256
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decl aration, a person of ordinary skill would have
applied plain ordinary neaning to -- of the word in the

context of the specification at the tinme of the

I nvention to -- to these words. There's no -- there's
no claimconstruction of specific terns. |It's all plain
and ordinary neaning. So that's -- you know, that's

what | woul d have understood a PCSI TA to have under st ood
that to be when reviewi ng these cl ains.

Q And what is the plain and ordi nary neani ng of
“record"?

M5. NGUYEN. (bjection. Form

THE WTNESS: Well, | nmean, | -- | think the
pl ain and ordi nary neani ng woul d i ncl ude the things that
| ve discussed in reference to the various references,
and it would include sone of the exanples that are given
In the specification.
BY MR SEBBA:

Q Ckay. And what is that neaning?

A Well, it would include these things |ike --
what |'ve -- just what |'mdiscussing in paragraph 89,
for exanple, of ny declaration, which is after a user
manual |y enters their data -- and that data would be
data about an athletic activity, because if you | ook

back, it's about the date, the time, the distance run --

312.236.6936

Fax 312.236,6968 LEXITAS
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that data, the user-provided data, is stored in a
database. And that's a direct quote from Exhi bit 1005,
| believe, at paragraph 61.

That's an exanple, | think, a person of
ordinary skill would have recognized. And there are
sonme exanples fromthe specification as well of what
that phrase in the context of the specification would
have been understood by a person of ordinary skill in
the art at the tinme of the invention.

For exanple -- and I think this was actually
given in the patent on a prelimnary response as a
citation supporting -- around the discussion of record,
but in Colum 1 of the '220 patent around line 60, it
says, "By using both a GPS device and accel eroneter, the
nobi | e device may record workout data for both indoor
(e.g., stationary) workouts, and outdoor workouts."

So this is discussing recording the workout
data. And, of course, that workout data represents
t hese workouts which are athletic activity. And that's
one exanple fromthe specification that would have
hel ped to informthe POSI TA of the neaning of that
phrase.

I f you |l ook at Colum 19 near the bottom

starting around line 59, it says, "The inclusion of GPS

312.236.6936

Fax 312.236,6968 LEXITAS
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device 713 and accel eroneter 715 in a single nobile
device 700 all ows device 700 to record athletic activity
data in nmultiple workout settings."”

So those are exanples fromthe specification
that would -- you know, and that's the context for a
person of ordinary skill interpreting the phrase "record
athletic activity perfornmed by a user."

Q So when you prepared your declaration, you
reviewed Claim11l along with the rest of the '220
patent; correct?

A Yes.

Q And when you reviewed Claim1l, what was your
understanding in the context of the patent of the
meani ng of the word "record"? Not what woul d incl ude,
what was the neani ng?

M5. NGUYEN. (bjection. Form

THE WTNESS: Well, | -- | |ooked at the phrase
"“record athletic activity performed by a user.” And the
pl ai n and ordi nary neaning woul d be inforned by the --
woul d be in the context of the specification. So |
revi ewed portions of the spec that focused on both

record and record athletic activity perforned by the

user. | believe | reviewed every instance | could find

of -- that would help informthat understanding that a
312.236.6936 )
Fax 312,236,696 LEXITAS
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POSI TA woul d have had at the tinme of the invention.

And so there are a nunber of passages, such as
the ones that | said, which -- and | think there are
ot her phrases that didn't use the word "data" but use
“information." So, |ike, athletic -- | can't renmenber
where. | think it also tal ked about athletic activity
I nformation or information about athletic activity. And
so that would have infornmed the plain and ordinary
meaning to a person of ordinary skill at the tinme of the
I nventi on.

And then -- and then I found very simlar
exanples fromthe prior art, such as the -- what | just
read frommy declaration. | think that was with respect
to the Sutton reference. And so those lined up with
exanples that were -- very nicely with exanpl es that
were given in the specification.

BY MR SEBBA:

Q So you still haven't quite answered the
guestion. As we sit here today, are you able to provide
me with the plain and ordi nary neani ng as you under st and
it in the context of the '220 patent of the word
“record"?

M5. NGUYEN: (Objection.

Dr. Houh, please give ne an opportunity to
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speak ny objections.
bj ection. Form

THE WTNESS: So | | ooked at the -- what |
understood the plain and ordi nary neani ng based on
| ooki ng at the specification, |ooking at exanples of --
t hey gave where they tal k about recording athletic
activity perfornmed by the user. And | found those very
simlar exanples in the prior art references.

Soit's -- | think a person of ordinary skil
woul d have understood that this phrase would include the
-- you know, sone of the disclosures of recording
athletic activity data fromthe specification. And I
found exactly those portions of the prior art that |ined
up pretty much exactly with these exanples given in the
speci fication.

So | think the nmeaning, as understood by a
person of ordinary skill in the art, would have
certainly included those exanpl es given the
specification and very simlar exanples given in the
prior art. And so that's kind of the process, part of
t he process there.

BY MR SEBBA:
Q So that's not quite what |'masking. |'mnot

aski ng your process. The question here is: Wat is the

Page 22
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pl ain and ordi nary neaning of the word "record"” in the
context of the '220 patent?

M5. NGUYEN. (bjection. Form

THE WTNESS: So the plain and ordi nary neani ng
I ncl udes the various exanples given that | found that a
person of ordinary skill would have understood, is the
di scussion of "record athletic activity perforned by a
user." And so | took sonme of the exanples of that that
| found in the specification, and the neani ng woul d
include that. That's part of what the specification
says and is tal king about, as a person of ordinary skil
woul d have under st ood.

And so | took the exanples and |I found parallel,
I f not identical, exanples in the prior art that
mrrored those exanples of "record athletic activity
perfornmed by a user" as woul d have been understood by a
person of ordinary skill in the art. So the neaning
i ncludes that which | found, which is exanples in the
spec and the very parallel, if not identical,
di sclosures in the prior art references.
BY MR SEBBA:

Q So the neaning includes the exanples in the

spec. That's part of what you're saying; correct?

A Wl |, the spec exanples woul d have i nforned
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the person's plain and ordi nary neani ng and
under st andi ng of the phrase "record athletic activity
performed by a user.”
Q kay. As we sit here today, are you able to

articulate that neaning in the formof a definition?

M5. NGUYEN. (Objection. Form

THE W TNESS: The neaning of "record athletic
activity perforned by a user" as understood as the plain
and ordinary nmeaning to a person or ordinary skill of
the art at the tine of an invention would have included
sone of the exanples. There are plenty nore exanples --
we could go | ook through the spec -- of what | just
pointed to you in the specification as an exanpl e.

So, for exanple, on page -- Colum 19, line 60
Is "record athletic activity data in nultiple workout

settings," so that's athletic activity. It's using, you
know, "record," but it's tal king about recording
athletic activity data.

And simlarly what the patent owner cited to
support their discussion -- well, in their discussion of
the word "record" included Colum 1 around line 60 to
61, that "The nobile device may record workout data for

bot h i ndoor wor kouts and out door workouts."

And so they're -- these discussions talk about
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recordi ng workout data. They tal k about recording
athletic activity data. And so a person of ordinary
skill would under -- would have understood that those
exanpl es of recording athletic activity data or
recordi ng workout data -- and those were all related to
by user -- would be exanples of what woul d be included
I n the nmeaning of "record athletic activity perfornmed by
a user" as used in Caim1ll.
BY MR SEBBA:

Q What's your understanding of what a dictionary
definition is?

M5. NGUYEN:. (bjection. Form
THE WTNESS: So if one doesn't know t he meani ng

of a word, then one can ook at -- the word up in a
dictionary. And the definitions laid out may informthe
reader of the nmeaning of the words, but they're also in
different contexts, so they're in appropriate contexts
because sonme words nean different things in different
contexts. So if the -- that would help informthe user
of the neaning of a word generally.
BY MR SEBBA:

Q But a dictionary definition provides nore than
exanpl es of what a word neans; correct?

M5. NGUYEN. (bjection. Form
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THE WTNESS: Well, I'"'mnot sure that a
di ctionary al ways provi des exanples, but | think they
sonetines do, as we see in Exhibit 2003 to this
definition.
BY MR SEBBA:

Q But they -- a dictionary would provide a
description of the nmeaning of the word that you're
| ooki ng up; correct?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, the dictionaries that |I've
seen generally try to do that w thout using the actual
word that's being defined, and that can be pretty hard
sonetines | think.
BY MR SEBBA:

Q So as we sit here, are you able to provide a
description of the neaning of the word "record” in the
context of the '220 patent?

M5. NGUYEN. (bjection. Asked and answer ed.
THE WTNESS: So a person would | ook at the
phrase, for exanple, the one we're tal ki ng about,

"record athletic activity perforned by a user,"” and to
understand the plain and ordinary nmeani ng of that claim
phrase or claimelenent, they would -- they would | ook

at the specification. And in the context of the
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specification and the prosecution history, they would
| ook to that to help informthat plain and ordinary
meani ng.

And there's a coupl e passages that we've
al ready tal ked about, one cited by patent owner in the
patent owner prelimnary response that tal ks about
recordi ng workout data. Another one that | pointed you
to that tal ks about -- this is Colum 19, |ine 60, about
the device -- "allows device to record athletic activity
data in nultiple workout settings."”

And that's -- a person of ordinary skill would
have understood that's -- that is related to a user and
performed by a user and that athletic activity is
performed by a user. And this passage is saying it's
recording the athletic activity data in nmultiple workout
settings.

| think there's a fewothers that | recall. Let
me see if | can find sone of them now.

At the top of Colum 9, around line 4 or 5, it
says, "Sone aspects described herein allow a person to
measure and record athletic information using a speci al
pur pose conputing device."

And | think | said earlier that sone passages

use data, sone passages use information, but this is
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tal ki ng about now record athletic information. And I
think that relates to how a person of ordinary skil
woul d have understood "record athletic activity inforned
by a user," and that would help informthe plain and
ordi nary neaning of that term
There's multiple nore discussions just |ike

t hat throughout the specification. |f you want, | can
try to find sonme nore, but those are the kinds of
exanples fromthe specification that would help informa
person of ordinary skill as to what "record athletic
activity perfornmed by a user neans.” And it woul d
certainly include exanples just like that as discl osed
in the prior art as well because those are the exanples
given in the specification itself.
BY MR SEBBA:

Q Do any of these -- the exanples you've
cited or the exanples -- or other exanples in the spec
descri be the nmeaning of the word "record" in the manner
a dictionary woul d?

M5. NGUYEN. (Objection. Form
THE WTNESS: Well, they certainly give the

context about what this "record athletic activity
perfornmed by a user." They're part of the context. So

it does help informthe neaning.
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| know that patent owners can either own
| exi cographers and that sonetines | do see sections in
patents that |ay out, you know, when we use these words
-- these words as used nean, and they give a list, and
It's usually all grouped together. But | didn't see
that in the '220 patent. So -- but it's still the --

t he context of the specification gives the context and

gives to the person of ordinary skill in which the claim
terns are to be understood, and so -- by a person of
ordinary skill at the tinme of the invention.

And so the phrase "record athletic activity

performed by a user" actually didn't find -- | don't
recall finding a reference -- a discussion in the spec
about recording athletic activity when it's -- it was

often used wth, you know, athletic information,
athletic activity data.

And so that helps informwhat this whole
phrase woul d have been understood, how it woul d have
been understood to POSI TA at the tinme of the invention.
And those exanples in the spec about, you know,
recording athletic activity data, there were sone direct
exanpl es that were parallel or identical in the prior
art.

BY MR SEBBA:
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Q So you | ooked for exanples in the prior art
that were simlar to descriptions in the specification;
is that right?

M5. NGUYEN. Objection. Form

THE WTNESS: Well, again, the -- in doing ny
anal ysis, you know, I would ook at this claim-- the
claimterns and how they woul d have been understood by a
POSI TA at the tinme of the invention. And what hel ps
informthe POSITA is the context of the specification.
So that plain and ordinary neaning is in the context of
t he specification.

So | did -- | |ooked through the specification
for the types of things that would informa POCSI TA at
the tinme of the invention as to -- as to the neani ng of

the phrase "record athletic activity perforned by a

user." And when it tal ks about recording athletic data,
the exanples that -- sorry, record athletic activity,
the exanples given are -- like in 19, record athletic

activity data, and the exanples cited by the patent
owner in their prelimnary response refer to record

wor kout dat a.

And | think -- | think all those would have
under stood -- been understood by a person of ordinary
skill to be exanples of "recording athletic activity
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perfornmed by a user" as understood by POSITA at the tine
of the invention.

Q So when you aut hored your declaration, did you
have an understandi ng of the plain and ordi nary neani ng
of record?

M5. NGUYEN. (Objection. Form
THE W TNESS: Agai n, when | authored ny

declaration, what I -- what | do -- | reviewthe
specification. | read the clains. | read the claim
terns at issue. | reviewthe prior art. And what woul d
have informed a person of ordinary skill about the
meani ng of the clained elenent -- or phrase "record
athletic activity perforned by a user,"” again, | found
no definitions as it were that -- or | saw nothing

that -- in the specification that said record activity,
athletic activity, perfornmed by a user neans -- and

gi ving sonme, you know, express definition there with
respect to that.

But what | saw throughout the specification was
recording athletic activity data, recording -- you know,
recording athletic information, recordi ng workout data
as cited by the patent owner in their prelimnary
response.

And so those are the kinds of exanples from
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t he spec that a person of ordinary skill would have
understood are -- would be part of what this claim

el ement would informthe neaning of that claimphrase
"record athletic activity perforned by a user."

And so to record -- you know, so if I'm-- then
when | reviewthe prior art references, if there are --
are parallel or identical disclosures that match the
exanples given in a specification that a person of
ordinary skill would have understood informthe neaning
of a claimphrase, that's the kind of thing -- and as we
| aid out in my declaration and we | ooked at that exanple
| think fromSutton, that it's pretty nuch parallel or
al nost identical to the exanples that a person of
ordinary skill would have understood to be included in
"record athletic activity perforned by a user."

BY MR SEBBA:

Q So let's | ook at Exhibit 2003.

A Ckay.

Q Are any of the definitions here consistent
with the plain and ordinary neaning of the word "record"
in the context of the '220 patent?

M5. NGUYEN:. (bjection. Form

THE WTNESS: So certainly | think that what's

cited by the Board in their institution decision | think
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it appears they thought what was rel evant were, you
know, 1(a)l, "to set down in witing," and they wote
that into their institution decision; and (c) [sic], "to
cause (sound, visual, inmages, data, et cetera) to be
regi stered on sonething (such as a disc or magnetic
tape) in reproducible form"

BY MR SEBBA:

Q What do you think the plain and ordinary -- do
you think any of these definitions in Exhibit 2003 are
consistent wwth the plain and ordi nary neani ng of
“record"” in the context of the '220 patent?

M5. NGUYEN: (bjection. Asked and answer ed.

THE WTNESS: Well, | think | agree with the
Board in that at |east those two things would be
consistent wth the plain and ordinary nmeaning in the
context of the specification. You know, the exanples in
t he specification talk about recording athletic activity
data, recording workout data. And in the specification
It woul d have been recogni zed that that's, you know, to
sonet hi ng such as disc or magnetic tape.

And | found those parallel, if not identical,

exanples in the prior art that | analyzed. And | wote
about that in ny declaration as we saw one exanple for

earlier.
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BY MR SEBBA:
Q So you said "at |east" those definitions.

M5. NGUYEN. (bjection. Form
BY MR SEBBA:

Q Correct?
A Sure.
Q kay.

an hour. Can we take a break?

MR SEBBA: Sure. That's fine.

off the record. The tinme is now 10:01 a. m
(Of the record, 10:01 a.m)
(On the record, 10:13 a.m)

M5. NGUYEN:. Counsel, we've been going for about

THE VI DEOGRAPHER: Excuse ne. W are now goi ng

THE VI DEOGRAPHER: W are now goi ng back on the
record. The time is 10:13 a. m
BY MR SEBBA:
Q Wl cone back, Dr. Houh.
A Thank you.
Q So before we went on break, you were saying

that at | east the definitions that the Board cited in

Its institution decision were applicable; is that right?
M5. NGUYEN. (Objection. Form
THE WTNESS: | believe | mght have said that.
312.236.6936
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BY MR SEBBA:
Q So if it's "at least," what other definitions
m ght -- or what other definitions would be rel evant
her e?

M5. NGUYEN. nbjection. Form

THE WTNESS: Well, | nean, | understand that
the patent owner is making an argunent -- or it appears
to me to be making an argunent that actually 1(c)2 is --
should be -- or the definition they're argui ng may
appear to be limted to 1(c)2, but that's incorrect for
a nunber of reasons.

For exanple, if you look at the '220 patent at
Colum 20, it talks about this -- around line 5, that --
it says -- oh, I'll start earlier. "If on the other
hand the individual is running outdoors such that the
I ndi vi dual noves fromone |ocation to another, the GPS
device 713 or a recording of data therefrom(e.g., GPS
device is always active, but recording is turned on and
off) may be activated and used instead."

And so this is saying that even though the GPS
device is always active and indicating the position,
that it still may not be recording because recording is
turned on or off. And so -- so if the GPS device is

al ways active but recording is turned on and off, |
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think that that's -- that's an exanple fromthe spec
that -- that | think limting and even perhaps the use

of 1(c)2 fromthe dictionary in this situation is

i ncorrect, because in this case the GPS device is always
active, you know, indicating or reading the GPS

coordi nates, but recording may not be on.

And so | think this is an exanple that says that
recording is nore the sense of 1(a)l and 3 in the sense
that it is causing the data to be registered on
sonet hi ng such as a disk in reproducible form

So -- and, furthernore, the other -- the other
passages that we've |ooked at earlier, including the one
patent owner cited in Colum 1 and | think what we
| ooked at in colums 9 and 19, tal k about, you know,

recordi ng workout data, recording athletic activity

data. And so -- so | understand that 1(c)2 may be an
I ssue in this case, but | think it's incorrect certainly
to be limted to only that dictionary definition as --
as it appears the patent owners may be arguing.

And certainly in the context of the
specification, with respect to what it says in Colum 20
where the GPS device is always active but really not

al ways recorded, recording the data therefrom because

you can turn recording on and off, that seens to -- |
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think that that's part of the reason why the patent
owner is incorrect in what |'ve seen them argui ng.
BY MR SEBBA:

Q So here in Colum 20, line 5, it says, for
exanple, or "(e.g., GPS device is always active, but
recording is turned on and off)"; correct?

A Yes, | think you read that correctly.

Q kay. But -- so couldn't that just nean that
the device is active but the GPS data is not being
capt ured?

M5. NGUYEN. (bjection. Form
THE WTNESS: Well, | think this is saying that
the GPS device is always active, and in that sense |
t hi nk what the person of ordinary skill would have
understood is it's indicating, you know, the position.
But the recording is turned on and off, that

Is, it's not recording the data fromthe GPS device

recording of the data therefrom" and then it gives an
exanpl e of recording of the data therefrom which is
recording the data therefromcan be turned on or off but
that the GPS device is always active.

So | think that's an exanple where the GPS

device is active indicating the coordinates, but it's

because just -- the line just before, "the GPS device or
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sinply not -- the recording of that data is not turned
on and could be off. And so that's an exanple that |
think is -- is part of why as | understand -- as |
under st and patent owner to be arguing. |It's really
about -- the exanples given in the prelimnary response
are nore like, as | understand, arguing for definition
1(c) 2 here.

But | think this is why that reading --
certainly tolimt it to that is incorrect because the
specification gives a context. And here the context is
t hat these devices, such as the GPS device -- other
devices are |like an accel eroneter, they're always
active, where in this case the GPS device is al ways
active. But recording is not always occurring, even
when the GPS device is active.

So | think that hel ps informthe person of
ordinary skill of -- of the, you know -- of, you know,
what record athletic activity perfornmed by a user, how
it -- and understood by a person of ordinary skill, the
plain and ordinary neaning in the context of the
specification at the tine of the invention.

BY MR SEBBA:
Q So what does "active" nean?

M5. NGUYEN:. (Objection. Form
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THE WTNESS: | think it neans what it says.
BY MR SEBBA:

Q So what is the GPS device here?

A At Colum 1, line 55, right at the begi nning
of the brief sunmary, it says, "According to one or nore
aspects, a user may record and track athletic activity
usi ng a nobil e device having nmultiple types of |ocation
determ nation systens, such as gl obal positioning
system GPS, and an accel eroneter or other types of
devices, e.g., pedoneter, not dependent on renote
systens. "

And so GPS device here, an exanple is this
thing the summary is talking about. It's referring to
t he gl obal positioning system And that kind of
gives -- that gives coordinates of where you are.

Q So could the GPS be a phone? Could it be a
wat ch? What is the device?

M5. NGUYEN. (bjection. Form

THE WTNESS: So one exanple in the
specification, if you ook at Figure 7, it's a box, 700.
And within box 700 is GPS | abeled 713. And if you | ook
at the description of Figure 7 in the specification --
actually, that's in the portion we were just |ooking at.

It starts at Colum 19, line 37, and goes down
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t hroughout -- it appears to go through the next two
colums, but it -- it says that Figure 7 is a bl ock

di agram of an exenpl ary nobile device that nmay be used
to track athletic activity information -- and there we
go again; it's tracking the athletic activity
i nformation -- and provide various types of feedback to
an i ndi vi dual .
And if you go down to line 59, it's still
tal king about this 700, this nobile -- what do they call
It? Mobile device. Line 59, Colum 19 reads, "The
I ncl usion of GPS device 713 and accel eroneter 715 in a
singl e nobil e device, 700, allows device 700 to record
athletic activity data in nmultiple workout settings."
And then it goes on, this sanme paragraph

I ncl udes that exanple, of where the GPS device is always
active but recording is turned on and off. So that GPS
device can be part of nobile device 700 which has a
nunber of other conponents as di scussed here and shown
in Figure 7.
BY MR SEBBA:

Q kay. So after the sentence you cited before
di scussing that the GPS device is always active, the
foll owi ng sentence starting on Columm 20, line 6 is "In

one or nore arrangenents nobile device 700 may
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automatically detect whether GPS device 713 shoul d be
used or accel eroneter 715 should be used or whether data
shoul d be recorded from GPS device 713 or accel eroneter
715"; correct?

A Sorry. | wasn't |ooking at the |line when you

started, so | don't know if what you were reading was --

| think I -- you were at the top of 207
Q Sure. Let's go back. Colum 20, line 6.
A Ckay.
Q This is -- and this is imediately after the

sentence you di scussed before where that says the GPS
device is always active; correct?

M5. NGUYEN. (bjection. Form

THE WTNESS: Yes. That was line 5 to 6.
BY MR SEBBA:

Q Ckay. So then if we start at 6, towards the
end, "In one or nore arrangenents, nobile device 700 may
automatically detect whether GPS device 713 shoul d be
used or accel eroneter 715 should be used or whether data
shoul d be recorded from GPS device 713 or accel eroneter
715"; correct?

A | think you read that correctly.

Q kay. So doesn't that nean that even though

the GPS device is always active, it's not always being
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used?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, | think this is an exanple
of the -- well, the GPS device as we just -- this is in
the context. It's always active, but recording is

turned on and off. So this is an exanple where if the
system-- if you're standing still, for exanple, that's
the -- for exanple, starting at line 10, "If device 700"
-- that's the overall device, including GPS and
accel eroneter and whatnot -- "determ nes that the
i ndividual's locations is not changing, accel eroneter
715 or recording data therefrommy be activated and
used. "

Agai n, the device m ght always be active, but
recording data fromthe device is turned on and off. So

this is | think in reference to the acceleroneter. So |

think this is understood to be -- well, the GPS device
Is active -- can -- is always active, and then the
accel eroneter device is also -- an exanple here is --

it's always active as well.
But the data that you're recording m ght be

either fromthe GPS device or the accel eroneter, but you

couldn't tell if the GPS device indicated you were

standing still unless the GPS device was indicating that
312.236.6936 )
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you were standing still by providing readings that --
you know, regular readings that were -- that were the

same or, you know, essentially the sane.

And in that sense, device 700 could then
understand that we're actually in the sane | ocation.
Maybe the user's wal king on a treadmll, so they m ght
switch to the acceleroneter to record the athletic
activity data. And then -- and, again, it talks here
about recording data fromthe device.

And so that all inforns the neaning of the
claimelenent that we're looking at in Claim 11l because
this is the context of the specification -- this is the
specification that provides the context in which to

understand the plain and ordi nary neaning of the claim

t erms.
BY MR SEBBA:
Q So if it's active but not being used, it's not

necessarily capturing data; is that correct?

M5. NGUYEN. Objection. Form

THE WTNESS: Well, | nean, this section here is
saying that both the GPS device and accel eroneter are
active and they're exanples. Wen they're activate --
they are always active, certainly the GPS device. |

think it says the accel eroneter m ght be al ways acti ve,
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but that's teaching that it can be always active and is
al ways active in one, you know -- so they're both
active.

But the device 700 may choose to record only
one or the other in terns of what the athletic activity
data is. So if you're talking on a treadmll, the GPS
bei ng the same for 30 mnutes, they're saying here that,
oh, you should actually use the accel eroneter to record
the athletic activity data frominstead of perhaps the
gl obal positioning system because that's not really
informative of the actual athletic activity, that the
accel eroneter in this case -- when the GPS coordi nates
I ndi cate you're not noving, that the accel eroneter woul d
be nore indicative of the actual athletic activity data,
and it's -- of the athletic activity, and it's the data
fromthe accel eroneter that should be used when you
record the athletic activity data therefrom That's
what this is teaching a person of ordinary skill.

BY MR SEBBA:

Q So what makes you think that the GPS device
bei ng active neans that the GPS device is capturing GPS
dat a?

M5. NGUYEN. (Objection. Form
THE WTNESS: Well, | nean, the GPS device's
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purpose is to capture the GPS -- to calculate the GPS
positioning and provide that information. And if it's
active, a person of ordinary skill would understand
that's what it's doing.

If it's in active, | would say -- well, you
woul dn't be providing any indication of the GPS
position. | mean, that seens -- | nean, if that's what
a person of ordinary skill would understand, if -- if
GPS is inactive, then I'"mnot getting any coordi nates
because that's its purpose, is to provide its data about
t he coordi nat es.

And -- and when it's active, it would be doing

what it's designed to do, which is provide the

coordinates. So | don't see why -- | don't see why a
person of ordinary skill -- | nmean, that's what a person
of ordinary skill would understand, when a GPS is al ways
active -- that's what it says here, it's always active.

Line 5, "GPS is always active, but recording is turned
on and off," meaning that the data that it's indicating
can either be recorded or not recorded. And that's --

i f you actually read it with the previous sentence, "The
GPS device or recording of data therefrom"” And so this
I s tal king about the recording of data therefrom being

turned on and of f.
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So you'll be getting data fromthe GPS device,
but you would either be recording it or not be recording
it, so the GPS device is indicating -- or if you're --
you know, is indicating the position. But whether you
record that data that is provided by the GPS device or
not, it can be turned on and off.

BY MR SEBBA:
Q kay. So as used here, Columm 20, line 5,
what does "recordi ng" nean?

M5. NGUYEN: (Objection. Asked and answer ed.

THE WTNESS: Well, so recording -- it's
recording of the data therefromfromthe GPS devices, so
that's what it's recording. And it's -- that's
i nform ng what record athletic activity performed by the
user would include. This is an exanple of recording
data fromthe GPS device when you' re runni ng outdoors.
That's the exanple given.

The individual -- line 2, "The individual is
runni ng outdoors such that the individual noves from one
| ocation to another and that the GPS device, 13, or
recording of data therefrom" So nowthis is talking
about recording data fromthe GPS devi ce.

And then it's saying, for exanple, "GPS device

I s al ways active, but recording is turned on and off."
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So this is recording the data -- the GPS device is
providing data, but you're either recording that data or
you're not recording that data.

And this is an exanple that's informng the
meani ng of -- of "record athletic activity perfornmed by
a user" because that's the plain and ordi nary neani ng as
woul d have been understood by a person of ordinary skil
at the time of the invention in the context of the

specification. And this is the specification that

provi des the context for that -- neaning of that phrase.
BY MR SEBBA:
Q So you're saying that this -- you said earlier

that this exanple imts the plain and ordi nary neaning
of the word "record” in the context of the '220 patent.
Wiy woul d that be?

M5. NGUYEN. (Objection. M scharacterizes
t esti nony.

THE WTNESS: [I'mnot sure if | said exactly
t hose words, but what |'m saying here is that ny
under st andi ng of what patent owner is arguing is nore
akin to the definition in MerriamWbster 1(c)(2), which
Is sinply to indicate or read.

But what this is saying, this exanple here --
and -- and | think that's -- if that's -- if |
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understand correctly the argunment, this is providing a
reason why that argunent -- certainly, to be limted
only to that situation in 1(c)(2) and not these other
definitions i s wong because the spec itself gives an
exanpl e where the GPS device is providing data, but it
doesn't necessarily have to record it.

And under -- under the definition of the
argunent where recording is sinply the indicating or
providing or reading the data, this -- this is --
this -- this shows why that is wong, because in this
exanpl e given right here in the spec, Colum 20, in this
di scussi on about device 700, which includes GPS, a very
ext ensi ve di scussi on here goes two col ums.

It's tal king about -- it gives an exanple here
that is -- is informng the POSI TA of the context of
the -- and this is a spec -- that the GPS is al ways
active and -- but recording is turned on and off.

So | think that's -- it's incorrect that -- that
"record" nmeans just providing the data or the GPS device
bei ng active providing the data because here it says now
you can turn on recording or you can turn off recording

even though the GPS device is always active.

So | think that's why -- at | east one reason
here that -- that, if the argunent is [imting the
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definition of "record" to be only like 1(c)(2) in
Exhibit 2003 to this declaration -- deposition,

that's -- the spec gives an exanple that -- that at

| east shows why it should not be [imted only to that,
because this is saying -- and why, for exanple, | agree
with the PTAB when they cited sone of these other
definitions about cause -- to cause data as part of 3 to
be regi stered on sonething such as a disc or magnetic
tape in reproducible form

Ri ght here, it's saying the GPS device is always

active -- that is, providing its coordinates, providing

the data -- but recording is turned on and off. So here
it is. "Record" is not just about providing the data or
indicating the data. It's -- it's a step that occurs

after the device gives you the data. Then you can
either record it or not.
BY MR SEBBA:
Q So you're not saying that this exanple in

Colum 20 limts the definition of "record"?

M5. NGUYEN. (Objection. Form

THE WTNESS: Wat |'msaying is that, you know,
a person -- the plain and ordi nary nmeaning of -- of
claimterns is infornmed by the specification because

It's what woul d have been understood to be the plain and

Page 49
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ordinary neaning in the context of the specification in

prosecution history.

And so this is the specification. It's this
t wo- col um section. And -- and GPS, | believe, is
surely -- | believe it is nentioned other places. Like,
| see it on Colum 22 outside of the discussion of -- of
Fi gure 7.

But this is about this device 700, how it has a
GPS device, and it's tal king about the GPS device being
al ways active, but recording is turned on and off. And
this is what's the context of this, which is the GPS
device is always active. You're getting the data from
it, but you can choose to record that data or not to
record the data.
BY MR SEBBA:

Q But are you saying that the use here in

Colum 20 -- Columms 19 and 20 is the only exanple that
woul d provide the definition of the word "record"?

M5. NGUYEN: (Objection. M scharacterizes

t esti nony.
THE WTNESS: |'mnot saying this is the
definition -- this doesn't say "'record" neans." This
Is -- and, again, what | -- as we discussed earlier, |
didn't see a section -- you know, and |'ve seen this in
3776536736 LEXITAS
Fax 312.236.6968

Exhibit 2002 - Page 50 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike

Dr. Henry H. Houh - 08/01/2023 Page 51

sone patents that |I've reviewed where it says, "Wen we
use these terns" -- | forget what the intro is,

but usually it will have a word and then give -- give a
definition.

And sonetines it's in a section called
"Definitions." | forget how, sonetines, they introduce
that. But, you know, when we use these words, here's --
here's what, you know, we're -- we're tal king about, and
we'll give a list.

But this is not saying record neans," and

that's not what |'msaying. This is an exanple of --

of -- that would -- this is part of the specification.
This is the context of -- of how-- in which a person of
ordinary skill would -- they would consider this context
in -- in determning the plain and ordi nary neani ng of

the claimterns.
And so when |'msaying that this -- this inforns

the plain and ordinary neaning of the claimterns

because it's -- it's the context of howthis is used
in -- inthis case. There's a GPS device. It's
providing data. |It's active. |Its purpose is to provide

t he positioning data.
And -- and you're either recording the data or

you're not recording the data. So limting the
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definition of "record,"” as | understand is being argued
by the -- the patent owner, if | understood their
argunents correctly, to only a 1(c)(2) definition in the
Exhi bit 2003 is incorrect because -- because this -- the
GPS device is always active.

So et ne give you another exanple. The -- in
t he patent owner prelimnary response, | think the
pat ent owner gives an analogy, all right, that --
sonet hi ng about you're not recording a video if -- well,
it's -- the video is sensing what's on the ot her side of
the lens, and I think that's the argunent, that
that's -- that's recording in the context of the
speci fication.

That exanple is not in the spec. There's
not hi ng about video and | enses or anything |like that.
But this is an analogy. And they say, | think, if you
got the video in email and saved it, that's not
recording the video because it's -- the recording is
sensing what's on the other side of the |ens.

So, if I were a PCSITA and ny -- you know, ny
wife couldn't make it to our kid's play, and she said,
"Pl ease record a video of the play," and | held up ny
canera and turned on ny video and | watched the play

through the lens -- it's being imaged -- | don't hit
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"record," and I -- and -- and | get hone and she says,
"Did you nake a -- nmake a recording of the video?" |

say, "Yes." She asks, "Wwere is it?" "Ch, | didn't hit
record. | just held up ny canera and i naged what's on
the other side of the lens," I think she'd | ook at ne
like | was an alien.

So | think that's a bad analogy. | think it's
I ncorrect because the plain and ordinary neaning isn't
limted sonmehow just because |I'ma POSITA and | have
that level of skill to be this imaging and only the
| magi ng step of what's on the other side of the lens or
sinmply providing data fromthe GPS without actually
recordi ng the data.

So when you record the data froma GPS, | think
what it's saying here, this is informng -- this is the
exanpl e given; right? There's no video exanpl e here.
The exanple given in the specification is the GPS device
bei ng active, always being active, but the data fromit
may be recorded when recording is turned on and may not
be recorded when you're not -- you know, the recording
s turned off.

So those are separate things as given in this
exanple in the specification, which is the context in

whi ch a person of ordinary skill would understand the
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meani ng of the claimterns.
BY MR SEBBA:

Q So in the exanple you gave where you held your
phone up and i nmaged the performance but didn't save it,
was the canera or video canera or phone -- was it
active?

M5. NGUYEN. (Objection. Form

THE WTNESS: Well, | nmean, on ny -- on ny
phone, when | -- when | turn on the canmera and | go to
video node, there's a record button where, if | press
it, I knowl|l'mrecording. |If I don't press it, |'mnot

recording it, but | can still see the live video on ny

N N N NN R R R R R R
A W N P O © 0O N O O M W

camera, you know.
So, in that sense, that exanple, the -- whatever

Is on the other side of the lens is being i raged and

bei ng shown on ny display, but this isn't -- very
simlar, the recording can be turned on or off. It's
still sensing the information.

But -- but the -- but, again, it's -- it's --
the level of skill of the person just going up to --
bei ng whatever -- whatever that is, doesn't magically
transformthe -- the -- you know, to limt in the
context of the specification -- especially in the

context of the specification, sonehow limt the neaning

312.236.6936 )
Fax 312 2366965 LEXITAS

Exhibit 2002 - Page 54 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike

Dr. Henry H. Houh - 08/01/2023 Page 55

of "record" to only -- in sonme sense, if | understand
the argunent of the patent owner in their prelimnary
response, to only the sense of -- on Exhibit 2003 of
1(c) (2).

BY MR SEBBA:

Q So, again, in that exanple that you gave where
you, as you said, imaged the performance w thout saving
it, was the performance captured by the phone?

A | -- if I didn't --

M5. NGUYEN: (Objection. Asked and answer ed.

Dr. Houh, please give ne a nonent to | odge ny
obj ections. Thank you.

THE WTNESS: So, in that exanple, the -- the
user, you know, didn't press record. And in that sense,
you know, ny wi fe having asked ne to nmake a recordi ng of
the video -- of, you know, our kid' s performance, |
didn't hit record.

But patent owner's argunent in the prelimnary

response appears to be that's -- that's what's actually
recording. That's -- that's what recording -- |
think -- | think they're arguing that that's what it

should be limted to.
And | think that's incorrect for many reasons,

I ncludi ng specification in Colum 20, that portion we're
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tal king about, is tal king about that separately, that
the GPS device is active, that is, providing data,
because -- because then you can record that data or not
record that data.

And it's the recording step that inforns ne,
t hat whol e phrase, the recording the data. Renenber,
this -- the claimphrase is "record athletic activity

perfornmed by a user," and other portions that inform
that are -- are the spec where it tal ks about the

wor kout data, the athletic activity data, the athletic
activity information.

And so -- and -- and this portion of the spec at
the top of 20 tal ks about the GPS device bei ng al ways
active, but recording is turned on and off.

And | think I agree wwth the PTAB. | nean, they
cite these definitions. | see no reason why this
speci fication sonehow narrows the neaning of the word
"record" to exclude, you know, 1(a)(1l) and 1-3 [sic] in
Exhi bit 2003 to this declaration. | don't -- in that
sense, |'d agree with the PTAB on that.

BY MR SEBBA:
Q So back to your exanple of this performance of

your child. The action you took in that hypothetical

where you i maged the performance without saving it, did
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you regi ster permanently, by mechani cal neans, the
perfor mance?

M5. NGUYEN. (bjection. Form

THE WTNESS: Well, | think my understandi ng of
patent owner's prelimnary response is they're arguing
that the record step -- if | understood their argunent
correctly, it really is -- is talking about the -- the
sensing or nonitoring of the data or the sens- --
certainly, the...

| nean, it's difficult to use analogies in these
situati ons because, you know, we have an exanple from
the spec itself where the GPS device is providing the
data it's providing; right? It's active, and -- but
recording is turned on and off. So that's the exanple
fromthe specification

This is a hypothetical that's used in the patent
owner prelimnary response about the video. That's why
| gave you that exanple, because the patent owner first
provided this exanple of making a video in the patent
owner prelimnary response. But, really, the speci- --
that exanple is hypothetical is that that's not in the
specification. I1t's not tal king about naking a video.
It's not tal king about a | ens and i magi ng.

It does talk in the specification about a GPS
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devi ce and how the GPS device is always active and that
recording of the data fromthe GPS device -- that's how
a person of ordinary skill would understand this -- can
be turned on and off.

And so that -- that -- | think that's the reason
why, if | understand correctly, the patent owner is
trying to limt the meaning of the word "record" to
sonmet hing narrower, to sonething that really is, as |
understand it, if | understand correctly, just sonething
nore akin to 1(c)(2), and | think that's -- that's
i ncorrect for the various reasons |I've -- we've already
been di scussi ng.

BY MR SEBBA:
Q So you haven't answered ny question
I n your anal ogy that you provided, that you
created, in which you go to a performance, inmge the
performance but don't save it, is that performance
regi stered permanently by nechani cal neans?

M5. NGUYEN: (Objection. M scharacterizes
testinony and form

THE WTNESS: Well, the exanple is, you know, |

cane home and nmy wfe asked me to watch the recording.

And | said, "Ch, well, I didn't hit record, but |

recorded it just |ike you asked.” | -- in that exanple,
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| think she would ook at ne Iike I was an alien because
that's not what a person of ordinary -- this is an
exanple -- it's difficult because, |ike, you know, even
in the exanple that's given, it's the context of the
specification that inforns the -- the plain and ordinary
meani ng.

But it really -- I -- | saw nothing in the
specification that sonehow contorts the neaning, the
plain and ordinary neaning, to -- in a way that limts
It very narromy to -- to this imagi ng argunent raised
by patent owner.

| can't renenber exactly the words they used,
but -- but ny point is just |ook at the spec. The spec
Is the context for how to understood the claimterns,
and the spec says, here's a GPS device, it's always
active, but you can turn recording of it on and off.

And the person of ordinary skill would
under st ood the GPS device is providing data, and you can
record the data -- that's when recording is on -- or you
don't have to record the data. But it's still always
active. And so that's when recording is off.

So that helps inform and that's exanple that --

Page 59

that "record" should not be narrowed to -- in such a way

as patent owner is arguing. So -- so that's ny point
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here.

MR. SEBBA: kay. You still haven't answered
t he questi on.

Wul d you m nd readi ng back the question.

(Record read back.)

M5. NGUYEN. Sane obj ections.

THE WTNESS: Well, when | get hone and ny wfe
asks to see the recording, | -- if | didn't hit record,
t hen, on ny phone, | wouldn't have an explicitly saved,
you know, video in ny gallery of -- of, you know, when
held nmy camera up, had the -- had it on and, you know,
sel ected video, and was watching the video being
reproduced on ny screen, or nmaybe |I'm not al ways | ooki ng
at the screen. And so | have nothing to show ny wife in
t hat exanpl e.

MR. SEBBA: That still -- you still have not
answered the question.

Can we get one nore read-back.

(Record read back.)

M5. NGUYEN. Sane objections.

THE WTNESS: | nean, this is a hypothetical.
So, you know, | -- | mean, | certainly don't have a
video fromny gallery which | can show ny wi fe because |

didn't hit the record button.
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And in that sense, if we |ook at what the spec
says, the GPS device is always active, but recording is
turned on and off. So | didn't turn recording on in
ny -- | didn't hit the record button on ny video. The
GPS device is always active, but recording is turned on
and of f.

So the exanple in the spec, which is the context
in which a person is to understand the neaning of the
claimternms, the plain and ordinary neaning of the claim
terns at the tine of the invention, has this exanple --
and it's talking about this -- where these devices --

t he accel eroneter is also always active, and data from
that may be turned on or off as well.

So, you know, here, we have two types of

conponents that can provide athletic activity data,

and -- and either -- and it's providing the data. Both
t hese devices are -- are being taught as being al ways
on. | nean, certainly there's the option to not have

t he accel eroneter, but, again, that is teaching that
it's always on in one situation.

And -- and on both of those devices that are
providing the data being -- by being active, the
recording of that data can be turned on or off, and

those are direct exanples fromthe specification.
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BY MR, SEBBA:
Q kay. So when -- in the specification exanple
that you're discussing, if the -- if recording of the

GPS device is turned off, is the GPS data registered
permanent|y by nechani cal neans?

M5. NGUYEN. (Objection. Form

THE WTNESS:. Yeah. | nean, |'mnot sure why
you're focused on -- on 1(c)(1) there, to register
permanent -- the exanple is recorded by a sei snograph,

and this isn't tal king about a seisnograph. So it's not

a-- it's...
But, you know, the P- -- the PTAB is
di scussing -- what they've noted at this stage in the

proceeding is that there are definitions of "record"
such as "to set down in witing," and that's 1(a)(1).
And "to cause (sound, visual imges, data,
et cetera) to be registered on sonething (such as a disc
or magnetic tape) in reproducible form" and that's --
that's 1-3. Sorry. That's 3, not 1-3. | nmay have been
saying "1-3" earlier, but |I nmean just 3.
And -- and they've -- they've noted this, and |
think it's appropriate that they noted it because the
exanples given are to -- wth respect to, you know,

they' re recording the data.
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So, you know, the GPS device is providing
data -- that's how a person of ordinary skill would
understand this disclosure -- and that you can record
that data or not, and that's -- you know, that's what --
that's what 25 is teaching at -- yeah, in the
speci fication.

And so that's -- it seens appropriate --
appropriate that the PTAB noted, you know, 1(a)(1l) and 3
because, you know, certainly when you're recording this
GPS data, you're causing the data to be stored on -- on

sonme sort of, you know, disc or nenory or, you know, RAM

di sc of sone sort or solid -- solid-state drive.
There -- there's many things.

| think we can |look -- we can | ook through here
to see what -- what forns of nenory the '220 is

di scl osing, but that's certainly -- the point is the GPS
device is active, it's providing data, but you can --
the '220 spec is teaching that that data can be recorded
or not. I'mnot -- yeah. And | think it's pretty clear
to a person of ordinary skill in the art.

MR. SEBBA: You didn't answer the question.

Can we get a read-back.

(Record read back.)

M5. NGUYEN:. Sane objections and rel evance.
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THE WTNESS: | nean, |'d have to take sone tine
to think about what nechani cal neans woul d be, but

certainly in the context of the spec and given what the

PTAB has -- has directed their attention to and noted
about the definition of "record," it -- the exanple
given of recording data therefrom-- | nmean, literally,

that's what line 5 of Colum 20 says, "recording of data
therefrom" referring to the GPS device -- and that that
recording of the data therefromcan be turned off or it
can be turned on.

And that's what is being recorded, and | think
that's very relevant to the Board's citing of

Definition 3.

BY MR, SEBBA:
Q So |I''mnot asking about the institution
deci sion. 1'm asking you about your opinions as an

expert in this case.
So, in the exanple on Columm 20, line 5, where
a GPS device is always active but recording is turned
off, is that GPS data regi stered permanently by
mechani cal neans in your opinion as an expert?
M5. NGUYEN:. (bjection. Form
THE WTNESS: So, | nean, | -- | don't -- |

don't have anything in ny declaration wth respect to
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that definition, so it's sonething I wouldn't want to do
on the fly right now to think about.

But | think it's noteworthy that the PTAB did
cite 1(a)(1) and 3, and -- and certainly the disclosures
In the '220 specification where it tal ks about recording
of data fromthe GPS device, it appears they -- the PTAB
had good reason to -- to highlight Definition 3, at
| east, and 1 as well.

BY MR SEBBA:

Q So, as we sit here today, you are not wlling
to say whether, in the exanple in Colum 20, l|ine 5,
when the GPS device is always active but recording is
turned off, that that recording is not registered
per manent |y by nechani cal neans?

M5. NGUYEN. (nbjection. M scharacterizes
t esti nony.

THE W TNESS: So what you're asking about is
sonmething -- as | said, | don't -- | hadn't believed |'d
seen Exhibit 2003 to this declaration before, but | had
seen references to what appear to be that docunent that

the PTAB nade. And they didn't reference that, and I

don't have any opinion -- witten opinions.
Soif | --if -- if I amasked to render opinion
about that question, |I'd take sone tine to anal yze that
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and perhaps include it in a supplenental report.

But it's not sonething |I've discussed yet. It's
the first tinme |'mseeing those words in a -- in a
definition. So | would want to take tine to consider it
because | would want to consider it as it applies to the
context -- and you know this is a very lengthy --
| engthy patent -- and howit would apply. So I --
woul d need some tinme to consider that.

M5. NGUYEN: Counsel, can we take a break? 1It's
been about an hour.

MR. SEBBA: It hasn't been quite an hour. Let's
finish this line of questioning. It won't be nuch.

Just a few nore m nutes.

BY MR, SEBBA:
Q By your -- by the -- are you a person of
skill -- excuse ne.

Are you a POSITA -- are you a person of skill
in the art for the '220 patent?
M5. NGUYEN. Objection. Form
THE WTNESS: Well, based on the -- what |'ve

laid out, | certainly would have been at | east that

pers- -- that level of skill at the time of this

I nventi on.

BY MR SEBBA:
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Q Ckay. |Is there sonething in the exanpl e at
the top of Colum 20 in which the GPS is al ways active
but recording is turned off that you don't understand?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, | -- | wuldn't say so. |
think I did -- | understood this -- this specification.
BY MR SEBBA:

Q kay. So, in your understanding, when the GPS
device is active but recording is turned off, you
under st and what that neans.

A VWll, | generally understand what's -- what's
di scussed here, but the analysis that | did was really
with respect to the clai melenents.

Q So you understand this part -- portion of the
specification, and yet you're unable to state
definitively whether inthis -- in this exanple at
Colum 20, line 5, whether the data is registered
per manent |y by nechani cal neans.

M5. NGUYEN: (Objection. Form Rel evance.
Asked and answer ed.

THE WTNESS: | think that's a
m scharacteri zati on.

What | said is -- you' re asking now about this

definition that's provided on this exhibit that | told
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you | don't believe |I'd seen before. And -- and what
you' re asking about with respect to this definition was
not explicitly called out by the PTAB, so | hadn't taken
the tine to consider that -- that definition.

And it's the kind of opinion | wouldn't want to
render on the fly. If | -- given the appropriate tine
to consider that, especially with the context of the
specification, which is very lengthy, | could -- | would
be able to consider it, but -- I'll do so if |I'm asked
about this, but | have no opinions in ny original

decl arati on about the Merriam Wbster Dictionary, or |

didn't cite toit, so -- but | did see the reference
when | reviewed the institution decision, which is -- of
course, is -- cane out after | submtted nmy initial

decl ar ati on.

Soit's athing |l could -- | would -- if |
wanted -- were | asked to analyze it, | wouldn't -- |
woul dn't just do it on the fly. | would need to do it

In the overall context of the specification, and I would
t ake sone tinme to consider.
BY MR SEBBA:
Q How nuch tinme would it take you to consider?
M5. NGUYEN. (Objection. Form
THE WTNESS: | would have to get into it before
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| could really figure that out, but -- so | couldn't
really say. | nean, the patent itself is pretty
| engthy, so I'd want to -- 1'd look at -- it's got
probably over 100 references to "record.” I'd want to

| ook at the context with respect to any particul ar
definition that's being set forth.

But certainly what | did in the analysis was
| ook at the claimterns, |ooked at the specification,
| ooked at how a person of ordinary skill would have
understood the claimterns as -- in their plain and
ordinary neaning in the context of the specification.

And -- and as we tal ked about, | gave sone
exanples, and | found that the exanples of what a person
of ordinary skill -- skill would have understood was
within the scope of the claimelenents, | found direct
parallels or identical disclosures in the prior art
ref erences.

And that's kind of the analysis that | did with
respect to the prior art and -- and, in the
under st andi ng of a person of ordinary skill, what the
plain and ordinary neaning of the claimterns woul d have
been at the tinme of the invention.

Q So you' ve never considered other ordinary

meani ngs of "record" other than those quoted in the
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Board's institution decision?
M5. NGUYEN. Objection. Form
THE WTNESS: Well, at the tine | submtted ny

declaration, | didn't have the institution decision in
front of ne, so -- but what | did for that was | ooked
at -- looked at the claimterns. | reviewed the patent

cover to cover.

| -- | | ooked at what woul d a person of
ordinary skill understood woul d have been covered based
on the context of the specification by -- by the
claim-- by the claimelenents, and | found exanpl es
whi ch are exanples of things that would be -- that the
claimelenents are -- are -- would be included within
the scope of the claimelenents, things |like the bottom
of Columm 19, "record athletic activity data in nultiple
wor kout settings.”

| think that's an exanple of what a person of
ordinary skill would understand to be within the scope
of -- of "record athletic activity perfornmed by a user.”

And then what | did was | found, you know,
parallels or -- or identical disclosures in the prior
art, and those -- | wote about those in ny declaration.

So, at the tinme | submtted ny declaration, |

woul dn't have had the PTAB's citation to this
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Merriam Webster Exhibit 2003.
BY MR SEBBA:

Q So as we sit here today -- as you sit here
today, you don't have any opi ni ons about other ordinary
meani ngs of "record" other than those quoted in the
Board's institution decision.

M5. NGUYEN: (Objection. M scharacterizes
t esti nony.

THE WTNESS: You know, ny witten opinions in
nmy declaration were really about the plain and ordinary
meani ng of the claimterns, exanples of those things
that woul d be included as exanples of sone of what's
covered by the claimterns. And -- and, you know, for
exanple, the -- you know, at the bottom of Colum 19,
"record athletic activity data in nmultiple workout
settings."

And, frankly, the -- what's cited by the patent
owner thenselves in their prelimnary response about --
in the discussion of -- of record, | believe Colum 1,
i ne 60, about how the nobile device may record wor kout
data for both indoor workouts and outdoor workouts, and
that's about recording the data that's provi ded by
either -- and that's in -- it's in Colum 1 too.

"By using both a GPS device and an
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accel eroneter, the nobile device may record workout data
for both indoor (e.g., stationary) workouts and outdoor
wor kout s. "

And | think that's in the summary, but it's
broken out in nore detail in Colums 19 and 20. That's
what it's talking about. |It's talking about the GPS
devi ce al ways being active, but the recording can be
turned on and off.

So that -- and that it's recording of data

therefromand that, you know, if the user is stationary,

like they're on a treadm || -- it doesn't give that
exanpl e, but -- here at least -- that, instead, you
could use and -- and turn on recording for the

accel eroneter and turn off recording for the -- for the

GPS device of the data therefrom

And -- and that's an exanple fromthe spec |
think a person of ordinary skill would have understood
woul d be wthin the scope of "record athletic activity
performed by a user."

And | don't think these are the only exanpl es.

There's -- there's other ones. These are just the ones,
you know, we're discussing nowthat -- that | can point
to.

And so, for the preparation of the declaration,

Page 72
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there were very simlar parallel or identical

di scl osures within the prior art about recording

athletic activity data, and -- and so those are what |

pointed to in ny analysis and wote up in nmy witten

opi ni ons.

BY MR SEBBA:

Q So are you saying that -- well, let's go back

Exhi bit 2003 shows a nunber of dictionary

definitions for the word "record": correct?

A Yes. By the way, | said earlier that they
cited -- I"'mnot sure that they -- they cited to the
Merriam Webster online dictionary. |1'mnot sure if
they -- if this was the actual page they saw, but it's

consi stent with that.

Q Are you saying that the -- any of the
definitions listed in Exhibit 2003 are not plain and
ordi nary meani ngs of "record"?

M5. NGUYEN. (Objection. M scharacterizes
t esti nony.

THE WTNESS: | nean, what |'msaying is the
plain and ordi nary neani ng as understood by a person of
ordinary skill in the art, at the tinme of the invention,
sone of these disclosures would -- and this is why |

di sagree with the patent owner's argunents in the
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prelimnary response with respect to sone of their
argunents, which is it's incorrect to limt the neaning
of "record" to only, for exanple, 1 -- sonething like
1(c)(2), which is "Indicate, Read: Thernoneter recorded
90 degrees," which doesn't -- which is -- what | -- what
| understand when | read the prelimnary response is
that | think that's the argunent that's being put forth,
which is the -- "record” is limted to really the
sensing or the -- | don't have the prelimnary response,
but just fromny -- what | renenber, it's -- it's nore
about the detection or the -- the sensing of the data as
opposed to the witing of the data to nenory.

And -- and this exanple is -- is -- what |I'm
saying is really showng that the -- that's an incorrect
argunent, certainly tolimt to that. And | think
even -- even to -- right? -- tolimt it to the reading,
because this is the context of the specification. The
specification says that "the recording of data
therefrom -- thisis line 4 of Colum 20 -- "(e.g., GPS
device is always active, but recording is turned on and

of f)."

So you | ook at that -- a person of ordinary
skill at the tinme of the invention | ooks at that, and
they say, "Oh, well, the GPSis -- is active -- it's
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al wvays active.”" And in that sense, the data fromthat
can either be on a recording -- sorry -- the data from

t hat GPS device can either be recorded when it's turned
on or not recorded when it's turned off.

And in that sense, that's -- that's -- this
context is -- is why I'msaying | think -- is a reason
that, you know, limting it to just the sensing of the
meani ng of the word "record" to just the -- | forget how
the patent owner is arguing it, but just the sensing of
the data or the -- because the GPS device is active.

It's -- it's generating the data, but you're either

recording the data or not.

So | think this is -- this is the context of
the -- of the '220 patent at issue, and this is how a
person of ordinary skill -- they would have | ooked to

the specification to informtheir understanding of the
meani ng of the claimphrases and the claimterns.

And this is saying that, oh, the GPS device can
generate the data and be generating the data by being
active, but you're either recording the data or you're
not .

So limting the definition of "record" in the
claimtermto only the generation of the data actively

IS incorrect because this is the context, which is
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saying now, in this case, GPS device is -- is always
active, but recording is -- is a separate part of the

devi ce generating the data, and recording is turned on
and of f.

And |ike the analogy that -- that the patent
owner provided in the prelimnary response about the

video, that recording the video is really just the --

I magi ng what's on the other side of the lens -- |I'm--
|"mjust giving you fromny nenory. If we -- if | had
it, | could -- | could point you to what they said.

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B

And -- and that's -- that's recording.
| think that, even in that anal ogy, that's not
supported by what the specification says because the

specification says the GPS device is always active. So

If the image -- imaging of the canera -- in the canera
sense is -- is providing an i magi ng of the canmera and
that's recording and you don't -- recording can be

turned on and off just |ike, you know, you press the

record button or you don't, even though the -- the video
exanple, you're always -- you're -- like, in -- you're
seeing the inmage on the screen, but you're not -- you

can choose to record or not, just like the GPS device is

generating data but you can choose -- but -- but in the

context of the '220, it can be -- the recording of that
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data can be turned on and off.

| think that's an exanple of why that's an
i ncorrect reading of the definition of the word "record"
tolimt it to only kind of the -- the step of
generating the data.

M5. NGUYEN:. Counsel, we've been going for over
an hour. Can we take a break?

MR SEBBA: Yeah, that's fine.

THE VI DEOGRAPHER: St andby.

W are now goi ng off the record.

The time is 11:21 a.m

(11:21 a.m, off the record.)

(11:33 a.m, on the record.)

THE VI DEOGRAPHER: We are now goi ng back on the
record. The time is 11:33 a. m
BY MR SEBBA:

Q Wel cone back, Dr. Houh.

A Thank you.

Q So, in your declaration, Exhibit 1003, you
said that you considered the plain and ordi nary neaning
of all the terns in the patent; correct?

M5. NGUYEN:. (bjection. Form
BY MR SEBBA:
Q You know what? W can strike that.

312.236.6936 \
Fax 312 2366965 LEXITAS
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Dr. Houh, in preparing your declaration, did
you consi der the plain and ordinary neaning of all the
terms in the '220 patent?

M5. NGUYEN. Objection. Form
THE WTNESS: Well, in 51, you know, | say, "l
have been instructed to performny analysis with the
understanding that the terns of the challenged clains
shoul d be afforded their plain and ordinary neaning."
And -- and that's how | perforned ny anal ysis,
as | was instructed to.
BY MR SEBBA:
Q So did you consider what the plain and
ordi nary neani ng of each claimtermwould be when
conducting your anal ysis?
A | mean, that's how | conduct ny analysis is

considering the plain and ordinary neaning of the claim

terns.
Q Ckay.
A To a person of ordinary skill in the art at

the tinme of the invention.

Q But you did not consider whether the plain and
ordi nary nmeaning could include to register permanently
by mechani cal neans.

M5. NGUYEN:. (Objection.
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MR SEBBA: Excuse ne. Yeah. Let ne start --
| et me say that again.
BY MR SEBBA:

Q You did not consider whether the plain and
ordi nary neaning of the word "record"” in the context of
Claim1l1l of the '220 patent could nean to register
per manent|y by nechani cal neans.

M5. NGUYEN: (Objection. M scharacterizes
t esti nony.
THE W TNESS:. You know, so what | did was |

revi ewed the specification fromthe perspective of a

person of ordinary skill in the art at the tine of the
invention. And -- and | | ooked for exanples of what a
person of ordinary skill would have understood --

exanples that sone of the claimterm-- part of this --
sone of the claimelements were -- would have incl uded.
And so for the phrase "record athletic activity
perfornmed by a user,"” what inforned a person of ordinary
skill of what that plain and ordinary neani ng was, was

t he context of the specification.

And so | | ooked in the specification for
exanples just like -- that would informthe person of
ordinary skill at the tinme of the invention what would

be covered by that. And sone of the exanples we --
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we' ve been review ng, which are -- it tal ks about
recording athletic activity data, it tal ks about
athletic activity information, it tal ks about recording
wor kout data, which is sonething the patent owner cited

toin their patent owner prelimnary response. And --

and that -- that inforns ny view of what a person of
ordinary skill would have understood the claimterns to
cover.

And so then what | did was | | ooked for simlar

exanples in the prior art, and | found them And they
were parallel, if not really identical, to the

di scl osures that -- that a person of ordinary skill
woul d have under st ood woul d have been covered --
exanples fromthe spec itself that would have been
wthin the scope of certain claimelenents.

And that's what | wote up in -- in the various
sections in ny declaration as to -- to what those
exanpl es were that were highly parallel or pretty nuch
identical to that which was provided in the exanples
fromthe specification.

And so | -- | didn't rely on this
Merriam Webster Dictionary, so | hadn't seen this
particul ar page, | don't think, until -- until today,

best of ny recollection.

312.236.6936 \
Fax 312 2366965 LEXITAS
‘ 1
Exhibit 2002 - Page 80 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike

Dr. Henry H. Houh - 08/01/2023 Page 81
BY MR SEBBA:
Q Did you identify any of the exanples of the

term"record” in your declaration?

M5. NGUYEN. Objection. Form

THE WTNESS: Well, | think I have a discussion
of things that are very parallel to the specific
citations we've been tal king about today.

For exanple, in paragraph 41, at the bottom [|'m

tal king here about -- there's -- the spec -- spec talks
about neasuring: "neasures athletic information
corresponding to a user's athletic activity.” And,

again, that's information about athletic activity or
athletic activity information.

And then it transmts the neasured data to
device 501. And so that's saying that it's -- it's the
data now being transmtted to this other device, which
then transmts it to device 601.

And then device 601 includes an athletic display
data configuration nodule 603 that may store the
athletic data in the athletic data storage. So | think
that's just |ike this passage at the top of paragraph --
Colum 20 that we've been tal king about, which is
tal ki ng about the GPS device is always active.

Soit's -- it's, you know, neasuring -- in that
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sense, neasuring the data about the position. And that
data is then transmtted, and it can either be recorded
or not recorded.

In this case, the exanple is being recorded,
but -- but |I think that's certainly the background that
IS consistent with what |'ve been tal ki ng about with
respect to the neaning of "record athletic activity
perfornmed by a user,"” and that's just another exanple
fromthe spec about that.

BY MR SEBBA:
Q But nowhere in your declaration -- strike
t hat .

Anywhere in the dec- -- do you describe your
under st andi ng of any of the claimterns anywhere in your
decl aration?

M5. NGUYEN. (bjection. Form

THE WTNESS: | do discuss that |'ve been asked
to performmny analysis with the understanding that the
terns of the challenged clains should be afforded their
pl ain and ordi nary neani ng.

So that's -- that's how | did ny discussion.
That's how | did ny anal ysis.

BY MR SEBBA:
Q Ckay. If we turn to Exhibit 2003, one of the

Page 82
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definitions provided by Merriam Wbster for the word
“record" is "to register permanently by nechani cal
nmeans." That's Definition 1(c); correct -- 1(c)(1);
correct?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, that's what it says on
Exhibit 2003 to this declaration -- deposition.
BY MR SEBBA:

Q Do you consider that definition, 1(c)(1),

provi ded by Merriam Webster in Exhibit 2003, to be a
pl ai n and ordinary neaning of the word "record"?

M5. NGUYEN: bjection. Form Asked and

answer ed.

THE WTNESS: | hadn't seen that -- those exact
words, | don't believe, until you handed ne this today.
| didn't rely -- | didn't -- | don't have this page as

part of ny materials considered doc.

| nmean, it doesn't seemto ne |like "record"
shoul d have been this -- this "record athletic activity
by a user" should have been that controversial;
al t hough, patent owner, in their prelimnary response,
raised this issue, which | disagree with their --
their -- what | understand their -- their attenpt to

limt the plain and ordinary neaning to be.
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But, | nean, that's -- | was not aware of any
di spute over the plain and ordinary neaning until |

revi ewed the patent owner prelimnary response.

So what | did was -- and | -- | |ooked at -- you
know, | reviewed the '220 patent. | |ooked at the claim
terms. | considered what a person of ordinary skill in

the art at the tinme of the invention would have
consi dered those to nean, and part of that would be in
the context of the spec.

And | found exanples fromthe specification,
which -- which -- a person of ordinary skill would have
under st ood our exanples of what woul d be covered by the
scope of certain claimterns. And | found parallel, if
not identical, disclosures in the prior art, and so
t hose are exanpl es.

And -- and a person of ordinary skill in the art
woul d have understood that those exanples that are
parallel or identical to that as disclosed as exanpl es
in the specification itself as -- as exanpl es of what
woul d be wthin the scope of sone of the claimterns
would also simlarly be in the scope of the claimterns
when -- when a person of ordinary skill in the art |ooks
at these prior art references and finds the parallel or

I dentical disclosures as to -- as to what the '220 spec
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itself is making.
BY MR SEBBA:

Q Ckay. So that wasn't ny question. And |
think -- | nmean, | assune you don't want to be here all
day. This wll go faster if you answer the question
I nstead of just rehashing material we've been through a
few tines.

So, as you sit here, do you consider this
definition in Exhibit 2003, 1(c)(1), "to register
permanent|ly by nechanical neans," to be a plain and
ordi nary neaning of the word "record"” in the
1220 patent?

M5. NGUYEN. (bjection. Form

THE WTNESS: | nmean, | -- it sounds to ne |like
you' re asking ne to do sone nore express claim
construction. But the analysis that | did and the way |
| ooked at it at the tinme | submtted the declaration,

when | didn't actually have the words you're asking ne

about in front of ne, was -- you know, | -- | considered
the -- you know, what does a person of ordinary skill
think of the word "record." Let's |ook at the spec to
see if -- you know, what -- what the spec says about
recording athletic activity perforned -- or record

athletic activity perforned by the user.
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And | found exanples and -- you know, for
exanple, it talks at the bottom of Columm 19 about -- it
allows device 7- -- allows device 700 to record athletic

activity data in nmultiple workout settings.
And, you know, even what's cited by the patent

owner thensel ves

- in their prelimnary response, they
cited about "The nobile device may record workout data
for both indoor workouts and outdoor workouts"” and then

this whole detail ed description about how the device is

active.

| mean, | considered the spec. These are
exanples fromthe spec about -- that would informthe
person of ordinary skill as to what's in the scope of

the claimphrase "record athletic activity perfornmed by
a user." That's what | considered.

You' re asking ne now about the plain and

ordi nary nmeaning? Fromny analysis, it wasn't -- wasn't
necessary to -- to have consi dered sonething that I
hadn't yet -- well, | nean, | hadn't yet seen it.

So you're asking nme now, and what |'ve said is,
you know, 1'd have to think about that within the
context of the spec, whether that applies, but
certainly -- and -- and to analyze it in nore detail

with respect to the context of the specification.
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But certainly what's -- what is already in the
specification as an exanple that the -- a person of
ordinary skill in the art at the tinme of the invention
woul d have seen fromthe specification are these
exanples of "record athletic activity in nmultiple
wor kout settings" and -- and, you know, recording
wor kout data and what not .

And -- and there's -- there -- identical
di scl osures are highly parallel to disclosures fromthe
prior art, and that's -- so certainly what's -- within
the scope of the claimelenent as an exanple fromthe
spec, they're highly parallel, simlar disclosures that
a person of ordinary skill would have recogni zed woul d

al so be within the scope of the claimelenent in the

prior art.

And, you know, | didn't have that -- that
definition. | wasn't even aware that there would be a
di spute. It doesn't really seemlike -- well, |
woul dn't have expected a di spute about -- about this,
but -- but here we are.

BY MR SEBBA:
Q So that was at the tinme that you prepared the
decl aration. You were unaware of this definition --

of -- excuse ne.
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At the time you prepared your declaration, you
were unaware of the Merriam Webster definition.

Now, as we sit here today, are you able to
determne today if Definition 1(c)(1) in Exhibit 2003,
"to register permanently by nechanical neans," is a
plain and ordi nary neaning of "record" in the context of
the ' 220 patent?

M5. NGUYEN: (Objection. Asked and answer ed.

THE WTNESS: No, | hadn't considered that
express definition because | didn't have that at the
time of ny declaration.

But -- but now, | nean, regardl ess of whether
that -- you know, how -- how that issue would resol ve,
it doesn't change ny opinions about the fact that there
are exanples fromthe spec that a person of ordinary
skill would recogni ze are covered by sone of the claim
el ements such as "record athletic activity perfornmed by
a user."

It's -- you know, everywhere, it refers to,
believe -- or the places |I've |ooked at -- and certainly
nost, if not all, when it's tal ki ng about recording
athletic activity, it's -- it's really using the phrase
“information or data" along with that. And -- and that

hel ps informand it shows what the exanples are fromthe
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spec.
So the spec doesn't say -- | don't think it uses
the word "nechanical.” It's a long spec. | don't have

every word nmenorized. But | don't think it uses the
word "nmechanical." | nean, you know, on a Zoom dep,
It's so nmuch easier to check that, but, here, if you
wanted me to check that, it would take nme sone tine.

So, because of that, you know, | would want to
| ook at how -- you know, it's an -- it's an issue which
| think -- because ny -- the way | did ny anal ysis and
what's already in the specification as exanples are
already found in the prior art, and that's the -- that's
the analysis -- part of the analysis that | did. Right?

Fi ndi ng out where other boundaries of the plain
and ordinary neaning is, you know, wouldn't really
| npact ny opinion that what's in the prior art is
di scl osed by the references |I've analyzed fall wthin
t he scope of "record athletic activity perfornmed by the
user" because they're taking athletic activity data
and -- and -- and, you know, you could -- I'Il refer you
to the -- ny declaration for the exact words, but
storing that and saving it.

And so -- and that's what |'ve discussed

about -- with respect to "record,” but, you know,
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"1l -- 1"l let the declaration speak for that if you
just refer to it and | ook at what |'ve said there.

So -- so figuring out, you know, other
boundaries of the plain and ordi nary neani ng doesn't
change that. Those are ex- -- you know, parallel or
I dentical disclosures in the prior art | analyzed to
exanples given in the '220 of what a person of ordinary
skill woul d understand are covered by the claimterns
such as "record athletic activity perfornmed by a user."
BY MR SEBBA:

Q Ckay. Just so we're clear, because you still
haven't answered ny question, |'mnot asking you -- |
have asked you, but |I'mnot asking you if this
definition, 1(c)(1) from Exhibit 2003, is a plain and
ordi nary neani ng under the '220 patent of the word
"record.”

The question here is, as we sit here, are you
able to determ ne whether or not Definition 1(c)(1), "to
regi ster permanently by nmechanical neans," in
Exhi bit 2003 is a plain and ordi nary neani ng of the word
"record"?

M5. NGUYEN:. nojection. Form Asked and
answer ed.

THE WTNESS: It would take nme sone tine to
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consider with respect to a particular boundary such as
whether that is inside or outside the plain and ordinary
meaning to -- to review the context.

Now, does it say on the Merriam Wbster online
page that's Exhibit 2003 to this deposition to give that
definition as 1(c)(1)? |I'"mnot arguing -- |'m not
di sagreeing with that. That's what it says. 1(c)(1) is
"to register permanently by nechani cal neans."

| would want to consider the spec in nore -- and
take sone nore tinme. That's sone analysis that | would
typically do as part of what I -- what goes into witing
a declaration, and it takes sone time to do that.

So would | be able to? | think I would be able
to, but | wouldn't want to do it on the fly, and | would
need to take tine to consider it. And the spec is --
the patent is very long, so | need to take the tine
needed to consider it, how it applies.

But I don't think it would inpact ny opinions
about, you know, that the prior art already discloses
those, "record athletic activity performed by a user,”
because the exanples fromthe prior art that | believe |
wote up in the declaration are actually highly parall el
to the disclosures inthe -- in the -- in the

' 220 patent itself, if not identical, because they talk
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about saving athletic activity data, and -- and -- and
that's -- that's what a person of ordinary skill -- you
know, | ooking at the -- the spec where we -- you know,

it says here, bottomof 19, "record athletic activity

data in nultiple workout settings," you know, in

Colum 1, line 60-ish, "record workout data."
You know, and that -- that summary in Colum 1
Is -- nore detail is provided in Colums 19, 20, and 21,

where it tal ks about the GPS device al ways being active
but recording can be turned on or off, where it tal ks
about recording athletic activity data.

And so this is all what goes into what a person
of ordinary skill would understand are exanpl es of what
woul d be in the scope of "record athletic activity
performed by a user." And so -- and -- and those
exanples are -- are parallel or identical to the prior
art citations | discuss in ny declaration with respect
to the prior art.

BY MR SEBBA:

Q So if you would need nore tine to determ ne
if -- how nmuch tine would you need to determne if
Definition 1(c)(1) in Exhibit 2003 is a plain and
ordi nary neaning of the word "record"” in the context of

the ' 220 patent?
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| got into it exactly how nuch time it wll take

to review the spec. The spec is very |engthy.
| don't recall that it uses the word

"mechanical." So l'd -- I'd want to | ook at what

And it's hard to provide an estimate because | m

and not find, you know, what |I'm | ooking for and
keep considering, you know, whether that applied,
whet her that was part of it, whether -- whether t

sonething that indicated the way -- like -- liKke,

active, but recording is turned on and off," indi
way from patent owner's argunent about -- about j

I ndicating or sensing -- again, | don't renenber

under st andi ng of what their argunent was.

And that -- that top of paragraph 20 cert

the neaning of "record" is not -- should not be |

to 1(c)(2) because that's the context of the

M5. NGUYEN. (bjection. Asked and answer ed.
THE WTNESS: | nean, | couldn't tell you until

| hadn't done -- haven't done it yet, but | would want

what mght relate, but | can't tell you until | do it.

find it quickly or I mght |ook through the whole thing

top of paragraph 20, you know, "The GPS device is always

exact words, but -- but at the high level, that was ny

I ndicates that 1(c)(2) should not -- it should not --

because

ght

have to

here's

at the

cates a

ust

t he

ainly

imted
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speci fication.

And |'d have to consider all the teachings to
figure out if there's sonmething simlar about 1(c) (1)
or -- but -- but, again, it wouldn't inpact ny opinions
about the prior art disclosing the claimelenent "record
athletic activity perforned by a user" because, to do
that, | |ooked for exanples that a person of ordinary
skill would have understood fromthe spec itself.
That's the context of the spec about what woul d be
included in that. And that would be included in the
meani ng of "record athletic activity perforned by a

user," and it includes all the various passages we've
t al ked about, which is about recording athletic activity
dat a.

And -- and then, you know, |I found parallel, if
not identical, disclosures in the prior art references
that record athletic activity data and it's perfornmed by
a user.

BY MR SEBBA:

Q And so instead of referring to an exanple in
the spec, are you able to articulate a plain and
ordi nary neaning of the word "record" in the context of

the ' 220 patent?
M5. NGUYEN: (Objection. Asked and answer ed.
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THE WTNESS: |If there's a dispute about a
particular area which is in dispute -- and what |
understand is in dispute is this argunent about --
about, fromthe patent owner, how the neani ng of
"record" should -- | believe this is their argunent --
should be limted to the -- the sense of 1(c)(2) in this
definition and shoul d excl ude everything el se.

So ny point there is that -- so | have | ooked at
that issue. | have taken the tinme to | ook at that
Issue. And | think one of the disclosures in the spec
that -- that are directed to why that's incorrect is
because, you know, in the top of Colum 20, it talks
about "GPS device is always active, but recording is

turned on and off."

So that -- that says to ne that just the
indication is not "record" because it's using -- in the
context of the spec, it's -- the GPS device is producing

data. It's indicating -- the reading of the GPS device,

If you read it, it would tell you what the positions

are.
But it says right here, "recording is turned on

and off." So that really kind of separates, and it's an

argunent that -- that patent owner's attenpt to limt

t he nmeaning of "record" to 1(c)(2) as provided by
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Exhi bit 2003 to this deposition is incorrect because the

context of the spec kind of points to -- to this, which
I s saying, you know, you -- the GPS device is

providing -- is always active, and a person of ordinary
skill would understand you can read it, you can -- it
can provide data to you about the position, but -- but

recording is turned on and off.

And that's a separate thing fromthe fact that

the GPS device is -- is providing data. And so you can
then turn recording on and off. So that's -- that's an
argunent, | think, against, you know, what | understand

patent owner's argunent to be, tolimt "record" to only
1(c)(2).

And -- and now -- again, | hadn't seen this
before, but, you know, to register permanently by
mechani cal neans, | would have to consider what it says
In the spec and to see if there's anything simlar to
what is disclosed in -- at the top of 20 about -- about
patent owner's attenpt to limt the nmeaning of "record"
to only sonething like 1(c)(2) in Exhibit 2003 to this
deposi tion.

|"'mnot aware that there's a dispute about

"mechani cal " or not because what -- exanples that |

found, I'mnot talking about -- it's not tal king about
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mechani cal neans. |It's tal king about recording -- it's
"recording athletic activity data."

And that's -- again, | have found parallel, if
not identical, disclosures in the spec as to these
exanples given in the '220. And -- and PTAB highlighted
Nunber 3, which is to cause data to be registered on
sonet hi ng such as a disc or magnetic tape in
reproduci bl e form

And | -- | believe that's applicable. | believe
that's why they would cite to sonething like that, to
this issue. And -- and | don't think, like, figuring
out this nmechanical neans issue would -- it wouldn't
| mpact ny opi ni ons because mny opinions are based on
exanpl es which are consistent with -- with sone of the
definitions and certainly the definitions that the PTAB
hi ghlighted fromthe spec -- fromthe '220 spec about
recording athletic activity data and that the GPS device
Is -- is always active, but recording can be turned on
and of f.

Q Ckay. You still haven't answered the question
and -- your understanding of the plain and ordinary
meani ng should -- | would inmagine is independent of
patent owner's argunents. So it's a sinple question.

As we sit here, are you able to articulate a
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plain and ordi nary neaning of the term"record" in the
context of the '220 patent?

M5. NGUYEN. (bjection. Asked and answer ed.

THE WTNESS: So ny understanding is the claim
construction is about resol ving disputes about what's
wi thin and what -- what falls outside the scope.

And, you know, we're not talking about sonething
crazy that I'mciting to fromthe spec which is on the
edge of -- of, you know, what mght be in or outside of
t he clai mconstruction here.

And -- and ny understanding of the claim
construction, it's not to define the boundary for all
time of exactly what the neaning of the claimtermis.
My understanding is there's sone di spute about whet her
this situation falls inside or outside.

And patent owner is arguing that some of the
prior art | cited falls outside the scope because
they're attenpting to narrow, in ny understanding, the
def- -- the definition of "record" to only -- | believe
that's what they're trying to do -- only a sense of --
of 1(c)(2) in Exhibit 2003 to this deposition.

VWhat | found in the prior art was not at the
edges of what could be, you know, within the scope or

maybe -- you know, nmaybe not. It's clearly in the scope
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of the -- of the claimterns. So it's not necessary to
define all the boundaries because the exanples given in
the spec as to what a person of ordinary skill would
understand are clearly exanples that are covered by
the -- by the clai mscope.

And | found exactly those sane situations. |f
you're sitting in your |living roomand you have a
property -- and you know your house is in the mddle of
a property and there's a dispute about the fence, it
doesn't matter. The kitchen is still on the property.

You're argu- -- if you're arguing about the
fence, maybe you can argue about the fence; whether
it's, you know, one foot on this side, one foot on that
side, where the boundary is. But this is not that
situation.

There are exanples fromthe spec that are
clearly within the claimscope -- well, sorry. There
are exanples in the spec that hel p understand what's
covered by the claimscope in the '220. Person of
ordinary skill would understand. You know, they're
| ooking at the clains. They're readi ng the spec.
They're considering the claimterns in the context of
t he spec.

And the context of the spec tal ks about

312.236.6936 )
Fax 312 2366965 LEXITAS

Exhibit 2002 - Page 99 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike

Dr. Henry H. Houh - 08/01/2023 Page 100

recording athletic activity data, how it does that,

that -- that the GPS device is always active, that it's
generating data or can be read, but recording is turned
on and off, which separates the neaning of, you know,
the -- it's providing a distinction between the ability
to read or providing data all the tinme and -- and
recordi ng that data.

And it's consistent with other exanples where
the -- the spec -- the spec is tal king about "record
athletic activity data." It's -- it's talking about
recordi ng workout data. It's talking about athletic --
“record athletic information." W |ooked at sone of
those citations earlier.

And those are exanples that are pretty clearly
wthin -- within the boundary of the spec, and | think
patent owner is trying to exclude those exanples from--
fromthe meaning of the -- of the claimtermby focusing
on just the indicating or reading portion of -- of the
definition here.

| don't know -- | don't recall if they cited to
this or not, but -- but the PTAB certainly didn't cite
to 1(c)(2) or call it out expressly because they focused
on these -- these other parts, 1(a)(1l) and -- and 3.

Oh, and by the way, | just want to clarify
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sonething | said earlier with respect to -- | mght have
sai d sonet hing about the -- the '220 doesn't tal k about
vi deo recording, but what | neant is -- is in the sense
that video recording is -- is just capturing what's on

the other side of the lens. There are sone passages
that tal k about recording nessages to -- to send to
ot her people to play back, so | just want to clarify
t hat .

But -- but the spec provides the context, and a
person of ordinary skill would recognize sone of these
exanples. You are recording the athletic activity data.
That woul d be covered by "record athletic activity
performed a user.” And the prior art provides parall el
or -- if not identical, disclosures of recording
athletic activity data.

And so | -- | don't see why it -- you know, ny
analysis already that |I've done in the declaration would
be inpacted by trying to figure out where the boundary
Is. Is the fence, you know -- you know, 300 feet away
fromny house within or wwth- -- or not within the
boundary of my property.

MR SEBBA: Ckay. Let the record reflect that
Dr. Houh has declined to provide a plain and ordinary

meani ng of the term"record."
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BY MR SEBBA:
Q Did you --
MR. YAP: Counsel, the record speaks for itself,
so. ..
BY MR SEBBA:
Q kay. Did you consider whether the prior art
you cited teaches capturing athletic information?
M5. NGUYEN. (Objection. Form
THE WTNESS: So | think that's -- your

statenent was a m srepresentation. | -- | -- I'm-- |
could -- | could do the analysis, but | told you it
woul d take time. But -- soit's -- it's not sonething

|"mready to offer right here live at ny deposition.
But -- but with respect to -- sorry. Wat was
t he question again, please?
BY MR, SEBBA:
Q Did you consider whether the prior art teaches
capturing athletic information?

M5. NGUYEN:. Sane objection.

THE WTNESS: | nean, you know, to the extent --
you know, | discuss -- | discuss sone of those in ny --
in -- so let ne take a | ook at ny declaration, please.

So, if you look at ny declaration with respect

to Johnson, paragraph 55, | talk here about how Johnson
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di scl oses three devices. There's an athletic

i nformation nonitoring device, athletic information
col l ection and di splay device, and athletic data display
confi guration device.

| ' m ski ppi ng sone of the nunbers.

And that the device 201 neasures athletic
I nformation corresponding to a user's athletic activity.
It transmts the neasured data to device 501, which then
transmts it to device 601, and then device 601 includes
an athletic data display configuration nodule that may
store the athletic data in the athletic data storage.

So | amtal king about here about athletic
information and athletic data being stored, and |
believe that this paragraph that |I've cited to in
Johnson -- | think Johnson is the one that is -- is --
has very simlar disclosures in different paragraphs to

the ' 220 patent.

And -- and -- like, for exanple, | think
Figures 1 through 6 are substantially -- if not
identical, they're substantially identical. And the
descriptions of certain parts, | think -- | believe

I ncl udi ng these paragraphs here, are al so present al nost
word-for-word in the '220 patent.

So what I'mciting to here from Johnson is

Page 103
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tal king about athletic information and neasuring the
data and then sending the data to be stored in athletic
data storage. So -- so that's -- that's how |l'm

di scussing it here in Johnson.

And | -- again, | think these exanples are
al so present in the '220 patent because there are very
simlar, if not identical, paragraphs between the
' 220 patent and -- and the Johnson.

And if you want to show nme Johnson, | could
conpare it, but | believe this cite -- cited portion of
Johnson is also in the '220.

BY MR SEBBA:
Q So in paragraph 55 are you saying that device
201 is what captures the athletic information?
M5. NGUYEN. (Qojection. Form M scharacterizes
t esti nony.
MR. SEBBA: | didn't characterize testinony at
all.
THE WTNESS: Do you have a copy of Johnson |
could I ook at?
BY MR SEBBA:
Q Are you saying that, based on what's in your
decl aration, you're not sure what you're alleging

nmeasured the athletic infornmation?
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M5. NGUYEN. Objection. Form M scharacterizes
t esti nony.

THE WTNESS:. |'mjust asking for a copy of
Johnson because |'ve cited to Johnson and | don't have
Johnson nenori zed.

MR. SEBBA: Sure. I'll introduce -- well, hold
on.

Here. As Exhibit 1- -- |I'mintroducing as
Exhi bit 1004 U.S. Patent Publication US 2010/0273610 to
Omar A. Johnson.

(Reporter clarification.)

MR. YAP. So this has already been entered as
Exhi bit 1004 to the current proceedi ng.

THE WTNESS: Sorry. Wat was your question
agai n, please?
BY MR SEBBA:

Q In your analysis in your declaration, is it

device 201 that captures the athletic information?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, what | say in ny
decl aration and what -- what Johnson and what the
' 220 patent say is that device 201 may be enpl oyed
according to various exanples of the invention to

measure athletic information corresponding -- and it's

Page 105
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m ssing the word "to," which is -- | think I inserted
"to" in ny reading, but "to a user's" -- in ny
definition, "to a user's athletic activity.” And that's

what |'ve cited to in paragraph 68.

Soit's -- | mean, the word that -- that both
Johnson and the '220 patent use with respect to this is
to nmeasure. And | verified that at least this citation
Is identically present in both Johnson and the
' 220 patent.
BY MR SEBBA:

Q s it your position that the citation is the
witten description support -- provides witten
description support for the -- any of the claimterns in

the ' 220 patent?

M5. NGUYEN. njection. Form

THE WTNESS: | think it provides -- again, it
provi des the context for -- for this.

And it goes on, by the way, you know. In ny
dec- -- ny declaration, |I'mtalking about this neasured
athletic information, how -- where it's sent. It
transmts the nmeasured data to device 501, and that's in
paragraph 82 to Johnson, which then transmts to
devi ce 601.

And then -- and then device 601 i ncludes an
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athletic data display configuration nodule that may
store the athletic data in athletic data storage 607,
and that's -- that's paragraph 88 of Johnson.

| think that nmay -- part of that nmay be present
in -- in '220, but | haven't verified that right now.
did I ook at this issue before, though.

So what |I'msaying is that Johnson, again, is
providing a very simlar, if not identical, disclosure
to -- to exanples given in the '220. You know, it's
storing the athletic data in the athletic data storage.
That's -- that's a direct quote from-- fromJohnson in
par agr aph 88.

And so | think that kind of thing is, you
know -- you know, when it tal ks about recording -- when
the ' 220 tal ks about recording athletic activity data,
that's the data.

This is the data fromJohnson. It's -- it's
disclosed. It's athletic data or it's ath- -- neasured
athletic information. That's data in that exanple
that's transmtted and then stored.

BY MR SEBBA:
Q So is it your view that device 601 stores the
athletic data in Johnson?

M5. NGUYEN. (bjection. Form
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THE WTNESS: Well, | nean, the data is
stored -- what Johnson says, it's -- the data is stored

in athletic data storage 607, and 607, if you | ook at
Figure 6 of Johnson, is -- is 601 -- is within 601.
It's part of this athletic data display configuration
devi ce 601.

And so in the sense that if you're asking is the
athletic data storage part of -- in this exanple figure,
is it part of 601, yeah, in this exanple it is part of
601, the storage.

And | believe that's the case in the '220 patent
as well, which | believe has this identical figure and
simlar, if not identical, disclosures. | can -- | can
go verify that if you'd like, but it would take ne sone
tinme to do that.

BY MR SEBBA:
Q Does device 601 neasure any athletic
I nf or mati on?

M5. NGUYEN. Objection. Form

THE WTNESS: So what |'m saying here in ny
decl aration, device 201 neasures athletic information
corresponding to a user's athletic activity. And
Figure 3 is a depiction of this -- this 201.

| cite to Figure 3 and al so paragraphs 68 and 69
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of Johnson.
BY MR SEBBA:
Q So in your declaration you say device 201
perforns the neasuring and device 601 saves the data;
t hat accurate?
M5. NGUYEN. (Objection. Form
THE WTNESS: Well, in this exanple that | giv
in ny declaration, | do talk about how device 601
I ncludes athletic display -- athletic data display
configuration nodule 603 that may store the athletic

data in the athletic data storage 607. And as we saw

part of 601. So that's the exanple | give here.
BY MR SEBBA:
Q So, in this exanple you provide, what is
recording the athletic activity perfornmed by the user?
M5. NGUYEN. Objection. Form
THE WTNESS: So at | east one of the things
that's recording here is the storage of the athletic
data within the nenory -- or within athletic data
storage 607, and that's -- that's causing data to be
regi stered on sonething such as -- such as a -- in --
sonething in reproduci ble form

And it -- and it's reproduced later in the sen

IS

e

fromFigure 6, in that exanple, that storage was -- was

on

Se
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that sonmetinmes these, as | discussed, are called up for
ot her purposes that data is displayed for.

So that's at |east one exanple.

BY MR SEBBA:
Q So, in the exanple here, what is the apparatus
that is recording the athletic -- athletic activity?

M5. NGUYEN. (Objection. Form

THE WTNESS: Well, in this -- in this case, the
apparatus is, for exanple, 6- -- 601.

MR. SEBBA: Now is probably a good tine for a
br eak.

M5. NGUYEN. Ckay. Counsel, before we break, |
just wanted to note that what was presented to Dr. Houh
as Exhibit 1004, as allegedly filed by petitioner,
appears to have markings on it as just one exanple. |
just wanted to nake note of that.

MR. SEBBA: kay. Can we take those back then,
just to see what they are.

MR. YAP. It's on page 84.

MS. NGUYEN:. 84.

MR. SEBBA. (Ckay.

THE WTNESS: | won't | ook.

MR. SEBBA: | appreciate that.

THE WTNESS: | don't renenber seeing anyt hing.
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| may not have flipped to that page.
THE VI DEOGRAPHER: (Okay to go off the record?
MR. SEBBA: Yeah.
THE VI DEOGRAPHER: W are now goi ng off the
record. The tinme is 12:32 p.m
(12:32 p.m, off the record.)
(1:29 p.m, on the record.)
THE VI DEOGRAPHER: We are now goi ng back on the
record. The tinme is 1:29 p.m

BY MR SEBBA:

Q Wl come back, Dr. Houh.

A. Thank you.

Q So let's go back to the '220 patent.

If we look at -- let's ook at Colum 11 --

well, let's actually go back to Colum 19.

A Ckay.

Q Al right. And if we ook at line -- it's
the -- line 59.

It says, "The inclusion of GPS device 713 and
accel eronmeter 715 in a single nobile device 700 all ows
device 700 to record athletic activity data in nmultiple
wor kout settings"; correct?

A Yeah, you read that correctly.

Q kay. And so here what do you under st and
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"record" to mean?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, it -- it neans what it's
sayi ng here, which is what you're recording is athletic
activity data.
BY MR SEBBA:

Q Ckay. So let's go back to Exhibit 2003.
This is the Merriam Webster Dictionary with a

nunber of definitions for "record"; right?

A Yes.

Q Ckay. Wbuld any of these definitions fit
in-- in Colum 19, lines 59 to 61 -- or | guess -- you
know what? |'msorry. Let ne ask that again.

Wul d any of the definitions shown on
Exhibit 2003 fit the nmeaning -- "record" as it's used in
Col um 19, line 607?

A So, if you | ook at the whole context of the
*220, first of all, you're starting at -- you're | ooking
at 19, which is tal ki ng about recording athletic
activity data in nmultiple workout settings.

And if you -- if you -- if you | ook at what
the '220 is tal king about, if you | ook back to
Colum 17, it's talking about this device 601
i ncludes -- I'mgoing to kind of skip through quickly --
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starting at line 44 down to 46, it includes an athletic
data storage, and when it receives -- when the interface
603 receives athletic data fromthe athletic information
collection and display device 501 -- and that's athletic
data -- it then -- the athletic data display information
configuration nodule 603 may then store the athletic
data in the athletic data storage 607 for future use.

And so that's what the '220 says about, first
of all, athletic data which is collected by 501.

And then -- with that in mnd, then, we're
| ooki ng at recording athletic activity data in nultiple
wor kout settings, and one of the exanples of how that's
bei ng done in the specification in 17 is how this
athletic data is stored in this athletic data storage
607 for future use.

Now, again, | -- | have seen what the PTAB has
said, and they did -- they did -- they did talk about 1
and 3, and | think this is an exanple of howit's --
It's causing data to be stored in reproducible formin
this athletic data storage because then it's -- it's
going to be used in the future as that's howit's being
di scussed in Colum 17.

Q kay. M question was about Col um 19.

Lines 59 to 61 has the sentence that we read into the
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record earlier, and the word "record"” is used on
| i ne 60.

So, with respect to that use of the word
“record,"” the use on line 60 of Colum 19, do any of the
definitions in Exhibit 2003 fit in there?

M5. NGUYEN. (Objection. Form

THE WTNESS: | nean, what | was tal ki ng about
Is the exanples of recording athletic activity data.

And so that's why | was tal king about 17, because that's
an exanple right fromthe spec about athletic data,
which is then being stored in the athletic data storage
607 for future use.

And so that's an exanpl e that shows, you know,
in the context of that specification as a whole, you
know, what it's tal king about here, an exanple of record
athletic activity data in nultiple workout settings.

And an exanple of that is what they're tal king about in
17 where they're storing athletic data in the athletic
data storage 607.
BY MR SEBBA:
Q kay. So you still haven't quite answered ny
questi on.
Do any of the definitions from Exhibit 2003 --

woul d any of themfit the use of the word "record” on

Page 114
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line 60? Specifically the -- not -- not the description
on Columm 17. |'m asking about the definitions in the
Merriam Webster Dictionary shown in Exhibit 2003.

M5. NGUYEN. Objection. Form

THE WTNESS: Well, | said this exanple given is
simlar to -- is -- is about causing data to be stored
on -- in reproducible formbecause it's going to be used
| ater, and that's what it's tal king about.

And so | think -- | think the PTAB had cited,
you know, 1(a)(1l) and 3, and | think -- | think sonme of
t hat does apply to this exanple because the -- the --
the athletic display -- sorry, on Colum 17, line 50, as
an exanple of Colum 19, line 61, of "record athletic
activity data," is talking about this in alittle nore
detail here on 17 where it's tal king about the activ- --
athletic data received -- being received fromthe
athletic information collection and di splay device 501.

And then -- and then it's provided to the
athletic display -- athletic data display configuration
nodul e 605, and the athletic data display configuration
nodul e 603 nay then store the athletic data in the
athletic storage data 607 for future use.

And so that is causing the data that's received

to be stored in a reproduci ble form because it's going
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to be used later, for exanple.

BY MR SEBBA:

Q Ckay. So what in Colum 17 |eads you to
understand -- or what's in -- |let me take that back.
"Il start over.

What | eads you to believe that the description

in Colum 17 is describing "record" in Colum 19,
i ne 607

M5. NGUYEN. Objection. Form

THE WTNESS:. Well, 19 is tal king about
recording athletic activity data in nultiple workout
settings, and this is an exanple of -- there's plenty of
ot her exanples | can dig up, but this is tal king about
getting athletic data and being stored in -- in athletic
data storage 607.

And that's what | pointed to in ny declaration
Wi th respect to Johnson, which actually contains sone of
t hese exact sane passages as in the '220 patent about --
you know, if you |look in paragraph 55 of ny declaration,
it cites Johnson, which actually is -- is sone of the
exact sane text as we're looking at right here.

But wth respect to why -- | nmean, because --
you have to consider the '220 patent as -- as to what

it's teaching as a whole. And, you know, this
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section's talk- -- in 19 is tal king about recording
athletic activity data, and 17 is tal king about how

athletic data can be stored in a athletic data storage.

So | think that -- that hel ps a person of
ordinary skill understand, you know, you -- you can't
I nclude all detail in every passage of your

speci fication; otherw se, they would be 50 tines |onger.
So they tal k about certain aspects in one place, other
aspects in a different place.

And | -- | think a person of ordinary skill
woul d understand that when it's tal ki ng about recording
athletic activity data in 19, that's tal king about
storing the data, the athletic activity data, sonewhere.
And -- and there's exanples given, for exanple, in 17,
that a place to store athletic data is in the athletic
data storage 607.

BY MR SEBBA:

Q So why is the passage you're citing in
Col um 17 nore informative about the word "record" than
t he passage on 19, 59 to 61, that uses the word
"record"?

M5. NGUYEN:. (bjection. Form

Page 117

THE WTNESS: | didn't say that it was nore
informative. |'mjust saying that this is the part that
312.236.6936 )
Fax 312,236,696 LEXITAS

Exhibit 2002 - Page 117 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike

Dr. Henry H. Houh - 08/01/2023 Page 118
uses "record." It does use "record."
And then this other passage in 17 kind of
supports that when you're recording sonething, it's --
it's done, for exanple, and it -- given here, storing

the athletic data in the athletic data storage 607 for

future use.

So that's just an exanple. It all infornms the
meani ng of "record" -- "record athletic activity
performed by a user" because the way -- the way to

interpret that is not to hyperfocus on one sentence and
say, "Well, that's the neaning. That inforns the
meani ng, and nothing el se inforns the neaning."

The way to -- that a person of ordinary skill
| ooks at the context is they | ook at the whole of the
'220 patent, and the whole of the '220 patent provides
the context. |It's not just hyperfocused on, "Well, it
says this one thing right here, so that's all I'm going
to consider.”

Because | -- | think a person of ordinary skill,
as | understand it, would be |ooking at the context of
the specification and the prosecution history, and
they -- in that context, they -- they -- that would
i nformthem of the neaning of -- the plain and ordinary

meani ng of cl ai m phrases.
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BY MR SEBBA:
Q So Colum 7 -- the portion of Colum 17 you're

di scussing is referring to Figure 6; correct?

A | believe up -- starting around line 28, it
starts tal king about Figure 6. And -- and the passage
Is tal king about, you know, Item 601, 603, 605, 607,
which are, if you ook at Figure 6, the labels in
Fi gure 6.

Q kay. And then, in Colum 19, starting on
line 59, we're tal king about Figure 7; correct?

M5. NGUYEN. (bjection. Form

THE WTNESS:. | nean, starting around |line 37 of
Colum 19, it does start tal king about Figure 7, but
it -- again, figure -- the figures -- you know, it's the
overall context of the specification.

They do relate to each other in terns of the
different contexts; but, yeah, I'mnot going to say
that, you know, that section is tal king about sonething
el se and not Figure 7. It's -- it's -- one of the
things it's discussing is in the context of Figure 7 in
t he context of the specification.

BY MR SEBBA:
Q So why do you turn to a description of

Figure 6 to understand what "record"” neans in the
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context of Figure 77

M5. NGUYEN. Objection. Form

THE WTNESS: Yeah. |In the context of the whole
specification, it's tal king about "record athletic
activity data in nultiple workout settings."

So this is not -- when you're tal king about
different parts of the specification, if you already
t al ked about sonmething in detail, you're not going to
rehash everything you've tal ked about previously in your
further descriptions of figures, which can |everage
ot her parts of the specification.

So when a person of ordinary skill | ooks at this
as a whole, they' d understand | ooking at this part of
t he spec neaning -- neans that, you know, it's in the
context of the whole specification, and ot her exanples
within the spec can further provide details.

Just as we | ooked at in the summary, Colum 1,

it tal ked about sonetinmes using GPS accel eroneter data,

but the details are provided later in Colum -- in
this -- this section we're |ooking at, Columms 19
t hrough 21.

You know, it doesn't need to say all the details
everywhere where you're going to discuss this -- these

concepts; again, otherw se, these patent specifications
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could be 10 to 50 tines, or who knows how | ong, but
definitely longer if you're going to -- you know, every
time you use a word, have multiple sentences or
par agraphs to describe what you're tal king about.

So, in the context of the whole specification,
peopl e of ordinary skill are looking at it as a whol e,
and they're able to | ook back at exanples that they'd
understand would relate -- you know, that woul d provide
nore detail that would understand to relate to |ater
concepts that are di scussed.

And this is an exanple where | think a person of

ordinary skill would at |east consider other portions to
provide nore detailed informati on because -- because, by
the time we get to 19, we've already tal ked -- the spec

has al ready tal ked about how athletic data can be stored
and it's passed fromone device to another, that that --
you know, and that -- what part of the subpart causes
the data to be stored.

It's already tal ked about that. So it doesn't
need to rehash all the details. And it's in the context
of the whol e spec.

So | think there are other -- 1 don't think
that's the only exanple in 17 that | could find. It's

just one | found now for this, but | -- I'"'mpretty sure
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there are other exanples where it does talk a little bit
about that.

But -- but here you're now allow ng a device to
record athletic activity data. And it's disclosing
that, you know, 601 receives data fromthe athletic
I nformation collection display device 501, and | think
we can go | ook and see other parts of the spec.

And it doesn't -- it doesn't say here -- what
i nformation right here. It's -- it's just saying it's
receiving data. But if you |look at other parts of it
that tal k about device 501, for exanple, 16 is -- is --
device 501, line 5, includes an interface 503 for
receiving data fromthe athletic informati on nonitoring
devi ce 201.

And then, if you go back to look at 201, it
tal ks about, Columm 11, line 24, that "one exanple of an
athletic informati on nonitoring device 201 that may be
enpl oyed according to various exanples of the invention
to measure athletic informati on corresponding to a
user's athletic activity."

And that -- that -- now, if you | ook at
Figure 2, you know, it has a nunber of different devices
descri bed as 201, including 207. And if you | ook down
at -- at 207 -- 2 -- it's describing Figure 3, 201 here
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as -- as including in the box 207 on Figure 3, you know,
sone sensors. You know, it tal ks about sensors for
measuring -- sorry, |I'mat 11/61 -- neasuring an
athletic paraneter associated with a person wearing or
ot herwi se using the athletic paraneter neasurenent
device 207. And it does tal k about kind -- the kind of
information later in the section.

But nmy point is, if you had to repeat all of
that for -- whenever you say, "Ch, I'mgoing to record
sonething," you would -- it would -- you know, that --
t hat doesn't make any sense.

The PCSITA is | ooking at the overall context of
*220 and what it's teaching. And, you know, it's going
to say nore detail. You know, once it's provided the
foundation, it's going to be tal king about these at a
hi gher |evel .

So now when we're saying -- you know, w thout
having to rehash, the details have been laid out early
in the spec. And, | nean, | think this is not an
unusual way to -- to wite a -- to spec by l|ayering
things Iike that.

But -- but in this exanple, it's tal king about
record athletic activity data. So what are the exanples

given earlier about nore detail? And one of the
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exanpl es, as a POSI TA woul d see, is Colum 17.

And if you go back, it cones -- it goes down to
the athletic data com ng fromthese devices fromthese
sensors, including -- including -- I'"'mnot sure how it
says it, but sonething in a shoe which is collecting
I nformation, which -- which, you know, |'mnot sure if
It says it's an acceleroneter, but -- | nean, |'d have
to take tinme to dig that out. But it's collecting the
athletic data, and then it's -- it's being stored in
this athletic data storage.

So, again, it's the overall context of the

specification that a POSITAis going to be looking at to

understand everything it's saying, and -- and, you know,
| think it's -- you know, when we're saying "record
athletic activity data," well, there are sone details

provi ded about generally how that's done in the system
BY MR SEBBA:

Q So you just discussed that the specification
mentions collecting athletic activity data; correct?

M5. NGUYEN. (Objection. Form

THE WTNESS: |'mnot sure exactly the words |
used, but | think, yeah, it is -- there's -- there was
sonme -- there was sone di scussion about Figure 5 at

Col umm 16 about athletic information collection and
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di spl ay device 501 and -- and where it collects data
from
BY MR SEBBA:

Q kay. And then you've also pointed to at
| east Columm 17 where this specification describes
storing data.

A That was one exanple where it discusses
storing data. | could probably find sonme others if you
wanted ne to.

Q Ckay. So -- and ny initial question was about
claim-- excuse nme -- Colum 19 where it discusses
recordi ng dat a.

And what 1'd like to knowis why you turn to

t he di scussion of storing data to inform your
under st andi ng of recording and not the discussion of
col | ecting data.

M5. NGUYEN. Objection. Form

THE WTNESS:. So, again, if you |look at the top
of 20, there's a notion of this generating data and
recording data, and | think those are separate notions,
ri ght, because the GPS device is always active but
recording i s turned on.

And so, even if you collect data fromthis GPS

device but you're not recording it, you're not recording
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it. There's an explicit -- here, it's -- it's saying
that the GPS device can be active, but recording is not
al ways turned on. It can be turned on and off.

And so the active recording data, | think
this -- this definition -- this -- what the PTAB pointed
to as supporting -- or | think they just pointed to it

as -- as they noted, that this is what the dictionary

says.
But, you know, if you're -- if you're storing

the data in a athletic data storage, | think that's

consistent -- and that's, by the way, what -- what |

said in ny declaration with respect to Johnson in
paragraph 55. And it's the sane -- the same disclosure
in'220 with the identical |anguage, and that is
consistent wth what the Board pointed to as causing
data to be registered on sonething in reproducible form

And when you put it in athletic data storage and

when you later retrieve the data for -- for future use
or to display, it's -- it's in reproducible formas it's
st or ed.

BY MR SEBBA:
Q So you still haven't quite answered the
guesti on.

So why, when you see the word "record"” in
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Colum 19, line 60, do you look to a discussion of
storing data to clarify the neani ng?

M5. NGUYEN. (bjection. Form

THE WTNESS: It's not that I'mclarifying the

meaning -- have to have a neaning clarified. There are
ot her exam -- there are exanples that a person of
ordinary skill would recognize as -- as exanpl es of
recording -- what was the | anguage? -- recording

athletic activity data.

And in the context of the '220 specification,
t hey can understand -- the POSI TA can understand that,
oh, this is an exanple of recording athletic activity
data, where they take the data received, and if you

trace it back, it can cone fromthe footwear sensor --

that -- | think that's one exanple given; | think there
are other exanples -- transmtted through various
devi ces, received by a device. And then -- and then 601

has a athletic display -- athletic data display
configuration nodule that may store the athletic data in
the athletic data storage.

And | think they recogni zed that as providing
nore detail about an exanple of -- of recording athletic
activity data.

BY MR SEBBA:
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Q So the data is collected, tran- -- wthdrawn.
Wiy is data collection not part of "record" as
it's used in Colum 19, |ine 607?

M5. NGUYEN. Objection. Form

THE WTNESS:. You know, if you're using it in
the sense that it's -- it's, you know, just to indicate
or read or collect data to -- to provide, if you | ook at
the top of 20, it's saying here that the GPS device is
al ways active, but recording is turned on and off.

So, if the GPSis providing data and it's --
it's -- you know, it does so by gathering information
fromsatellites and processing information it's received
to provide, you know, GPS coordinates that can just --
it can just be providing themwhen it's active, that --
that recording may be turned on and off.

So what -- what the spec is teaching by that,

t hat exanple of just collecting or just, you know, in
the sense of reading or indicating as -- as in this
definition in Exhibit 2003 to this deposition in
1(c)(2), that's -- that's incorrect because it's not
only limted to that -- that aspect because, if it were,
then it wouldn't nmake sense to then record it.

You could turn the recording on or off, because

if -- if it's always active, it's always providing the
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data available to be read, then it doesn't make sense
that "record" should be limted to, you know, a
definition in -- in the sense that just being --
i ndicating or being able to read the values is
recor di ng.
BY MR SEBBA:
Q So back to Col um 19.
The sentence starting at 19/59 through 19/61
di scusses that the -- or states that "The inclusion of
GPS device 713 and accel eroneter 715 in a single nobile
device 700 all ows device 700 to record athletic activity
in nmultiple workout settings"; right?
M5. NGUYEN. (bjection. Form
THE WTNESS: | think it says that. | wasn't
| ooking at it when you read the first part of it, but...
BY MR, SEBBA:
Q kay. So, here, we've got that -- let's stick
with just the GPS device 713 as an exanpl e.
The GPS device 713 collects data; correct?
M5. NGUYEN. (Objection. Form
THE WTNESS: | nean, it doesn't use the word

“collect,"” so I'mnot sure what you're asking about.
BY MR SEBBA:

Q In the context of the '220 patent, GPS device
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713 -- w thdrawn.
In the context of the '220 patent, does GPS
device 713 collect or capture athletic activity data?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, it doesn't know what it's
capturing. |It's just providing the data that it's
desi gned to provide.

If this device is in a car and you're driving, |
don't think it knows the difference between -- and
you're driving slowy, perhaps -- it doesn't have
know edge of -- of the type of data that it's -- or the
pur pose for which its data is going to be used. It's
just going to produce dat a.

So -- so | don't think the GPS device knows that

It's capturing or outputting data that is to be used,

for exanple, to track a run that someone -- soneone is
maki ng.
BY MR SEBBA:

Q | didn't ask about the know edge. | asked,

does it collect the data?
A Collect -- | think you said, does it collect

athletic activity data?
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the data that it gets fromsatellites to cal culate the
data isn't about athletic activity at all. [It's about
just the information that's transmtting -- been
transmtted fromsatellites, which | understand may
include at the tinme -- the tinme -- exact tine that it's
being sent fromthe satellite, for exanple. | believe
that's part of the information that a GPS receiver woul d
receive when it's locked into a satellite.

Q kay. So, at the top of Colum 20, |ine 5,
where it refers to a GPS device that is always acti ve,
you referred to that passage a coupl e dozen tinmes today.

Is it your position that that device is not
rel evant to the claimlanguage here because it's not
collecting athletic activity; it's just collecting
satellite data?

M5. NGUYEN. (bjection. Form

THE WTNESS: Well, the GPS device is producing
GPS coordinates that's being used to -- for exanple, to
track runs and whatnot. The GPS device doesn't know
what the purpose of the data it's producing is going to
be used for. So I don't think that's what |'m saying.
| think you're m sunderstandi ng what |'m sayi ng.

But ny -- the point here about this passage |I've

cited nultiple times in response to your questions is
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that it's saying here the GPS device is always active in
the sense that it's -- it's -- it is getting data from
the satellites, it's calculating GPS coordinates, it's
outputting those coordi nates.

And that's -- that's what a person of ordinary
skill would understand for the GPS device to be active
because that's -- that's what they do when they're
active.

But the point here is that it says that the
recording is turned on and off. So that -- that hel ps
understand -- the POSITA understand in the context of
this specification and this passage that -- that
"record” is not to be limted to the process of the GPS
data getting satellite information, generating the data,
and outputting the data.

It should not be limted to only that because it
makes a di stinction between that process, which is
al ways active, and then the recording of the data
t heref rom

And that's what it says in line 4, "recording of
the data" -- "of data therefrom" preceded by "the GPS
device. "

So the recording is referring to the recording

of the data fromthe output of the GPS device, and --
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and that's what |'m saying the person of ordinary skil
Is looking at to understand that it's inproper to limt
the definition of "record"” to sinply the GPS device
outputting the data that is based on the -- the
calculations fromthe -- fromthe satellite information
because it's making a distinction between that process
when the GPS device is active to the actual recording of
the data therefrom

And it says that right there in lines 4 through
6, and -- and that's why it's -- that's why a person of
ordinary skill would not understand that the definition
of "record" is to be limted only to the process of the
GPS device generating its data and providing it, because
it still needs to be recorded. That data generated
therefromthe GPS device, the spec is saying that can be
recorded or it mght not be recorded.
BY MR SEBBA:

Q s the GPS device capturing and recording the

data -- excuse ne -- capturing and saving the data?

M5. NGUYEN. (Objection. Form

THE WTNESS: | nean, what -- what 20 is saying

here is that there's a separate recording of the data

there fromthe GPS device, and it's -- it's not
necessarily saying that the G>- -- it's not -- it's
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not -- there's nothing here precluding mybe the device
itself from-- fromrecording, but certainly...

Vell, it kind of is. | mean, ny -- what | nean
Is so the GPS device is -- is always active, but
recording is turned on or off. So, if you turn
recording off, you're turning recording off. It's not
saying that, oh, there's also recording in the GPS which
I s always on, but -- because the GPS device itself -- |
mean, you can -- and |'ve purchased GPS devi ces where,
you know, you plug theminto your conputer, and it can
just, you know, dunp out coordinates on a regular basis,
or you can, you know, read it at certain points. You
can configure it to do either one.

But -- and then | can -- | can record the data
that it's producing on nmy option, and | think this is
teaching sonmething simlar, which is the GPS device is
al ways active; that is, it always has -- is -- is
receiving the -- the information fromsatellites. And |
believe it needs at |least three satellites to get
accur at e dat a.

And then, you know, it will output the data or
have the data available. That's what it neans to be
active, that it can now be producing readi ngs of the GPS

coor di nat es.
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And then the specification is saying, well, when
the GPS -- while the GPS device is always active, the
recording can -- nmay not be active; that is, the
recording mght be off, the recording m ght be on, the

recording of the data therefrom

And so what that's saying is that -- to a person
of ordinary skill, that's saying, okay, there's a GPS
devi ce that can be active; it's -- it's constantly, you

know, getting this data fromthe satellites and
produci ng sets of coordinates that it can output, but
that, then, the recording of that data fromthe GPS

devi ce can be turned on and can be turned off.

And so they'd understand fromthat -- this
di sclosure that -- that limting the definition of
"record" to be sonething in the sense of -- of 1(c)(2)

in Exhibit 2003 to this deposition wouldn't nmake sense.

It -- it's incorrect tolimt it in such a manner
because there's a distinction between the -- the reading
of the -- the GPS device being always active, producing

data, and actually the recording of the data therefrom
BY MR SEBBA:
Q Ckay. Let's turn to Colum 26, line 7.
It reads -- this -- this sentence reads,

“Interface 1045 may further display option 1054 for
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di splaying a route that the user run if the run was
recorded using a GPS device"; correct?

A That's what it says.

Q kay. So, here, in this exanple, the GPS
device is performng the recording; right?

M5. NGUYEN. (Objection. Form

THE WTNESS: It says, "recorded using." So
in -- in the sense that, you know, the GPS is part of
the recording, it doesn't say that there's nothing el se
that can -- can be part of the recording process.

And if you look at 20 -- | nean, even if you're
arguing that that -- that's saying that GPS is
recording, the recording is -- there's this other
description here, which is saying that the GPS is al ways
active but recording is turned on and off.

So, even if the GPS is the device actually doing
the recording, it's still saying here that the recording
can be turned on and off.

BY MR SEBBA:
Q Are you an expert in GPS?

M5. NGUYEN. Objection. Form

THE WTNESS: |[|'ve not worked at a GPS conpany,
but | have -- | nean, | know sonething about it. |

don't know what | evel of expertise |I'd characterize it
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as. And | think, if it was with respect to a patent or
sonething, |I'd have to consider the spec to understand
what the level of ordinary skill is.

BY MR SEBBA:

Q Did you consult any materials regarding GPS in

preparing your declaration?

M5. NGUYEN. (Objection. Form

THE WTNESS: | didn't -- | didn't rely on
anything else -- a docunent about GPS, but | -- | have
know edge, ki nd of high-1level working know edge at
| east, of GPS as |'ve read about it and used and
pur chased separate GPS devices previously.
BY MR SEBBA:

Q Does it say anywhere in the spec that GPS
being active neans it's receiving data fromthree
satellites?

M5. NGUYEN. Objection. Form

THE WTNESS: Yeah. | don't recall that
exact -- | don't recall any details about -- about
GPS - -
BY MR SEBBA:

Q Ckay.
A -- tothat level in the spec, but I -- | don't
have it nmenorized. It's very |ong.
312.236.6936 )
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Q So back to the exanple in 20 -- in Colum 26.
Thi s describes a run being recorded using a

GPS device; correct?

A Sure. |t does say that.
Q And that neans that the GPS device is part of
the recording. | believe that -- or is that correct?

M5. NGUYEN. (Objection. Form

THE WTNESS: | think -- | think what | was
saying is that it certainly is being described as -- as
part of -- of the process -- as being used as part of

the process for recording --
BY MR SEBBA:

Q Ckay. But --

A -- but it isn't necessarily the only thing
that's used. It doesn't preclude other -- other things.

| nean, it could have easily said "was recorded using a

nmenory. "
Q But it doesn't; correct?
A It doesn't, but it doesn't preclude the fact
that -- that other conponents are part of the
recording -- that can be part of the recording.
Q Ckay. But it does indicate that the GPS
device is part -- is part of the process of recording?
M5. NGUYEN. Ckay. Form
312.236.6936
Fax 312.236,6968 LEXITAS

Exhibit 2002 - Page 138 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike
Dr. Henry H. Houh - 08/01/2023 Page 139

BY MR SEBBA:
Q Correct?

A | nean, it certainly -- you know, in the
context it certainly can generate data that's -- that's
recorded. In -- in -- you know, earlier in 20, it does
tal k about the GPS device, the -- or recording of data
t her ef rom

Q But here it tal ks about the GPS device being

part of the recording. And so if the GPS device is part
of the recording and the GPS device is what is
generating or collecting data, then that is part of the
recor di ng.

A | nmean, you're using the word "part of the
recording,” but it says, "recorded using a GPS device."
Q When | asked earlier if the GPS device was
conducting the recording, you responded the GPS is part

of the recording.

A Wll, it's part of the process of recording
the data, certainly, because one way it can be part of
the process is it -- it can generate the processes of
data that's being reported, for exanple.

But this is just saying -- it's sayi ng what
it's saying, if the run was recorded using a GPS devi ce.

And in the context of the spec, it's using the GPS
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device to generate data that is athletic activity --

data about the athletic activity is about a run, and

there are portions that -- that say, well, you could
turn the recording of that data off. Even -- even if
the data is still being generated by the GPS device, the

recordi ng can be turned on and off.

Q So, when the data is generated by the GPS
device and then saved, is that recorded using the GPS
devi ce?

M5. NGUYEN. (Objection. Form

THE WTNESS: | nean, it's -- it's -- of the
overal |l process, it's -- it may be part of that in the
sense that the GPS device nmay be producing the data that
Is to be recorded.
BY MR SEBBA:

Q And so you're saying that when a GPS device is
producing the data that is to be recorded, that is -- in
that scenario, is sonething being recorded using the GPS
devi ce?

M5. NGUYEN. (Objection. Form

THE WTNESS: What |'msaying is that an exanpl e
of -- of -- a person's looking at this. Yes, it says
recorded using a GPS devi ce.

An exanpl e given, which, you know, is the GPS
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devi ce being active and a recordi ng nade of the data
therefrom-- and recording the data therefrom And so
that's an exanple of the GPS device produci ng sone dat a.
And then, in this sense, the recording is actually on
because now it's recorded using a GPS devi ce.

So | think an exanple of that is -- is the GPS
devi ce being active, being on, and recording is turned
on.

BY MR SEBBA:

Q So your entire opinion that "record" in the
' 220 patent neans to save data is based on the portion
of the specification at the top of Columm 20, which says
that recording can be turned on and off?

M5. NGUYEN. (Objection. M scharacterizes
testi nony.

THE W TNESS:. Yeah. That's not what |'m saying.
l"msorry. | shouldn't have said "yeah." That's --
that is -- that is not what |'m saying.

My -- ny point here is that patent owner is
arguing, as | understand it, if | understand correctly,
that the nmeaning of the word "record" should be |[imted
to a very narrow definition, which in sone sense, as |
see now, this Exhibit 2003 to this depositionis -- is
kind of [imted to the sense of 1(c)(2), which is that a

Page 141
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t hermonet er recorded 90 degrees, indicating that that's
the reading, to indicate or read.

And ny point is that that's incorrect, and the
reason it's incorrect is because the specification gives
an exanple of the GPS device always being active, but
recordi ng can be turned on or off.

So ny point here is that this is why that's an
I ncorrect narrowi ng of the definition of "record" as
provi ded by the patent owner in their patent owner
prelimnary response.

It's incorrect because the specification nmakes
this distinction between when a device is active, that
I's, providing data, and the recording of the data
therefromby -- by having the recording be able to be
turned on or off.

The exanples | gave of -- of record athletic
activity by a use- -- perfornmed by a user are exanples
that -- that, fromthe specification, a person of
ordinary skill would understand they are within the

scope of that claimelenent.

And providing parallel disclosures inthe -- in
the prior art in both Johnson -- which the disclosures
that | cite for supporting that read -- mrror exactly

t he passages in the '220 patent with respect to what |
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di scuss in paragraph 55 and the citations from
par agr aphs 68, 69, 82, 86, and 88 of Johnson. | believe

t hose passages are identical to passages in the '220
patent and in Sutton when | provided to -- citations to
simlar exanples that are parallel or identical to the
exanpl es that a person of ordinary skill.

The reason |'ve been focusing on -- on
paragraph 20 -- or, sorry, Colum 20 or -- this is --
it's a different issue. The issue there is with respect
to patent owner's proposed construction of the word
“record” in which it appears to nme that the -- that the
patent owner wants to limt it to -- I'"mgoing to
par aphrase here, but 1'Il -- this mght not quite
exactly be right, but the generation or collection --
the mrror, generation, or collection or indication of
providing the data and only that.

And -- and that's inproper, and it's wong. And
the reasons it's wong isn't because this, you know,
"record" -- you know, this citation or whatever we were
just looking at in not -- in not Colum 20, it's because
in Colum 20 it's giving the exanple of the GPS device
al ways being active but recording is turned on an off.

So, in that exanple given in the spec, the GPS

device is, you mght say, generating data, collecting --
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collecting data that it's processing to generate the
dat a.

And -- and then, separately, the spec says that
that data fromthe GPS device -- the recording of that
data can be turned on or off. So that's why -- that's
why -- the point there is that that's why the narrow ng
of the definition or the -- the plain and ordinary

meaning of the term"record" by a person of ordinary

skill at the time of the invention in the context of the
specification is inproper because the specification -- a
person of ordinary skill looking at it -- and they'd

| ook at this passage, and they'd say, "Ch, it's nmaking a
di stinction between the GPS al ways bei ng active and
the -- and the recording being turned on or off."

And so | think that's -- that's an exanple of

why narromng it to only that as -- as proposed by the
patent owner is -- IS wong.
BY MR SEBBA:

Q Ckay. None of that answered the question.

The question is not what is your take on
pat ent owner's view.

The question is, what support is there for
your opinion that "record" cannot include enca- --

cannot include capturing data except for the one passage
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at the top of Colum 20 that you've cited a nunber of

times?

M5. NGUYEN. (bjection. Form

THE WTNESS: That's the support for why the --
the -- the neaning of "record" should not be limted to

only a sense of indicating capturing and produci ng data

wi t hout actually recording it when the recording is

turned off.
So the GPS device is active, yet it still has
GPS coordinates. It's conmputing them It can be still

outputting them and --
BY MR SEBBA:

Q So you're still -- this isn't --

A -- data therefrom-- therefrom --

Q This isn't the question.

A The data therefromthe GPS device can be --

the recording of that data can be turned on or off.
Q Ckay. That's still not answering the
guesti on.

Is there -- except for the passage that you' ve
cited at the top of Columm 20, can you point me to any
exanples in the specification that show that recording
cannot include capturing data as well as saving data?

M5. NGUYEN. (bjection. Form

Page 145
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THE WTNESS: M opi nions about whether it
should be limted only to that, which is what |
understand the patent owner is arguing, to only the
collection or --

BY MR SEBBA:

Q No. My question is not about whether it's
limted to only that. My question is about whether it
can include capturing and saving together.

M5. NGUYEN: Sane objection.

THE WTNESS: | nean, so the analysis that | did
with respect to the prior art was with respect to
exanpl es that woul d be understood by a person of
ordinary skill to be -- record athletic activity
performed by the user.

And because they're exactly parallel discussions
in the prior art as -- parallel or identical, that's why
the prior art discloses that claimelenent. That's the
analysis | did for one.

What you're asking about is a separate question
that -- that | didn't understand was the patent owner
argunent. And | haven't nmade that presentation in ny --
I n nmy declaration.

So if that conmes up as a new proposed

construction or patent owner argunent of what claim
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owner neaning would be, then | -- | think | probably
woul d take sone tinme to respond to that.

But that's not the analysis that | did in the
declaration. |It's not there with respect to exactly
what you're asking.

And wth respect to the patent owner's reply,
that's not what | -- what | understand the patent
owner's position to be. So that's a new question |
haven't considered as of right now.

M5. NGUYEN: Counsel, we've been going for an
hour. Can we take a break?

MR, SEBBA: Just a couple nore questions.

BY MR SEBBA:
Q Does the term"record” in the '220 patent
I ncl ude capturing data?

M5. NGUYEN. (Objection. Form

THE WTNESS: | nean, ny point here is that it
shouldn't be limted only to that -- that --

BY MR SEBBA:
Q That's fine, but that's not the question
Can -- does it include capturing data as well
as potentially other elenents?
M5. NGUYEN:. (Objection. Form
THE WTNESS: Again, if -- if that is proposed

312.236.6936
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as -- as sonme new claimconstruction by the patent
owner, then | would -- | would probably take sone tine

to consider that and perhaps respond in a suppl enental
decl arati on.
BY MR SEBBA:

Q So, as we sit here today, do you have an
opinion as to whether "record" in the '220 patent can --
I ncl udes capturing data as well as potentially other
el enment s?

M5. NGUYEN. (Objection. Form

THE WTNESS: Well, | didn't wite about that in
ny original declaration, so | don't have a witten
opi ni on.

And because it's slightly different fromny
poi nt about the -- whether it's limted only to that
type of step, as | understand it fromthe patent owner's
prelimnary response, | hadn't considered the separate
new proposed construction, if it's actually going to be
proposed at all, by -- by patent owner.

MR. SEBBA: (kay. W can take a break.

THE VI DEOGRAPHER: St and by.

We are now going off the record. The tine is
2:32 p.m

(2:32 p.m, off the record.)
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(2:43 p.m, on the record.)
THE VI DEOGRAPHER: W are now goi ng back on the
record. The tine is 2:43 p. m

BY MR SEBBA:

Q Wl conme back.
A Thank you.
Q So | believe you stated -- w thdrawn.

So let's ook at the top of Columm 41.

Starting on line 3, we've got "Figures 35A to
35C illustrate exanple route summary interfaces in which
a map may be displayed if the run was recorded using a
GPS or other |ocation determ nation system while non-GPS
recorded runs may not" -- "m ght not include a nmap";
correct?

M5. NGUYEN. njection. Form

THE WTNESS: Sure. | think you read that
correctly.
BY MR SEBBA:

Q kay. So, again, here, it -- the '220 patent
di scusses "recorded using a GPS'; correct?

A That's what it says here in 41. Those are the
words it uses.

Q kay. And then it al so says "non-GPS

recorded. "
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M5. NGUYEN. (bjection. Form
THE WTNESS: It does say that |ater.
BY MR SEBBA:
Q So do you see anything here that woul d prevent
recording fromincluding -- wthdrawn.

Do you see anything here that suggests
"recorded," as used in Colum 41, does not include
capturing data?

M5. NGUYEN. Objection. Form

THE WTNESS:. That's not -- that wasn't ny point
over this previous discussion.

My point is -- of what we're tal ki ng about, was
that patent owner's attenpt to, as | understand it,
limt the nmeaning of "record" in a way that would just
be the -- the generation or the production of data
from-- from say, a GPS device and limt it to only
that is inproper for the reasons |'ve already given.

| haven't considered ot her proposed
constructions or neanings of the plain and ordinary
meani ng because that's not how | understood the patent
owner's prelimnary response.

So | haven't had a chance to consider that yet.
And in doing so, would -- would -- 1'd still want to

| ook at the whol e context of the specification and
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the -- the nmeaning of -- of, you know, the various claim
terms in that context.

But based on what we've already di scussed and
what |'ve pointed to, it shouldn't only be limted to
the step of generating or nmaybe what you're saying,
collecting. |'mnot even sure what data you -- where --
what is doing the collecting and what you're asking
about .

But if it's laid out in a concise manner in a --
ina-- in patent owner's response, | may be asked to
respond to sone construction that you nmay propose.

BY MR SEBBA:
Q So you haven't considered that "record" coul d
i ncl ude capturing data?

M5. NGUYEN. njection. Form

THE WTNESS: So the analysis that | did with
respect to the initial dec- -- ny initial witten
declaration, which is all that is in the witten record
of the case now, as | understand it, fromne, is that
the way | -- | |looked at the phrase -- claimel enent
"record athletic activity perforned by a user" was |

reviewed it in the context of the specification.

And | -- | saw exanpl es of what a person of
ordinary skill would have understood to be within that
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clai mscope, and | found parallel, if not identical,
di sclosures in the prior art, in particular Johnson,
which -- which | used the exact sane |anguage that al so

appears in the '220 patent that | cited to in Johnson to
tal k about the storing of data. W |ooked at that
earlier.

And -- and because they're parallel disclosures
and because these are the exanples given in the
specification of exanple -- as a person of ordinary
skill would have understood it as "record athletic

activity performed by the user,” that's how!l -- that's
how | | ooked at what the prior art disclosed with
respect to that -- that phrase or that claimelenent.

And with respect to the patent owner prelimnary
response, which | did review and took sone tine to | ook
at, the phrases that we're tal king about with respect to
t he passages, for exanple, in 20, Columm 20, are why the
spec is say- -- why -- why the proposed construction or
proposed plain and ordinary neaning of "record" should
not be limted to only, in sone sense, what |'m seeing
in Exhibit 2003 to this deposition to the "Indicate,
Read" definition.

But it's how | generally understand the patent

owner's prelimnary response to read and be arguing
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ri ght now, because -- because | didn't see that -- that
the -- the patent owner was arguing that collection is

only part of recording stuff. That could al so include
storing. | haven't taken nuch -- | haven't had the
chance to consi der whether that would be -- what the
ram fications of that proposed construction would be to
the -- to the -- to the case.

And so should the patent owner propose that --
that plain and ordi nary neani ng or construction, then |
may be asked to respond about it in a supplenental
decl aration, but | haven't seen that proposed yet.

| haven't ex- -- | haven't -- you know, |'ve
told you the things |'ve considered and why and then
sone of the reasons |I think that the patent owner's
current proposed neaning of "record" -- that it should
be limted in a sense that, in the way that the patent
owner prelimnary response reads, as | understand it, is
wrong, and |'ve provided those reasons.

But now you' re aski ng about sonething different,

which | haven't seen proposed yet. So if | see a new

proposed neani ng of the -- nmeaning of -- of -- plain and
ordi nary neaning of "record,” | may be asked to respond
toit, and | will take nmy tine to do that. | believe

t he proper place mght be a supplenental declaration.
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BY MR, SEBBA:
Q kay. Let's, for the rest of the day, set
asi de your understanding of -- or what you think the

patent owner's argunent is. OCkay? W're asking you
about your understandi ng when you were devel opi ng your
decl aration or now. W want to know what you think
about the '220 patent.

So, when you conpared the '220 patent to the
prior art, your analysis of the prior art -- wthdrawn.

When you conpared the '220 patent to the prior
art when you were preparing your declaration, you did
not anal yze the prior art with the understandi ng that
recording athletic information could include neasuring
data; correct?

M5. NGUYEN. njection. Form

THE WTNESS: | nean, | discussed the
measurenent of -- of athletic information correspondi ng
to user's athletic activity, but the rea- -- part of the

reason why is that those were part of the disclosures in
Johnson that led up to that athletic data that's
measured and being transmtted and recei ved, and then
that data is the data that's stored in the athletic data
st orage 607.

And so | believe -- and | -- | verified sone of
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these. | believe that all of themfor Johnson -- the
citations in Johnson, as | discussed in paragraph 55,
are exactly the sane words as used in the '220 patent.

And -- and | did consider the context and
specification of the '220 patent, that, yes, there is
sone neasurenent of -- of athletic information.

That data is passed to various devi ces,
transmtted to devices, received by devices, and then
stored -- as described by the '220 patent and Johnson --
as athletic data that's stored in the athletic data
st orage 607.

And that mrrors -- the Johnson one is the one
that's identical to the disclosure of what a person of
ordinary skill would understand woul d be an exanpl e
of -- of "record athletic activity perfornmed by a user”
as claimed in -- as one of the elenents of Caim11.

And so -- so this is a description of this
overall -- you know, there's neasurenent, there's --
there's transmtted, there's receiving, and there's
storing, and there's causing to be stored, because part
of that athletic display configuration nodule -- or part

of device 601 causes that data to be stored.

Page 155
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di sclosed in the '220 patent, | nmean, down to the
identification | abels of -- of devices. And | believe
Figures 1 through 6 are identical, if -- pretty much

| dentical between Johnson and the '220 patent.
And so, because of that, that's the anal ysis,
which is, all right, here's the claimterm Record

athletic activity perfornmed by a user. That's the claim

term

In the context of a specification, what -- what
Is that -- what does that nean and what informs it?
Vell, here's an exanple. And | found an exanple in the

*220. And | o and behold, there's identical exanples in
t he Johnson. And there's very simlar, if not
I dentical, disclosures in Sutton as well.

And so, because those are exanples of what's --
what a person of ordinary skill would have understood
readi ng the spec to be what that claimcovers -- an
exanpl e of one of the things the claimcovers, the
analysis | did was finding simlar exanples that
mrrored or were identical to the disclosures in the
' 220 patent.

And so what | considered was the overall phrase,
the context of the specification, and the exanples that

a person of ordinary skill would have understood are --
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are wthin the scope of the claimelenents and findi ng
simlar or parallel or identical disclosures in the
prior art.
BY MR SEBBA:
Q kay. So you didn't really answer the
guestion there.
You've said that if you wanted to do an
anal ysis of whether "record" included capturing, you
woul d probably need to do a suppl enental declaration.
So this seens |ike an -- a sinple question.
When you were preparing your declaration, did
you consi der whether the prior art -- or wthdrawn.
When you were preparing your declaration and
reviewing the prior art, did you consider that the term
"record" could include neasuring?
M5. NGUYEN. (bjection. Form
THE WTNESS: So when | was instructed with
respect to the claimterns about -- | was instructed to

basically apply the plain and ordi nary neani ng of a

Page 157

person of ordinary skill at the tinme of the invention in
the context of the specification, and -- and that's what
| did.
And so one way a person of ordinary skill would
| ook at what's included in the claimscope is -- is --
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to understand what the claimelements nean is to | ook at
t he specification and what does it say about "record
athletic activity perforned by a user.”

And so there are a lot of places where it talks
about recording athletic activity. And in many of those
pl aces, it tal ks about recording athletic activity data
or athletic information or athletic data or athletic --
there's variations of this used throughout the spec.

We can go look for all those. And I reviewed
the totality of -- of those references and then -- to
under st and t hat.

And in that review there were actually sone good
exanpl es of -- of what would be understood by a PCSI TA
to be within the scope of that claimelenent, and so |
cited to sone of them-- or -- well, | cited to parallel
or identical disclosures in the prior art, some of which
are literally identical to the disclosures in the '220
patent, to support the understanding of what a POSI TA
woul d have understood were part of the claimscope of
“record athletic activity performed by a user."”

And so because | found -- so that's the
declaration. So at that point the -- you know, | was
| ooki ng at plain and ordinary neaning of the terns in

the context of the specification at -- by a POSI TA at
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the tinme of the invention.

So it wasn't until the patent owner prelimnary
response -- until | reviewed that, that | saw that
patent owner is now proposing a very -- a different -- a
very narrow readi ng of what "record" should nean to --
to a person of ordinary skill as to plain and ordinary
meani ng.

It's kind of an inplicit construction, | think,
but it's -- it's trying -- the patent owner is very nuch
trying to narrow the neaning of -- the plain and
ordi nary neaning of "record."

And | looked -- | had -- because that cane out a
while ago, | did have a chance to kind of consider that
construction or proposed plain and ordi nary neani ng.

And -- and there are -- there are -- there are reasons
why, in the spec as disclosed, | think that's incorrect.

And the fact that i1t tal ks about the GPS

being -- is always active, but recording can be turned
on and off is -- is part of my reasoning why that's
I ncorrect because it's -- because the neaning of the

word "record" here isn't to just generate the data at
the GPS device but is to actually record the data there
fromthe GPS device. And so that's why | think

narromng it to that is inproper.
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Now -- now you're suggesting that -- that there
m ght be another construction, and | haven't seen that
proposed yet in witing anywhere. |It's not sonething
that I -- | -- it's not a construction that |'ve had the
time to consider.

So in order to consider yet another different
proposed plain and ordinary neani ng of "record" or
construction of -- of the phrase at issue, that's
sonet hing that would take sone tine. So -- but -- but
because | didn't understand that that was even a
proposed neaning, it's -- it didn't factor into ny
anal ysi s.

And -- and |I'd have to see what the actual
proposed neani ng would be to really consider how that
affects ny analysis. It may not affect it at all,
but -- but | still think it's inproper for the kind of
narrow ng that | understand the patent owner to be
proposing for "record" in the prelimnary response.

And |"mnot sure that | said -- ny point is |
think that's incorrect partly for the reasons |I've given
here t oday.

BY MR SEBBA:

Q So you're saying that until today you didn't
understand that it was proposed -- w thdrawn.
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Until today you didn't consider whether
"record" could include neasuring in the context of the
' 220 patent; is that right?

M5. NGUYEN. Objection. Form

THE WTNESS: Well, | did discuss neasuring the
data, nmeasuring athletic information. | pointed to sone
citations, but | didn't understand that the focus of the
pat ent owner would be on -- nore on the neasuring as
recordi ng as opposed to the recordi ng as recording.

And so -- so | had sone discussion in ny
decl aration about neasurenent of athletic information,
citing to, in this particular case, Johnson, but | was
descri bing an overall series of steps that Johnson
di scl oses that includes taking that information,
trans- -- you know, transmtting the neasured data to a
device which then transmts it to another device which
then receives the data which then stores the athletic
data in the athletic data storage.

And -- and so if now the focus really on
recording is nmeasuring and not recording, | haven't seen
t hat proposed anywhere yet other than in the prelimnary
response where it appears that recording isn't actually
recording but it's really just indicating or reading or

| magi ngs on the other side of the lens. And that's --
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that's recording and should be imted to that

under st andi ng.

the prelimnary response, | did take the time to -- to
review portions of the '220. And this -- and sone of
t he passages | found, | think, are reasons why | think
that [imting of the plain and ordinary neaning is
| mpr oper.
BY MR SEBBA:

Q Ckay. So let's step back to when you were
preparing your declaration.

When you were preparing your declaration, you
had not seen any of patent owner's argunents.

A They hadn't -- they hadn't been avail able yet.
Q Exactly.

And you conducted your anal ysis based on your
under standing of -- of the plain and ordi nary neani ng of
"record" in the context of the '220 patent.

A Yeah. And | did that partially by |ooking for
exanpl es given in the '220 patent of what | under- --
what a person of ordinary skill would have understood
“record athletic activity perfornmed by a user"” woul d
I ncl ude.

And -- and there's -- there's nunerous

And -- and because that's what | understood from
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exanples, and -- and | did |look for sone of those
exanples in the prior art. And sone -- sone of the

di sclosures in the prior art were identical to those --
t hose exanpl es of having sone data neasured,
transmtting it to various places, receiving it, and
then -- and causing it to be stored and -- in both
Johnson and Sutton.

Q Great. So you considered the exanples, but
you di d not consider whether "record" could include
measuring or capturing; correct?

M5. NGUYEN. (bjection. Form

THE WTNESS: The point there is that, you know,
| didn't understand that there was a dispute about
"“record"” is not record but "record" is neasure or

"record" 1s not record but "record" is collect.

So now that that -- that that has been
proposed -- | didn't think the word -- there was --
well, I was instructed just to apply plain and ordi nary
meani ng, and -- and | did.

And | did so in the way that |'ve descri bed many
tinmes here today. | |ooked at -- you know, | ooked at
the specification. That's the context in which the
pl ain and ordi nary neani ng woul d be understood by a

person of ordinary skill at the tine of the invention.
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| found exanples of -- of what a person of
ordinary skill would have understood to be "record

athletic activity perforned by a user.”

And, you know, if the prior art discloses those
sanme exanples, | don't need to consider whether "record"
Is -- is neasuring, "record" is collecting, or "record"
Is recording, or "record" is only neasuring, "record" is
only collecting, because the exanples that a person of
ordinary skill would have understood to be within the
cl ai m scope of "record athletic activity perforned by a

user," are recogni zed by a person of ordinary skill in
the art through some of these exanples given.

And | found simlar or identical -- parallel or
I dentical disclosures in the prior art. That's the kind
of -- part of this analysis that | did. | had no -- |
didn't have an idea that the patent owner would cone
say -- would cone back and say, "Well, 'record isn't
record. |It's really only neasure.™

And -- now, | may be a little flip about that

description, but that's what | understand, is that

"record" -- the patent owner position nowis "record"
should be limted to kind of the -- the -- I'mnot sure
what's -- again, | don't have the patent owner

prelimnary response in front of nme, but ny
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understanding of it and ny reading of it is that
“record" is really just the data-generation step or
collection or -- | mean, |I'mnot sure what words to use.
But -- but not that it includes it, that is
limted toit. So that -- that's -- and, obviously, I
didn't have that at the tine of ny declaration, so |
didn't -- | wouldn't have considered it at the tine |
wrote the declaration.
BY MR SEBBA:

Q So, just to be clear, you did not consider
whet her "record" could include neasuring at the tinme you
wrote the declaration?

M5. NGUYEN. (bjection. Form

THE WTNESS: That's not exactly what |'m
saying. Wat -- | told you ny analysis isn't really --
it was with respect to what the patent -- what the
POSI TA reading the -- the declaration -- sorry, the
patent -- review ng the specification would have
understood "record athletic activity perforned by a
user" to nean.

And | did -- | -- 1 did that analysis with

respect to exanples that | found in the specification as

Page 165

to what -- just that. And a discussion about

athletic -- you know, recording athletic activity data,
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recording athletic information, it -- the references
about recording with respect to the athletic -- athletic
activity also, you know, tal ked about the data --
athletic activity data and the information.

And that's consistent with, you know, if you're
doing a run and you're getting GPS data, well, that data
in that case would -- would be considered athletic
activity data because it's about your run.

So it's the whole of the '220 patent | | ooked
at, and they're exanples that a person of ordinary skil
woul d understand would fall in the scope of "record
athletic activity perforned by a user.”

And then | found parallel identical disclosures
in, you know, Johnson and Sutton. And that's what |
wote up. And so --

BY MR, SEBBA:

Q Did --

A -- it -- you know, wth respect to what you're
asking about, it -- it wasn't exactly an anal ysis, but
it's not that | didn't consider what the specification
wr ot e.

|"mnot sure that the specification talks
about "collect.” | don't recall. |It's very long, so it
may wel | .
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If you want to point ne to sone -- sonmewhere
in the spec that tal ks about collecting data, |I'Il be

happy to take a | ook, but if you' re now asking ne about
a new construction that you're proposing, | think the
appropriate place to understand is the patent owner
response, at which point, you know, I'll have sone tine
to consider the ramfications of and whether that's
correct or not.
Q And the reason the appropriate place would be

t he patent owner's response is because you didn't
consider it when you were preparing your decl aration.

M5. NGUYEN:. (bjection. Form

THE WTNESS: Well, I -- 1 don't know what -- |
mean, can you point nme sonmewhere where the word

"“collect" 1s used in the specification?

BY MR SEBBA:

Q " m asking --

A | nmean, if the word "collect" was used in the
specification, | may have -- with respect to athletic
data, | may have consi dered that.

But | don't remenber everything | | ooked at.

| don't renenber the specification word-for-word. But |

don't -- | don't renenber | ooking specifically or seeing

the word "collect"” because |I'mnot sure -- | nean, the
312.236.6936 )
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analysis | did with -- was respect to -- was with
respect to "record athletic activity perfornmed by a
user” and -- and what would be in that claimscope.

And exanples given in the spec that a person
woul d understand would fall under that, that's kind of
what | | ooked for. And then there were very simlar or
i dentical disclosures in the prior art.

Q Did you review the clains of the patent other
than those that you anal yzed here?
M5. NGUYEN. Objection. Form
THE WTNESS: | looked -- | read all of the
cl ai ns.
BY MR SEBBA:
Q Did you consider how the word "record" or
"recording athletic activity" was used in other clains?
M5. NGUYEN. (Objection. Form
THE WTNESS: | nean, | -- | |ooked at them
Are you referring to a specific claimyou would like to
point me to that's not chal |l enged?
BY MR SEBBA:
Q Sure. Let's look at Claiml1.

Caiml of the '220 patent reads "A nethod

conprising,” and then there's a first limtation after

that; correct?
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A Yes.
Q Ckay. And that first limtation reads

"receiving, froman athletic activity nonitoring system
athletic activity data recorded during athletic activity
performed by a first user, the athletic activity data
I ncl uding route information."
Did you consider this claimternf
A Yeah. | nean, | probably |ooked at this claim

many tinmes actually, because | was trying to

understand -- this is part of the overall specification,
sol -- 1 did ook at this.
Q And here -- how do you -- does "recorded"

i ncl ude capturing or collecting data here?

M5. NGUYEN. (bjection. Form

THE WTNESS: Well, | nean, the wording in
Claiml is slightly different because this is -- is
tal ki ng about data which has al ready been recorded;
whereas, Caiml1ll is -- is talking about "record
athletic activity perforned by the user,"” which is kind
of nore of a "now' sense.

So, I nean, | looked at Caiml1l. | know
| ooked at it numerous times. And | did -- | did | ook at
and consider what this said, but Caim1ll, the wording

IS -- Is not the sane.
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BY MR SEBBA:
Q So because the wording in daimll is

different than the wording in aim1, you did not

determ ne what "recorded" neans in Claim1; is that

right?

M5. NGUYEN. (Objection. Form

THE WTNESS: | wasn't analyzing Caiml, so
there wasn't -- I'mnot |ooking for -- | nmean, Caim1ll
Is chall- -- is one of the challenged cl ains, and

Claiml is not.

So | looked at Claim1, but in order -- it's
really the plain and ordinary neaning of Caim 11 that
Is -- is what is inportant here because that's the --
that's the claimthat's being challenged as to its

patentability.

| mean, | considered Claim1l, but -- but the
| anguage is different in -- the |anguage that |
performed nmy analysis with respect tois -- wth respect

to the I anguage in Caim1l.
BY MR SEBBA:

Q So you did not forman opinion as to the
meani ng of "recorded” in Claim1l when preparing your
declaration; is that correct?

M5. NGUYEN. (bjection. Form
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THE WTNESS: | nean, when |I'm doing ny
analysis, | look at other clainms. The clains actually

can informthings that may or may not be part of the
cl ai m scope, for exanple.

Li ke, you know, if -- if there was a dependent
claimthat later said "where recording includes" blah,
then | would say, "Well, the -- the independent claim
recording is broader than" blah because the dependent
claimsays -- | nean, that's part of the reason | | ook
for -- look at all the rest of the clains, even the ones
that are not asserted -- or challenged, rather.

And so, | nean, | | ooked at the |anguage of
Claiml1l. | looked -- |I did look at all of the clains.
| looked at all of the dependent clains of Caiml1ll,

I ncl udi ng the ones not challenged. That's part of the
way | do ny anal ysis.

And -- and it's -- it's -- the exact |anguage of
Claim1ll is what's inportant in terns of the chall enged
clains, and | consider the whole specification because
the context of the specification is what's inportant as
to -- as -- as what inforns the person of ordinary skil

at the time of the invention what the plain and ordinary

meaning of -- of claimterns is.

BY MR SEBBA:
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Q Ckay. You still haven't answered the
guesti on.

When you were preparing your declaration, did
you forman opinion as to what the plain and ordi nary
meani ng of "recorded" as used in Claim1l in the
' 220 patent was?

M5. NGUYEN. (Objection. Form

THE WTNESS: | nmean, the -- the -- | consider
all of the language of the specification and -- and the
clainms. That's -- it's part of what | consider to help

me informthe meani ng of the challenged cl ai mel enents.
And the daiml1ll -- | nmean, it's already in a
different sense that Claim1l is tal king about data --
athletic activity data that has been recorded, and
Claimll is talking about "record athletic activity
performed by the user.” And -- and that's sonething
that the apparatus is caused to do by executing the
i nstructions in a conputer-readabl e nenory.
And so -- so the -- the claimterm anal ysis that
| dois with respect to the challenged cl ains, but other
clainms may informthe neaning. Caim1 is not

chal | enged, and | wasn't asked to analyze the references

with respect to Cdaiml, | don't think. | nean, | don't
know why |'d do that. | don't think |I've done that
312.236.6936 )
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before to -- unless -- unless sone clains are dropped
and then | had al ready done that, you know.
BY MR SEBBA:

Q So still haven't answered ny question.

Did you forman opinion as to the neani ng of
“recorded”" in CQaiml of the '220 patent when you were
preparing your declaration?

M5. NGUYEN. (Objection. Form

THE WTNESS: So, with respect to the chall enged
clains, Claim1l is not being challenged. It's different
| anguage.

| formed -- | did consider in ny analysis the
| anguage of Claim 11l in the context of the whole
specification, which includes the | anguage of daiml
and -- as well as the rest of the specification and all

of the other dependent clains, because sonetines they

inform-- informnme, sonetines explicitly, what is and
Is not include -- included in certain claimterns.
Because, you know, |'m sure you may have seen

patents that now have dependent clains that say wherein
sonet hing previously cited in independent claimincludes
A, B, and C, and -- and under the principles of claim
differentiation that | understand, Caim1l, whatever

sonething that's cited is broader than A B, and C.

Page 173
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So it nmust have the possibility to include other
things, and | do |l ook for that when I'mreview ng a
patent and its clains.
BY MR SEBBA:

Q kay. So you | ooked for claim
differentiation. You read Caiml.
Did you consider that "recorded" in Caim1l

may have the sane neaning as "record” in Claim1l11?

M5. NGUYEN. Objection. Form

THE WTNESS: Well, | nean, I'mnot a | awer.
don't renenber the exact law on this, but | considered
all the language -- | considered the spec as a whole. |

| ooked at the figures. | reviewed all the clains in

N NN NN R R R R R
A W N P O © O N O O »

doi ng ny anal ysi s.
BY MR SEBBA:
Q That wasn't the question.
The question was, did you consider if
"recorded" -- excuse ne.
Did you consider if "recorded" in Caiml my
have the sane neaning as "record” in Caim11?
A Yeah. So |I'mnot a lawer. There may be
sonme -- | don't know if there are |egal precedents
about, you know, you use a phrase in claim-- one

| ndependent claimin the sane patent, it nust have the
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meaning -- sane neaning in a different -- | don't know
the lawon that. | -- | may have been inforned at one

point with respect to anot her case.

But, | nmean, what | did -- I'Il tell you what
| did, was | | ooked at the challenged clains. I
consi dered what a person of ordinary skill would have

understood was instructed do it this way, that to
interpret all the |anguage as plain and ordinary
meani ng.
| reviewed the spec. | considered what a
person of ordinary skill would have -- would have
consi dered, you know, fell within the scope of the plain
and ordi nary meani ng as exanples in the spec.
That's part of the analysis that | did.
Q kay. |'mnot asking about the law, and |I'm
not asking you to tell nme -- to describe what you did.
|"masking if you did a specific thing.
Did you specifically consider if "recorded" in
Caim1l nmay have the sanme neaning as "record" in
Claim11?
A Again, I'mnot a lawer. | don't know what

the lawis with respect to --

Q No. That's not -- that's not the question

A | don't know what the lawis with respect to
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the use of -- of certain words or even word roots or
different forns of a word.

But | know that Claiml and Caimll are
different. |f they weren't different, they woul dn't
have been able to be issued because that woul d be --
you're not allowed to get duplicate clains is ny
under st andi ng.

So Jdaimlis different than aim1l1l. M
analysis with -- with respect to the claimlanguage was
really focused on the -- the challenged clains. Caiml
not being challenged, Caim1l1l being chall enged.

The |l anguage is different in Claim-- Caiml.
| considered -- | was asked to consider the plain and
ordinary neaning of the claimterns that applied to
Caiml1ll. | did look at Caiml as part of ny review of
the ' 220 patent, informng the overall context, and |
didn't provide an analysis with respect to the |anguage

used in Claiml in ny declaration.

Q So yes or no. This is a straightforward,
sinple question. I'm-- I'"mnot concerned whether or
not you know the law. |'m not concerned whether or not

you read the whol e patent.
Did you consider -- just -- just this one

narrow, narrow, narrow point. D d you consider, when
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you were preparing your declaration, whether "recorded"
in Caim1l wuld have the sane neaning as "record" in
Claim211?

M5. NGUYEN. Objection. Form

THE WTNESS: | don't think anything in ny
decl aration tal ks about the -- the |anguage of Caim1l
with respect to "recorded" and not "record," so
there's -- | wouldn't -- | didn't have anything, witten
opi ni ons, about -- about "recorded" as used in Caiml.

VWhat | have written opinions about and the main
analysis that | did was with respect to the claimterns
in Caim1ll, whichis -- | understood is a chall enged
claim wth respect to "record athletic activity
performed by the user.”
BY MR SEBBA:

Q So you did not specifically consider the

meani ng of the term"recorded” in Caiml1l.

M5. NGUYEN. (bjection. Form

THE WTNESS: To the extent the | anguage
different -- is different in daim1l versus Caim11, |
didn't -- | don't have witten opinions. And really ny
anal ysis wasn't focused on the words that were different
fromdaim1l.

My -- ny analysis was with respect to the
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| anguage that actually was in Claiml1l in the context of
t he whol e specification, having reviewed all of the --
all the clains, including daima1.

BY MR SEBBA:

Q Are you saying that you didn't determ ne the
meani ng of "recorded" in Claim1l because "recorded" is a
different word than "record" in Caim11?

M5. NGUYEN. (Objection. Form

THE WTNESS: |'msaying that in an analysis |
did for daiml1l, whichis "record athletic activity
perfornmed by the user,” | was focused on the plain and
ordi nary neani ng of that phrase in the overall context

of the specification, having considered the | anguage

that was also in Caiml and -- and the specification as
a whol e.
BY MR, SEBBA:

Q So you still haven't answered the initia
guesti on.

Did you consi der whether "recorded” in Caiml
has the sanme neaning as "record” in Caim11?
M5. NGUYEN:. Sane objection.
THE WTNESS: | don't believe |I have, to the
extent the words -- the claimterns are different, |

have any witten opinions in ny initial declaration with
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respect to claimlanguage that | analyzed for clains
t hat were not chal |l enged.

To the extent the language is different, | -- |
don't think |'ve -- yeah. | nean, ny declaration is
W th respect to supporting the petition and the
chal |l enged clains of the petition, which are Caim1ll
and sone of the dependent clainms therefrom but not
Claim 1.

In the Caim1l -- there's sone different
| anguage in Aaim1, but my analysis with respect to the
actual |anguage of Caim1ll, not the | anguage different
than what's actually in Caim1ll
BY MR SEBBA:

Q | understand you don't have any witten
opi nion on the neaning of "recorded" in Claiml. That's
still not the question.
It's a yes-or-no question. W're going to sit
here until you answer it.
Did you consi der whether "recorded” in Caiml

has the sanme neaning as "record” in Caim11?

M5. NGUYEN:. Sane objection.

THE WTNESS: | considered Cdaim1l in ny overal
anal ysis of the '220 patent. The |anguage of the claim

iIs -- Is different.
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| didn't consider claimlanguage different from
Claim 11 because Claim-- to the extent it's different,
the analysis that | did with respect to the actual claim
| anguage in the challenged claim considering in the
context of the whole specification and also in review ng
t he ot her clains.

MR. SEBBA: Can you read back the question,

pl ease.
(Record read back.)

M5. NGUYEN:. Sane obj ection.

THE WTNESS: The analysis that | did wth
respect to the | anguage of Claim1l -- the | anguage of
Claim1l, being a different verb tense is -- you know, is
a different neaning that -- than that's -- what's used

in Claim1ll, and what | analyzed was the actual | anguage
in Caim21l, which has a different verb tense than in
Claima1l.

And so the analysis that | did was with respect
to the actual language in Caim1l1ll and not the -- not
the different claimtense for the word "record" and --
and other words that are slightly different as well in
Claim 1.

The analysis | did was with respect to Caim 11,

and the verb tense -- or the -- yeah, the tense is
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certainly different between Claiml and Claim1ll. The
| anguage | analyzed with -- was wth respect to
Claim1l.
BY MR SEBBA:
Q So the reason you did not anal yze the neani ng

of the word "recorded" in Caiml is because it has a
different verb tense than "record" in Caim1l; is that
right?

M5. NGUYEN: (Objection. Form

THE WTNESS: |I'mnot sure that's exactly --
don't know what you're trying to ask ne, but |I'mjust
stating right now that the verb tense is different,
and -- and the challenged clains are -- include "record
athletic activity perfornmed by a user."”

That's the analysis that | did with -- with
respect to that termin the context of the
speci fication, including what other clains say. And
that's the analysis | did.

Did | do a full analysis of nonchal | enged
claime? No. | -- | wouldn't have done a full analysis
of -- of clains that were not challenged. The | anguage
| used to do the analysis was wth respect to daim1ll
and the dependent cl ains, considering the whole

specification and considering the | anguage in other
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cl ai ns.
BY MR SEBBA:

Q Now, when you say "full analysis,” do you nean
that you did not determ ne the plain and ordinary
meani ng of the claimterns in nonchall enged cl ai ns?

M5. NGUYEN. (Objection. Form

THE WTNESS: It neans that | didn't go through
every step in other clains, to the extent they're
actually different than -- than the clains | did
anal yze, and provide kind of an analysis of all the
cl ai m |l anguage as a whole with respect to how those
claimterns m ght be understood by a person of ordinary
skill.

That's the analysis | did with respect to the

chall enged clains. | do consider the |anguage of the
other clainms in -- in ny analysis, though.
BY MR SEBBA:

Q So you consi dered the | anguage of Claim1, but

you did not determ ne the plain and ordi nary neani ng of
the claimterns in Caiml; is that accurate?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, maybe if you | ook at al
the el enents, you know, of Claiml1. | didn't --
didn't -- I"'mlooking at the elenents, the entire
312.236.6936 )
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phrases there, the, you know, 11A, B, C, D, that kind of

t hi ng.

That's the analysis that | did with respect to
those elements, and it's -- it's looking at the plain
and ordi nary neani ng of those -- those elenents -- of

the el ements using the plain and ordinary neaning of the
words in those el enents as woul d be understood by a
person of ordinary skill at the tinme of the invention.
And so that's the analysis that | did for those overal

el enent s.

Now, to the extent the | anguage in sone other
clains mght be the sane, that may apply as well. |
mean, sonetines |'ve seen elenents the claim--
dependent clains that are literally the sane, just based
on a different independent claim And while there m ght
be sone differences introduced, oftentines the analysis
Is often the sane in those situations.

So I"'mnot going to say none of my analysis
applies, but the words that | actually analyzed were the
words used in Claim1ll, and that's what |'ve applied
plain and ordi nary neaning to.

BY MR SEBBA:
Q But you did not review the word -- the terns

in daiml and, in the context of daim1l, form an
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opinion as to their plain and ordi nary neani ng.
M5. NGUYEN: (Objection.
BY MR, SEBBA:

Q You only did that for chall enged cl ai ns.
A | did reviewCaiml, as -- as | -- as you --
as | said earlier. | didreviewdaim1, and |

consi dered the plain and ordinary nmeaning in the context
of the overall specification and including the clains,
which -- which | do because there are many situations
wher e dependent clains that may not be chall enged often
informthe -- the claimscope such as the exanple of --
of , you know, wherein the recording step includes the
measur enment and, you know, generation of data. That
claimis not here.

So -- so, you know, that -- that would have
i nformed nme of recording, you know, if it were -- if it

were a nethod. This is an apparatus. So | see that,

for exanple -- | think a step is a step of a nethod.
But -- but, you know, that's the kind of thing
that would informme of -- of claimscope.

| don't recall seeing that here with respect to
“record athletic activity performed by a user." And --
and what | did was | analyzed that phrase. That phrase

is different than Claim1, but it uses sone -- there's a
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| ot of shared words between Claim 11 and Claim1. But |
haven't consi dered mapping or -- you know, or doing a
chall enge to Claim1 because aim1l is not chall enged.
Q kay. |I'mnot asking if you considered

challenging Caiml

|"masking if you determined -- if you forned
an opinion as to the nmeaning of the word "recorded" in
Claima1l.

M5. NGUYEN: Sane objection.

THE WTNESS: The word "recorded" is not in the
chal l enged clainms. The word in the challenged claim
Is -- the phrase is "record athletic activity perforned
by the user.™

So the focus is on a different tense of the word
in Claim1l as opposed to sone other tense used in
di fferent unchall enged clainms, which I did reviewin --
in trying to determne the scope of the -- of the
chal | enged cl ai m el enents that woul d have been
understood by a person of ordinary skill in the art to
I ncl ude.

BY MR SEBBA:
Q It's a yes-or-no question
| understand why you sonetines read dependent

clainms. | understand why you sonetines read
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unchal  enged clains. |'mnot asking you on a high
| evel. 1'mnot asking you to give ne a general

description of how you formed your opinion.

"' masking the very specific question -- yes
or no -- did you forman opinion as to the neani ng of
"recorded" in Caim1l when you were preparing your
decl arati on?

M5. NGUYEN. nbjection. Form

THE WTNESS: | certainly considered how --
how - -
BY MR SEBBA:
Q No, no --
A -- words were used in Jdaim1l --
Q -- not consi dered.

Did you forman opinion as to the neani ng of
"recorded"” in Caim1?

M5. NGUYEN: Sane objection.

THE WTNESS: As | was instructed, all of the
cl ai m | anguage woul d have -- | was asked to use the
plain and ordinary neaning. So | don't -- that's what |
woul d have done, and | don't think there's any --
anything that | recall in daim1l that sonehow contorts
t he neaning of "recorded" to not be recorded but to only

be nmeasured or -- or collected and exclude part as

312.236.6936

Fax 312.236,6968 LEXITAS

Exhibit 2002 - Page 186 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike

Dr. Henry H. Houh - 08/01/2023 Page 187

absol ute recorded dat a.
SO -- but | don't have any witten opinions

about claimconstruction with respect to -- in ny
decl arati on because, you know, | applied plain and
ordinary neaning to them And | -- |I'mnot sure why
there's a dispute about the neaning of the word "record"
to narrow it so nuch, other than this position being
taken by patent owner in the prelimnary response, as |
understand it.
BY MR SEBBA:

Q Ckay. So it's your viewthat nothing in
Claim 1l affects your position on what the neani ng of

"recorded" woul d nean.

M5. NGUYEN. (bjection. Form

THE WTNESS: So I'm-- |I'mnot sure you're --
well, I'"ll just say the answer, which is | was asked to
consi der the plain and ordinary neaning of the -- of the

claimterns for preparation of ny declaration.

| did review the patent -- the patent -- other
clains and -- and the whole patent as a whol e, but
not hi ng stuck out to ne as to what would really contort

the plain and ordinary neaning of words used in Claiml

or Caim1l1ll to sonehow narrow the word -- the neaning of

certain words very nmuch away fromwhat | -- ny opinion
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about what the plain and ordi nary nmeani ng woul d i ncl ude,
t hat sonmehow it excl udes enbodi nents or the invention
itself and that -- that sonehow are very narrowed.
| didn't see that in reviewing the spec, and --
and | pointed out portions of the specifications that I
directly kind of -- are reasons why that -- that very
much narrowed claiminterpretation set forth by patent
owner of "record" are incorrect.
MR. SEBBA: Al right. Let's go on a break.
THE VI DEOGRAPHER: We are going off the record.
The tinme is 3:41 p.m
(3:41 p.m, off the record.)
(3:53 p.m, on the record.)
THE VI DEOGRAPHER: We are now goi ng back on the
record. The tine is 3:53 p. m
BY MR, SEBBA:
Q Wel cone back, Dr. Houh.

A Thank you.

Q Let's turn to the bottom of Colum 46 --
excuse ne, mddle -- top third of Colum 46, starting at
| i ne 20.

Ckay. This -- this is the paragraph
di scussi ng Figures 55A and 55B. Do you see that?
A Yes.

Page 188
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Q kay. G eat.
So | guess -- why don't you take a second and
just read the whol e paragraph fromline 20 to line 30
and tell nme when you're done.

Have you conpl eted that?

A I"mstill I ooking.

Q kay.

A Ckay.

Q Ckay. So 55A and 55B are tal king about

sharing information to a social networking site;
correct?

M5. NGUYEN:. (Objection. Form

THE WTNESS: | nean, they do talk -- it does
tal k about that they're interfaces for sharing workout
and run information and that -- that the sites are for
social networking sites or other information outlet.

BY MR SEBBA:

Q Ckay.

A And when | say "sites," | nmean sites with an
S, not a C

Q Thank you for clarifying.

And in here, the sentence starting at the end
of line 23 reads, "The login informati on nay be stored

and used in association with a fitness nonitoring
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service provider to synchronize and publish data
automatically to the information outlet"; correct?

A. Yes. | see that.

Q Ckay. It continues, "Once the user is |ogged
in, the system may autonmatically share new run

i nformati on through the information outlet"; correct?

A That's what it says.
Q Ckay.
A Al t hough we'll note, on Figure 55A, there's a

check box for "Automatically check in for every run."
Q Per f ect .

So that check box for "Automatically check in
after every run,"” that seens to be discu- -- actually,
you know what? |I'msorry. We'll -- we'll -- I'm
ski ppi ng ahead. Let's just go through the final
sentence of the paragraph al so.

“I'n sonme arrangenents, the information m ght
only be shared in response to receiving a user conmand
or confirmation"; correct?

A. Yes.

Q Ckay. So is it fair to say that the -- this
paragraph is discussing two different ways in which
i nformati on may be shared, one autonmati c and one that

requires a user conmand or confirmation?
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M5. NGUYEN. (bjection. Form

THE WTNESS: | nean, | think this paragraph is
tal king about automatically sharing, but | think it's in
the sense where the user may -- nmay opt into the
automatic sharing to automatically check in for every
run, for exanple, and that there -- there is another
arrangenment where information may only be shared in
response to receiving a user command or confirmation.

BY MR SEBBA:

Q kay. So it's -- it is describing that the
automatic sharing, while -- while -- which requires an
opting in -- or requires opting in, is different than
the -- when the information is shared in response to the

user command or confirmation.
M5. NGUYEN. njection. Form
THE WTNESS: | nean, |I'mnot sure they're

disjoint in the sense that maybe there's a confirmafter

you connect with -- you know, there could be a confirm
just to nmake sure you -- you neant to check it or --
but -- but, | nean, here, it -- it's just saying sinply
there's an automatic sharing and a -- a sharing in

response to receiving a user command or confirmation.
| don't think that's [imting to only those

situations described here, though, but it certainly
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di scl oses the automatic sharing and the check box, and
It describes receiving a user command or confirmation.
It doesn't describe -- it doesn't describe further
details other than just saying what -- what it says, at
| east in this paragraph.

BY MR SEBBA:

Q So the -- the automatic sharing seens to be
sonmething different than the sharing in response to
recei ving a user response or confirmation; is that fair?

M5. NGUYEN. (Objection. Form
THE WTNESS: | nean, it really mght not be so

disjoint in the sense that, you know, the user command

may be -- there's an information -- there's an
automatically share. In that sentence, it doesn't
actually talk about any opt in. It just says it may

automatically share.

Now, | nean, if you |look at Figure 55A, there's
an automatically check in, and that -- that -- you m ght
call that a user command of sorts. So, again, they're
not necessarily a disjoint.

BY MR SEBBA:
Q What | anguage is there -- what do you see in
Col um 46 that suggests they're not disjoint?

A VWl l, information m ght be shared in response
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to a user conmmand. The user conmand m ght be
automatically share for every run.

It just says "user command,"” at least in this
section. | nean, we can |look to see elsewhere if
there's further clarification, but it says what it says.
|"'mnot arguing that. But it doesn't say -- which is
not automatically sharing at the end of user conmand or
confirmation, you know, for exanple. Then it would be
nore clear.

Q And what -- in that |ast sentence, it does
say, "lIn sone arrangenents, the information mght only
be shared in response to receiving a user conmmand or
confirmation."

What does that "only" suggest to you?

M5. NGUYEN. njection. Form
THE WTNESS: So it mght only be shared if

you' ve got a command to share or automatically share for

every run. That m ght be a user -- considered a user
command. | nean -- you know, if | checked al ways do
sonmething, | -- that could be a formof commuand.

BY MR SEBBA:
Q Ckay. Let's turn to Exhibit 1004, which
think I took fromyou, so et ne give you clean copies.

And then let's also | ook at your declaration,
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and your declaration on page 30 -- declaration, which is
Exhibit 1003, let's do page -- you have two sets of page

nunbers on the declaration, so page 35 on the bottom

right.
A kay.
Q kay. This is discussing inter- -- interface

4300 in Figure 43 of Johnson; right?
A The begi nning of paragraph 70 says that |'m
tal ki ng about Figure 43 in Johnson.
Q Yeah. Ckay.
And then on -- in that paragraph on the

foll ow ng page, there's a copy of Figure 43, correct?

A Yes.
Q Ckay. And then, if we look at the bottom | eft
of that -- of Figure 43 at 4325, there's a button that

says, "Blog Pronotion"; correct?

A Yes.

Q Ckay. Now let's | ook at paragraph 72 of your
decl arati on.

A Ckay.

Q Wiich reads -- it starts by noting that
Johnson depicts interface 2900 in Figure 29 and then
shows Figure 29; correct?

A Yes, that's right.

312.236.6936 \
Fax 312 2366965 LEXITAS
‘ 1
Exhibit 2002 - Page 194 of 256



© 00 N oo g b~ w N

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N B O

Lululemon vs Nike

Dr. Henry H. Houh - 08/01/2023 Page 195

Q Ckay. And what does Figure 29 depict?

A So, in Johnson, there's a high-level, quick
description of Figure 29 saying it illustrates an
exanple of a user interface that may be included as part
of an individual athlete's Wb page, and that refers to
par agr aph 40.

And -- and the -- the 2900 figure -- in
Figure 29 points to a wndow that's titled "A Runner's
Bl og. "

Q Ckay. So Figure 29 is a -- shows a runner's

bl og of some sort; correct?

M5. NGUYEN:. (bjection. Form

THE WTNESS: |It's an exanple of a user
interface that may -- may be included as a part of an
I ndi vidual athlete's Wb page, and this exanple is
titled "A Runner's Bl og."
BY MR SEBBA:

Q Ckay. |If we go back to Figure 43, we noted
that 43- -- or, you know, we don't need to go back.

If we | ook at your paragraph 72, it says,
"Johnson di scl oses in paragraph 183 of its
specification: 'The user may further be provided
options 4320 and 4325 to program a workout (e.g., a new

wor kout) or to post comments or a report about the
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conpl eted wor kout, respectively'"; correct?

A | think you read that correctly.

Q Ckay. |Is -- what is there in Johnson that
tells you that the option in 4320 or 4325 |lead to the
website depicted in Figure 29?

M5. NGUYEN. (Objection. Form

THE WTNESS: So those buttons are descri bed
here as saying that, as -- as you read, | think, "The
user may be further provided options 4320 and 4325 to
program a workout (e.g., a new workout)."

So "program a workout"” relates to the Figure
43- -- 4320 where it literally says "Program Your
Wrkout." And so that's -- that's -- it's alittle
backwards in the sense that, usually, if | wote two
options and then said what they lead to, |'d put themin
t he sane order.

But, here, it's easily recognizable that 4320
and 43 is -- is the option to programa workout, for
exanpl e, a new workout, and that 4325 is discussing here
about "to post comments or report about the conpleted
wor kout, respectively," and the words used for that are
"Bl og Pronotion."

So, if you look in Johnson, the exanple of -- of

runner's interface, which in the figure is | abeled a
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“"blog," | think that's -- that's -- that's what | eads ne
to say that.

And, again, you know, it's this building on
each -- Figure 29 is -- is first, and it's an exanple of
a user interface page that's a bl og.

And then now we're discussing 43, and you're
t al ki ng about bl og pronotion, 4325, which is described
as "to post comments or a report about the conpleted
wor kout . "

And if you | ook at, you know, 43 -- sorry -- 29

now, this shows a blog entry available to people who are

not signed in. You'd -- you' d see that. A person of

ordinary skill would see that, and it tal ks about -- you
know, it says, "I |oaded the marathon pictures taken by
t he race phot ographers who" -- "who charge an armand a

leg if you want to buy them You can find the pictures
here. |'mhoping to collect the pictures for ny brother
and parents soon. They took nmuch better photos.”

So that's an exanple of a comment or report
about the conpl eted workout, which is this workout
that's posted by Sean Lloyd in Figure 29 of a Sunday
afternoon j og.

So -- and so, when it's tal king about blog entry

in the later one, it's -- doesn't have to describe it in
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detail because it's already described blog entry here in
Figure 29. | nean, we can go |ook at the description
here, but certainly, fromthe figure, that's -- that's
what a POSI TA woul d see fromthe figure.

BY MR SEBBA:

Q So the only -- so -- so the reason that you --
that your opinion is that clicking "Blog Pronotion" on
Figure 43 leads to a runner's blog in Figure 29 is
because of the word "blog."

M5. NGUYEN. (Objection. Form

BY MR SEBBA:

Q Is that right?

A Al so, this personal Wb page is further
described in nore detail in paragraph 167, and |

reference that in paragraph 74 of ny declaration.

This is really with respect to a different
| ssue, whichis -- iswhy | citeit, is -- is that --
t hat peopl e can conment on the bl og.

But it is where the specification is talking
about a blog that Figure 29 illustrates -- well,
actually, the top of page 18. There are no line
nunbers. It nakes it a little harder.

"For exanple, a user, athlete, or runner may

i nclude a blog 2900 in their Wb page or soci al
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net wor ki ng page. Blog 2900 may include the user's
| ocati on or honetown, details of their nost recent run,
comments, pictures, videos, and the ability for
Bl og 2900 viewers to post feedback."
So, | nean, that is -- |I nmean, |ooking at the

overall context and, you know, the specification as laid

out, that's where it's -- it's tal king about the bl og.
That's -- that's the user's interface. That's a
particular user's -- a particular runner's; in this

case, in 2900, Sean LI oyd.

And, you know, he does -- you know, the figure
does say, you know, information about himon the right
and then has a blog entry on the |left about -- about
this particular run. And then -- you know. And so
that's what it shows.

And | think when you then refer to things that

have al ready been discussed in a specification,

that's -- that's what a person of ordinary skill would
see, and that's why -- that's what the reference is
teaching, that you -- the blog pronotionis -- it's

described in Figure 43 as "to post conments or report
about the conpl eted workout," using the words "bl og
pronotion" in the figure of which the blog is described

earlier as -- as the blog, "A Runner's Bl og."
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Q Ckay. So, at the bottom of paragraph 71 -- or
the | ast sentence of paragraph 71, you wite, "A PCSI TA
al so woul d understand [sic] fromthe text of 'SHARE TH S
RUN and 'Blog Pronotion' that, by clicking on either
button, device 601 would transmit the user's data from
menory to a public page of the social networking site";
correct?

A Oh, | was |ooking at the wong page. | don't
know i f you read that correctly or not.

Q Ckay. Well -- all right. W'Ill do it one
nore tine.

Bottomof 71, "A POSITA al so woul d have
understood fromthe text of 'SHARE TH'S RUN and ' Bl og
Pronotion' that, by clicking on either button,
device 601 would transmt the user's data fromnenory to
a public page of the social networking site.”

A | think you read that correctly.

Q Ckay. Do you see anything in Johnson that
identifies that clicking "Blog Pronotion" would lead to
t he specific public page of the social networking site
shown in Figure 29?

M5. NGUYEN:. (bjection. Form

THE WTNESS: | nean, what |'msaying at 71

Is -- is really about this, by clicking the button,
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device 601 would transmit the user's data frommnenory to
a public page of the social networking site.

But with respect to the particular page, it
would be with -- really with respect to, you know, this
Is where it's hard -- hard in not being able to search,
but | believe that the discussion of blog is really only

I n that paragraph here, in 167.

| take a quick look through. | didn't see it
anywhere else, but -- and | don't have it nenorized, so
| don't -- | don't -- I'"'mnot -- you know, it could be

menti oned el sewhere.

But this is where there's a paragraph tal king
about user's personal Wb page and that it includes a
blog. And so I'mnot sure why that's confusing to a
POSI TA, but a PCSI TA would | ook at that and say, "Well,
that's -- that's blog pronotion." Here's a page that
descri bes a blog, but, you know -- and on this page may
be a way to al so post and -- you know, an automatic --
and -- yeah.

And -- and what |'msaying is that, by clicking
either of those buttons, the run is shared and that
there's -- the -- for "Share This Run" and that there's
a blog pronmotion in this context by clicking on

appropriate buttons there and that the -- that, by
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clicking on either button, device 601 would transmt the
user's data fromnenory to a public page of the soci al
net wor ki ng site.

BY MR SEBBA:

Q kay. So nothing -- there's nothing in
Johnson that specifically identifies that clicking on
4325 | eads to the specific blog shown in Figure 29.

M5. NGUYEN. (Objection. Form

THE WTNESS: | nean, | think Johnson is
di scl osi ng, you know, that there's a blog pronotion.
It's describing the text as "to post comments or report
about the conpl eted workout," but the actual text
attached to 4325 is "Blog Pronotion."

And so, when the user clicks on 4325, it's about

a blog, pronoting the run on the blog. And -- and,

really, the only figure, | believe, that -- that
taught -- that shows the blog interface is Figure 29.
And the only discussion, | believe, just taking

a qui ck 1 ook through here now -- or the main discussion,
certainly -- would be with respect to the personal Wb
page of the user, which may include a blog. So it

i ncl udes the blog in their Web page or social networking
page.

And it's describing other information that's

Page 202
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avail able in the blog, which is consistent with
Figure 29 as well.
BY MR SEBBA:

Q Ckay. Let's go back to your -- the paragraph
with -- excuse ne.

Let's go back to your declaration,
par agr aph 64.

A Ckay.

Q Ckay. Paragraph 64 depicts Johnson
Fi gure 14A;, correct?

A. Yes. That's what | say at the begi nning of
64, and it's 14A from Johnson.

Q kay. So 14A shows -- as you point -- say in
par agraph 65, "Figure 14A shows the 'Leaderboard' tab
of interface 1401"; correct?

A | nmean, if you're asking ne if that's what it
says at the beginning of 65, |I think you said
approximately what it -- what it says there.

Q Ckay. And then you go on to say, on the
follow ng page, that "Figure 14A depicts interface 1401
as it would appear to user Rauchholz."

Pl ease excuse ny pronunci ati on.

A. Yeah. | see that.

Q (kay. So what is -- so -- and Figure 14A
312.236.6936 .
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shows a list of various people's mleage; correct?

M5. NGUYEN. Objection. Form

THE WTNESS: | think, if you |look at the left,
it's -- it's saying "distance,"” and the week is
highlighted. So this is -- and | think there's a
consi stent description in the -- in the Johnson -- at
t he bottom of page [sic] 14 on the left and at the top
on the right.

Because the control 1409A is associated with a
di stance sorting criteria and the week tinme -- week tine
criteria, the athletic data display configuration nodul e
605 w Il sort the aggregated distance data for the
participating users that was neasured during the
precedi ng week.

It then lists the nanes of the participating
users having the ten highest aggregated di stance data
values in the filter region, 1405.

So, in addition, the athletic data display
nodul e 605 will display in the aggregated di stance data
val ues neasured during the preceding week for each of
the identified participating users.

Still further, the athletic data display
configuration nodule will display the users'

correspondi ng aggregated di stance neasured for the
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precedi ng week.

So that's why | say this is the Rauchhol z page.
It's listing the users' aggregated distance and then the
top ten people, who are clearly show ng their aggregated
di stance to other people as -- as their names -- user
nanmes are also listed and their mleage is also |isted.
BY MR SEBBA:

Q kay. |Is there anything in Johnson that

I ndi cates Rauchhol z is sharing his data with other

users?

M5. NGUYEN. (bjection. Form

THE WTNESS: Well, | nean, clearly what this is
depicting, that there are participating users. It says,

on 66, "The participating users may be only those users
who agree in advance to have their data shared with
ot her users," and that's from paragraph 135.

And certainly what you're seeing is that
Hayabusa Kaz -- all the list of people that are
di splayed in the top ten, you're seeing their
i nformation -- their aggregated run infornmation sorted
by di stance over the | ast week.

So it's clear that sonebody's sharing

Page 205

information. |If no one was sharing information, you

woul dn't -- you'd just see Rauchholz. But you clearly
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see other people in this top ten |ist.

And so that's -- and if you look at 135, it does
tal k about "The participating users may be a subset of
all the users who provide athletic data to the data
storage,"” and then it goes on to say that "The
participating users may be only those users who agree in
advance to have their data shared with other users."

So -- and it goes on to give another option, but
certainly it's -- it's provide -- it's -- Johnson is
sayi ng that users can agree in advance to have their
data shared, and -- and so we see users who are sharing
their data because they are on the |ist above Rauchhol z.

So the point here is that there's clearly people
sharing their data.

BY MR SEBBA:

Q Ckay. So you -- you've explained why it's
your opinion that Users 1 through 10 are sharing their
dat a.

| s there any evidence that Rauchhol z, user
Rauchhol z, is sharing his data with other users?

M5. NGUYEN. Objection. Form

THE WTNESS: | nean, the point here is -- is
that there are people sharing their data; otherw se, the

top would be enpty. So I don't know -- Rauchhol z can
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see their own data. There may be anot her screen
depi cted about Rauchholz -- or sone users' privacy
settings, but it's clearly being described in 135 that
users can share their data optionally.

This is just an exanple of a particular user;
but, certainly, this is depicting that sonme users have
opted to share their data.

BY MR SEBBA:

Q Ckay. Now, we'll have to turn to Figure 23 of
Johnson.

A Ckay.

Q Figure 23 shows the mle club; correct? 1In

the mddle of the page? At the bottom of display 2300.
A You nean this thing that says "Mle Cub
Forum on the |lower right -- oh, sorry, Mke -- sorry.

That says "M ke C ub."

Q Yeah. A little bit to the left of that in
| ar ger font.
A Oh, oh. Yeah. kay.

M5. NGUYEN. (Objection. Form

THE WTNESS: | see sone text here in Figure 23
that says "The Mle Cub."
BY MR SEBBA:

Q Do you have an objection as to what the mle
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club is?

M5. NGUYEN. Objection. Form

THE WTNESS: Well, Figure 23 is described in
par agraph 34 of Johnson as -- it's describing two -- two
par agraphs, really, the Figure 22 and 23, as "an exanple
of a user interface including a club of nmultiple
at hl etes who have achi eved a goal or mlestone."

And then Figure 22 tal ks about the mle club,
and the text underneath it says, "Check out the Menbers
wal | or participate in the exclusive challenges!"

Ckay. That's -- but, certainly, I've -- 1've --
|"ve had the discussion here of 21, which depicts a
screen saying that "Congratul ations! You're in the 500
Mle Club!™"

And then in the description of Figure 23 -- or
in the context of Figures 21 through 25, if you | ook at
t he bottom of paragraph 160, it tal ks about different
mle clubs of which people are -- of which they are
menbers, the users are nenbers; for exanple, 100 mle,
200 mles, 500 mles, 1,000 mles, and the like. And
the date they becane mle club...

And so, for exanple, Figure 21 is show ng that
"Congratul ations! You're in the 500 Mle Cub!" So

that's an exanple of a mle club.
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BY MR SEBBA:
Q Ckay. So let's go back to Figure 23.
In that display, 2300 -- I'll wait until

you' re there.

In that display, 2300, there's two rows of
what I'Il refer to as tiles. Do you know what |'m
referring to when | say "tiles"?

A In the m ddl e?

M5. NGUYEN: (Objection. Form
BY MR SEBBA:

Q Yes, in the mddle.

And then each tile shows a user nane, a date,
and which mle club they're in; is that correct?

A. | nmean, that -- if you're referring to the
nunber at the top, which is consistent -- but sone of
the mle clubs explicitly listed out 100, 500 -- did it
list 1,000 in here?

Q In 1607
A Yeah. |1'mlooking for that. | was just
saying -- yeah, a thous- -- 200, also. | nean, there's

a 2,000, which explicitly listed, but that seens pretty
I npressive to ne.
But those nunbers, consistent wth that --

that interpretation as well as the date, and it
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descri bes the date of which they becane a nenber of that
particular club and the user nane. Sonme of themare --
just say "User Nane."
Q kay. So let's -- let's pick one as an
exanpl e.
On the bottomleft, there's one referring to
daDwag. Do you see that?
M5. NGUYEN. (Objection. Form
THE W TNESS: Yeah, | see that.
BY MR SEBBA:
Q Ckay. So what information do you see in the

tile that refers to daDwag?

There -- there's a user nanme |listed; correct?
A. Yes.
Q There's an indication that this person is in

the 500 mle club; is that correct?

A That's reasonabl e.

Q And that this per- -- this user joined the 500
mle club on March 24th, 2007.

A. |"m-- given the specification of what it
says, that's a reasonabl e interm ssion.

Q Do you see any nention of any other users in
that tile?

M5. NGUYEN. (bjection. Form
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THE WTNESS: Well, within the boundaries of
that one, | don't see -- | mean, other users are -- have
their owmn tiles, if that's what you' re asking.

BY MR SEBBA:

Q kay. So each tile appears to refer to one
user.

A In this exanple interface, that appears to be
howit's laid out inthis -- in the section in the
m ddl e.

MR. SEBBA: (Ckay. Let's take a break.
THE VI DEOGRAPHER: St and by.
W are now going off the record.
The time is 4:42 p.m
(4:42 p.m, off the record.)
(4:52 p.m, on the record.)
THE VI DEOGRAPHER: We are now goi ng back on the
record. The tine is 4:52, p.m
BY MR SEBBA:
Q Now we' re going to show you what has al ready
been introduced in this proceeding as Exhibit 1005.
So this is the Sutton reference; correct?
A Yes.
Q kay. Let's look at your declaration,

par agraph 87.
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Ckay. So paragraph 87 shows Sutton Figure 9;
correct?

A Yes.

Q kay. And then paragraph 88 of your
decl aration depicts Figure 5; correct?

A Yes, that's right.

Q kay. And you, in paragraph 88, say, at the
very bottom "A POSITA woul d have understood that a user
entered the netrics shown next to Figure 5 s map via
Figure 9's exenplary form'; correct?

A | think you read that right.

Q Ckay. So that neans -- let's -- for exanple,
on Figure 5, 501 shows a tine stanp; correct?

A You're saying Figure 5, did you say?

Q Yeah. 501 is a tine stanp.

M5. NGUYEN. (bjection. Form

THE WTNESS: So Figure 5 being a trace map of
user activity according to enbodinent, it does -- it
does show that the data therein displayed on a map,
i ncluding, but not limted to, tinme stanp 501.

And if you |l ook at 501, that was paragraph 63 of
Sutton -- in paragraph 501, it shows tine stanmp --
sorry, |abel 501 points to tine stanp.
BY MR SEBBA:

Page 212
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Q Ckay. Great.
And so it's your view, based on paragraph 88
of your declaration, that that woul d have been entered

in the "Start Date/ Tinme" section of Figure 9; is that

right?

M5. NGUYEN. (Objection. Form

THE WTNESS: So what |'msaying is that Sutton
Is -- also discloses that users can enter netrics on a

trace map during a manual transfer, and it actually
describes this in paragraph -- | just had it -- oh, 63,
where the user enters -- illustrates -- Figure 5
il lustrates the trace map.

And in paragraph 60, it tal ks about the
user-provided -- user-provided data has a trace map.
The user can enter netrics on a trace map, 308, 309, and
that refers to Figure 3, which is the flowhart that
tal ks about tracing the map and then entering netrics
3009.

And -- and based on the overlap between
Figures 5 and 9 and what's tal ked about in -- with -- in
the flowchart of 3, including the activity nanme, sport,
description, time, tinme stanp, total distance, tine --

sorry -- total time and distance fields, a PCSI TA woul d

have understood that a user entered the netrics shown
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next to Figure 5's map via Figure 9's exenplary form
Q Sois it -- is it your viewthat the tine

stanp fromltem 501 on Figure 5 would have been entered
in the "Start Date/ Time" section of Figure 9?

M5. NGUYEN. nbjection. Form

THE WTNESS: In the case that a user manual ly
entered this data, that -- that what appears on Figure 5
woul d have included the trace map, which -- which is
depicted in 5 as well as the tine stanp, and then ot her

metrics that al so appear in Figure 9 too, such as the

total tine, the total distance or distance in -- in
Figure 5 and -- and total distance in Figure 9, for
exanpl e.

And so that's what a POSI TA woul d have
understood, that a user entered the nmetrics shown next
to Figure 5's map using Figure 5 s exanple form
BY MR SEBBA:

Q Ckay. And then -- so does that also apply to
the description field, the description field in
Figure 9 -- a user would enter sonething in the
description field in Figure 9, and that woul d appear as
t he description in 504 in Figure 5.
Is that -- is that your view?

A Again, that's -- that's consistent wth what's
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shown in Figure 9 --

Q Ckay.
A -- and Figure 5.
Q kay. So, Then, let's |ook at Figure 5.

The description lists a nunber of people's

nanes; correct?

A Yes.

Q It lists Stacy, Dirk, D gel, and Jeff.

A Yes.

Q Ckay. And those names woul d have been entered

manual ly into Figure 5 s description box; is that
correct?
M5. NGUYEN. (bjection. Form
THE WTNESS: In the case that the user does the
manual entry, that is a place that the user can type the
description that woul d have shown up, you know, after
submtting -- saving the activity on -- on Figure 5.
BY MR SEBBA:
Q kay. And are you aware of any information in
t he specification about the -- the four nanes |isted
here, Stacey, Dirk -- w thdrawn.
Are you famliar with any information within
Sutton about the nanmes |listed here, Stacy, Dirk, D gel,

and Jeff?
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M5. NGUYEN. (bjection. Form

THE WTNESS: Sorry. Wat was the question
agai n, please?

BY MR SEBBA:

Q Are you famliar with any information within
Sutton that describe -- provides any information about
who those four listed people are, Stacy, D rk, D gel,
and Jeff?

M5. NGUYEN: Sane objection.

THE WTNESS: | didn't think -- | didn't see
anything directed to your question in the description of
Figure 5 and paragraph 63, but there are other portions
of the systemthat tal k about, you know, the
| eader board, which -- which have names within the
system
BY MR SEBBA:

Q OCkay. Al right. Let's look at Figure 3,
which is also in paragraph 85 of your declaration.

A Ckay.

Q kay. What is Figure 3 show ng?

A Figure 3 is -- if you look at Figure 12,

Il lustrates a bl ock diagramfor exenplary data transfer
nmet hods according to one enbodi nent .

And that's the high-level description at the
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front, and |'msure there's a detail -- a nore detailed
description | do renenber seeing starting at
par agr aph 60.
Q kay. And Step 303 refers to a hand-traced
map; correct?
M5. NGUYEN. (Objection. Form
THE WTNESS: Well, in the box, it says "Add
Hand Traced Map" -- "Map," question mark, in the box
| abel ed 303 on Figure 3.
BY MR SEBBA:
Q Ckay. What's your understanding of what a
hand-traced map is in the context of Sutton?
A So, if you | ook at paragraph 60, it talks
about user-provided data and that it's -- user's
activities entered, and then the user-provided data --

i f the user-provided data is nmanually entered by a user,

101, the data -- well, that's -- "If the user" -- sorry.
Going down to the mddle. It's hard without |ine
nunbers.

“If the user-provided data that has a trace

map "a traced map, user 101 enters netrics on a
traced map, 308, 309, to conplete the map data al ong
with the associated netrics."”

So this is referring to a -- sone of the

Page 217
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exanpl e data transfer nethods, and this is -- if the
user is adding the -- the route, for exanple, on a map
to trace out the route that the user -- if the user
provides that data, if there's a step whether to -- to
add a hand-traced map, if the user does provide the

hand-traced map, then they would al so provide the

metrics.

And that netrics -- those netrics are -- are
data about -- about the user's athletic activity, and,
you know, this particular one in exanple -- in Figure 9

I s about the user's norning run containing data such as
the tine they started, the total tine, the total
distance. And that's -- that's data about the user's
athletic activity and information about the user's
athletic activity.

If you look at Figure 5, what's depicted is
al so showng that it displays the data about a user's
athletic activity. In this case, it's submtted by Joe,
who happens to be on the | eaderboard at Nunber 2 in
Figure 6, which | think is a | eaderboard within a group.

And it contains information about the athletic
activity. That was road biking. It has data such as
the total tinme, distance. And that's the -- that, for

exanple, is what | talk about being provided in the
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form Figure 9.

So -- but the tracing would be done on a map.
| don't know that there's a figure that shows explicitly
that, but that's -- that's what a person of ordinary
skill would -- would see in this patent.

Q So a person of ordinary skill would understand
that a hand-traced map is created by a user tracing a
path on a map with their hand.

M5. NGUYEN. Objection. Form
BY MR SEBBA:

Q Is that correct?

A Wll, it would be data about that -- that bike
ride or run or whatever athletic activity it is, but if
a user traced it, it's presumably to be for that
activity, not just to trace anything on the map, but
they would want to provide that route they did, and it
would -- in this case, it would be nmanually entered by
the user as data associated wth that -- that user's
athletic activity.

Q kay. Ckay. Let's go back to Figure 3.

So, in paragraph 90, you say, "A PCSITA would
have understood from Sutton that server 111 upl oads the
entered user data to a page of a social networking

site"; correct?
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M5. NGUYEN. (bjection. Form

THE WTNESS: That's what | say, yes.
BY MR SEBBA:

Q kay. |Is that step of uploading the data --
the entered user data to a social networking site
depicted on Figure 3?

M5. NGUYEN. (Objection. Form

THE WTNESS: So, if you |l ook at the description
on Figure 3, kind of, like, two thirds of the way
down -- and there's a step | abel ed 305.

It says, you know, the user enters sports --
sport category and other required or optional fields to
conplete the data entry, so now the data entry is
conpl et e.

And it says that "The user-provided data is
stored in database 115, and server 111 applies various
data conversion and processing algorithns as well as
supplies other systemnetrics."

So now we know the data is saved, and that's
real |y what happens after you -- and with -- in the
Figure 9 exanple, there's a "save activity" button. So
that -- when the data is saved |like that, it -- it is
stored in this database.

And if you |l ook at the description of Figure 5,
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paragraph 63, it says -- it's showng a trace map of

user activity according to one enbodi nent, and it says,
"User 101 may edit the traced map when entering the data
or at a later opportunity if a correction for the
previous [sic] entered data is required.”

So that's save -- that's -- that's teaching the
POSI TA that -- that | save the data, but now | can
recall the data fromthe database, showit on the
interface, and allow the user to edit the data.

So, inthat -- in that sense, the user -- the
data is being | oaded onto the page of a social network
t hrough the database. So it's uploaded to the database
and then appears on a page, particularly in the exanple
that the user |ater decides they want to edit that
I nf ormati on.

So it would | oad the information, and the user
says, "Oh, well, the tinme wasn't quite right. |'m going
to change it. It was actually" -- you know, whatever
time. And so it's show ng that the user has the
opportunity to edit the data that was previously saved
to make a correction.

Q Ckay. So in what step in Figure 3 is the
entered user data upl oaded to a social networking site?

M5. NGUYEN. (bjection. Form
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THE WTNESS:. So, if you | ook at paragraph 90,
tal k about how a person of ordinary skill would have
understood from Sutton that the server 111 upl oads the
data entered -- entered user data to a page of a soci al
networking site, to the www. plus3network.com It's
really spelled plus3networks in the patent, which -- but
that's how it describes that in -- that that's a soci al
net wor ki ng site.

And even setting aside Exhibit 6 as
di sclosure -- | think Exhibit 6 is a description of
the -- we can look at that, but it's about the
pl us3network. A POSI TA woul d have under st ood t hat
www. pl us3networks.comrefers to a social networking
site.

For exanple, Sutton states, "The present system
and nmet hod provides tools for interactive connections
wi th other users, sharing activities, conparing
activities, posting virtual conpetitions and results,
and ot her | eaderboards."”

And that's in Sutton at paragraph 85. And
there's sone other paragraphs that have -- that | cite
to as well.

And "It discloses that users of that social

networking site would 'create a personal profile and
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upl oad hi s/ her GPS-tracked exercise efforts.” It states
that users of the site 'can be dynamically tracked and
connected if they desire.” 1In view of these

di scl osures, a POSI TA woul d have understood that system
110 publicizes a user's workout information on their
profile page of the social networking site in response
to a user selecting the '"Public' sharing option

sel ection shown in Sutton's Figure 9."

So ny point here is that that's disclosing that
www. pl us3net works. com as -- as discussed in Sutton, is
a social networking site, and this information that the
user enters then appears to the various pages, it's
upl oaded to the server 110, and then that's how it gets
upl oaded to pages of the social networking site.

BY MR SEBBA:

Q Ckay. So is that step where it's uploaded to
t he pages of the social networking site shown in
Fi gure 37

M5. NGUYEN. Objection. Form

THE WTNESS:. So, if you look at Figure 3, it
tal ks about the step 305, as we were al ready discussing
previously, as the data is stored in a database 115, and
server 111 applies various data conversion, and it goes

on.
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And then -- and it says, "Optionally server 111
communi cates with user 101 to ask for the confirmation
of data upl oaded and transfers" -- "transfer and
notifies user 101 of the anpbunt rewarded for their
activity associated with the user-provi ded data."

So what that's saying is, you know, if you | ook
at Figure, | think, 1, Figure 1 shows the user and the
devi ces they use, and when they enter the data on these
devi ces, going over the network to the database really
Is -- is really uploading, and that paragraph we were
| ooki ng at does refer to an uploading activity.

And this is the server that's described in
par agraph 28 that server 111 herein represents a
collection of servers, for exanple, a Wb server, a file
server, a data aggregation server. And -- and, you
know, that's, for exanple, the Wb server, you know.

And in this context we tal ked about the
www. pl us3net wor ks. com site, and you woul d be upl oadi ng
It to the server that then creates the Wb pages that
people view. So, in that sense, that data, that
athletic activity data, has been uploaded to the server
and the database, and the server is using that
information to create the Wb pages on the soci al

net wor ki ng site.
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And | think I discuss this in various parts ny
decl arati on.
BY MS. NGUYEN:

Q kay. Now, specifically, is there a step in
Figure 3 that enconpasses uploading the user data to a
page of a social networking site?

M5. NGUYEN. (Objection. Form

THE WTNESS: Well, as | said, Figure 3 does
show this -- | think -- is it 305? -- save, which saves
it in this database 111, "Save Data."

And 111 is -- is part of this collection of
server -- well, it's explicitly called out on 1- -- in
110 on Figure 1A. And the server 111, an exanple of
that is a Wb server.

So this is consistent with how Wb servers work,
which is you can upload data to a server, it puts it in
a dat abase, and when a Wb server is creating a dynamc
page, it can pull the data out of the database and
create a page based on the data uploaded to it.

And so, in that sense, the data is being
upl oaded to the various pages the data is being used on.
BY MR SEBBA:

Q kay. So that -- then, that stuff you just

mentioned where the data is pulled fromthe database 111
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and used to generate a social networking site, is that
step shown in Figure 3?

M5. NGUYEN. (bjection. Form

THE WTNESS: | nean, it's -- it's what's Sutton
Is really disclosing to a person of ordinary skil
because, you know, that -- Step 3 is -- does -- sorry.

Step 305 is tal king about storing the -- the
data. The user-provided data about the athletic
activity is stored in database 115, and server 111
applies various algorithns. And then -- and then the
server 111 can comuni cate with the user 101 to ask for
the confirmati on of data upl oaded and transfers and
notifies user 101.

So the way the server would provide confirmtion
of that is it would have to present that data back to
the user and say, "lIs this the right data?" And then --
and then the user can confirmthe data.

So right there in that sense it's being -- the
data is uploaded to the page. And this is in the
di scussion of Figure 3, right in this paragraph. So
it's being uploaded to the server and then presented
back to the user by server 111, which one exanple is
it's a Wb server, so it's now uploaded to that page for

confirmation. And that's just one exanple here.
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BY MR, SEBBA:
Q So woul d that step of showing it back to the
user -- is that the creation of the social networking
page?

M5. NGUYEN. nbjection. Form

THE WTNESS: Well, it wouldn't be the only
page. It's one exanple of a page on this Wb server 111
t hat asks the user for confirmation of the data
upl oaded.
BY MR SEBBA:

Q Ckay. |Is there a page -- |ooking at the
flowchart in Figure 3, is there a flowhart created
before Step 3077

M5. NGUYEN. (bjection. Form

THE WTNESS: | nean, you know, other users that
had previously uploaded their data to their -- to their
pages, there would be that data.

But, | nean, for the first time that a user, you
know, enters this data, traces the map -- well, this
fl ow doesn't necessarily always go through the hand
tracing, but in the exanple where it does go through the
hand-traced map, this particular exanple is the user
entering this particular set of data anew.

And -- and, again, this optional stuff at the
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end about presenting the user back to the -- the data
back to the user, the data that was upl oaded, it gets
upl oaded to that page to present back to the user, and
that's a page on Wb server 111, which -- which, you
know, is -- the exanple of the Wb server is
www. pl us3net wor ks. com

And -- and it's certainly at that point. But,
you know, unless the user is, you know, repeating their
data to try to get extra credit for the sane run, which
It says the systemmy be able to detect, that page
woul dn't have previously been -- that particul ar page
for that particular run for that particular entry
woul dn't have been previously generated. [It's now
confirmng the data that was just entered by the user.

But in that sense, that's how the data that the
user's inputting about their athletic activity is
upl oaded to not only that page of the social network
website but other pages that users can view as well.

MR, SEBBA: Ckay. No further questions.

THE VI DEOGRAPHER: Anything el se to add?

MR. YAP. Can we go off the record?

THE VI DEOGRAPHER: Would you like to go off the
record?

THE VI DEOGRAPHER: W are now goi ng off the
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record. The tine is 5:29 p. m
(5:29 p.m, off the record.)
(5:43 p.m, on the record.)

THE VI DEOGRAPHER: W are now goi ng back on the
record. The tine is 5:43 p. m

M5. NGUYEN. Ckay. And we just wanted to neke
It clear for the record that, during the earlier
portions of Dr. Houh's testinony today, he was provided
with Exhibits 1001 and Exhibit 1004 that had attorney
mar kers on them but he was given clean copies of these
exhibits after the lunch break.

We reserve the right for the witness to review

the transcript, and we have no further questions.

THE VI DEOGRAPHER:  Anyt hi ng el se?

MR. SEBBA: No.

THE VI DEOGRAPHER: Stand by. One nonent.

This marks the end of today's deposition of
Dr. Henry Houh. W are now going off the record.

The tinme is 5:44 p.m

(5:44 p.m, deposition concluded.)
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UNI TED STATES AND TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BOARD

LULULEMON ATHLETI CA CANADA | NC.
and LULULEMON USA | NC.,

Petitioners,

)
)
)
;
-VS- ) Case No.
) | PR2023- 00180

Nl KE, | NC., )

Pat ent Owner. g

I, DR HENRY H HOUH, state that | have read
the foregoing transcript of the testinony given by ne at
ny deposition on August 1st, 2023, and that said
transcript constitutes a true and correct record of the
testinony given by ne at said deposition except as |
have so indicated on the errata sheets provi ded herein.

DR. HENRY H HOUH

No corrections (Please initial)
Nunber of errata sheets submitted (pgs.)

SUBSCRI BED AND SWORN t o
before ne this day

of , 2023.

NOTARY PUBLI C
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STATE OF I LLINO S
SS.
COUNTY OF COOK

N N N’

CERTI FI CATE OF REPORTER

I, | SAl AH ROBERTS, a Certified Shorthand
Reporter (IL) and Regi stered Professional Reporter for
the State of Illinois, do hereby certify that the
W t ness whose testinony appears in the foregoing
deposition was duly sworn by ne; that the testinony of
said witness was taken by ne to the best of ny ability
and thereafter reduced to typewiting under ny
direction; that | am neither counsel for, related to,
nor enployed by any of the parties to the action in
whi ch this deposition was taken, and further that | am
not a relative or enpl oyee of any attorney or counsel
enpl oyed by the parties thereto, nor financially or

otherwi se interested in the outcone of the acti on.

[k L

| sai ah Roberts, CSR, RPR
Il1'linois CSR #084- 004890

180 North LaSalle Street
Suite 2800

Chi cago, Illinois 60601
(312) 236-6936
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