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THE VI DEOGRAPHER: Good nor ni ng.
We're going on the record at 9:12 a.m on October
24t h, 2023. Please note that the m crophones are
sensitive and may pick up whispering and private
conversations. Please nute your phones at this
time. Audio and video recording will continue to
take place unless all parties agree to go off the
record.

This is Media Unit 1 of the
vi deo-recorded deposition of Dr. Robert T. Stone
in the matter of Lululenon Athletica Canada,
Inc., et al., versus Nike, Inc., filed in the
United States Patent and Trademark O fice
before the Trial and Appeal Board, Case Number
| PR2023- 00180.

My nanme is Orson Braithwaite,
representing Veritext Legal Solutions, and |'m
t he videographer. The court reporter is Ryan
Bl ack, fromthe firm Veritext Legal Sol utions.

Counsel wll now state their appearances
and affiliations for the record.

MS. NGUYEN:. Jean Nguyen, with Morrison
& Foerster. And with ne is my col |l eague Al ex
Yap, on behalf of petitioner Lul ul enon.

MR. SEBBA: This is M chael Sebba, from
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Arnold & Porter. |1'mjoined by ny coll eague, 9:13
Dave McMul I en, on behalf of the deponent and 9:13
Ni ke, Inc. 9: 14
THE VI DEOGRAPHER: Thank you. 9: 14
WIIl the court reporter please swear in 9:14
the witness? 9: 14
* * * 9:14
Wher eupon - - 9:14
ROBERT THOVAS STONE, PH. D., 9:14
called to testify, having been first duly sworn 9:14
or affirmed, was exam ned and testified as 9:14
fol | ows: 9: 14
* * * 9:14
EXAM NATI ON 9:14
BY MS. NGUYEN: 9: 14
Q Good norning, -- 9: 14
A. Good nor ni ng. 9:14
Q -- Dr. Stone. Could you please state 9: 14
and spell your full name for the record? 9:14
A. Robert Thomas Stone. R-0-b-e-r-t. 9: 14
T-h-o-ma-s. S-t-o-n-e. 9:14
Q. G eat . 9:14
And do you identify yourself as Robert 9:14
Stone, Dr. Stone or another nickname? Maybe Rob? 9:14
A. | -- I have a joke that to ny friends 9:14
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and famly it's Bob. To opposing counsel it's 9:14
Dr. Stone. 9: 14
Q Got it. Got it. Okay. Okay. So 9:14

Dr. Stone is, kind of, the nanme that you identify 9:14
as? 9:14
A. That's correct. 9: 14

Q And do you understand that you have 9:14
taken an oath to tell the truth today? 9:14
A. | do. 9: 14

Q And is there any reason you cannot give 9:14
conpl ete and accurate testinony today? 9:14
A. No. 9:14

Q Ckay. So just to kind of set of 9: 14
foundation, we'll try to take breaks about every 9: 14
hour. |If you need a break before, please |et 9:14
me know. | may ask that | finish ny line of 9: 14
questioning, but after that I wll typically 9:15
agree to a break. |Is that okay? 9: 15
A That's fine. 9:15

Q Ckay. And you are here to give 9:15
deposition testinony today, so | will be asking 9:15
a series of questions. Please make sure your 9:15
responses are verbal because the court reporter 9:15
cannot pick up nonverbal responses. So no 9: 15
head- noddi ng. Do you understand? 9: 15
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A. Yes. 9:15
Q Great. And if you don't understand a 9: 15
question that | ask, please let me know and | 9:15
can try to either repeat it or rephrase. [If you 9:15
don't hear nme, please also let me know | wll 9:15
say it again. | know this conference roomis 9: 15
quite large, so please do let ne know. If you do 9:15
provi de an answer, |'m going to assune that you 9: 15
under stand ny question. Okay? 9: 15
A. Under st ood. 9:15
Q Great. And how many tines have you 9: 15
served as an expert before this case? 9:15
A. | don't have a total count, but 9: 15
somewhere in the order of 20, 25 tines. 9:15
Q Okay. Okay. And can you recall the 9: 15
di fferent conpanies that you represented in those 9:15
20 to 25 cases? 9:15
A. It's a wide variety. Nellcor. 9: 16
Mal | i nckrodt were the earliest ones. |[|'ve 9:16
done several other. Medtronic. |'ve done sone 9: 16
product liability cases, Becton Dickinson. 9:16
Don't recall all the rest. 1'd have to 9:16
go | ooki ng at ny notes. 9:16
Q Okay. And has a court ever excluded an 9:16
opi nion that you've offered? 9:16
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A. One phrase was excl uded when | opined
that a physician would not perform a diagnosis
w t hout reviewing the case history, and that was
stricken because |I'm not a physician and not an
expert in that area.

Q | see. | see. (kay.

And then in these 20 to 25 prior cases
that you served as an expert, would you say that
you' ve represented nore plaintiffs than
def endant s?

A | don't think so. It -- it could be,
but it's -- it's been a m x.

Q Ckay. So maybe 50/50? 50 --

A. | woul dn't hazard a nunber w thout going
and counti ng.

Q Ckay. Got it. And you were hired as an
expert by Nike; is that right?

A That's correct.

Q About how many times have you
represented Ni ke?

A This is the first tine.

Q Okay. And how many other |PRs are you
wor ki ng on for N ke?

A One ot her.

Q Do you renenber the patent of the other
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| PR that you' re working on for Nike? 9:17
A. No. | don't keep the patent nunber 9:17
menori zed. 9: 17
Q Oh, sorry. Do you -- are you famliar 9:17
with the subject matter for that other? 9:17
A. Not off the top of ny head. 9:17

Q Okay. And how many tinmes have you 9:17

wor ked for the law firm Arnold & Porter before 9: 17
this | PR? 9:17
A. | don't recall doing so before. 9:17

Q So this is the first time you' ve worked 9:17
with Arnold & Porter? 9:18
A. As | said, | don't recall. 9: 18

Q So | ooking at your CV, it |ooks 9:18

li ke you're a professor in the Departnent of 9:18
Bi onedi cal Engi neering and Mechanics; is that 9:18
ri ght? 9:18
A That's correct. 9:18

Q And that is a professor at Virginia 9:18
Tech, correct. 9:18
A That's correct. 9:18

Q Okay. And how |l ong have you been a 9:18

pr of essor ? 9:18
A. | was first a perfect -- professor there 9:18
from'70 -- sorry, from'81 to '83, -- 9:18
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Q Mm hrmm 9: 18
A. -- went into industry for 39 years. And 9:18
| ' ve been back for, now, a year-and-a-quarter. 9:18
Q And when you went to industry for 9:18
39 years, it |looks |ike you' ve been working at 9:18
vari ous nedi cal device conpanies; is that right? 9:18
A That's correct. 9:18
Q What's the nane of the |ast nedical 9:18
devi ce conpany you worked at? 9:18
A. Medi cal Design Sol utions, |ncorporated. 9:18
Q And it seens like there you worked with 9:18
sensors |ike EKGs and accel eronmeters; is that 9:18
ri ght? 9:18
A. That's sone of the things we worked 9:18
with, yes. 9:18
Q What are sone of the other things that 9:18
you worked with? 9:18
A We worked in sensors that would be in a 9:18
cardi ac catheter. W worked with sensors that 9:19
woul d go into an abdom nal cavity. W worked 9:19
with sensors that would go inside of a catheter 9:19
and detect the type of tissue that the catheter 9:19
was being inserted into. Thernometry. Pressure. 9:19
M5. NGUYEN. Sorry. We're having 9:19
problens with this realtime feed. Can you 9:19
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-- 1t's not updating. 9:19
(Brief pause in proceedings.) 9:19
THE W TNESS: Ch, ul trasound. 9:19
BY MS. NGUYEN: 9:19
Q Okay. So, sorry. EKG acceleroneters, 9:19
cardi ac catheters, ultrasound. | believe you 9: 20
menti oned another one related to pressure; is 9: 20
that correct? 9: 20
A. Yeah. Pressure sensors. 9: 20
Q Pressure sensors. GCkay. Okay. 9: 20
So what exactly is it a sensor? 9: 20
A. A sensor is a device which transforns 9: 20
one type of energy into another type of energy, 9: 20
whi ch can be nonitored, recorded or displayed. 9: 20
Q Okay. Okay. \What's an exanple -- 9: 20
when you say "transfornms one type of energy into 9: 20
anot her type of energy," can you give an exanple 9: 20
of the two different types of energy? 9: 20
A. Well, for exanple, a photocell 9: 20
transfornms |ight energy into electrical energy. 9: 20
Q Okay. And then what about an EKG? What 9:20
ki nd of energy is being transformed there? 9: 20
A. The EKG sensor actually is detecting the 9:21
el ectrical activity of the heart and transpond -- 9:21
conducting it nowto a site where it can be 9:21
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of that nature. 22

anal yzed to detect that energy. 9:21
Q Ckay. And what about an accel eroneter? 9:21
What kind of energy is being transforned for an 9:21
accel eroneter? 9:21
A. Accel eration, specifically. Force. 9:21
Energy -- 9:21
Q  Mmnhmm 9: 21

A. -- has being transfornmed into an 9: 21

el ectrical signal. 9:21
Q Okay. Have you ever worked with GPS 9:21
devi ces? 9:21
A. Yes. 9:21

Q And what do you know about GPS devices? 9:21

A | have worked with GPS devices which 9:21

are standal one GPS. 9:21
As a pilot, I have had two different 9:21

ones on ny airplane which can comrunicate with ny 9:21
I Pad. 9:21
Q Mm hrmm 9: 21

A I'"ve worked with GPS sensors that 9:21

are in phones in order to nonitor notion of a 9:21
subject -- a patient, to analyze their gate, to 9: 22
determ ne whether -- their body position, things 9: 22

9:
9:

Q Ckay. So we tal ked about EKGs and 22
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accel eroneters, along with GPS devices. | think 9: 22
the comon theme there is they all nonitor or 9:22
measure; is that right? 9: 22
A. VWhen coupled to a device -- well, they 9: 22

-- when coupled to a device that can analyze the 9: 22
signal, they can be used to nonitor or measure. 9: 22
(Exhi bit No. 2001, the expert 9:22

decl arati on of Robert T. Stone, Ph.D., was 9:22
I ntroduced.) 9: 22
BY MS. NGUYEN: 9:22
Q Got it. Okay. 9:22

So, Dr. Stone, let nme have you take a 9: 22

| ook at your declaration, Exhibit 2001. 9: 22
So when | refer to the word "IPR" or 9: 23

"I PR proceeding,” | just want to make sure that 9: 23
we're on the sane page that 1'll be referring to 9: 23
| PR2023- 00180. 9: 23
A That seems to be correct. 9:23

Q Okay. And then when | say "your 9: 23
declaration,” |I'lIl be referring to Exhibit 9: 23
2001. Is that okay? 9: 23
A Yes. 9: 23

Q Okay. What did you do to prepare for 9: 23
your deposition today? 9: 23
A. | reviewed ny declaration, and | 9: 23
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reviewed the -- the deck that went along with it. 9:23
Q VWhen you say you "reviewed the deck that 9:23
went along with it," are you referring to the 9: 23
pat ent owner response? 9:23
A |"'mreferring to the itens that are 9: 23
referred to in here. 9:23
Q | see. 9: 23
When you say "the itens that are 9: 23

referred to," do you nean the exhibits? 9: 23
A Yes. 9: 23

Q Okay. Cot it. 9: 23

And who did you neet with in preparation 9:23

for your deposition today? 9: 23
A. Il nmet -- met with these two gentl enen 9: 24

ri ght here. 9: 24
Q " msorry. Can you say their nanmes on 9: 24

the record? 9: 24
A M chael and -- 9: 24

MR. MCMULLEN: Davi d. 9: 24

THE W TNESS: Davi d, yes. 9: 24

BY MS. NGUYEN: 9:24
Q And do you know about how nmany tinmes you 9:24

met with M chael and David in preparation for 9: 24
today' s deposition? 9: 24
A Yes. | think so. 9: 24
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Q Can you tell nme how many tinmes you net
with David and M chael ?

A. Two or three tines by -- renotely, and
one tinme face-to-face.

Q Okay. And in total, about how much time
did you neet with David and M chael renotely and

face-to-face?

A. About sonmewhere between six and ei ght
hours.
Q So earlier you said you reviewed your

decl aration and the exhibits cited in your
decl aration. Do you renmenber which exact
exhi bits you reviewed recently?
A To list them no.
Q Okay. Maybe we can go through them one
by one. Did you review the '220 patent recently?
A Yes.
Q Okay. D d you review Dr. Houh's

decl arati on?

A Yes.
Q Did you review Dr. Houh's transcript?
A. Yes.
Q What about the patent owner response?

Did you review that one?

A. Yes.
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Q Okay. And what about the institution 9: 25
deci si on? 9: 25
A Yes. 9: 25
Q Did you review the petition? 9: 25
A | think so, yes. 9: 25
Q Okay. And then al so what about Johnson? 9:25
Did you revi ew Johnson? 9: 25
A Yes. 9: 25
Q And did you review Sutton? 9: 25
A Yes. 9: 25
Q Any ot her docunents that you renenber 9: 26
revi ewi ng? 9: 26
A | don't recall. 9: 26
Q Okay. Do you renenber if you revi ewed 9: 26
any materials that you did not identify in your 9: 26
decl arati on? 9: 26
A. | do not recall any such materials. 9: 26
Q And then outside of nmeeting with 9: 26
counsel, roughly, how nmuch tinme did you spend 9: 26
preparing for this deposition? 9: 26
A. | haven't tallied it up yet. | don't 9: 26
recal | . 9: 26
Q Do you have an approxi mate range, 9: 26
about how nmuch time you spent review ng your 9: 26
-- preparing for this deposition, w thout 9: 26
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counsel ? 9: 26
A. No. |'ve had a very busy schedul e. 9: 26
| note the tines, but | have not totaled it up. 9: 26
Q So woul d you say 10 hours? 20 hours? 9: 26
A | wouldn't say anything '"til | totaled 9: 26
it up. 9: 26
Q Wul d you say it was under a hundred? 9: 27
A. Oh, yes. 9: 27
Q Ckay. And over 10 hours? 9: 27
A. | can't give you a range w thout 9: 27
totaling it up. 9: 27
Q Do you renmenber about when you started 9: 27
wor king on this | PR proceedi ng? 9: 27
A. No. 9: 27
Q Okay. And then do you renenber about 9: 27
when you signed your declaration? 9: 27
A Well, | believe it's dated in here when 9: 27
| signed it. | wouldn't -- | wouldn't take note 9: 27
of such -- it says August 7th, -- 9: 27
Q Okay. 9: 27
A. -- so that's the date that | signed it. 9: 27
Q So you agree you signed your 9: 27
decl arati on? 9: 27
A. Yes, | did. 9: 27
Q Okay. And is there anything sitting 9: 27
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here today that you would like to change in your
decl arati on?

A | don't believe -- | don't recall
anyt hi ng.

Q Dr. Stone, what is your understandi ng of

t he word antici pation?

A. My under st andi ng, and, again, |I'd have
to go to an attorney for a full -- but for a
patent to be antic -- the word anticipation, or

are we talking about it with respect to a patent?

Q Yes. What is your understanding of the
word anticipation with respect to a patent?

A. It's nmy understanding that anticipation
when each and every el enent of the claimcan be
denonstrated to have been previously disclosed or
exi st in another patent.

Q Okay. When you say "each and every
el ement of the claimcan be denonstrated," what
do you nean by "denonstrated"?

A well, --

MR. SEBBA: (Objection. M scharacterizes
t esti nony.

THE W TNESS: Well, let ne read what |
actually wote down --

BY MS. NGUYEN:
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Q Okay.

A. -- instead of trying to go by nenory.

Q Can you please |let nme know what
par agraph?

A Okay.

(Revi ews docunent.)

Okay. Paragraph 22.

Q Okay.

A. "1 understand from counsel that a patent
claimmay be unpatentable as anticipated if each
el ement of that claimis present either expressly
or inherently in a single prior art reference.”

Q Ckay. And earlier you said that
“each and every elenent of the claimcan be
denonstrated.” Do you recall that?

MR. SEBBA: Objection. M scharacterizes
testi nony.

THE WTNESS: M intention was to convey
that if each and every el enent was present or you
coul d denonstrate that it's present in a
single el enent.

BY MS. NGUYEN:

Q | see.

And then is there anything else that's

required by anticipation in the patent worl d?
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A. | would have to check with ny attorneys.
I'mnot an -- an attorney on that.

Q Okay. Dr. Stone, what is your
under st andi ng of the word enbodi mrent when it
cones to a patent?

A. An enmbodinent is a -- where the -- the
el ements of the claimare actually put together,
and it can be seen that there is a coherent,
existing thing. | -- I'd want to, again, check
with counsel for what the full definition of
enbodi ment is with respect to patent |aw.

Q Do you recall if you used the word

enbodi nent in your declaration?

A. |'d have to search. Enbodi nent --
know that, as |I'mreading through a patent, in
one enbodi nent, | nmean, one exanple is a way of
putting it; one description. So |I've -- reading

several patents, there would be different
enbodi mrents of what would be disclosed in a -- in
t he discl osure.

Q Okay. So let nme make sure | understand
this. In your opinion, an enbodi ment is an
exanple; is that right?

MR. SEBBA: Objection. M scharacterizes

testi nony.
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THE WTNESS: | believe that an
enbodi nent |lists an exanple. There's nore than
just an exanple. It is enough of a description
that a person of ordinary skill in the art would
under stand how to practice the patent with that
particular |listing of a description and the
el ements that are there.
BY MS. NGUYEN:

Q Ckay. So then, Dr. Stone, how do you
det erm ne when reviewi ng a patent whether
sonething is an enbodi nent ?

A Miuch of the time if | see a listing in
one enbodi nrent and then in a further enbodi nent,
that's at | east one way that | would determ ne
what an enbodinment is in a patent.

Q So, in other words, if you see a patent
t hat says "one enbodi nent” and then "in a further

enbodi nent," that's how you determ ne that there
are two different enbodi nents?

MR. SEBBA: Objection. M scharacterizes
testi nony.

THE WTNESS: |If | see "one enbodi nent”
and then "in a further enbodinent,"” | would
recogni ze that there are at | east two enbodi nents

that are described in the patent.
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BY MS. NGUYEN:

Q Ckay. Dr. Stone, can you please turn to
Par agraphs 34 to 36 of your declaration?

Dr. Stone, would you agree that you
summari zed your understanding of the law in
Par agraphs 34 to 36 of your declaration?

A l"'msorry. \What | aw?

Q Cl ai m construction | aw.

A. That's my understandi ng, yes.

Q Okay. And what is your understandi ng of
how to construe patent clains in the United
St at es?

A. Well, as |'ve stated here, the first
thing I do is look at the claimlanguage itself,
how it's used and its context with regard to the
particular claim as well as other clains that
are listed in that patent; and that the -- unl ess
there is a further description of what that term
m ght nean, that they -- the Patent and Tradenark
Board woul d defer to the ordinary and customary
-- customary neaning of the terns that a person
of ordinary skill in the art would have at that
time. So that's one part.

If it's not clear fromthat, then they

would | ook at the intrinsic evidence; that is,
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how that termis used in the -- at the tine of
the invention, that they -- and if that -- if

t he neani ng was not apparent at the tine of the
I nvention, that they would then | ook at the
intrinsic evidence to see how it was used

in the -- in the patent itself and in the
specification. And if it's clear fromthat,

t hey have to stop and not go beyond that for

I nterpreting what the claimnmeans -- claimterm
means.
Q Ckay. So you're required to consider

the clainms of the patent; is that correct?
A. [''m sorry?
Q. ['"I'l repeat that.
So you are required to consider the
clainms of the patent; is that correct?
MR. SEBBA: Objection; form
THE WTNESS: | believe | have said
that you construe the nmeaning within the claim
it -- itself, as well as other clainms, in order
to fully understand the context.
BY MS. NGUYEN:
Q Okay. Are you required to consider the
specification of the patent?

MR. SEBBA: Cbj ection; form
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THE WTNESS: If it's not clear fromthe 9:38
claimterns, you may consi der the specification 9: 38
to clarify. 9: 38
BY MS. NGUYEN: 9: 38

Q And if it is clear, do you still 9: 38
consi der the specification of the patent? 9: 38

MR. SEBBA: (Objection; form 9: 38

THE WTNESS: It's nmy understanding that 9:38
you go to intrinsic evidence if it's not clear, 9: 38
or, perhaps, there's a difference of opinion as 9: 38
to what it m ght nean, then one m ght go to other 9:38
evidence, as in the intrinsic evidence, such as 9:38
t he specification. 9: 38
BY MS. NGUYEN: 9: 38

Q VWhat -- what exactly is the intrinsic 9: 38
evi dence? 9:38
A Well, the intrinsic evidence includes 9: 39
the context of the works in the claim the 9: 39
specification of the patent and the prosecution 9: 39
hi story of the patent; that the specification is 9: 39
consi dered the best guide -- sorry. Should have 9: 39
finished there. 9: 39
Q Okay. So are you required to consider 9: 39
t he specification of the patent? 9: 39
A Well, | understand there's a -- a 9: 39
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difference of opinion in a -- a wrd. So when 9: 39
there is a difference of opinion, it nmust not be 9: 39
sonething that is truly clear to a person of 9: 39
ordinary skill in the art. So at that point 9: 39
I would be required to go and | ook at the 9: 39
intrinsic evidence to determ ne what it nmeans. 9: 39
Q Okay. When you say "difference of 9: 39

opi nion," whose opinion are you referring to? 9: 40
A. The opposing sides on this particular -- 9:40

Q Okay. 9: 40

A. -- I PR 9:40

Q So when the opposing sides have 9: 40

di fference of opinion, you then look to the 9: 40
specification; is that right? 9: 40
MR. SEBBA: Objection; form 9: 40

THE W TNESS: One can |l ook to the 9: 40
specification. One can |ook to other terns, 9: 40
where -- that are used there. They may use the 9: 40
sane term-- other clainms, rather. O one my 9: 40
be required to go all the way to the patent 9:40
prosecution history. 9: 40
BY MS. NGUYEN: 9:40
Q Okay. And then if the opposing sides do 9:40

not have a difference of opinion, do you still 9: 40
| ook to the specification? 9:40
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MR. SEBBA: bjection; form
THE W TNESS: As an expert, | would
still look to see what | believe the term nmeans,
as opposed to sinply |Iooking at what the opposing
sides think that it neans.
BY MS. NGUYEN:
Q So if the opposing sides do not have a
di fference of opinion, you still ook to the
specification; is that right?
MR. SEBBA: Objection; form
THE W TNESS: What | said was if | have
an opinion with regard to what a term neans,
woul d ook to that to -- the other evidences to
support what my opinion is and inform both sides
of what ny opinion was.
BY MS. NGUYEN:
Q And by "ot her evidences," are you
referring to the intrinsic evidence?
A | would | ook at other claimterms first
to see how the termis used. Then | would go
-- if -- 1if | thought that there was a
difference, | would look to this intrinsic
evi dence next.
Q Okay. So let nme just nmake sure |

understand this.
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You would |look to the claimterms first,

correct?
A. Your question, | believe, is predicated
on if | have a difference of opinion from what

ot her people believe the claimterm neans.
Then I would look to the other claimternms first.
Then | would ook to the intrinsic evidence to
support ny opinion.

Q Ckay. Sorry. Vhen you say "when | have

a difference of opinion,"” you're referring to
your opinion being different from opposing
counsel's; is that right?
MR. SEBBA: Cbj ection; form
THE WTNESS: | did not say that.
BY MS. NGUYEN:
Q Ckay. What do you nean by "difference
of opinion"?
A. | sonmetines correct the opinion of the
counsel that I'm working for.
Q | see.
A. If I have a difference of opinion from
what is generally accepted or what soneone has
put forward, | will look to the evidence to

determ ne what | think the word act -- the claim

term ought to actually nean.
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Q | see. Ckay. So how are you form ng
your opinion before realizing there's a
difference in opinion?

A. Your question is predicated on ny beli ef
that there's a difference of opinion between
counsel. | look at the claimterm nyself and
what either counsel -- both counsels say and
determ ne what nmy opinion is with regard to the
claimterm and woul d have a di scussi on based on
t hat .

Q Okay. So if your opinion is the
sane as counsel's, do you still consider the
specification?

MR. SEBBA: Cbj ection; form

THE WTNESS: | would make sure that
it's coherent with the specification.
BY MS. NGUYEN:

Q Ckay. And how do you naeke sure it's
coherent with the specification?

A. | read the specification. | |ook at the
claimterm | determine if it's used correctly
in that formt.

Q Okay. And this is before going into the
specification, right?

MR. SEBBA: Cbj ection; form
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THE W TNESS: | generally read the
specification before | read a claimterm-- the
cl ai ns.

BY MS. NGUYEN:
Q Okay. So you read the specification

first, correct?

A. That's correct.

Q And then you read the clains, correct?
A. That's correct.

Q And t hen what ?

A. | see if that claimtermreally nakes

sense with regard to what's in the specification.

Q Ckay. So what happens if a claimterm
makes sense?
A | leave it there.
Q Okay. And if the claimterm doesn't
make sense, then what?
MR. SEBBA: Cbj ection; form
THE WTNESS: | ook at definitions to
make sure that | have not overl ooked sonet hi ng.
BY MS. NGUYEN:
Q Mm hmm
A. | look at definitions preferably at
the time of the patent issue. | read the

specification to find out what the spe -- where
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that -- that termis used in the specification,
again, and find out if it's sonehow brought

out of context, if it's in context, or if |I've

m sunder stood, and, finally, conme to -- and, if
not, then I'll look at the -- the intrinsic
evidence to find out if there's clarification,

whi ch there sonetines is in a -- in the patent

hi story file -- the prosecution history file; and
cone to rectify my opinion with what -- howit's
bei ng used.

Q Ckay. And when you say "I | ook at
definitions,"” are you referring to dictionary
definitions?

A. " m sorry?

Q VWhen you say "I | ook at definitions,”

are you referring to dictionary definitions?

A. Yes.

Q Okay.

A In various dictionaries.

Q How do you determ ne which dictionaries

to |l ook at?

A. The context of the patent.

Q Okay. And then you said you | ook
at intrinsic evidence to find out if there's

clarification. MVWhich intrinsic evidence are you
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referring to? 9
A. | believe | stated, in particular, the 9
patent history file -- 9:
Q Okay. So the proc -- 9

A. -- where there mght be a 9
clarification -- 9
Q | see. 9

A. -- limting a claimterm 9

Q In this I PR proceeding, did you | ook at 9

t he prosecution history? 9:
A. | did. 9

Q Did that informyour opinion at all with 9
respect to any claimterns? 9
A | don't believe | referred to it, so 9

| -- I -- 1 would not say that. 9
Q Ckay. And aside fromthe prosecution 9

hi story, did you consider any other intrinsic 9:
evi dence? 9:
A. In particular, | -- 1 considered the 9

-- the patent itself, the -- the disclosure 9
-- the specification. 9
Q The specification. Okay. 9

A And -- sorry. And howit was used in a 9
previous term-- previous claim 9
Q By "previous claim" you nean a claim 9
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And then earlier you said you | ook at 148

various dictionary definitions. Wat happens if 148

the dictionary definitions conflict? 148

that has a | ower nunber? 9: 47
A. Yes. 9: 47
Q. | see. 9:47
And are you required to consider the 9: 47
prosecution history when determ ning the neaning 9: 47
of a ternf 9: 47
A. It's something |I can use. | don't know 9:47
that |"mrequired to use it. 9: 47
Q OCkay. Are you required to consider 9: 47
di ctionary definitions? 9: 47
A. | believe dictionary def -- definitions 9: 47
woul d be sonme extrinsic evidence that are not 9: 47
right there in the claimitself or in the 9: 48
speci fication. 9:48
Q So, then, are you required to consider 9: 48
di ctionary definitions? 9:48
A. Only if the claimtermisn't clear. 9:48
Q Only if the claimtermisn't clear to 9:48
you, correct? 9:48
A. That's correct. 9:48
Q | see. 9: 48

9

9

9:

9

A. Then it has to be fit in with the 148
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context in order to determ ne what interpretation 9:48
needs to be used. 9:48
Q Okay. What do you nean by "fit in the 9:48
context"? 9:48
A. That's best described by giving an 9:48
example. Let's just take the word r-e-a-d. 9:48
Q R-e-a-d. Ckay. 9:48
A It could be read. It could be read. 9: 49
Present tense or past tense. And how one 9: 49
interprets it in a sentence deter -- depends on 9: 49
the context of where it's utilized. 9:49
Q Mm hnm 9: 49
So read, present tense, is -- could be 9: 49
different than read, past tense; is that correct? 9:49
A That's correct. 9: 49
Q Ckay. And read, present tense, is a 9: 49
verb, is that right, based on how you phrased 9: 49
t hat ? 9:49
A. Read is typically a verb, yes. 9: 49
Q Ckay. What about if read is a noun? 9:49
MR. SEBBA: Objection; form 9:49
THE W TNESS: Wbuld you give nme an 9: 49
exanpl e of where read is used as a noun? 9:49
BY MS. NGUYEN: 9:49
Q Sure. So | used to play the saxophone, 9: 50
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and it has a reed. 9: 50
A. That's not r-e-a-d. | specifically said 9:50
r-e-a-d. 9: 50
Q Ckay. So spelled the specific way, it 9:50

has different -- well, strike that. 9: 50
Okay. So, Dr. Stone, are you required 9: 50

to construe the clains fromthe perspective of a 9: 50
pat ent exam ner? 9: 50
MR. SEBBA: Objection; form 9:50

THE WTNESS: | don't know what an 9: 50

exam ner -- a pat -- how a patent exam ner woul d 9: 50
do it. | know |l'm expected to construe the 9: 50
clainms -- excuse ne -- | believe as a person of 9:50
ordinary skill in the art would understand them 9: 50
BY MS. NGUYEN: 9:50
Q Ckay. And are you required to interpret 9:50

the patent clains fromthe perspective of soneone 9:50
readi ng them today? 9: 50
MR. SEBBA: Objection; form 9: 50

THE WTNESS: It's nmy understanding that 9:50

| should interpret themin the formof -- that 9:51
soneone of ordinary skill in the art would 9:51
understand themat the tinme the patent was filed. 9:51
BY MS. NGUYEN: 9:51
Q And when was the patent filed for this 9:51
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| PR proceedi ng?

A. |'d have to | ook at the patent again to
remenber the exact date.

Q Ckay. Dr. Stone, is it your
understanding that, if a patent specification
descri bes an exanple, that the clains nmust cover
t hat exanpl e?

MR. SEBBA: Objection; form

THE W TNESS: | don't believe that's the

case. | don't believe the clainms have to cover
every exanple that m ght be given.
BY M5. NGUYEN:
Q Ckay. Does -- do the clainms have to
cover one exanpl e?
MR. SEBBA: Objection; form
THE WTNESS: | don't -- it's ny
under st andi ng that clains cannot cover things
t hat are outside the scope of what has been
di scl osed, to the best of ny recollection. 1'd

have to clarify that. But when you say "cover

one exanple,” |'mnot sure what you nean by that.

BY MS. NGUYEN:
Q When you say "outside the scope of what

has been disclosed,” what are you referring to?

MR. SEBBA: Cbj ection; form
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THE W TNESS: Could you -- what
l"mreferring tois in the clains, one cannot
suddenly cl aim sonething for which there has not
been an adequate di sclosure that a person of
ordinary skill in the art could practice it.

BY MS. NGUYEN:

Q Okay. Adequate disclosure where?

A. In the specification.

Q Ckay. And then what do you nean by
"a person of ordinary skill in the art could
practice it"? What does it refer to?

MR. SEBBA: Objection; form

THE W TNESS: M best understanding is

that -- be able to utilize each and every el enent
of that claimin a -- either a nethod or a
devi ce.

BY MS. NGUYEN:

Q Ckay. So is it your opinion that as
| ong as the specification discloses an exanpl e,
that the clains cover the disclosed exanple?

A. | don't understand your question.

Q Okay. So earlier we were tal king about
the clainms covering one exanple. Do you recall
t hat ?

A. | recall that.
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Q And then your answer was that it's your
under st andi ng that the clains cannot cover things
that are outside the scope of what has been
di scl osed.

A. That's correct.

Q And then when | asked you what you
referred to as what has been discl osed, you said
t he specification?

A. That's correct.

Q So if the specification discloses the
one exanple, do the clains have to cover that one
exanpl e?

MR. SEBBA: Cbj ection; form

THE W TNESS: No. The exanple -- |'m
thinking of it backwards. Like, the exanples
that are given in the disclosure nmust cover
what's clainmed in the clains.
BY MS. NGUYEN:

Q The exanples that are given in the
di sclosure -- by "disclosure" referring to the
specification, correct?

A. Sorry. Specification. Yes.

Q Okay. So then if the specification
descri bes an exanple of an invention, then are

the clainms limted to that exanple?
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MR. SEBBA: bjection; form 9: 56

THE WTNESS: |If | recall -- if | would 9: 56

-- you would hand ne one of the patents, there's 9: 56
an interesting comment right before the clains in 9:56
nost all of the patents. 9: 57
(Exhi bit No. 1001, U S. Patent No. 9: 57

10, 232, 220 B2, was introduced.) 9: 57
MR. SEBBA: Thank you. 9: 57

BY MS. NGUYEN: 9: 57
Q And, Dr. Stone, while you're |ooking at 9: 57
that, | just handed you Exhibit 1003 in this IPR 9: 57
proceedi ng. 9: 57
MR. SEBBA: | think you got the nunber 9: 57

Wr ong. 9: 57
MS. NGUYEN:. Sorry. 1001. 9: 57

BY MS. NGUYEN: 9: 57
Q Dr. Stone, do you recognize this 9: 57
exhi bit? 9: 57
A. | do. 9: 57

Q What is it? 9. 57

A It is the -- what has been referred to 9: 57

as the '220 patent, the patent at issue in this 9: 58
particul ar | PR 9: 58
Q Okay. And this one does -- doesn't 9: 58

I nclude ny usual and customary that |'ve seen. 9: 58
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A. (Revi ews docunent.) 9: 58
["'m-- | don't recall the statenent well 9:59
enough to declare it right now But it -- it's 9: 59
typical that a -- a person would understand how 9:59
to conbine these various things that have been 9: 59
di scl osed -- a person of skill in the art -- and 9: 59
| -- again, I'mnot going to try to re -- recall 9: 59
it, but let's go back to your question. 9: 59
Could we read that back? 9: 59
Q So ny question was if the specification 9: 59
descri bes an exanple of an invention, then are 9:59
the clainms limted to that exanple? 9: 59
MR. SEBBA: Cbj ection; form 9: 59
THE W TNESS: To just that exanple? One 9:59
exanmpl e? 9: 59
BY MS. NGUYEN: 9:59
Q Let's start with one exanple, yes. 10: 00
MR. SEBBA: Objection; form 10: 00
THE WTNESS: | would want to discuss 10: 00
that with counsel. | don't recall specifically 10: 00
that particular limtation. 10: 00
| would say if there was only one 10: 00
exanple in the disclosure, and nothing that would 10: 00
-- a person of ordinary skill in the art would 10: 00
be directed to in the disclosure beyond that 10: 00
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exanmpl e, then the clainms could not go beyond that 10: 00

-- beyond what a person of ordinary skill in the 10:01
art could practice based on that disclosure of 10: 01
t hat exanpl e. 10: 01
BY MS. NGUYEN: 10: 01

Q Okay. What if there are two exanpl es? 10: 01

A Then the clainms can include the material 10:01

if they're -- if it would be obvious to combine 10: 01
t hose two by a person of ordinary skill in the 10: 01
art. 10: 01
| -- again, | would want to discuss this 10:01

with counsel before rendering a |egal opinion. 10: 01
Q What do you nean by "material"? 10: 01

A I n which context? 10: 01

Q So you answered, "then the clainms can 10: 02

I nclude the material"? 10: 02
A The informtion. 10: 02

Q What do you nean by "information"? 10: 02

A The claims can cover the material that 10: 02

has been disclosed. | think that's the best way 10:02

of putting it. The clains may cover the material 10:02
t hat has been disclosed in the specification. 10: 02

Q Okay. So we're alnpost at an hour. Wy 10:03

don't we take a break? 10: 03
A. Okay. 10: 03
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THE VI DEOGRAPHER: The time is 10:03 10: 03
a.m This ends Unit 1. W're off the record. 10: 03
(Recess taken.) 10: 03
THE VI DEOGRAPHER: The time is 10:19 10: 19
a.m This begins Unit Nunmber 2. W' re on the 10: 19
record. 10: 19
BY MS. NGUYEN: 10: 19
Q Okay. Dr. Stone, did you speak with 10: 19
anybody during the break? 10: 19
A. Yes. 10: 20
Q Okay. D d you speak with counsel ? 10: 20
A. Yes. 10: 20
Q And did you speak with counsel about the 10: 20
proceeding at all? 10: 20
A. | asked if | were to ask a question 10: 20
about X, would that be incorrect? And he said, 10: 20
yes, that would be, so don't. So | didn't ask 10: 20
t he questions. 10: 20
Q Sorry. \Wen you said "about X," -- oh, 10:20
| see. You're referring to -- got it. 10: 20
Okay. Dr. Stone, what is your 10: 20
under st andi ng of obvi ousness? 10: 20
A. "' m sorry? 10: 20
Q What is your understanding of the term 10: 20
obvi ousness? 10: 20
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A. It's a long description here that | have 10:
concer ni ng what obvi ousness woul d be. 10:
So beginning wth Paragraph 30, the 10:

prior art conbination nmust provide a reasonable 10:
expectation -- expectation of success. Then 10:
t hey give sonme -- an exanple here. Cannot cone 10:

from hi ndsi ght recognition or the benefits or the 10:

advantages. Can't | ook back and say, oh, that 10:
woul d have been good to do. One nust place a 10:
shoe -- one's self in the shoes of a person of 10:
the ordinary skill in the art at the rel evant 10:
field of the technology at the time of the 10:
al l eged invention in order to determ ne the 10:
obvi ousness. 10:

Only consider what was known at the tinme 10:
of the invention. |Ignore the know edge that's 10:

currently held of the inventions. Cannot be used 10:

as a roadmap to reconstruct or piece together 10:
the -- that the clains of the patents at issue 10:
cannot be used as a roadmap to reconstruct or 10:
pi ece together the prior art. 10:

You have to place yourselves in the 10:
shores of a person of ordinary skill in the art 10:

that was trying to address the problens or issues 10:

as they understood it at the tinme of the 10:
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i nvention; and ignore the know edge that you 10:
currently have -- that you have -- that would 10:
have been know edge that was devel oped since that 10:
tinme. 10:

Now, when there's sonme recogni zed reason 10:
to solve a problem there are a finite nunber of 10:
I dentified predictable solution. A person of 10:
ordinary skill in the art may have a reason to 10:
pursue the known options within his or her 10:
techni cal grasp. 10:

And then, finally, that the U S. 10:
Pat ent and Trademark Office may rely on certain 10:
exanple rationales in review ng the patent 10:
applications to understand whet her the subject 10:
matter of the clains is obvious. So they woul d 10:
make that determ nation of obviousness at that 10:
point in tine. 10:

So then it gives sone exanpl es of what 10:
woul d make obvi ousness. Things that have to be 10:
there that you can conbine prior art elenents 10:

according to known nethods to yield predictable 10:
results; sinple substitution of one known el enent 10:
from another to obtain predictable results; use 10:
of a known technique to inprove simlar devices, 10:

met hods or products in the sane way; applying a 10:
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known technique to a known device to yield 10:
predi ctable -- or inprovenents to yield 10:
predi ctable results; and that it woul d be, 10:
obviously, to try choosing froma finite nunber 10:
of identified predictable solutions with a 10:
reasonabl e expectation of success. 10:
So | could go on reading ny definition, 10:

but those were what | utilized in determ ning 10:
whet her or not the -- the clainmed material was 10:
obvi ous. 10:
Q And just to clarify, were you | ooking 10:

at Paragraph 30 and ot her paragraphs in your 10:
decl arati on? 10:
A. Yes. 10:

Q Okay. And what is your understandi ng of 10:
reasonabl e expectati on of success? 10:
A. From ny perspective, | |look at a 10:
technol ogical material, the information about it, 10:
t he basic science; ook at howit's going to be 10:
conbi ned and nmake a determ nation that it's 10:
probably going to work. That's the best way | 10:
woul d descri be a reasonabl e expectation of 10:
success. 10:
Q And when you say "technol ogi cal 10:
material," what are you referring to? 10:
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A. Any of the material that describes a 10: 24

simlar technology existing at the tine of the 10: 24
original patent claim-- patent issue, | should 10: 24
say -- publication. 10: 24

Q So existing at the tinme of when the 10: 24
pat ent was published; is that right? 10: 24

A There's been a difference in when a 10: 25
patent can be -- what can be considered prior 10: 25

art and when and who gets a patent and so forth. 10:25
My best understanding is at the time of 10:25
the invention, depending on what the definition 10: 25

of at the tinme of the invention is by the Patent 10:25

and Trademark Office. And that's -- ny 10: 25
understanding is that's changed. 10: 25

Q And what is the time of the invention 10: 25
for the '220 patent? 10: 25

A. | can give you the date of the patent, 10: 25
and a prior publication date, would have been 10: 25
2000 -- February 1st, 2018. And it's a 10: 25
continuation of a patent that was filed on 10: 25

Novenber 23rd, 2016; and that, indeed, there are 10:26
el ements in here where | described the date of 10: 26
the invention when | go to the '220 patent. 10: 26

So |, frankly, don't recall what the |law 10: 26
was at the tinme of the '220 patent. | only know 10:26
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that it's considered to be the application that 10: 26
the -- I -- 1 -- 1 don't recall off the top of nmy 10:27
head. 10: 27
Q Ckay. So you don't know what the tine 10: 27
of the invention is for the '220 patent? 10: 27
MR. SEBBA: Objection; form 10: 27
THE WTNESS: | just said | don't recall 10:27
off the top of ny head. |[|'ve |ooked at it, 1've 10:27
di scussed before, but | do not recall the answer 10:27
as | sit here at the nonent. 10: 27
BY MS. NGUYEN: 10: 27
Q Do you recall how to determne the time 10:27
of the invention '220 patent? 10: 27
A | can determne the tinme that the date 10: 27
of the patent was issued, and | can detern ne 10: 27
when it was first published. | don't know 10: 27
whet her they used not ebooks or other materials. 10: 27
| don't recall that. |In the past | have done 10: 27
patents where the determ nation of the invention 10:27
was based on individual notebooks. | don't 10: 27
recall what the |law was at the time determ ning 10: 27
the date of the invention, as | sit here right 10: 27
now. 10: 27
Q When you say, "you don't recall whether 10:28
t hey used the notebooks or the material,"” who are 10: 28
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you referring to? 10: 28
MR. SEBBA: bjection; form 10: 28
THE WTNESS: It's a matter of patent 10: 28
| aw. Determ ning when the invention was has 10: 28
soneti nmes been determned in court. | don't know 10: 28
how -- 1 do not recall how it would have been 10: 28
determ ned at the time of this particul ar 10: 28
I nventi on. 10: 28
BY MS. NGUYEN: 10: 28
Q So earlier you gave ne the date of the 10: 28
patent and a prior publication date. 10: 28
A. | did. 10: 28
Q Whi ch one did you use in determ ning 10: 29
-- or in your analysis of the '220 patent? 10: 29
MR. SEBBA: Objection. M scharacterizes 10:29
t he testinony. 10: 29
THE WTNESS: | believe that | use the 10: 30
prior publication date, but | do not recall off 10: 30
the top of ny head for certain. 10: 30
BY MS. NGUYEN: 10: 30
Q And what is the prior publication date 10: 31
for the '220 patent? 10: 31
A It lists February 1st, 2018. 10: 31
But it also |lists a continuation of an 10: 31
application filed on Novenber 23rd, 2016. 10: 32
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Q Okay. Earlier you said -- or you 10: 32

menti oned hi ndsi ght recognition or benefits. 10: 32
What were you referring to? 10: 32
MR. SEBBA: Objection; form 10: 32
THE WTNESS: |I'mtrying to | ook at ny 10: 33
conpl ete sentence. 10: 33
Oh, the conplete sentence, "I also 10: 33
understand from counsel that the obvi ousness 10: 33
conbi nati on cannot cone from hindsi ght 10: 34
recognition of the benefits or advantages 10: 34
of the conbination." 10: 34
The benefits would be, oh, you know, 10: 34
I f you put these two together, we'd be able to 10: 34

solve this problem But you can't use hindsight 10:34
for that. You' d have to use what was known at 10: 34
the tine. 10: 34

So the benefits was a recognition that, 10:34

if I do these two, it will end up with sonething 10: 34

that doesn't -- a better way or does a better 10: 34
sonet hi ng; sonmehow provides an inprovenent. 10: 34
BY MS. NGUYEN: 10: 34

Q Okay. So when you say "you can't use 10: 34

hi ndsi ght; you have to use what was known at the 10: 34

time," can you explain that to ne? 10: 34
A. | think those words are obvious. 10: 34
Page 48

Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1016  Page 48
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.  IPR2023-00180




© 00 N o 0o b~ w N P

N N N N NN P B PR R R R R R
g N W N P O © W N O U M W N P O

Hi ndsi ght is |ooking back froma position where 10: 35

you' ve learned a | ot of material now and, oh, 10: 35
knowi ng this, | could conbine those and sol ve 10: 35
that problem You can't use hindsight. 10: 35

Q And what do you nean by "you've |earned 10:35

a lot of material now'? 10: 35
A Knowl edge is increasing -- I'mtold it's 10:35
nore than doubling every decade. So you can't 10: 35

use that new knowl edge to | ook back on a problem 10: 35

back then and say, oh, well, if | had conbined 10: 35
those two, | would be able to solve that problem 0:35
That's not permtted. 10: 35

Q Ckay. So earlier you had testified that 10: 36
you're not allowed to ignore the know edge t hat 10: 36

you currently have. Do you recall that? 10: 36

A Wait a mnute. You're not allowed to 10: 36
i gnore the know edge that -- | think you nust 10: 36
I gnore any new know edge in determ ning 10: 36
obvi ousness. You can't use new know edge t hat 10: 36
woul d have been accrued -- excuse nme -- that 10: 36

woul d have been generated since the tine of the 10: 36
i nventi on. 10: 36

Q Okay. And then you testified that 10: 36
there are nine nunmber of identified predictable 10: 37

sol uti ons. 10: 37
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A. Ni ne? A known number. | don't think I 10: 37
said "nine." A finite nunber. 10: 37
Q Yeah. That's what the transcript says. 10:37

Okay. That's fine. 10: 37
A Probably shoul d have been a "finite 10: 37
nunmber . " 10: 37

Yes. Specifically, ny paragraph reads, 10:37
“"And there are a finite nunber of identified 10: 37
predi ctabl e sol utions.” 10: 37

Q VWi ch paragraph are you referring to? 10: 37

A. It's 27f. 10: 37

Q. And how many known sol utions are there 10: 37

in 27f -- or, sorry, in 277 10: 37
A How many sol utions or how many 10: 37

par agraphs -- subheadings? | don't understand 10: 37
your question. 10: 37
Q You called them solutions, but -- sorry. 0:37

I n Paragraph 27, you are providing a 10: 38

list of factors; is that right? 10: 38
A That's correct. 10: 38

Q Do you recall whether you tal ked about 10: 38

any of these factors in your declaration, aside 10: 38

from Paragraph 277 10: 38

A. |'d have to read each of the paragraphs. 0:38

| don't have it nenorized. 10: 38
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Q Okay. Dr. Stone, what is your 10: 39
under st andi ng of a person of ordinary skill in 10: 39
the art? 10: 39

MR. SEBBA: Objection; form 10: 39

THE W TNESS: What | used in this 10: 39
particul ar anal ysis was accepti ng what Lul ulenon 10: 39
had suggested was a per -- a person of ordinary 10: 39
skill in the art; that the person would have had 10: 39
a bachel or's degree in engineering, conputer 10: 39
science, industrial design, bionechanics or 10: 39
arelated field, and at | east two years of 10: 40
experience researchi ng, devel opi ng, designing 10: 40
and/ or testing fitness or physiological sensors, 10:40
wear abl e devi ces, physiological or bionmechanical 10:40
devi ces, renmpte control systens or interfaces 10: 40
and/ or networ k- based applications and/ or 10: 40
equi val ent -- or the equival ent experience or 10: 40
educati on. 10: 40
BY MS. NGUYEN: 10: 40

Q So you agree with this |evel of ordinary 10:40
skill in the art? 10: 40

A. | accepted that as a basis for my de -- 10:40
my decl arati on. 10: 40

Q You accepted it because you agree; is 10: 40
that right? 10: 40
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MR. SEBBA: Objection. M scharacterizes 10:40
testi nony. 10: 40
THE W TNESS: | accepted it because | 10: 40
did not find a disagreement with any of those 10: 40
el ements. 10: 40
BY MS. NGUYEN: 10: 40
Q You accepted -- 10: 40
A. | m ght have stated it differently 10: 40
nmyself. | accepted it as a basis to do ny 10: 40
anal ysi s. 10: 41
Q Okay. Dr. Stone, how do you feel 10: 41
-- sorry. Strike that. 10: 41
How do you fit into the |evel of 10: 41
ordinary skill in the art? 10: 41
A. | believe I'man expert in the skill 10: 41
of the art, but | have hired and worked wth 10: 41
numer ous engi neers who woul d neet that 10: 41
requi rement. 10: 41
Q You hired and worked wi th nunmerous 10: 41
engi neers at your previous conpany; is that 10: 41
right? 10: 41
A. Conpani es. 10: 41
Q Conpani es. 10: 41
What about sonme of the students that you 10:42
work with at Virginia Tech? 10: 42
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A. | don't believe that those students yet 10:42

woul d quite neet all of those requirenents. 10: 42
Q Is there a reason why these students 10: 42
woul d not neet all of the requirenments? 10: 42

A Most of the students |I'mworking with 10: 42
have not yet achieved their bachel or's degree. 10: 42

|'"'mteaching in the senior design area. And they 10:42

don't have years of experience re -- researching, 10:42
devel opi ng, designing or testing fitness or 10: 42
sim |l ar equi pnent just yet. 10: 42
Q Ckay. And earlier you said, "I believe 10:42
['"'m an expert in the skill in the art.” Do you 10: 42
recal |l that? 10: 42
MR. SEBBA: Cbj ection; form 10: 42

THE WTNESS: | believe I'm an expert 10: 42

and have nore than ordinary skill in the art as 10: 43
descri bed. 10: 43
BY MS. NGUYEN: 10: 43
Q Okay. So you have a level that is 10: 43

hi gher than a POSITA;, is that right? 10: 43
A That's correct. 10: 43

Q How many years of experience do you have 10: 43

researching, devel opi ng, designing and/or testing 10: 43

fitness or physiol ogical sensors? 10: 43
MR. SEBBA: Objection; form 10: 43
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THE W TNESS:  Approxi nately 45. 10: 43

BY MS. NGUYEN: 10: 43
Q How many years of experience do you have 10: 43
resear chi ng, devel oping, designing and/or working 10: 43
wi th network-based applications? 10: 43

A. Approxi mately 23 -- nope. Sorry. 25. 10: 44

Q Okay. Dr. Stone, you have the '220 10: 45
patent in front of you, correct? 10: 45
A. Yes. 10: 45

Q Okay. And do you agree that the Exhibit 10:45
1001, the '220 patent that's in front of you, is 10:45
conpl ete and accurate? 10: 45

A. It appears to be. 10: 45

Q Okay. And you cited parts of the '220 10: 45

patent in your declaration; is that right? 10: 45
A. Yes. 10: 45
Q Did you cite parts of the '220 patent 10: 45
that are relevant? 10: 45
A. Yes. 10: 45

Q Okay. D d you cite the best disclosures 10:45

of the '220 patent in your declaration? 10: 45

MR. SEBBA: Objection; form 10: 45

THE WTNESS: | cited the ones that | 10: 45

bel i eved were needed to be cited. 10: 45

BY MS. NGUYEN: 10: 45
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Q Okay. And did you omt citing the parts 10:

of the '220 patent that you did not believe 10:
needed to be cited? 10:
MR. SEBBA: Cbj ection; form 10:

THE WTNESS: | had no reason to cite 10:

parts that | didn't think needed to be cited, so 10:
| didn't cite parts that | didn't think needed to 10:
be cited. 10:
BY MS. NGUYEN: 10:
Q Did you consider every word of the '220 10:

pat ent ? 10:
MR. SEBBA: Objection; form 10:

THE WTNESS: | read every word of the 10:

'220 patent and cited the words that | believed 10:
to be rel evant. 10:
BY MS. NGUYEN: 10:
Q Okay. |Is there anything about the '220 10:
patent that you don't understand? 10:
A | don't think so. 10:

Q Ckay. Can you point ne to where in your 10:
decl aration you tal k about the '220 patent? 10:
A. Page 14, technical background, paragraph 10:

-- beginning with Paragraph 41 and 42, is where | 10:
descri bed the ' 220 patent. 10:
Q Okay. And in Paragraph 42 of your 10:
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decl aration, you copied independent Claim11; is 10:47
that right? 10: 47
A That's correct. 10: 47
Q And there is alimtation in the mddle 10:47

of the claimlabeled bracket 11C. Do you see 10: 47
t hat ? 10: 47
A. | do. 10: 47
Q And what is a Limtation 11C? 10: 47
A. "Record athletic activity perfornmed by a 10: 47
user." 10: 47

Q Ckay. Do you talk about the '220 patent 10:47

i n other portions of your declaration? 10: 47
A. l'"mcertain | refer toit -- | refer to 10:47
it in nume -- nunmerous other places, | believe. 10: 47

Q Okay. Maybe we can turn to Paragraph 50 10: 48

of your decl aration. 10: 48
A. Okay. 10: 48
Q Whul d you agree that Paragraph 50 of 10: 48
your declaration tal ks about the '220 patent? 10: 48
A. Yes. 10: 48

Q And in your opinion, is Figure 2 of the 10:48
'220 patent an exanple of 11C, "Record athletic 10: 48

activity perfornmed by a user"? 10: 48

A. If you don't mnd, I"'mgoing to | ook at 10:48

t he description of what the patent says that 10: 48
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Figure 2 is about. 10: 48

It says, "Figures 2 and 3 illustrate an 10:49
exampl e of an athletic information nonitoring 10: 49
device that may be enpl oyed according to various 10:49
exanpl es of the invention.” 10: 49

So it is a device which nmay be enployed 10:49
according to various exanples of the invention. 10: 49

| think that's how | would word it, and | would 10: 49

stay with that. 10: 49
Q So would -- is Figure 2 of the '220 10: 49
patent an exanple of 11C, "Record athletic 10: 49
activity performed by a user"? 10: 49
MR. SEBBA: Cbj ection; form 10: 49

THE WTNESS: It is an exanple of a 10: 49

devi ce which can be enpl oyed according to various 10: 49
exanples of the exhibit. | believe, if | |ook 10: 49
at the entirety of the specification, | can 10: 49
determ ne what is clainmed by 11 -- by the el enent 10:49
11C. 10: 50
BY MS. NGUYEN: 10: 50

Q Okay. So you've | ooked at the entirety 10:50

of the specification before, correct? 10: 50

A. | have. 10: 50

Q Do you recall discussing in your 10: 50

decl aration 11C? 10: 50
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A. Yes. 10:

Q Did you discuss 11C in Paragraph 50 of 10:
your decl aration? 10:
A. Yes. 10:
Q Can you point nme to where you discuss 10:
11C in Paragraph 50 of your declaration? 10:
A |"'msorry. Claim1l is what's being 10:

tal ked about in Claim50 and it's tal ki ng about 10:

the term"record.” And | nentioned Claim1l -- 10:
well, that's -- that's calling out 11C here 10:
at -- in the last line of that particular 10:
par agr aph. 10:
Q Ckay. So what does Paragraph 50 of your 10:
decl arati on di scuss? 10:
A It discusses the use of "record" and/or 10:
“"recorded” in the -- in the patent, and |I' musing 10:
that to affirmthe meaning of my understandi ng of 10:
"record" in Claim11. 10:
Q Okay. When you say "affirmthe nmeaning 10:
of my understanding of 'record" in Claim11," 10:
woul d you agree that Figure 2 is cited in 10:
Par agraph 50 of your declaration? 10:
A Yes. Figure 2 is cited in ny 10:
decl ar ati on. 10:
Q And woul d you agree that Figure 2 10:
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affirms the meani ng of your understandi ng of 10: 52
"record" in Claim11”? 10: 52
A. Wth the discussion of what is there, 10: 52

and the rest of the exhibits, the totality of it, 10:52

affirms what | understand to be the neaning of 10: 52
the term"record” in Claiml1ll. [|I'mnot going to 10:52
break it up into parts. 10: 52

Q Okay. So when you say "the discussion 10: 52
of what is there," are you referring to the cites 10:52
i n Paragraph 50 of your declaration? 10: 52
A. |"mreferring to Paragraph 50, to the 10: 52
citations that are there. And then ny summary in 10:52
Par agraph 50, "Therefore, when Claim1l recites 10: 52

to the nonitoring systemthat recorded athletic 10: 52

activity, in ny opinion, a person of ordinary 10: 53
skill in the art would understand that Claim1 is 10:53
using 'record to nean neasure or capture and 10: 53
save -- and save." 10: 53

Q And you agree that you cited to 10: 53
Figure 2 of the '220 patent, correct? 10: 53

A VWhat | cited in Figure 2 of the 10: 53
Fig -- '220 patent illustrates one exanple of an 10:53

athletic informati on nonitoring device that may 10: 53

be enpl oyed according to various exanpl es of 10: 53
the invention to neasure athletic infornation 10: 53
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corresponding to a user's activity. 10: 53
That's what | said. 10: 53
Q So is Figure 2 of '220 patent an exanple 10:53
of what is clained in Claim 11? 10: 53
MR. SEBBA: Objection; form 10: 53
THE W TNESS: Figure 2 is an 10: 54
illustration of a device that helps inform 10: 54
what is clainmed as "record"” in Cl aim11. 10: 54
BY MS. NGUYEN: 10: 54
Q And when you say "what is clainmed as 10: 54
record in Claim1ll," are you referring to Elenent 10:54
11C, "Record athletic activity performed by a 10: 54
user"? 10: 54
A If I said "claim for this claim it -- 10:54
to informwhat is the neaning of the termrecord 10:54
in -- ClaimTerm 11C -- or, sorry, in Claim11C  10:55
Technically the elenent of Claim1l -- 11C. 10: 55
MS. NGUYEN:. Ckay. Wy don't we take a 10:55
break? 10: 55
THE VI DEOGRAPHER: Tinme is 10:55 a.m 10: 55
This ends Unit 2. W're off the record. 10: 55
(Recess taken.) 10: 55
THE VI DEOGRAPHER: The time is 11:13 11:13
a.m This begins Unit Nunmber 3. We're on the 11: 14
record. 11: 14
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BY MS. NGUYEN: 11: 14
Q Ckay. Dr. Stone, you didn't communicate 11:14
w th anybody about the substance of this 11: 14
proceedi ng since the start of the proceeding. 11: 14
A. No. 11: 14
Q Okay. Earlier you nentioned asking a 11: 14
question about X to counsel. Do you recall that? 11:14
A. Yes. 11: 14
Q Did you ask anything el se? 11: 14
A No. 11: 14
Q Okay. D d they answer your question? 11: 14
A. Counsel asked ny question -- answered 11: 14
t he question that | asked and said, "that would 11: 14
be di scussing, so you can't ask that question.” 11: 14
Q Under st ood. 11: 14
Okay. Let's turn to Paragraph 43 of 11: 14
your declaration -- actually, let's turn to 11: 15
Par agraph 53. 11: 15
Pl ease read Paragraph 53 to yourself and 11:15
|l et me know when you're done. 11: 15
A (Revi ews docunent.) 11: 15
Yes. 11: 16
Q Okay. What does Paragraph 53 of your 11:16
decl arati on di scuss? 11:16
A It discusses, as | conclude, that 11: 16
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a person woul d understand, in view of the 11:
specification, that it is the athletic data 11:
di splay configuration device, not the athletic 11:
activity nmonitoring system that wites athletic 11:
data to nenory. 11:

So it's discussing the chain of events 11:

and the devices that record -- that wite the 11:
athletic data to nmenory or record the athletic 11:
dat a. 11:
Q VWhat do you nean by "chain of events"? 11:
A Well, we're tal king about "recorded"” in 11:

Claim1l requires nerely nore than witing data to 11:

menory. So we have the sensing, or neasurenent, 11:
and capturing process that ultimately is to 11:
record the athletic data. 11:
Q So by "chain of event,"” do you nean 11:
nmerely nore than witing data to nenory? 11:
A. Yes. 11:

Q And you woul d agree that Paragraph 53 of 11:

your declaration discusses Claim1 of the '220 11:

patent, right? 11:

A It discusses Claim1l and then inforns 11:

how to understood "record" when it's used in 11:

Claim11. 11:

Q So Paragraph 53 of your declaration 11:
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di scusses the neaning of "record" in Claim11; is 11:
that right? 11:
A. Par agraph -- or, sorry, Claim1l uses the 11:

term "recorded" and gives ne context with which 11:

to understand the claim-- the term"record” in 11:
Claim 11. 11:
Q VWhat do you nean by "context"? 11:
A. It's ny understanding that when a term 11:
Is used in one claim then that sane term or 11:

meani ng of that term is what is neant when it's 11:

used, again, unless there's sonething which would 11:

make it being -- have a different neaning. 11:
Q Is there a specific context in Paragraph 11:

53 that you're referring to? 11:
A. Well, | can read it out | oud. lt's -- 11:
it's very straightforward of what's happeni ng 11:
her e. 11:
“"A person of ordinary skill in the art 11:

woul d understand that 'recorded’ -- in Caim1l 11:

"recorded' requires nore than nerely witing data 11:
from menory. The specification explains that 11:
it is the athletic data display configuration 11:
devi ce, 601, not the athletic activity nonitoring 11:
systemrecited in Claiml1l, that wites athletic 11:

data to nenory. Athletic data recorded by 11:
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the athletic informati on nonitoring device 11: 19
Is transmtted to the athletic information 11: 19
col l ection and di splay device, which includes 11:19
the athletic data collection nodule, 505." 11:19
"As shown in Figure 5, the athletic 11: 19

i nformation collection and display device, 501, 11: 19
I ncludes an interface for receiving data fromthe 11:19
athletic information nonitoring device. Once the 11:19
athletic data collection nodul e has coll ected 11:19
t he process signals provided by the athletic 11: 20
i nformation nonitoring device, the athletic data 11:20
coll ection nodule, 505, transmts the athletic 11: 20
data to an athletic data display configuration 11: 20
device, 601, through the interface nodule, 507. 11: 20
The athletic data display configuration, 601, 11: 20
i ncl udes an athletic data storage, 607. It's 11: 20
here the system stores the athletic data in 11: 20
athletic data storage for future use. This, 11: 20
t hus, |leaves nmy opinion -- or, thus, it is ny 11: 20
opi nion that a person of ordinary skill in 11: 20
the art would understand, in view of the 11: 20
specification, that it is the athletic data 11: 20
di spl ay device, not the athletic nonitoring 11: 20
system that wites athletic data to nenory." 11: 20
So "record" has to capture or neasure 11: 20
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-- sorry. It has to sense, neasure and capture. 11:21
Q Ckay. Thank you for that. 11: 21
So |l ooking at the first cite in 11: 21
Par agraph 53 of your declaration, you cite, in 11: 21
the first instance, the '220 patent, Columm 16, 11: 21
Line 4 to 6; is that right? 11: 21
A. Yes. 11: 21
Q So woul d you agree that Columm 16, Line 11:21
4 to 6, informs your nmeaning of the word "record" 11:21
in Claim11? 11: 21
A. It was part of what infornmed ny 11: 21
under st andi ng. 11: 21
Q Ckay. What else informed your 11: 21
under st andi ng? 11: 21
A. | have other cites here that we go 11: 21
t hrough. 11: 21
Q Yes, which would be -- what is the next 11:21
cite? 11: 21
A. well, we have Colum 16, 4 through 6. 11: 21
We have references to the figure -- sorry, the 11: 22
figures, 601 -- or the elenents of 601, 201, 501 11:22
and 505, 503, 507. And we have paragraph -- or 11: 22
Col um 17, Lines 1 through 5; Colum 17, Lines 44 11:22
t hrough 46; and Column 17, Line 50 through 53. 11: 22
Q So Columms 16, Lines 4 to 6; figures 11: 22
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-- or Elenments 601, 201, 501, 505, 503, 507; 11: 23
Columm 17, Lines 1 to 5; Colum 17, Lines 44 to 11: 23
46; and Columm 17, Line 50 to 53, all informyou 11:23
of the neaning of "record"; is that right? 11: 23

A | think you m ssed El enment 607, and I'm 11:23
not sure | had 201 before -- yeah. W had 201. 11: 23

But those inforned nme of howto 11: 23
understand "record” in Claim1llC. 11: 23
Q Dr. Stone, does your declaration contain 11:24

all of your opinions with respect to the '220 in 11:24

this | PR proceedi ng? 11: 24
A Al'l of nmy opinions? | have no other 11: 24
opi nions that | can recall. 11: 24

M5. NGUYEN. Ckay. So it sounds |ike 11: 24

l unch is here. Wy don't we take a lunch break 11: 24

to avoid food getting col d? 11: 24
THE VI DEOGRAPHER: Tinme is 11:24 a.m 11: 24

We're off the record. 11: 24
(Lunch recess taken.) 11: 25

THE VI DEOGRAPHER: The tinme is 12:04 12: 05

p.m W' re on the record. 12: 05
BY MS. NGUYEN: 12: 05
Q Okay. Good afternoon, Dr. Stone. 12: 05

A Good afternoon. 12: 05

Q Pl ease take a | ook at Paragraph 78 of 12: 05
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your decl arati on. 12: 05
A. Yes. 12: 06

Q Okay. And woul d you agree that 12: 06

Par agraph 78 of your declaration discusses a 12: 06
prior art reference called Johnson? 12: 06
A Yes. 12: 06

Q Okay. Before you began working on 12: 06
this case, were you famliar with the Johnson 12: 06
reference? 12: 06
A. Not to ny recollection. 12: 06

Q Okay. Do you renenber if you found the 12:06
Johnson reference yoursel f? 12: 06
A Yes. | renenber. 12: 06

Q Okay. So did you find Johnson? 12: 06

A. No. 12: 06

Q And did you review Johnson in its 12: 06
entirety? 12: 06
A. | reviewed Johnson, and, in particular, 12:06

| anal yzed the references that were made in 12: 06
Lul ul enon's filings. 12: 06
Q By "Lululenon's filings," which 12: 06
docunents are you referring to? 12: 07
A Well, Lululenon has the initial 12: 07
application to the PR And their expert 12: 07
reports, testinmony, | reviewed those. 12: 07
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Q  Okay. So -- 12: 07

A. Revi ewed and anal yzed those, | should 12: 07
say. 12: 07
Q So you reviewed and anal yzed the 12: 07

references nmade in Lululenmon's filings; is that 12: 07

correct? 12: 07
A | just said what | meant, yes, that 12: 07
-- the references that they nmade in their 12: 07
filings, that's correct. 12: 07
Q What do you nean by “"references"? 12: 07
A. VWhen they would -- what | nean by 12: 07
references is what they pointed to as evi dence 12: 07
for their position, as in, | should say, what 12: 07

Lul ul enon and their representatives pointed to as 12: 07
evi dence for their position. 12: 08

Q Ckay. And did you understand everything 12:08

described wi thin Johnson? 12: 08
A. To the best of ny know edge, | didn't 12: 08
recall -- 1 don't recall anything | didn't 12: 08
under st and. 12: 08
Q Okay. Do you know how nuch tinme you 12: 08
spent review ng Johnson? 12: 08
A No. Don't recall. 12: 08
Q One hour? 12: 08
A | don't recall. 12: 08
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Takes longer than that to read a patent. 12:

Q Okay. So turning back to Paragraph 78 12:
of your declaration, there is a figure in 12:
Par agraph 78 of your declaration. Do you see 12:
t hat ? 12:
A | do. 12:
Q Okay. And would you agree that this 12:
figure is Figure 23 of Johnson? 12:
A. That's what it says. 12:
Q And Figure 23 of Johnson has 14 12:
rectangles, which | think you call tiles; is that 12:
right? 12:
A. | don't think I"'mcalling it tiles in 12:
Paragraph 78. | call it atile, and | also call 12:
it a mlestone achi evenent tag. 12:
Q Ckay. So in your opinion, is atile a 12:
m | est one achi evenent tag? 12:
A That's what | called it here. |'m not 12:
going to -- I'mnot changing ny position. 12:
Q Okay. And what is your definition of a 12:
tile? 12:
A. Best describing atileis it's a -- an 12:
area that's bl ocked off and separated from 12:
ot hers, and whether a simlar or a pattern, we 12:

can look it up in a dictionary, but | think we've 12:
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all seen tiled floors. These are arranged in a 12: 10
fashi on as one would see on tiling of a floor. 12: 10
It's a convenient way of putting how they're 12: 10
arranged. 12: 10
Q Okay. So a tile is an arrangenent in 12: 10
Figure 23; is that right? 12: 10
A. Atile is an elenment that has been 12: 10
arranged in a tile-like pattern. 12: 10
Q VWhat's a "tile-like pattern"? 12: 10
A. Look at nost bathroom floors and you'll 12:10
see a tile-like pattern. | don't think I need to 12:10
do a definition of that. 12: 10
Q Ckay. In the context of Figure 23, is 12: 10
this a bathroomlike floor? 12: 10
A. It's in a pattern simlar to what one 12: 10
see there -- a tiling pattern. 12: 10
Q Simlar to a bathroomfl oor? 12: 10
A. O a kitchen floor that's laid with 12: 11
vinyl tile or simlar-type things, walls that 12: 11
are -- nowit's very popular in a kitchen to 12: 11
use subway tiles. | think it's a use -- that's 12: 11
the comon definition of what a tile is. It's a 12:11
pattern. 12: 11
Q Okay. So then in Figure 23, is it your 12:11
opi nion that there are 14 tiles? 12: 11
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A. Well, certainly there are 14 what |'ve 12: 11
previously called tags that are arranged in a 12: 11
tile pattern. 12: 11

Q Okay. So there are 14 tags arranged in 12:11
atile pattern; is that right? 12: 11

A. | would say that, yes. 12: 11

Q Okay. And each tile is associated with 12:11
one user; is that right? 12: 11

A. That appears to be the case. 12: 11

Q Okay. So then if we |look at the bottom 12:11
left tile, it has a picture of a dog and the nane 12:11
daDwag, spelled D-a-d-wa-g; is that right? 12:12

A. | think dawg is -- is d-a-wg, but if 12:12
it's DWA-Git's DWAG 12: 12

Q Sure. Okay. So the bottomleft tile 12:12
has a picture of a dog and the nane daDwag? 12:12

A Yes. 12:12

Q What el se does that tile in the bottom 12:12
| eft have? 12:12

A It has a nunber at the top, and it | ooks 12:12
like it's a date at the bottom or it could be a 12:12
time. |I'mnot certain. It's not a very clear 12:12
I mge to read. 12:12

Q s the nunber at the top 5007 12: 13

A. | would interpret it as that. It's very 12:13
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difficult to read it. 12: 13

Q Ckay. And what does the nunber 500 12:13
represent? 12: 13
A Well, it's said to be described of the 12: 13
m | estone achi evenents whet her Johnson -- is used 12: 14

in Johnson to identify whether a user has nmet the 12:14
wor kout m | estone, but it refers to the 500-mle 12:14
club, so one assumes that's when he's achi eved 12: 14
500 m | es. 12: 14
Q So D-a-d-wa-g has achieved 500 m | es; 12: 14
Is that right? 12: 14
A | woul d assune that. 12: 14
Q And | ooking at Figure 23, has anybody 12: 14

el se achi eved 500 m | es? 12: 14
A. | ndeed, there are other tags that show 12: 14

500 m | es of achievenment. 12: 15
(Exhi bit No. 1005, U.S. Patent 12: 15

Application Publication No. 2009/0150178 Al, was 12:15
I nt roduced.) 12: 16
BY MS. NGUYEN: 12: 16

Q Okay. So | am handi ng you Exhibit 1005. 2:16

Dr. Stone have you seen Exhibit 1005 12: 16
bef ore? 12: 16
A. Yes. 12: 16

Q And if | refer to Exhibit 1005 as the 12: 16
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Sutton reference, you would understand what I'm 12:16
referring to? 12: 16
A Yes. 12: 16
Q Did you find the Sutton reference 12: 16
yoursel f? 12: 16
A. No. 12: 16
Q And in form ng your opinion, did you 12: 16
revi ew Sutton? 12:16
A. | did. 12: 16
Q Did you review Sutton in its entirety? 12: 16
A. | read Sutton in its entirety. 12: 16
Q And did you understand everything 12: 16
descri bed within Sutton? 12: 16
A | did not find anything |I did not 12: 17
under st and. 12: 17
Q Pl ease turn to Figure 5 of Sutton. 12: 17
What does Figure 5 of Sutton show? 12: 17
A. Figure 5 of Sutton shows a map. Under 12: 17
description it has sone nanes of people who rode 12:17
the cross bike. It has a tinme stanp of who's 12: 17
submtted it, what the sport is and then it has 12: 17
sone paraneters for someone for the tinme they 12: 17
-- tinme, pace, speed, heart rate, calories that 12: 17
were used during sone event. 12: 17
Q Okay. What are the nanmes of the people 12:18
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under the description? 12:

A. It says that they rode the cross bike. 12:
That's -- you want to know the nanes? Stacy, 12:
Dirk, Digel and Jeff. 12:

Q Okay. And in Figure 5, there is at the 12:
top a user that submtted the map; is that right? 12:
A. Yes. 12:
Q And what is the name of this individual 12:
that submtted the map? 12:
A Joe Fabris. 12:
Q. And Figure 5 is for cross bike; is that 12:

right? 12:
A | woul d assune that's correct. 12:
Q Okay. Can you turn to Figure 10 of 12:
Sutton? What does Figure 10 show? 12:
A. It appears to be showing an invitation 12:

and sonme, apparently, RSVPs for an event to take 12:
pl ace on Novenber 21st. 12:
Q Do you know what type of event will take 12:

pl ace on Novenber 21st? 12:

A. It says the sport is running. 12:

Q Okay. Does Figure 10 show anyt hing 12:

el se? 12:

A. [''m sorry? 12:

Q Does Figure 10 show anything el se? 12:
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A. It shows a nunmber of things. What -- in 12:20
particular, it says who was invited. 12: 20
Q  Yes. 12: 20
A. Okay. And sone friends and, apparently, 12:20
a group that was invited. And where the event it 12:20

to take pl ace. 12: 20
Q Okay. So Mtch Drewis one invited 12: 20
friend; is that right? 12: 20
A. Yes. 12: 20
Q Are there other invited friends? 12: 20
A. Yes. 12: 20
Q VWhat are they or who are they? 12: 20
A. Hank Lawson, Charl es Al exander, Dirk 12: 20
Rohl of f, Bert Keely and Doug Steedman and a 12: 20
group, the Working Day Runners. 12: 20

M5. NGUYEN:. Okay. Let's take a break. 12:21

THE VI DEOGRAPHER: Tinme is 12:21 p.m 12: 21
We're off the record. 12: 21
(Recess taken.) 12: 21
THE VI DEOGRAPHER: The time is 12:39 12: 39

p.m This begins Unit Nunmber 4. W're on the 12: 39

record. 12: 39

BY MS. NGUYEN: 12: 39

Q Okay. Dr. Stone, good afternoon. 12: 39

A. Good afternoon. 12: 39
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Q Okay. We have no further questions. 12: 40
MR. SEBBA: Ckay. We're gonna take a 12: 40
qui ck break to |l ook at our notes before to see if 12:40
we need any redirect. 12: 40
THE VI DEOGRAPHER: The tine is 12:39 12: 40
p.m W're off the record. 12: 40
(Recess taken.) 12: 40
THE VI DEOGRAPHER: Tine is 12:47 p. m 12: 47
We're on the record. 12: 47
EXAM NATI ON 12: 47
BY MR, SEBBA: 12: 47
Q Dr. Stone, how are you? 12: 47
A. Very well. Thank you. 12: 47
Q Can you please turn to Paragraph 15 of 12: 47
your decl aration? 12: 47
A. Yes. 12: 47
Q Okay. Are you there? 12: 47
A. | am 12: 47
Q Al right. Can you review this? 12: 47
A. Yes. 12: 47
Q Okay. What date did you use to analyze 12:47
the prior art? 12: 47
A Vell, in spite of my prior |ack of 12: 47
recol l ection, | have here August 9th, 2010. And 12:47
when | prepared ny report and | reviewed it, 12: 47
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that's the date that | used. 12: 47
Q Ckay. And just to be clear, it's your 12: 47
understanding that's the date of invention of the 12:47
'220 patent? 12: 47
A That's ny under st andi ng. 12: 47
Q Okay. And let's turn to the '220 12: 48
patent, which is Exhibit 1001. 12: 48
On the second page, on the top left you 12:48
see a line marked 607 12: 48
A Yes. 12: 48
Q And what's |isted on that? 12: 48
A It says a provisional application, 12: 48
Nunber 61/371,842, was filed on August 9th, 2010. 12:48
Q Okay. And that's the date you used for 12:48
the date of invention? 12: 48
A. That's correct. 12: 48
Q Okay. And then the other thing I would 12:48
like to do is can we turn to Page -- or, excuse 12: 48
me, Paragraph 35 of your declaration -- excuse 12: 48
me, Paragraph 34 of your decl aration. 12: 48
Are you there? 12: 48
A. Yes. 12: 48
Q Okay. And so it's -- the second 12: 48
sentence here says that you understand from 12: 48
counsel that the PTAB will defer to the ordinary 12:49
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and customary neaning that the ternms woul d have 12: 49
to a person of ordinary skill in the art at the 12: 49
tinme of the invention, correct? 12: 49
A. Yes. 12: 49

Q And sonetines when you're review ng a 12: 49
patent you have to determ ne what the ordinary 12: 49
and customary neaning is or what a claim 12: 49
construction is, correct? 12: 49
A. Correct. 12: 49

Q And in what circunmstances do you have to 12:49

do that? 12: 49
A. well, like, I think I gave an exanple 12: 49
earlier of the word r-e-a-d, which you'd have to 12:49
| ook at the context to determ ne whether it's 12: 49
read or read. And again, here, you have to | ook 12:49
at the claimlanguage, the context that surrounds 12:49
it to determ ne what the usual and custonmary 12: 49
meani ng is. 12: 49
Q And so you have to do -- do you have to 12:49

do that anytine you' re not sure what the ordinary 12:49
and customary neani ng woul d be fromthe claim 12: 49
al one? 12: 49
MS. NGUYEN: QObjection; form 12: 50

THE WTNESS: If |I'mnot sure of what 12: 50

means when | first read it, | would have to | ook 12:50
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at further context. 12: 50
MR. SEBBA: OCkay. No further questions. 2:50
M5. NGUYEN. Sorry. Take a break. 12: 50
THE VI DEOGRAPHER: Tinme is 12:50 p.m 12: 50
We're off the record. 12: 50
(Recess taken.) 12: 52
THE VI DEOGRAPHER: Tine is 12:52 p.m 12: 53
We're on the record. 12: 53
FURTHER EXAM NATI ON 12: 53
BY MS. NGUYEN: 12: 53
Q Ckay. Dr. Stone, did you talk to 12: 53
counsel during the break about your testinony 12: 53
W th respect to the redirect? 12: 53
A. Yes. 12: 53
M5. NGUYEN. We have no questi ons. 12: 53
THE VI DEOGRAPHER: Tine is 12:53 p.m 12: 53
We're off the record. 12: 53
(Deposition concluded -- 12:53 p.m) 12: 53
12: 53
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