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Representative Claim 1

A food flavor additive composition comprising:
a) an isolated heme-containing protein;

b) a compound selected from glucose, ribose, fructose, lactose,
xylose, arabinose, glucose-6-phosphate, maltose, maltodextrin, and galactose,
and mixtures of two or more thereof; and

c) a compound selected from cysteine, cystine, thiamine, methionine,
and mixtures of two or more thereof;

wherein the flavor additive composition contains no animal products;
and

wherein cooking the food flavor additive composition results in the
production of at least two volatile compounds which have a meat-associated
aroma.
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Grounds of Challenge

Invalidity
mm

1-5,7-9,23-24 Anticipation

2A-2B [-12, 14-24 Obviousness

3A-3D 1-12, 14-24 Obviousness

4A-4C [-12, 14-24 Obviousness
3
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Brown

Giacino in view of Brown (and MacLeod)

Giacino in view of Conrad and Crane (and
Proulx, Perret, or Macleod)

Giacino in view of Proulx and Conrad (and
Perret or Macleod)
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Deficiencies in Grounds

I I A

1-5,7-9,23-24 I Petition fails to show Brown discloses sulfur-containing

compound limitation

|-5,7-9,23-24 | Petition fails to show Brown discloses a food flavor additive

composition

[-12, 14-24 2A-2B Petition fails to show Giacino and Brown disclose at least two

volatile compounds

1-12, 14-24 2A-2B Hindsight fails to establish POSA would have been motivated to
combine Giacino and Brown as proposed

1-12, 14-24 3A-3D Petition fails to establish POSA would have been motivated to
combine Giacino, Conrad, and Crane as proposed

1-12, 14,24 4A-4C Petition fails to establish POSA would have been motivated to

combine Giacino, Proulx,and Conrad as proposed
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Ground 1: Anticipation by Brown
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Ground 1: Anticipation by Brown

Petition maps claimed sulfur compounds to pea flour proteins:

Pet., 12.

POR, 7-8. Pet., 22.
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Ground 1: Anticipation by Brown

District court construction excludes plant proteins (pea flour):

EX2016 (CC Order), 9.

Petitioner argued plant proteins are excluded from 096 claims:

Bobrick Washroom Equip., Inc., 527 F.3d 1379, 1382 (Fed. Cir. 2008). No contrary evidence

exists here because, consistent with a POSITA’s understanding, the patents’ specifications

expressly distinguish the claimed sugar and sulfur molecules from proteins. *761 patent 36:18-21
EX2019 (Motif Opening CC Brief), 9.

POR, 9-10. EX2020 (McGorrin CC Dec.), |21.
» 7

Patent Owner Impossible’s Oral Argument
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE IPR2023-00206



Ground 1: Anticipation by Brown

Petition maps Brown’s muscle replica to a “food flavor additive
composition”:

Pet., 20.

POR, I'I, I3-18.
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Ground 1: Anticipation by Brown

Petition confuses a meat replica (food product) and a muscle replica:

EX1012 (Brown), [00364].

EX2030 (Qian Dec.), {[50.

POR, I'I, I3-18.
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Ground 1: Anticipation by Brown

Dr.Tarté confirmed the meat replica (food product) in paragraph [0364]:

Q When you cite to Brown Paragraph 364 here
at that Paragraph 109 of your declaration, what meat
replica composition are you referring to?

seskesiesiesie

THE WITNESS: The composition comprising

pea flour, sunflower oil, glucose, and

leghemoglobin.

EX2032 (TartéTr.), 30:22-31:3.

Petitioner’s district court construction requires distinct composition:

EX2020 (CC Order), I7.

POR, I 1, 13-18.
> 10
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Ground 1: Anticipation by Brown

Petitioner does not dispute POR arguments:

Pet. Reply, I.

PO Sur-reply, I.
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Grounds 2A-2B: Obviousness
over Giacino and Brown
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Grounds 2A-2B: Obviousness over Giacino
and Brown

“[A] patent composed of several elements is not proved obvious merely
by demonstrating that each of its elements was, independently, known in
the prior art. ... [I]Jt can be important to identify a reason that would
have prompted a person of ordinary skill in the relevant field to
combine the elements in the way the claimed new invention does.”

KSR Int’l Co. v.Teleflex Inc., 550 U.S. 398,418 (2006).

“A factfinder should be aware, of course, of the distortion caused by
hindsight bias and must be cautious of arguments reliant upon ex post
reasoning.”

Id. at 421.

Inst. Dec., 18-19.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Petition proposes adding leghemoglobin to Giacino’s composition:

Pet., 27.

Pet., 30.

POR, 23, 25-26, 30-31.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Petition’s uncorroborated rationale: a “true[r] flavor of meat”

Pet., 30.

Pet., 34.

POR, 30-31.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Dr.Tarté lacked basis for his testimony:

212. A POSITA would understand that adding leghemoglobin to Giacino’s

flavoring compositions would only further contribute to the meaty aroma and

volatiles produced since Brown teaches that reacting leghemoglobin in the presence

EX1003 (Tarté Dec.), 1212.

POR, 31-32. EX2032 (Tarté Tr.), 78:14-25.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Dr.Tarté lacked basis for his testimony:

EX1003 (Tarté Dec.), [184.

EX2032 (TartéTr.), 76:14-17.

PO Sur-reply, 4.
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Grounds 2A-2B: Obviousness over Giacino

and Brown

Dr.Tarté did not identify a Giacino composition:

Q T would agree with that. Which is why
I'm asking what composition is it that you envision
being compared to the '096 claims here?

A Well --
seslesiesiesk

THE WITNESS: I hadn't really thought of
what I envisioned. I'm just trying to stick to the
verbiage of Giacino.

BY MR. ROSATO:

Q What do you mean by that, "trying to
stick to the verkiacge of Giacino"?

A Well, T -- I'm commenting on -- on
Giacino only. I, you know, and not being a flavor
chemistry expert myself, I have not thought about
what I envisioned. But what I read in Giacino and

what -- and what it teaches.

sugar and source of amino acids, that tells you

seslesteskeste
MR. ROSATO: My guestion is: Do is it
opinion that other ingredients don't matter to
that outcome?
THE WITNESS: On that, I would -- I would

actually defer to Dr. McGorrin. That's getting a
le bit outside of my -- of my basic knowledge

of -- of meat flavor.

Q Your statement was: "As long as you have

e

you're able to achieve meaty flavors."

EX2032 (Tarté Tr.), 48:14-49:4.

POR, 27.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

POR, 32.

PO Sur-reply, 5.

» 19 Patent Owner Impossible’s Oral Argument
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE IPR2023-00206



Grounds 2A-2B: Obviousness over Giacino
and Brown

Dr. McGorrin testified composition critical:

EX1005 (McGorrin Dec.), {[67.

I

EX2020 (McGorrin CC Dec.), 164 n.2.

PO Sur-reply, 17-19. EX2033 (McGorrinTr.), 10:14-21.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Petition’s evidence explains the particular ingredients impact aroma

profile:

EX1005 (McGorrin Dec.), {106.

EX1005 (McGorrin Dec.), |1 64.

POR, 3,26-27.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Petition’s evidence explains the particular ingredients impact volatile production:

EX2030 (Qian Dec.), {37.

POR, 3, 26. EX1129 (Mottram), 986 (Table I).
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Leghemoglobin believed to adversely affect aroma and flavor:

EX1005 (McGorrin Dec.), [16.

EX1005 (McGorrin Dec.), [71.

EX2020 (McGorrin CC Dec.), 169.

POR, 32-33; PO Sur-reply, 8, 1 I, 18. EX2030 (Qian Dec.), 1]79.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Dr. McGorrin: “undesirable aroma” and unpredictability

EX1005 (McGorrin Dec.), |1 67.

EX1005 (McGorrin Dec.), {199.

PO Sur-reply, 17-19.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Reply responds by excluding lipids:

Pet. Reply, 17.

Petition not premised on exclusion of lipids in Giacino:

Pet., 36.

PO Sur-reply, 8-13.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Reply responds by forgoing heating step:

I

Pet. Reply, 17.

Petition relied on heating Giacino’s pre-mix:

Pet., 33.

PO Sur-reply, 8-13.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Reply relies on alleged similarities between Brown and Giacino:

Giacino’s composition prior to heating. Pet., 31; Ex. 1003, 99184, 196. Moreover,
Brown’s and Giacino’s compositions are both consumable products and have similar
ingredients including reducing sugars and plant proteins/amino acids. Pet., 28-34;
Ex. 1003, 99196, 201-202, 210 (Giacino includes thiamine, taurine, vegetable
protein hydrolysate, cysteine, ribose), 174, 193 (Brown includes plant protein (pea
flour), glucose, oil). The Petition argued that these similarities support a reasonable

expectation of success. Pet., 30-31; Ex. 1003, 9184, 196.

Pet. Reply, 20-21.

PO Sur-reply, |3-16.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

EX1003 (Tarté Dec.), {[193.

I

EX2020 (McGorrin CC Dec.), 149.

EX1181 (McGorrin Reply Dec.), 140.

PO Sur-reply, 13-16.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

EX1003 (Tarté Dec.), {[193.

Reply, 17.
Q. Okay. And elsewhere in your declaration, you
discussed Giacino's compositions lacking a lipid,
correct?
A. Yes, correct.
PO Sur-reply, 13-16. EX2033 (McGorrinTr.), 24:5-25:3.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

EX1003 (Tarté Dec.), {193.

EX1181 (McGorrin Reply Dec.), 140.

PO Sur-reply, 13-16.
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Grounds 2A-2B: Obviousness over Giacino
and Brown

Glucose and ribose are dissimilar:

EX1005 (McGorrin Dec.), {[96.

PO Sur-reply, 13-16. EX2033 (McGorrinTr.), 30:3-6.
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Grounds 3A-3D: Obviousness
over Giacino, Conrad, and Crane
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Grounds 3A-3D: Obviousness over Giacino,
Conrad, and Crane

Institution Decision found Petition’s rationale insufficient:

required by claim limitations I[a] and 10[a]. Pet. 46-50, 53. We
preliminarily agree with Patent Owner that the P etition does not adequately
explain how Crane may be considered analogous art in view of its biological
focus for producing recombinant heme-binding proteins. Prelim. Resp. 23;
Ex. 1014, code (57), 9 21. Patent Owner’s arguments in this regard highlight

the Petition’s insufficient rationale for modifying Giacino and Conrad’s food

product compositions with Crane’s teachings.

Inst. Dec., 34-35.

POR, 36.
33 Patent Owner Impossible’s Oral Argument
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Grounds 3A-3D: Obviousness over Giacino,
Conrad, and Crane

Dr. Qian confirms Petition’s deficiencies:

EX2030 (Qian Dec.), 1[86.

EX2030 (Qian Dec.), 87.

POR, 36-40.
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Grounds 3A-3D: Obviousness over Giacino,
Conrad, and Crane

Dr. Qian confirms Petition’s deficiencies:

EX2030 (Qian Dec.), 1[89.

POR, 41-48. EX2030 (Qian Dec.), 190.
» 35 Patent Owner Impossible’s Oral Argument
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Grounds 3A-3D: Obviousness over Giacino,
Conrad, and Crane

Petitioner does not dispute POR arguments:

Pet. Reply, I.

PO Sur-reply, I.
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Grounds 4A-4C: Obviousness
over Giacino, Proulx, and Conrad
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Grounds 4A-4C: Obviousness over Giacino,
Conrad, and Proulx

We have reviewed the parties’ arguments and evidence. On this
record, we have concerns whether Petitioner can show sufficiently that a
POSITA would have had reason to modify Giacino’s meaty flavoring
compositions with Proulx’s isolated soy leghemoglobin to fortify the
compositions with heme iron and replace Conrad’s blood sourced
hemoglobin to the required “isolated heme-containing protein™ of claim

limitations 1[a] and 10[a]. Pet. 58-64. According to the Petition, the primary

Inst. Dec., 37-38.

POR, 50; PO Sur-reply, 24.
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Grounds 4A-4C: Obviousness over Giacino,
Conrad, and Proulx

Dr. Qian confirms Petition’s deficiencies:

-

EX2030 (Qian Dec.), |101.

EX2030 (Qian Dec.), |102.

POR, 50-51.
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Grounds 4A-4C: Obviousness over Giacino,
Conrad, and Proulx

Petitioner abandons Conrad:

III. GROUNDS 4A-4C: GIACINO, PROULX, PERRET, MACLEOD
RENDER THE CLAIMS OBVIOUS

Pet. Reply, 22-23.

Pet. Reply, 28.

PO Sur-reply, 23-26.
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Grounds 4A-4C: Obviousness over Giacino,
Conrad, and Proulx

Petitioner’s fortification rationale based on Proulx is meritless:

Garlic (Allium_sativum) has several flavor compounds |
EX1 186 (Jun), 330.

EX1183 (Tome),Abstract.

EX1187 (Maluly),Abstract.

EX1185 (FDA - Sodium), 3.

PO Sur-reply, 25-26.
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Grounds 4A-4C: Obviousness over Giacino,
Conrad, and Proulx

Petitioner’s fortification rationale based on Proulx is meritless:

billion and trillion level! The definition of
a flavor captures the notion that it is a
powerful material whose significant function

is flavor and not nutrition or functionality
(Food and Drug Administration 1990}.

EX 1038 (Manley), 139-140.

POR, 50-51; PO Sur-reply, 24.
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Grounds 4A-4C: Obviousness over Giacino,
Conrad, and Proulx

Petitioner’s unsupported rationale is hindsight-driven:

EX1052 (Impossible 2017 GRAS Notice), 7.

PO Sur-reply, 25-26.
» 43 Patent Owner Impossible’s Oral Argument
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“Even if we were to consider Petitioner’s new argument regarding claim
construction, we would not find it persuasive because Petitioner’s
obviousness rationale incorporates an expectation of safety.

Irrespective of whether the claims require safety, Petitioner cannot carry
its burden to establish that the claimed methods would have been
obvious[] without establishing that—as posited in the Petition—the
POSA would have expected co-administration to be safe.”

Teva Pharms. USA, Inc. v. Corcept Therapeutics, Inc.,
PGR2019-00048, Paper 51 at 18 (Nov. 18,2020).

PO Sur-reply, 17 n.4.
44 Patent Owner Impossible’s Oral Argument
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