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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Representative Claim 1

2

A food flavor additive composition comprising:

 a) an isolated heme-containing protein;

 b) a compound selected from glucose, ribose, fructose, lactose, 
xylose, arabinose, glucose-6-phosphate, maltose, maltodextrin, and galactose, 
and mixtures of two or more thereof; and

 c) a compound selected from cysteine, cystine, thiamine, methionine, 
and mixtures of two or more thereof;

 wherein the flavor additive composition contains no animal products; 
and

 wherein cooking the food flavor additive composition results in the 
production of at least two volatile compounds which have a meat-associated 
aroma.
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Grounds of Challenge
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Ground Claims
Invalidity 
Theory

Prior Art

1 1-5, 7-9, 23-24 Anticipation Brown

2A-2B 1-12, 14-24 Obviousness Giacino in view of Brown (and MacLeod)

3A-3D 1-12, 14-24 Obviousness
Giacino in view of Conrad and Crane (and 
Proulx, Perret, or Macleod)

4A-4C 1-12, 14-24 Obviousness
Giacino in view of Proulx and Conrad (and 
Perret or Macleod)
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Deficiencies in Grounds
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Claims Grounds Deficiency

1-5, 7-9, 23-24 1 Petition fails to show Brown discloses sulfur-containing 
compound limitation

1-5, 7-9, 23-24 1 Petition fails to show Brown discloses a food flavor additive 
composition

1-12, 14-24 2A-2B Petition fails to show Giacino and Brown disclose at least two 
volatile compounds

1-12, 14-24 2A-2B Hindsight fails to establish POSA would have been motivated to 
combine Giacino and Brown as proposed

1-12, 14-24 3A-3D Petition fails to establish POSA would have been motivated to 
combine Giacino, Conrad, and Crane as proposed

1-12, 14, 24 4A-4C Petition fails to establish POSA would have been motivated to 
combine Giacino, Proulx, and Conrad as proposed
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Ground 1: Anticipation by Brown
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Ground 1: Anticipation by Brown
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Petition maps claimed sulfur compounds to pea flour proteins: 

POR, 7-8.

Pet., 12.

Pet., 22.
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Ground 1: Anticipation by Brown
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District court construction excludes plant proteins (pea flour): 

POR, 9-10.

Petitioner argued plant proteins are excluded from ’096 claims:

EX2016 (CC Order), 9.

EX2019 (Motif Opening CC Brief), 9.

EX2020 (McGorrin CC Dec.), ¶21.
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Ground 1: Anticipation by Brown
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Petition maps Brown’s muscle replica to a “food flavor additive 
composition”: 

POR, 11, 13-18.

Pet., 20.



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ground 1: Anticipation by Brown
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POR, 11, 13-18.

Petition confuses a meat replica (food product) and a muscle replica:

EX1012 (Brown), [00364].

EX2030 (Qian Dec.), ¶50.
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Ground 1: Anticipation by Brown
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Dr. Tarté confirmed the meat replica (food product) in paragraph [0364]: 

POR, 11, 13-18.

*****

Petitioner’s district court construction requires distinct composition: 

EX2032 (Tarté Tr.), 30:22-31:3.

EX2020 (CC Order), 17.
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Ground 1: Anticipation by Brown
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Petitioner does not dispute POR arguments:

PO Sur-reply, 1.

Pet. Reply, 1.
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Grounds 2A-2B: Obviousness 
over Giacino and Brown
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Inst. Dec., 18-19.

“[A] patent composed of several elements is not proved obvious merely 
by demonstrating that each of its elements was, independently, known in 
the prior art.  …  [I]t can be important to identify a reason that would 
have prompted a person of ordinary skill in the relevant field to 
combine the elements in the way the claimed new invention does.”

KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 418 (2006). 

“A factfinder should be aware, of course, of the distortion caused by 
hindsight bias and must be cautious of arguments reliant upon ex post 
reasoning.”

Id. at 421. 
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Petition proposes adding leghemoglobin to Giacino’s composition:

POR, 23, 25-26, 30-31.

Pet., 27.

Pet., 30.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Petition’s uncorroborated rationale: a “true[r] flavor of meat”

POR, 30-31.

Pet., 34.

Pet., 30.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Dr. Tarté lacked basis for his testimony:

POR, 31-32.

*****

EX1003 (Tarté Dec.), ¶212.

EX2032 (Tarté Tr.), 78:14-25.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Dr. Tarté lacked basis for his testimony:

PO Sur-reply, 4.

EX1003 (Tarté Dec.), ¶184.

EX2032 (Tarté Tr.), 76:14-17.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Dr. Tarté did not identify a Giacino composition:

POR, 27.

*****

EX2032 (Tarté Tr.), 48:14-49:4.

EX2032 (Tarté Tr.), 57:24-58:9.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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PO Sur-reply, 5.

POR, 32.



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Dr. McGorrin testified composition critical:

PO Sur-reply, 17-19. EX2033 (McGorrin Tr.), 10:14-21.

EX2020 (McGorrin CC Dec.), ¶64 n.2.

EX1005 (McGorrin Dec.), ¶67.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Petition’s evidence explains the particular ingredients impact aroma 
profile:

POR, 3, 26-27.
EX1005 (McGorrin Dec.), ¶164.

EX1005 (McGorrin Dec.), ¶106.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Petition’s evidence explains the particular ingredients impact volatile production:

POR, 3, 26.

EX2030 (Qian Dec.), ¶37.

EX1129 (Mottram), 986 (Table 1).
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Leghemoglobin believed to adversely affect aroma and flavor:

POR, 32-33; PO Sur-reply, 8, 11, 18. EX2030 (Qian Dec.), ¶79.

EX2020 (McGorrin CC Dec.), ¶69.

EX1005 (McGorrin Dec.), ¶71.

EX1005 (McGorrin Dec.), ¶16.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Dr. McGorrin: “undesirable aroma” and unpredictability

PO Sur-reply, 17-19.

EX1005 (McGorrin Dec.), ¶199.

EX1005 (McGorrin Dec.), ¶167.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Reply responds by excluding lipids:

Petition not premised on exclusion of lipids in Giacino:

PO Sur-reply, 8-13.

Pet. Reply, 17.

Pet., 36.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Reply responds by forgoing heating step:

Petition relied on heating Giacino’s pre-mix:

PO Sur-reply, 8-13.

Pet. Reply, 17.

Pet., 33.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Reply relies on alleged similarities between Brown and Giacino:

PO Sur-reply, 13-16.

Pet. Reply, 20-21.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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PO Sur-reply, 13-16.
EX1181 (McGorrin Reply Dec.), ¶40.

EX2020 (McGorrin CC Dec.), ¶49.

EX1003 (Tarté Dec.), ¶193.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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PO Sur-reply, 13-16. EX2033 (McGorrin Tr.), 24:5-25:3.

Reply, 17.

EX1003 (Tarté Dec.), ¶193.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown

30 Patent Owner Impossible’s Oral Argument
IPR2023-00206

PO Sur-reply, 13-16.

EX1181 (McGorrin Reply Dec.), ¶40.

EX1003 (Tarté Dec.), ¶193.
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Grounds 2A-2B: Obviousness over Giacino 
and Brown
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Glucose and ribose are dissimilar:

PO Sur-reply, 13-16. EX2033 (McGorrin Tr.), 30:3-6.

EX1005 (McGorrin Dec.), ¶96.
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Grounds 3A-3D: Obviousness 
over Giacino, Conrad, and Crane
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Grounds 3A-3D: Obviousness over Giacino, 
Conrad, and Crane
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Institution Decision found Petition’s rationale insufficient:

POR, 36.

Inst. Dec., 34-35.
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Grounds 3A-3D: Obviousness over Giacino, 
Conrad, and Crane
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Dr. Qian confirms Petition’s deficiencies:

EX2030 (Qian Dec.), ¶86.

EX2030 (Qian Dec.), ¶87.

POR, 36-40.
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Grounds 3A-3D: Obviousness over Giacino, 
Conrad, and Crane
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Dr. Qian confirms Petition’s deficiencies:

POR, 41-48.

EX2030 (Qian Dec.), ¶89.

EX2030 (Qian Dec.), ¶90.
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Grounds 3A-3D: Obviousness over Giacino, 
Conrad, and Crane
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Petitioner does not dispute POR arguments:

PO Sur-reply, 1.

Pet. Reply, 1.



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Grounds 4A-4C: Obviousness 
over Giacino, Proulx, and Conrad

37 Patent Owner Impossible’s Oral Argument
IPR2023-00206



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Grounds 4A-4C: Obviousness over Giacino, 
Conrad, and Proulx
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POR, 50; PO Sur-reply, 24.

Inst. Dec., 37-38.
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Grounds 4A-4C: Obviousness over Giacino, 
Conrad, and Proulx
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Dr. Qian confirms Petition’s deficiencies:

POR, 50-51.

EX2030 (Qian Dec.), ¶101.

EX2030 (Qian Dec.), ¶102.
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Grounds 4A-4C: Obviousness over Giacino, 
Conrad, and Proulx
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Petitioner abandons Conrad:

PO Sur-reply, 23-26.

Pet. Reply, 22-23.

Pet. Reply, 28.
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Grounds 4A-4C: Obviousness over Giacino, 
Conrad, and Proulx
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Petitioner’s fortification rationale based on Proulx is meritless:

PO Sur-reply, 25-26.

EX1186 (Jun), 330.

EX1183 (Tome), Abstract.

EX1187 (Maluly), Abstract.

EX1185 (FDA - Sodium), 3.
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Grounds 4A-4C: Obviousness over Giacino, 
Conrad, and Proulx
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Petitioner’s fortification rationale based on Proulx is meritless:

POR, 50-51; PO Sur-reply, 24.

EX1038 (Manley), 139-140.
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Grounds 4A-4C: Obviousness over Giacino, 
Conrad, and Proulx
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Petitioner’s unsupported rationale is hindsight-driven:

PO Sur-reply, 25-26.

EX1052 (Impossible 2017 GRAS Notice), 7.
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PO Sur-reply, 17 n.4.

“Even if we were to consider Petitioner’s new argument regarding claim 
construction, we would not find it persuasive because Petitioner’s 
obviousness rationale incorporates an expectation of safety.  
Irrespective of whether the claims require safety, Petitioner cannot carry 
its burden to establish that the claimed methods would have been 
obvious[] without establishing that—as posited in the Petition—the 
POSA would have expected co-administration to be safe.”

Teva Pharms. USA, Inc. v. Corcept Therapeutics, Inc., 

PGR2019-00048, Paper 51 at 18 (Nov. 18, 2020). 
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