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REMOTE VI DEOCCONFERENCE DEPOSI TI ON OF DR SAM
MALEK, taken on behalf of the Petitioner, comrencing
from10:12 a.m to 11:20 a.m, Tuesday, October 31,
2023, before Tamara L. Houston, CSR No. 7244, CCRR RPR

THE SULLIVAN GROUP OF COURT REPORTERS

Ex.1024 / IPR2023-00247 / Page 3 of 47
GOOGLE LLC v. WILDSEED MOBILE LLC



http://www.sullivancourtreporters.com/
http://www.sullivancourtreporters.com/

© 0o N o o b~ w N P

P
)

12
13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANCE OF COUNSEL:

On behal f of the Petitioner:

HAYNES AND BOONE, LLP

BY: CALMANN J. CLEMENTS, ESQ
2801 N. Harwood Street

Suite 2300

Dal | as, Texas 75201

Cal mann. C enent s@aynesboone. com

On behal f of the Patent Owmer and Wt ness:

KRAMER ALBERTI LIM & TONKOVI CH LLP
BY: ZACK H GA NS, ESQ

577 Airport Boul evard

Suite 250

Burl i ngame, California 94010

zhi ggi ns@kr aner al berti.com

THE SULLIVAN GROUP OF COURT REPORTERS

Ex.1024 / IPR2023-00247 / Page 4 of 47
GOOGLE LLC v. WILDSEED MOBILE LLC



http://www.sullivancourtreporters.com/
http://www.sullivancourtreporters.com/

© 00 N o o b~ w N P

N NN N NN R R R R R R R R R R
O B W N P O © 0 N O O b W N B O

| NDEX TO EXAM NATI ON
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| NDEX TO EXHI BI TS
DR. SAM NMALEK
GOOGLE vs. W LDSEED MOBI LE LLC
OCTOBER 31, 2023
Tamara L. Houston, CSR No. 7244, CRR No. 140, RPR

EXH BIT DESCRI PTI ON PAGE
None mar ked.
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TUESDAY, OCTOBER 31, 2023, 10:12 a.m
--00o0- -
Al'l counsel present stipul ate
that the witness shall be sworn renotely
by the court reporter
* %
Wher eupon, DR SAM MALEK, havi ng been
called as a witness was duly sworn
to tell the truth, the whole truth,
and nothing but the truth testified
as foll ows:
- -00o0- -
EXAM NATI ON BY MR, CLEMENTS:
Q Good norning, Dr. Ml ek.
A Good nor ni ng.
Q Coul d you pl ease state your full nanme for the
record?
A My first nane is Sam SA-M M last nane is
Mal ek, M A-L-E-K
Q And you' ve been deposed before, correct?
A Yes.
Q How many ti nes?
A Probably close to 50 tines.
Q So you generally know how depositions work; is

that correct?
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A Yes.

Q And you know t hat you nust provide verba
answers to ny questions so that the court reporter can
make an accurate transcript, correct?

A Yes.

Q So because we're formng a record here, it's
i nportant that we don't talk over each other. So if you
let me finish ny question, I'll let you finish your
answers. Agreed?

A Yes.

Q And you understand that your counsel m ght
object to a question, but you still nust provide an
answer to that question unless instructed otherw se,
correct?

A Yes.

Q And if you're confused as to a question that
ask, please let me know so that | can perhaps ask it in
a different way.

Can we agree on that?

A Yes.

Q So you're connecting to the deposition today
on a personal conputer, correct?

A Yes, ny work computer. My |aptop.

Q And aside from Zoom are there any other

applications running on your conputer today?
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A I have ny -- | have a PDF -- | have the
Acrobat PDF with the docunents in this case | oaded in
it.

Q Any Web pages or nessagi ng prograns?

A No -- sorry. Let ne actually just close -- |
did have nmy -- coupl e nessagi ng prograns.
| just closed themnow. |'mout.
Q Do you have any other electronic devices with

you in the roonf

A | have ny nobile device here, yes.
Q Is it turned off?
A It's not turned off.

Q Are there any other people in the roomwth

you today?

A No.
Q Do you have any handwitten notes with you
t oday?
A No.
Q Is there any reason that you can't provide a

full and accurate testinony today?

A No.

Q And you understand that the testinony you are
providing today will be used in inter partes review
proceedi ng | PR 2023-00247, correct?

A Yes.
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Q And this IPR concerns U S. Patent 10, 869, 169
correct?

A Yes.

Q So if I say "the '169 patent," you'll
understand that to be referring to U S. Patent

10, 869, 169, correct?

A Yes.
Q How many | PRs have you wor ked on?
A In the past? | haven't counted. |'m

estimati ng maybe around ten.

Q And just for sonme other definitions today, if
| use the acronym"POSITA, " will you understand that to
nmean a person of ordinary skill in the art in 2001,
which is the earliest alleged priority date of the
'169 patent?

A Yes.

Q And when | say "your declaration,” you wll
understand that I'mreferring to Exhibit 2009 filed in
this PR correct?

A Yes.

Q And if | say "this IPR " you'll understand
that to nmean inter partes review proceedi ng
| PR 2023- 00247, correct?

A Sorry, can you repeat that?

Q So if I say "this IPR " you'll understand that
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to nean inter partes review proceeding | PR 2023-00247,
right?

A Yes. Yes.

Q Have you provi ded expert consulting services
for Wl dseed Mobile prior to this case?

A No.

Q Have you been retained by the law firm--

A Sorry. Let ne clarify.

So this -- | was retained before the IPRs were
filed, but I think | was retained on the district case.
And so |'mal so working on the IPR case, but | haven't
worked with W I dseed Mobile before this -- this
litigation, including the IPR

Q Have you been retained by the law firm of
Kranmer Al berti prior to this case?
A Yes.

Q When did you begin working on this matter for

W | dseed?

A | don't remenber the exact date, but | would
say maybe begi nning of -- either beginning of this year
or late last year. | can |look at ny invoices. | don't

remenber exactly right now
Q And who wote your declaration for this |IPR?
A. | drafted it, and | received help from

counsel
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Q Who cane up with the positions in your
decl arati on?

A Those are all ny positions.

Q Approxi mately how | ong did you spend preparing
your decl aration?

A | spent -- | don't know the exact nunber of
hours, but |I'mestimting over 100 hours.

Q And what did you review in preparation for
your deposition today?

A | reviewed ny report and the various exhibits;
t he various, you know, references; prior arts, for
exanpl e, Rothschild; and, you know, the patent itself;
and Dr. Houh's declaration

Q Are there any errors in your declaration that
you're aware of?

A There -- | nean, they're not -- they're not in
any way serious errors.

But, for exanple, | noticed that, if you | ook
at the Table of Contents on page 1, just when | was
creating the docunent, the headings are a little weird
in the sense that, the first subheadi ng on there,
heading 8, starts with Cinstead of starting with A

So just sone of the headi ng, nunbering, and
things like that. | think that's the nmain one that I

see here. But | don't -- | don't have any corrections
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to the -- sort of the neat of the report. It's just the
headi ngs are a little off.

Q Do you still stand by all of the opinions that
you' ve provided in your declaration?

A Yes.

Q Let's turn to sone substantive discussions.
I'"d like to start with your declaration, which is
Exhi bit 2009. Putting that into the chat right now

Let me know when you have that up and ready.
RPR.
BY MR, CLEMENTS

Q Just let nme know when you have that docunent
up.

A | have that.

Q So let's turn to paragraph 46

Let me know when you're there.

A | also have the -- maybe |I should nention. |
have the printed copy of nmy report and sonme of the
references. There's nothing in them They're just
cl ean copi es.

Is it okay if | also just use the printed
copy?

Q Yes. |If you prefer to use the printed copy,
go ahead and do that.

A Ckay. So paragraph 467
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Q That's correct.

A Ckay.

Q So you say there that, "Clainms 1 and 10 each
require generating a hot link during the nessage
creation process."

What is the nessage creation process you are
referring to?

A So if you |look at the claimlanguage, it -- it
describes -- there's a limtation that says, "Cenerate a
hot |ink nmessage."”

So the clai mdiscusses the generation of this
nessage. And as part of that, you know, as part of that
process, you are generating this hot link as well.

Q So you referred to Caim1. Wen you say "the
nmessage creation process," are you referring to that
cl ause near the bottom of the claimthat says, "Cenerate
a hot |ink nmessage"?

A Yeah. So that -- that -- that limtation
requires generating a hot |ink nessage.

Q So when you say "the nessage creation
process,"” which step or steps in Caim1l are the nessage
creation process?

A So that's that we just tal ked about is
descri bing generating a hot |ink nessage.

Q So when you say "nessage creation process,"
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you're referring to that step there and only that step,
"generate a hot |ink nmessage"; is that a correct
under st andi ng?

A. I nmean, as far as the claimgoes, yes, that's
the part that tal ks about generating a hot |ink nessage.

Q So earlier in the claimwhere it says,
"lIdentify a trigger to generate a hot link," that is not
part of the nessage creation process you refer to here;
is that right?

A Sorry. \Wat is the question?

Q So earlier in the claimwhere it recites,
"lIdentify a trigger to generate a hot link," you're
saying that that is not part of the nessage creation
process you're referring to; is that correct?

A So, | nean, what I'msaying is what | state
here. So the claimrequires generating a hot |ink
during the nessage creation process, and that's what the
cl aimas a whol e conveys.

Q And you said earlier that that "generate a hot
i nk nmessage” is what you're referring to for the
nmessage creation process.

So are you saying that each of the linmtations
in the claimare the nessage creation process or just
that clause there that says "generate a hot |ink

message" ?
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MR HGENS: Object to form
THE WTNESS: Yeah, | don't really follow what

you' re aski ng ne.

So I think the claimspeaks for itself. It
di scusses generating a hot |link nmessage as -- as -- you
know, that's sort of the -- that's what the mssion is

Is that you're generating these hot |ink nessages, and
there's additional limtations that go with that.
BY MR CLEMENTS:

Q So you're saying that the steps about
identifying a trigger to generate a hot |link goes wth
the limtation of generating a hot |ink nessage; is that
right?

A. Wll, the --

MR HGENS: Object to form

THE WTNESS: | nean, the hot link is included
in that nmessage, so -- so the -- so the claimis about
generating this hot |ink nmessage that includes the |ink.
BY MR CLEMENTS:

Q And goi ng back to your statenent in
par agr aph 46 where you say, "Clains 1 and 10 each
require generating a hot link during the nmessage
creation process,” what in the claimlanguage requires
that the hot link is generated during the nessage

creation process?
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A I mean, | think, on this point, Dr. Houh and I

are actually consistent. | nean, he's al so pointing
to -- | nmean, his understanding of this is also that
the -- you know, that this is happening in the context

of generating a hot link nmessage. And that's what he's
pointing to in his declaration as well.

Q So ny question is: \What in the claimlanguage
requires the generation of the hot link to be during the
nmessage creation process?

A | nmean, the claimsays, "ldentify a trigger to
generate the hot link." And in response to the
detection of the trigger, you go on to generate the hot
i nk nmessage.

So, | nean, | believe the claimis discussing
the generation of the hot link as part of the -- you
know, the generation of the hot Iink nmessage because
that's what the -- the claimlanguage seens to suggest
t hat .

Q And when you use the term "nessage" in the
phrase "nessage creation process,"” are you referring to
the hot Iink nmessage?

A Yes, so this would be the creation of the hot
| i nk nmessage.

Q And can you point ne to the areas of the

'169 patent specification where it describes this
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nmessage creation process?

A So, for exanple, Figure 13 describes -- the
figure says, "lllustrative process for generating hot
|l i nk nmessage for device in accordance with aspects of
the invention."

And so Figure 13 is describing sort of the
process of generating the nessage.

That's one aspect of it. | think there are
ot her disclosures in the patent that describe the
process.

Q Wul d the steps in Figure 10 be included in
t he nessage creation process?

And since we're tal king about Exhibit 1001, I
wi Il go ahead and put that in the chat.

A | nmean, that's what the title of the figure
Is. So in Colum 3, when the -- you know, in colum 3,
the title, Figure 13, or howit's described is it
illustrates a process for generating a hot |ink nessage
for a device.

Q Wuld the steps in Figure 12 be included in
t he nessage creation process you refer to?

A So, | nean, the aspects of it could, but I
think this is nore specifically tal king about the
process for identifying devices to send the hot |ink

message.
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But aspects of it could also link to nmessage
creation, but | think this is nore specifically -- the
diagramis describing sone other aspect that they
menti on.

Q And Figure 7 of the '169 patent describe --
and the acconpanyi ng text describe a selecting process
that is done by the user.

Is that process, with respect to Figure 7,
part of the nessage creation process?

A This is describing other aspects of the
i nvention, but parts of it could relate to nessage
creation process too.

Q What parts of it do you think could relate to
t he nessage creation process?

A There are sone dependent clains here that |
think this is nore describing those aspects of the
i nvention but identifying sort of the entities that you
like to select to receive the nessage.

Q So let's turn to colum 12 of the '169 patent,
starting on line 6. It states, "Figure 7 illustrates an
exenpl ary display for selecting the action associ at ed
with the hot link."

Wul d sel ecting the action associated with the
hot Iink be part of the nessage creation process?

A SO -- sothis is dealing wwth the -- so this
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is dealing with the -- | would say the creation of the
hot Iink. So how do you specify actions associated with
the hot Iink.

And what's inportant is to understand that

the -- the -- generating the nessage, so that limtation
generating the hot nmessage itself, is -- as | say in ny
report, "is an additional limtation of the claimand is

distinct fromthe requirenment to generate the hot |ink
itsel f."

But -- but -- so | think just to clarify that
aspect that you nenti oned.

Q So you nmentioned that there's a distinction
bet ween generating the hot Iink nessage and then the act
of generating the hot link itself.

Let's turn to Cdaim1l1. Can you tell me which
limtation in Claim1l requires the programcode to
generate a hot |ink?

A So the limtation that we're tal ki ng about --
so it says, "ldentify a trigger to generate the hot
link."

That's the limtation of generating the hot
link. And that's separate and distinct from generating
a hot |ink nessage.

Q And then let's ook at Caim10. Wich

limtation in Claim10 requires the server to generate a
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hot |ink?

A So there is a limtation in here that says, "A
request to generate the hot link along with" -- and then
It goes on.

Q So you're referring to that clause, "Receive

froma first-user device a request to generate a hot
link along with information of a set of second-user
devices to receive the hot |ink"?

Is that the clause you were referring to?

A Yeah. | think that's the -- that's the
reference | was pointing to.

Q Go ahead and switch topics.

Turn to paragraph 41 of your declaration.

A Ckay.

Q It says -- it says there, "Rothschild teaches
sending email in RTF (Rich Text Format) but not HTM
format, with interactive ads included as attachnents.™

Can you explain what R ch Text Format is?

A Sur e.

So Rich Text Format is a format for -- for
text. And it's different from for exanple, plain text
in the sense that it allows you to specify, you know,
formatting optionalities -- so, for exanple, sone text
Is bold or that -- you know, or sone text is italics;

you know, font size of the text; things of that nature.
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Q Does RTF format allow you to place a picture?

A It allows you to include -- it allows
i nclude -- or in-line inages.
Q Coul d one place a hyperlink within an enai

nessage that is in RTF format?

A Sorry. | didn't follow the question. What is
t hat ?

Q Coul d one put a hyperlink into an enai
nmessage that is in an RTF format?

A Coul d one put an email in a nessage that is in
RTF format? |s that what you're asking?

Q No. I'masking if -- can you put a hyperlink
in a nessage that is in RTF format?

A If, by "hyperlink," you nmean an extra tag from

HTM., then, no, because it's not HTM.. You can't put

sonething i ke that in an RTF nessage. | nean, you
could put it, but it will be treated as text.
Q In RTF format, is there any way to put a |ink

to, for exanple, a website?

A You can type in a URL, if that's what you're
asking. You can include a URL in an RTF nessage or
text. But it won't be an extra tag that HTM. uses to
anchor, you know, a URL with sone specific inmage or
text, for exanple. |It's not an extra tag, but you can

type in a URL in RTF.

THE SULLIVAN GROUP OF COURT REPORTERS

Ex.1024 / IPR2023-00247 / Page 22 of 47
GOOGLE LLC v. WILDSEED MOBILE LLC

21


http://www.sullivancourtreporters.com/
http://www.sullivancourtreporters.com/

© 00 N o o b~ w N P

N NN N NN R R R R R R R R R R
O B W N P O © 0 N O O b W N B O

Q And if the URL is in the RTF, if the person
reading it clicks onit, will it go to that link, or is
It just text?

MR H GANS: bject to scope.

THE WTNESS: Wll, that depends on the
environment. It depends on the specific application or
systemthat you' re tal king about.

BY MR CLEMENTS:

Q Let's go ahead and switch topics again and go
to paragraph 133 of your declaration

Let nme know when you're there.

A 133. Yes, |I'mthere.

Q You say there that, "Petitioner ignores the
claimterm'control' and treats 'control transm ssion'
as if it nmeans the sane thing as 'transmt' wthout any
rational e.”

Can you explain what you believe the term
"control" neans here?

A Sur e.

I think basically what |I'm saying is that
controlling transm ssion is not the same as transm ssion
itself, right? So the word "control" has a neaning. |
think it has a meaning in plain | anguage, but it also
has a meaning in conputer science.

And it generally nmeans -- you know, at | east
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one way of thinking about it is that control typically
i nvol ves a decision to be nade, that you all ow sonet hing
to happen or you don't allow sonething to happen.

And so -- but, yeah, | nean, | think the
overal |l point here is that control and control
transm ssi on nust nean different things, and they do
nmean different things in conputer science.

Q So does control nmean have software to perform
t he action?

A Wll, | wouldn't put it -- | wouldn't describe
it that way. | think what | -- | nean, it could be you
can have software that has control, and you can have
software that doesn't have control

But, yeah, control could be inplenented in
sof twar e.

Q So woul d a POSI TA understand that a server
that receives a packet has sone sort of software to
control receipt of that packet?

A So a system capabl e of receiving doesn't
necessarily nean that that systemis controlling the
receipt, if that's what you're asking.

Q So how coul d a server receive sonething but
not control receipt of it?

A. Because you have no control over whether it's

going to receive it or -- or drop it and not receive it.
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Q So you say in paragraph 134 that the
specification of the '169 patent nmentions an operating
system and a BI CS.

Does the specification of the '169 patent
explain how either the operating systemor the BlIGS
controls receipt?

MR H GAENS: bject to scope.

THE WTNESS: What are you pointing to? |
m ssed --

BY MR CLEMENTS:

Q Yeah, in paragraph 134, you refer to an
operating systemand a BIOS within that paragraph.

A Mm hmm

Q And so ny question is: Does the specification
of the '169 patent explain how either the operating
systemor BIOS controls recei pt of a packet?

MR H GANS: bject to scope.

THE WTNESS: | nean, | don't know. | would
have to read the patent. But |I think this is sonething
that a POSA woul d understand anyways. So a POSA woul d
be famliar with operating systens and Bl OSes and how
t hey operate.

BY MR CLEMENTS:
Q But the nere existence of an operating system

or a BIOS would | ead a POSI TA to understand how it
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controls receipt?

MR H GA@NS:. bject to scope.

THE WTNESS: No. Wat I'msaying is that a
POSI TA woul d know t hat operating systens have contr ol
over -- over a system and they would know the ki nds of
control that operating system woul d have.
BY MR CLEMENTS:

Q Wul d a PCSI TA understand that Rothschild's
server has an operating systen?

A | don't follow that question

So the server is the server, and an operating
systemis an operating system They are two different
t hi ngs.

Q Wuld a POSITA find it obvious for a server to
have an operating systenf

A Wel |, a server can have an operating system
yes. But that doesn't nean that it has all the kinds of
controls that the patent requires.

Q And woul d a PCSI TA have found it obvious for a
server to have a Bl 0S?

A A server conputer could have BIGS, but | don't
think it would necessarily neet all the limtations of
the claim

Q Let's turn back to paragraph 39 of your

decl arati on.
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A Ckay.

Q You say here that, "Rothschild discloses that
users create enmails and insert advertisenents into those
emai |l s using a nessage-conposition tenplate.™

Can you explain your understandi ng of how
Rot hschild's system of creating emails and inserting
advertisenment works?

And | can upload the Rothschild reference to

t he chat.
A Sur e.
So if you look at -- | nean, an exanpl e of
t hat description would be on colum 9 at line 11. It
says, "If the sender indicates a desire to send an enuil

to a recipient, he may be provided with an email
communi cati on page 402 as shown in Figure 4."

And then -- then it goes on to later say, "The
emai | conmuni cati on page 402 further provides" --

RPR.

THE WTNESS: -- "a pull-down nmenu 404 for
sel ecting an advertisenent that is to be included within
the email."
BY MR CLEMENTS:

Q So when a user decides to create an enail and

their system | oads page 402, does their system generate

any data?
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A Sorry. Can you repeat the question?

Q So when the user | oads page 402, what data
woul d be gener at ed?

A. Well, that's a broad question. | nean, so
Figure 4 is showing a Wb page, and | woul d expect that,
when you | oad up this Wb page, the data associated with
t he Web page woul d be | oaded.

Q Wul d the data associated with the Wb page be
generated by the user's systen?

A Yeah, |I'mnot sure how -- | would characterize
it like that. | would have to think nore about it.

But I would say that the Web page woul d be --
woul d be | oaded, so this would be the Wb page that you
woul d receive fromthe server. And it would be | oaded
into the browser.

Q So the data woul d be downl oaded fromthe
server and | oaded into the systens -- the user system
menory and presented to the user; is that correct?

A Yeah. The Wb page woul d be | oaded and

presented to the user

Q Does that involve any data bei ng generated?

A | don't think Rothschild goes into details of
how the -- what application works. | just -- you know,
S0 based on what |'ve reviewed, | don't think Rothschild

goes into those details.
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I don't think, just sitting here, though,
wi t hout having had a chance to really think this
through, I -- and without the details, | don't think,
however, that |oading a Wb page would qualify as
generating sonething with the loading off the Wb page.
Q What about when the user decides to insert an
advertisenment into the email? Wuld that involve the
generation of any data?
A So can you clarify what you nmean by inserting
advertisenments? Can you clarify the question, maybe?
Q Yeah.
So in colum 9, starting on line 26, it says,
"The emai | comrunication page 402 further provides a
pul I -down nmenu 404 for selecting the advertisenent that
Is to be included within the email ."
So when the user selects an advertisenent from

that pull-down nenu, is any data generated?

A So ny understanding is that the -- in the case
of Rothschild, the advertisenent -- whether it's static
or interactive -- are already nmade on -- already

previously made basically by the tine they' re actually
| ooki ng at this page.

The Rothschild doesn't disclose in detail what
really happens in terns of using this pull-down nenu.

But what | think is clear is that, in the case of
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Rot hschil d, when they are receiving adverti senents that
are added to the ad palette, those are created on the
server.

And they are already interactive if they are
interactive, or they are static if they are static.

Q So these advertisenments which you say were
previously created, would they have to be copied from
somewher e?

A | think they are -- ny understanding is that

they are stored on the server, and they get sent to

the -- to the nobile device or just the regul ar desktop
conput er.
Q So is a copy of the advertisenent ever made?
A | don't think Rothschild discloses nmaking

copies of these advertisenents. But what it does

di sclose is that these advertisenents are added to an ad
pal ette for the user to select to include in their -- in
t heir nessages.

Q Wul d a person of ordinary skill in the art
understand that a copy is nade of these advertisenents
before sending themto a user?

A No, | don't think -- | don't think it's
necessarily the case that you make a copy of
adverti senents before you send themto a user

Q Wul d a person of ordinary skill in the art
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understand that, when you retrieve the advertisenent
fromthe database on the server and transmt it to a
user, that you're transmtting a copy of that
advertisenent ?

MR H GANS: Going to object to scope.

THE WTNESS: | nean, | think a POSA woul d
understand that you're sending -- you' re sending data.
You're sending a file. | don't think a POSA woul d

understand that as naking a copy of it.
BY MR CLEMENTS:

Q But it would not be the case that, when the
server transmts the advertisenent to the user, that the
advertisenment ceases to exist on the database, correct?

MR HGENS: Object to formand to scope.
THE WTNESS: | nean, are you tal king about
any specific enbodi nents in Rothschild, or are you just
asking me in the abstract?
BY MR CLEMENTS:

Q I'"'mjust asking your opinion as to what a
PCSI TA woul d under st and.

A Under st and about what, though?

Q Under st and about, when the server sends the
advertisement to a user, is it sending a copy of the
advertisenent, or is it just transferring it fromthe

server to the recipient, such that it no |onger exists
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on the server.

A Wll, | mean, | don't -- | don't think
Rot hschi | d di scl oses the server deleting advertisenents
fromthe server after sending it over. It doesn't
di scl ose that.

And | think a POSA woul d understand that, you
know, sending a file neans that you send a file fromthe
server to -- to a client, to a conputer. And | think --

I"'mtal king here kind of in abstract,
actually, because I"'mnot really sure which one of the
enbodi nents of Rothschild you're tal king about.

Q So in Rothschild, when it sends a file to a
reci pient, does it have to first generate that file for
sending to the user?

A | don't really see why you' d have to generate
the file. The file already exists. So ny understandi ng
is that these static or interactive ads al ready exist,
and you just provide themto the clients.

So an exanple would be sonme nobile -- in the
case of nobile enbodi nents, | have sone di scussions of
that in the context of Figure 11, for exanple, in ny
report.

Q So in paragraph 48 of your report, you say,
"Inserting a preexisting ad into a new nessage, for

exanpl e, does not generate an ad; instead, the ad
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al ready existed."
So what is the basis -- what is your basis for
drawi ng this concl usi on?

A. You read from paragraph 48?

Q That's correct.

A Sorry. \What portion did you read? Is it the
| ast sentence?

Q Yes, the |l ast sentence. O second to -- third
to |l ast sentence, on the top of page 27, starting wth,
"Inserting a preexisting ad."

A Ri ght.

And, sorry, what is your question about this?

Q And ny question is: Wlat is your basis for
drawi ng this concl usion here?

A VWll, | mean, | think it's plain -- it's plain
English. Inserting a preexisting ad into a nessage does
not generate the ad because the ad al ready exi sted.

Q So is your opinion based on your understanding
of what the term "generate" neans?

A Yeah. | nean, it's partly based on ny
under st andi ng of what "generate" neans. |f sonething
al ready exists, you're not generating it.

Q So in your opinion, what does the word
"generate" nmean with respect to Clains 1 and 10?

A | nean, it's the plain and ordi nary nmeani ng of
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the term So generate would nmean to create sonething
new t hat doesn't exist.

Q Are you basing this opinion on sonething from
the specification of the '169 patent?

A | think it's a plain and ordi nary neani ng of
that termto a POSA in light of the spec, yeah. That's
what it woul d nean.

Q Is there a specific portion of the
speci fication you can point nme to that you use to derive
your understanding of the word "generate"?

A I mean, | would have to read the patents, if
you wanted to do that right now But, | nean, |'ve read
the patent nultiple tines, and, you know, that's what is
nmy opinion is that that's what a POSA woul d have
under st ood based on their know edge at the tine and what
t he patent descri bes.

Q But is there a specific portion of the
'169 patent that -- that you relied on to -- for your
definition of the word "generate"?

A Yeah. Let nme -- let ne ook for that.

Now, I'mfinding a | ot of places where the
word "generate" is used, and it's always used in the
context of what | pretty nmuch, | think, described.

So, for exanple, on colum 17, line 29, it

says, "If special characters or strings are used to
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i ndicate the type, then those characters are generated
and inserted into the nessage."”

There is another place that | sawin the
patent where it tal ks about users providing their
preferences or their opinions by -- by clicking on sone
buttons. And then so as a result of that, the users
specify -- or the systemis generating, you know -- |
can find that, but it's generating basically opinions

about nessages and so on.

So, | nean, it's used throughout the spec, and
it's used consistent with what | -- what | descri bed.
Q But there's no explicit definition in the

'169 patent as to the word "generate," correct?

A I nmean, | didn't find the word -- | didn't
find, like, explicit definition being provided in the
spec. But | think the way it's used is consistent with
how a POSA woul d understand it to nmean, particularly in
the light of the spec.

MR. CLEMENTS: That's all the questions | have
for today. Thank you, Dr. Mal ek

MR. HHGE@ NS: Thank you

COURT REPORTER  Counsel, may | get transcript
requests on the record, please?

MR. CLEMENTS: Yes. At |east send us the

transcript. | don't think we need it -- we don't need a
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rushed transcript. Just -- just the standard practice.

What is your turnaround for the standard tine?

COURT REPORTER: Ten days, business days.

MR. CLEMENTS: That will work for us.

MR H GA@NS: Yeah. And that's fine for us as
wel | .

MR. CLEMENTS: Just to confirm Zack, | take
it you don't have any questions for the witness as well?

MR H GA@NS: Yes. Thanks for clarifying.
Thank you.

(Wher eupon the proceedi ngs concl uded at

11:20 a. m)
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