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I. Introduction 

 In accordance with Order No. 6, Adopted Procedural Schedule (Mar. 21, 2022), the 

Commission Investigative Staff (“Staff”) respectfully submits this brief explaining its proposed 

constructions for the disputed claim terms in U.S. Patent No. 8,371,282 (“the ‘282 patent”), and 

U.S. Patent No. 8,640,683 (“the ‘683 patent”) (collectively, “Asserted Patents”).   

 The parties’ Joint Claim Construction Chart identified eight terms for construction.  See 

EDIS Doc ID 782596 (Oct. 18, 2022).  These eight terms remain in dispute. 

 Therefore, the analysis below is directed to the presently disputed claim terms.  The Staff 

notes that insofar as fact and expert discovery has not yet been completed, it may seek to modify 

constructions proposed herein in light of future discovery. 

II. Level of Ordinary Skill in the Art 

 The relevant time for assessing the level of ordinary skill in the art is the effective filing 

date of the patent.  Phillips v. AWH Corp., 415 F.3d 1303, 1313 (Fed. Cir. 2005) (en banc) (“We 

have made clear, moreover, that the ordinary and customary meaning of a claim term is the 

meaning that the term would have to a person of ordinary skill in the art in question at the time of 

the invention, i.e., as of the effective filing date of the patent application.”)   

 Factors to consider in determining the level of ordinary skill in the art include: (1) the 

educational level of the inventor; (2) the type of problems encountered in the art; (3) the prior art 

solutions to those problems; (4) the rapidity with which innovations are made; (5) the 

sophistication of the technology; and (6) the educational level of active workers in the field.  See 

Envtl. Designs, Ltd. v. Union Oil Co. of Cal., 713 F.2d 693, 696 (Fed. Cir. 1983).  “These factors 

are not exhaustive but are merely a guide to determining the level of ordinary skill in the art.”  

Daiichi Sankyo Co., Ltd. v. Apotex, Inc., 501 F.3d 1254, 1256 (Fed. Cir. 2007). 
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 There are two Complainants:  (i) Hasbro, Inc. (“Hasbro”), and (ii) Spin Master, Inc. 

(“Spin Master”).  Spin Master adopted Hasbro’s definition of one of ordinary skill in the art.  See 

Spin Master’s First Suppl. Response to Interrog. No. 33 (Oct. 25, 2022) (“Spin Master directs 

Respondents to Hasbro’s responses to this interrogatory, which Spin Master fully incorporates by 

reference.”).  Hasbro put forward the following definition for the Asserted Patents: 

Complainants propose that a person of ordinary skill in the art at the time of the 
’282 and ’683 patents would have a bachelor’s degree in mechanical engineering, 
industrial design, or equivalent, with at  least  one year of relevant experience 
designing projectile launching systems but would also be a member of a team, 
which would include an person with a bachelor’s in materials science, chemistry, 
or equivalent,  or  has  at  least  one  year  experience  working  with  materials  for  
use  in  consumer products. For  both,  equivalent  work  experience  may  substitute  
for  educational  experience,  and vice versa. 
 

Hasbro’s Suppl. Response to Interrog. No. 33 (Oct. 25, 2022). 

 In contrast, Respondents proposed the following definition: 

The hypothetical person of ordinary skill in the art would be (i) an individual with 
a Bachelor’s degree in Industrial Design or Mechanical Engineering or (ii) a toy 
designer with at least five years’ experience designing toys (including launchers), 
with both of (i) and (ii) having access to a chemist knowledgeable regarding SAPs. 

 
Respondents’ Joint Disclosure of Initial Contentions in Response to Complainants’ Common 

Interrog. Nos. 23 and 24 at 27 (Oct. 25, 2022). 

 Here, as to the educational level of the four inventors, Respondents contend that “[named 

inventor] Ronald Brawer has an MBA from City University of New York, and named inventor 

Michael Hoeting has an Industrial Design degree from the University of Cincinnati.”  Id.  The 

educational level of the two remaining inventors, Keith Meggs and Neil Hamilton, is currently 

unknown.  Id.    
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 As to the type of problems encountered in the art, the Asserted Patents note that: 

• “Because foam based materials such as NERF® foam are light, they are highly 
susceptible to air forces when trying to project them through the air in free flight . . . .”  
JXM-0001 (‘282 patent) at 1:46–49. 

 
• Paint ball guns and airsoft guns “are for adult use only due to the energy imparted to the 

projectile and the ability of the projectile to do serious harm.”  Id. at 1:56–60. 
 

Moreover, the Asserted Patents describes the patents’ purpose: 

One object of the present patent document is to provide an alternative soft-projectile 
launching system to those presently on the market. To this end, in one embodiment, 
a projectile launching device is provided that launches projectiles made from super 
absorbent polymers. 

 
Id. at 1:64–2:1.  See Best Medical Int’l, Inc. v. Elekta Inc., 46 F.4th 1346, 1353 (Fed. Cir. 2022) 

(in discussing factors that may guide the fact finder in finding the appropriate level of skill in the 

art:  “The patent’s purpose can also be informative.”) 

 The private parties’ proposed definitions are similar in that the person could have a 

Bachelor’s degree in Industrial Design or Mechanical Engineering.  But Respondents’ definition 

does not require the person with such a degree to have any work experience.  Moreover, without 

such education, Respondents’ person could be a toy designer with at least five years’ experience 

designing toys (including launchers).  This seems reasonable in view of the evidence.  Relatedly, 

Complainants note that “[f]or both, equivalent work experience may substitute for educational  

experience,  and vice versa.”  But it is unclear to the Staff what equivalent work experience 

means in this context. 

 Finally, Complainants’ require the person “be a member of a team, which would include 

an [sic] person with a bachelor’s in materials science, chemistry, or equivalent.”  Similarly, 

Respondents’ require the person to have “access to a chemist knowledgeable regarding SAPs”   

See, e.g., Indivior Inc. v. Dr. Reddy’s Lab’ys, S.A., 930 F.3d 1325, 1345 (Fed. Cir. 2019) (no 
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clear error in the court determining that a person of ordinary skill would be on a team with an 

engineer or scientist with certain experience).  As an alternative, such concepts may be captured 

by indicating that such a person would have experience collaborating with others have such 

knowledge.  Therefore, based on the current record, the Staff proposes the following definition: 

A person of ordinary skill in the art would have (i) a Bachelor’s degree in 
Mechanical Engineering, Industrial Design, or the equivalent, with at least  one year 
of experience designing toys (including projectile launching systems), or (ii) at least 
five years of experience designing toys (including projectile launching systems), 
with both of (i) and (ii) having experience collaborating with individuals with 
material science or chemistry backgrounds. 
 

Nevertheless, because the three proposed definitions are similar, the Staff does not believe that 

any differences will have an effect on the claim construction analysis. 

III. Patents-In-Suit 

A. Overview 

 The ’282 patent, titled “Soft-Projectile Launching Device,” issued on February 12, 2013, 

and names four inventors.  JXM-0001 (‘282 patent) at cover page. 

 The ‘683 patent (as depicted below) is divisional of the ‘282 patent and has the same title 

and same four named inventors as the ‘282 patent.1  JXM-0003 (’683 patent) at cover page.  The 

‘683 patent issued on February 4, 2014, and is subject to a terminal disclaimer.  Id.   

// 
 
// 
 
// 
 
// 
 
// 
 
// 
 

 
1 Therefore, the ‘282 patent and ‘683 patent share a common disclosure. 
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US 8,371,282 
Appl. No. 12/777,134 
Filed:  May 10, 2010 
Issued:  Feb. 12, 2013 

 Divisional CIP 

      US 9,427,536      US 8,596,255 
Appl. No. 14/678,937 Appl. No. 12/973,897 
Filed:  Apr. 4, 2015  Filed:  Dec. 20, 2010 
Issued:  Aug. 30, 2016 Issued:  Dec. 3, 2013 

      Continuation 

          US 2014/0076298 
Appl. No. 14/083,319 
Filed:  Nov. 18, 2013 
       abandoned 

Interestingly, related U.S. Patent No. 8,596,255 has one named inventor, Keith Meggs, 

while the continuation application Appl. No. 14/083,319 (now abandoned) again identified the 

same four named inventors as the ‘282 and ‘683 patents. 

Finally, Complainants contend that certain asserted claims were conceived as early as 

February 21, 2010, and reduced to practice no later than April 8, 2010.  See Complainants’ 

Notice of Patent Priority Dates and Dates of Conception, EDIS Doc ID 780783 (Sept. 21, 2022).  

Based on the effective filing dates of the Asserted Patents, the Pre-AIA (America Invents Act) 

version of the statutory provisions apply.  

B. Disputed Terms

1. “super absorbent polymer”  (’282 and ’683 patents)

This term appears in claims 1, 7, 13, and 21 of the ‘282 patent; and in claims 1 and 10 of 

the ‘683 patent.  The parties have proposed the following constructions: 

10
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Complainants Respondents Staff 

Plain and ordinary meaning, 
i.e., “polymer that can absorb 
an extremely large amount of 
liquid relative to its own 
mass” 

PTT and Splat-R-Ball: 

No construction necessary; 
term of art known to those 
skilled in the art at the time of 
the alleged invention 
 
Gel Blaster:  

Indefinite 

No construction necessary; 
term of art known to those 
skilled in the art at the time of 
the alleged invention 

This term—“super absorbent polymer” or SAP—in the context of the Asserted Patents 

has a meaning in the art as of the time of the alleged invention and is not indefinite.  “The 

Supreme Court made clear that the factual components [of claim construction] include ‘the 

background science or the meaning of a term in the relevant art during the relevant time period.’ 

” Teva Pharms., Inc. v. Sandoz, Inc., 789 F.3d 1335, 1342 (Fed. Cir. 2015) (quoting Teva 

Pharms. USA, Inc. v. Sandoz, Inc., 574 U.S. 318, 331, 135 S. Ct. 831, 841, 190 L. Ed. 2d 719 

(2015). 

 Beginning with the written description, the ‘282 patent indicates that “[s]uper absorbent 

polymers (SAPs) were first invented by the United States Department of Agriculture (USDA) in 

the 1960s and are commonly used in personal disposable hygiene products such as diapers, 

protective underwear, and sanitary napkins[.]”  JXM-0001 (‘282 patent) at 3:37–41.  The written 

description further clarifies: 
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Id. at 3:41–42 (emphasis added).  These “water absorbing polymers, classified as hydrogels, will 

absorb aqueous solutions through hydrogen bonding with the water molecule.”  Id. at 4:51–53. 

These water absorbing polymers or hydrogels were understood in the literature to be 

super absorbent polymers: 

 
SXM-0008 (Water-Absorbent Polymers: A Patent Survey) at 607 (emphasis added).  And the 

inventors noted that “SAP's can be constructed that would be considered ‘highly compliant' by 

industry standards.”  JXM-0001 (‘282 patent) at 4:16–17. 

 Therefore, “super absorbent polymer” is a term of art that was used by persons of skill in 

the relevant art at the time of the alleged invention.  It follows, based on this evidence, that 

because “the scope of a claim would be reasonably ascertainable by those skilled in the art, then 

the claim is not indefinite.”  Bose Corp. v. JBL, Inc., 274 F.3d 1354, 1359 (Fed. Cir. 2001).  

Therefore, the Gel Blaster respondents’ argument that the term is indefinite fails. 

2. Preamble:  “Ammunition configured for use with a projectile 
launcher comprising”  (’282 patent) 

The preamble of claim 1 of the ‘282 patent is at issue.  Claims 2–21 depend from 

independent claim 1.  Complainants are asserting claims 3, 6, 8, 13–15, 17, 19–21.  The parties 

have proposed the following constructions: 
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Complainants Respondents Staff 

Limiting Preamble of claim 1 is not 
limiting as to claims 6, 8, 13, 
14, 15, 17, 19, 20, and 21 
 

Preamble of claim 1 is 
limiting for dependent claim 3 

Limiting 

 
 Respondents agree that the preamble of claim 1 is limiting as to dependent claim 3 (and 

presumable unasserted, dependent claim 2).  Yet Respondents maintain that the same preamble is 

not limiting as to asserted claims 6, 8, 13, 14, 15, 17, 19, 20, and 21 (and presumably unasserted, 

dependent claims 4, 5, 7, 9–12, 16, 18, 20, and 21). 

 However, the intrinsic evidence and Federal Circuit precedent do not support 

Respondents’ twisted position.  The preamble discloses a fundamental characteristic of the 

claimed invention (i.e., the super absorbent polymer projectiles are configured for use with a 

projectile launcher), and provides antecedent basis for later claim limitations. 

 Whether a preamble is limiting is “determined on the facts of each case in light of the 

overall form of the claim, and the invention as described in the specification and illuminated in 

the prosecution history.”  Applied Materials, Inc. v. Advanced Semiconductor Materials Am., 

Inc., 98 F.3d 1563, 1572–73 (Fed. Cir. 1996).  A preamble limits the claimed invention if it 

recites essential structure or steps, or if it is “necessary to give life, meaning, and vitality” to the 

claim.  Pitney Bowes, Inc. v. Hewlett-Packard Co., 182 F.3d 1298, 1305 (Fed. Cir. 1999).  If the 

claim uses the preamble only to state a purpose or intended use for the invention, then the 

preamble is not limiting.  Catalina Mktg. Int'l, Inc. v. Coolsavings.com, Inc., 289 F.3d 801, 808 

(Fed. Cir. 2002). 
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 Here, the field of the invention, summary of the invention, detailed description, figures, 

and generally the title of the Asserted Patents describe the invention as a projectile launcher that 

launches projectiles made from super absorbent polymer.  JXM-0001 (‘282 patent) at 1:6–9 (“the 

present patent document relates to soft-projectile launching devices that launch super absorbent 

polymer projectiles”), 1:66–2:1 (“a projectile launching device is provided that launches 

projectiles made from super absorbent polymers.”), 3:45–48 (“The present patent document 

discloses and teaches projectile launching devices . . . that use projectiles formed from a super 

absorbent polymer (SAP).”). 

 The applicants did not invent projectile launchers.  Id. at 1:13–14 (“Children have a 

variety of different types of projectile launching toys available to them.”).  Nor did they invent 

SAPs.  Id. at 3:37–42 (“Super absorbent polymers (SAPs) were first invented by the United 

States Department of Agriculture (USDA)”).  Instead, based on the intrinsic evidence, the 

essence of the invention is this combination—a projectile launcher that launches projectiles made 

from super absorbent polymer.   

 Therefore, the preamble of claim 1 embodies the essence of the claimed invention.  See 

Proveris Sci. Corp. v. Innovasystems, Inc., 739 F.3d 1367, 1373 (Fed. Cir. 2014) (“the preamble 

of claim 3 is the only reference in any independent claim to the inventive concept of . . . .  This 

fact alone is likely sufficient to support a conclusion that the preamble is limiting.”).  This is 

highlighted by the prosecution of application claim 31 (issued claim 1).   

 In particular, on March 16, 2012, the applicants amended the application and added the 

following new application claim 31 (issued claim 1): 

31. (New) Ammunition for a projectile launcher comprising: 
 
a plurality of soft-projectiles having the same shape, each soft projectile  being formed 
from hydrated super absorbent polymer. 

14
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JXM-0002 (‘282 File History), First Preliminary Amendment at 3 (PDF p. 73) (Mar. 16, 2012). 
 
 On April 13, 2012, the Examiner issued an Office Action subjecting application claim 31 

(issued claim 1), and other claims, to a restriction requirement.  Id., Office Action at 1–2 (PDF 

pp. 86–87) (Apr. 13, 2012).  On October 8, 2012, the Examiner conducted a telephone interview 

with applicants’ counsel.  Id., Notice of Allowability at 2 (PDF p. 173) (Oct. 11, 2012).  With 

authorization from applicants’ counsel, the Examiner then amended the preamble of application 

claim 31 (issued claim 1) and allowed the claim: 

 

 
 

Id. (emphasis added).  The Examiner also amended application claim 32 (issued claim 2), 

thereby indicating that the preamble of claim 1 provided antecedent basis for the term “projectile 

launcher.”   

 Amending the preamble before allowing the claim is significant and captures an 

important aspect of the invention—a projectile launcher and SAPs configured for use with the 

launcher.  See Computer Docking Station Corp. v. Dell, Inc., 519 F.3d 1366, 1375 (Fed. Cir. 

2008) (finding that terms of the preamble limited the scope of the invention because they 

“clearly recite a necessary and defining aspect of the invention”).  The amendment was clearly 

made to convince the Examiner to allow the claim.  Cf. In re Cruciferous Sprout Litig., 301 F.3d 

1343, 1347–48 (Fed. Cir. 2002) (holding that preamble was limiting in light of arguments made 

15
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during prosecution “show[ing] a clear reliance by the patentee on the preamble to persuade the 

Patent Office that the claimed invention is not anticipated by the prior art”). 

In addition, the amended preamble no longer recites the purpose or intended use (i.e., 

“for . . .”), but rather describes a fundamental characteristic of the claimed invention and informs 

the meaning of other claim limitations.  See, e.g., Deere & Co. v. Bush Hog, LLC, 703 F.3d 

1349, 1358 (Fed. Cir. 2012) (“Unlike non-limiting preamble terms, “rotary cutter deck” does not 

merely state a name or a use for the claimed box section. Rather, the term describes a 

‘fundamental characteristic of the claimed invention’ that informs one of skill in the art as to the 

structure required by the claim.”); Poly–Am., LP v. GSE Lining Tech., Inc., 383 F.3d 1303, 1310 

(Fed. Cir. 2004) (construing preamble as limiting where it disclosed a “fundamental 

characteristic of the claimed invention”). 

 For example, the preamble informs that the “hydrated super absorbent polymer” recited 

in the body of claim 1 must be configured for a projectile launcher.  The written description 

broadly describes projectile launchers as being “a bow, crossbow, sling shot, handgun, machine 

gun, futuristic weapon, catapult, or shaped as any other type of weaponry.”  JXM-0001 (‘282 

patent) at 4:67–5:3.  Moreover, as required by dependent claim 7, the SAP must be configured 

such that it “has a cross linking density sufficient to prevent the soft-projectiles from breaking 

apart when launched from the projectile launcher.”  Id. at claim 7 (emphasis added). 

 The written description supports the notion that the SAPs can be configured or designed 

for a projectile launcher: 

16
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Id. at 3:62–65.  In other words, the preamble defines the scope of the claims.  For example, with 

respect to claim 1, it states that the SAP is configured for “a projectile launcher.”  And with 

respect to claim 7, the preamble states that the SAP is configured (i.e., has a certain cross linking 

density) to prevent it from “breaking apart when launched from the projectile launcher.” 

 Finally, as already noted, the preamble provides antecedent basis for claim limitations in 

certain dependent claims.  In particular, dependent claims 2, 3, and 7 refer to “the projectile 

launcher.”  And dependent claims 2 and 8 refer to “the ammunition” of the preamble.  Although 

not a model of clarity, because claim 8 refers to the “ammunition” of the preamble, the claim’s 

recitation of “projectile launcher” could also be referring to the “projectile launcher” of the 

preamble.  There is thus sufficient evidence so find that the preamble it limiting not only as to 

claim 1 but all dependent claims.  See C.W. Zumbiel Co. v. Kappos, 702 F.3d 1371, 1385 (Fed. 

Cir. 2012) (the Federal Circuit noted “that the preamble constitutes a limitation when the 

claim(s) depend on it for antecedent basis”). 

 The Staff expects the Respondents to rely on certain District Court opinions to support 

their position that the preamble should only be limiting as to certain limitations in the dependent 

claims.  But Respondents did not (and presumably could not) identify any Federal Circuit 

precedent that supports their position.  Instead, recent Federal Circuit case law appears suggest 

the opposite.   

 For example, in Bio-Rad Labs., Inc. v. 10X Genomics Inc., the Federal Circuit was 

“disinclined to sanction finding a preamble ‘partially’ limiting by splicing it as the district court 

did” based on District Court’s reasoning that preamble was limiting only to the extent that it 

provided an antecedent basis for certain claim terms.  967 F.3d 1353, 1371 (Fed. Cir. 2020).  

17
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And in Deere & Co. v. Bush Hog, LLC, the Federal Circuit found a phrase in the preamble 

limiting as to claim 1 (and therefore all dependent claims) because of the intrinsic evidence and 

the fact that the phrase provided antecedent basis for the same phrase in one dependent claim.  

703 F.3d 1349, 1357–58 (Fed. Cir. 2012).  

 Thus, reading the patent as a whole, the inventors relied on the preamble to define the 

scope of the invention, and relied on it to provide antecedent basis for a number of claim 

limitations in the dependent claims.  As such, the preamble of claim 1 should be construed as 

limiting. 

3. “the super absorbent polymer has a cross linking density sufficient to 
prevent the soft-projectiles from breaking apart when launched from 
the projectile launcher”  (’282 and ’683 patents) 

This term appears in claims 7 and 13 of the ‘282 patent; and in claim 10 of the ‘683 

patent.  Claim 13 of the ‘282 patent and claim 10 of the ‘683 patent are being asserted here.  The 

parties have proposed the following constructions: 

Complainants Respondents Staff 

No construction needed No construction needed Indefinite 

 
 Section 112 requires that “[t]he specification shall conclude with one or more claims 

particularly pointing out and distinctly claiming the subject matter which the inventor or a joint 

inventor regards as the invention.” 35 U.S.C. § 112, ¶ 2.  “If a claim is indefinite, the claim, by 

definition, cannot be construed.”  Enzo Biochem, Inc. v. Applera Corp., 599 F.3d 1325, 1332 

(Fed. Cir. 2010).  A claim fails to satisfy this statutory requirement and is thus invalid for 

indefiniteness if its language, when read in light of the specification and the prosecution history, 

“fail[s] to inform, with reasonable certainty, those skilled in the art about the scope of the 

invention.”  Nautilus, Inc. v. Biosig Instruments, Inc., 572 U.S. 898, 901 (2014). 
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 However, “the certainty which the law requires in patents is not greater than is 

reasonable, having regard to their subject-matter.”  Id. at 910 (citation omitted). The definiteness 

standard must allow for “some modicum of uncertainty” to provide incentives for innovation but 

must also require “clear notice of what is claimed, thereby apprising the public of what is still 

open to them.”  Id. at 909 (internal quotation marks and citations omitted).  

 “When a proposed construction requires that an artisan make a separate infringement 

determination for every set of circumstances in which the composition may be used, and when 

such determinations are likely to result in differing outcomes (sometimes infringing and 

sometimes not), that construction is likely to be indefinite.”  Halliburton Energy Servs., Inc. v. 

M-I LLC, 514 F.3d 1244, 1255 (Fed. Cir. 2008) (“under Halliburton’s proposed construction in 

this case, an artisan would not know from one well to the next whether a certain drilling fluid 

was within the scope of the claims because a wide variety of factors could affect adequacy 

(formation geology, wellbore size, depth, angle, etc.).”). 

 Here, the multiple factors or variables within the relevant claims renders them indefinite.  

For example, dependent claim 13 recites: 

1. Ammunition configured for use with a projectile launcher comprising:  
 a plurality of soft-projectiles having the same shape, each soft projectile 
being formed from hydrated super absorbent polymer. 
 
8. A projectile launcher including the ammunition of claim 1 disposed within a feed 
chamber of the projectile launcher, and wherein the projectile launcher is adapted 
to load a soft-projectile from the feed chamber to a firing position. 
 
13. The projectile launcher of claim 8, wherein the super absorbent polymer has a 
cross linking density sufficient to prevent the soft-projectiles from breaking apart 
when launched from the projectile launcher. 

 
JXM-0001 (‘282 patent) at claim 1, 8, 13 (emphasis added). 
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“The written description part of the specification itself does not delimit the right to 

exclude. That is the function and purpose of claims.”  Markman v. Westview Instruments, Inc., 

52 F.3d 967, 980 (Fed. Cir. 1995) (en banc).  “[A] claim is indefinite if its language might mean 

several different things and no informed and confident choice is available among the contending 

definitions.”  Media Rights Techs., Inc. v. Capital One Fin. Corp., 800 F.3d 1366, 1371 (Fed. 

Cir. 2015) (internal quotations marks omitted). 

Here, multiple factors affect the scope of claim 13:   

• How the SAP is hydrated:  “A SAP’s ability to absorb water is a factor of the ionic
concentration of an aqueous solution.”  Id. at 4:53–55;

• The composition of the SAP:  “SAP projectiles can also be designed to break down at
different pressures based on their composition.”  Id. at 3:62–63; see also SXM-0008
(Water-Absorbent Polymers: A Patent Survey) at 608 (grouping SAPs cited in patent
literature into three main classes based on their chemical structure);

• The cross linking density sufficient to prevent the soft-projectiles from breaking apart:
“different SAP’s with different cross-link densities may be used.”  Id. at 4:14–16; and

• The type of projectile launcher:  The projectile launcher “can be a bow, crossbow,
sling shot, handgun, machine gun, futuristic weapon, catapult, or shaped as any other
type of weaponry.”  Id.at 4:67–5:3.

Therefore, the claim fails to inform with reasonable certainty those skilled in the art about 

the scope of the invention.  For example, one of ordinary skill in the art would not be able to 

design a product that falls outside the claim scope.  In other words, what type of structure should 

the projectile launcher have; what cross linking density should the SAP have; and how long 

should the SAPs be hydrated and what should the PH of the water be.  “Indeed, if a person of 

ordinary skill in the art cannot discern the scope of a claim with reasonable certainty, it may be 

because one or several claim terms cannot be reliably construed.”  Cox Commc’ns, Inc. v. Sprint 

Commc’n Co. LP, 838 F.3d 1224, 1232 (Fed. Cir. 2016). 
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 Finally, “examples in the specification may be used to inform those skilled in the art of 

the scope of the invention with reasonable certainty—thus demonstrating that the term is not 

indefinite—without being directly construed into the claim.”  Guangdong Alison Hi-Tech Co. v. 

Int’l Trade Comm’n, 936 F.3d 1353, 1363 (Fed. Cir. 2019).  But here, the written description 

fails to disclose any examples of a hydrated SAP having a certain cross linking density that does 

not break apart when launched from a certain projectile launcher.   

 At bottom, because the boundaries of the protected subject matter are not clearly 

delineated and the scope is unclear, dependent claim 13 of the ‘282 patent and dependent claim 

10 of the ‘683 patent are indefinite.2 

4. “a firing mechanism that directly applies a force to” a soft-
projectile/the ammunition  (’282 and ’683 patents) 

This term appears in asserted dependent claim 17 of the ‘282 patent; and in asserted 

dependent claim 14 of the ‘683 patent.  The parties have proposed the following constructions: 

Complainants Respondents Staff 

Plain and ordinary meaning, 
i.e. “a firing mechanism that 
directly applies a force to a 
soft-projectile” 

“a firing mechanism that 
directly applies a force to a 
soft-projectile (not via an 
intermediary)” 

Plain and ordinary meaning 

 
 The claim language here cannot be more straightforward.   

 Respondents, however, are seeking to inject a negative claim limitation into the analysis 

based on a different claim limitation:  “a firing mechanism that indirectly applies a force.”  JXM-

0001 (‘282 patent) at claim 18 (emphasis added); JXM-0003 (‘683 patent) at claim 15 (emphasis 

added).   

 
2 To the extent necessary, the Staff expects forthcoming expert discovery will provide 

additional evidence to support the Staff’s position. 
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 The claims containing this “indirectly” limitation are no longer asserted, but the 

Complainants originally proposed that the limitation be construed according to its plain and 

ordinary meaning to mean “a firing mechanism that applies a force to a soft-projectile via an 

intermediary.”  As an example, the Complainants pointed to holder 14 shown in Figure 1 below. 

JXM-0001 (‘282 patent) at Fig. 1 (emphasis added); see also id. at 7:25–28 (“the soft-projectile 

holder 14 also helps transfer the energy of the firing mechanism into the motion of the soft-

projectile 16.”).   

As to the “directly” limitation at issue here, Complainants have argued that the “soft-

projectile holder 14 is not a requirement.”  Id. at 7:6–8’ see also Kaneka Corp. v. Xiamen 

Kingdomway Group Co., 790 F.3d 1298, 1305 (Fed. Cir. 2015) (“Although the specification 

does not specifically define the term [ ], the appropriate definition can be ascertained from the 

specification.”). 

 Relying on Complainants’ construction of the “indirectly” limitation (no longer at issue), 

Respondents are seeking to introduce a negative limitation (i.e., “not via an intermediary”) into 

the construction of the “directly” limitation.  But rather than provide additional clarity 
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concerning the “directly” limitation, which is clear on its face, Respondents are attempting to 

define the “directly” limitation according to what it is not.  See Medicines Co. v. Mylan, Inc., 853 

F.3d 1296, 1308 (Fed. Cir. 2017) (appellant “repeatedly criticizes the court’s negative 

construction as failing to define what “efficient mixing” is, as opposed to what it is not. Although 

there is no per se rule against negative constructions, [appellants’] argument carries some 

force.”). 

 Moreover, Respondents’ approach potentially confuses the infringement and invalidity 

analysis.  The Staff notes that the claims at issue are open-ended (“comprising”) and the dispute 

appears to be more a factual dispute about what may constitute a firing mechanism that “directly 

applies a force to” a soft-projectile/the ammunition.  Therefore, the claim limitation should be 

construed according to its plain and ordinary meaning. 

5. “the absorbency of the super absorbent polymer is sufficiently limited 
to allow the soft-projectiles to be launched from the projectile 
launcher without breaking apart”   (’282 patent) 

This term appears in asserted dependent claim 21 of the ‘282 patent.  The parties have 

proposed the following constructions: 

Complainants Respondents Staff 

No construction needed No construction needed Indefinite 

 
 Claim 21 of the ‘282 patent is indefinite for the same rationale that claim 13 of the ‘282 

patent and claim 10 of the ‘683 patent are indefinite.  Instead of reciting “a cross linking density 

sufficient to prevent . . . ,” here the claim recites “the absorbency of the super absorbent polymer 

is sufficiently limited . . .”  JXM-0001 (‘282 patent) at claim 21.  The written description notes 

that the “total absorbency and swelling capacity of a SAP varies depending on the degree of 

cross-linking within the polymer.”  Id. at 3:65–67.  Thus, for the reasons discussed above in the 
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context of the earlier claims, a person of ordinary skill would be unable to determine the metes 

and bounds of claim 21 as well. 

 
November 2, 2022 
 
 

Respectfully submitted, 
 

   /s/ Todd P. Taylor                                                
Margaret D. Macdonald, Director 
David O. Lloyd, Supervisory Attorney 
Todd P. Taylor, Investigative Attorney 
 
OFFICE OF UNFAIR IMPORT INVESTIGATIONS 
U.S. International Trade Commission 
500 E Street SW, Suite 401 
Washington, DC 20436-0003 
E-mail:  todd.taylor@usitc.gov 
Direct:  202-205-3248 
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