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VI DEO OPERATOR: We are on the record.
This is the videographer speaking, Shawn Budd, with
Veritext Legal Solutions. Today's date is
Septenmber 18th, 2023; tinme is 9:13 a.m W are
here in Boston, Massachusetts, to take the video
deposition of Dr. Gregory S. Fischer in the matter
of Lul ul emon At hletica Canada, Inc., versus Ni ke,

I nc.

Woul d counsel please introduce thensel ves
for the record.

MR. BOWLI NG Aaron Bowling of Arnold &
Porter on behalf of Nike; and with ne is Lindsey
St aubach, also of Arnold & Porter.

MR. McCLELLEN: My name is Forrest
McClellen from Morrison Foerster LLP. |'m here
with nmy col |l eague Mehran Arjomand, and we represent
Lul ul enon and, for the purposes of this deposition,
Doct or Fi scher.

VI DEO OPERATOR: And will the court
reporter please swear in the wtness.

GREGORY S. FI SCHER, PhD, havi ng

satisfactorily been identified by

t he production of a driver's |icense,

and being first duly sworn by the Notary

Public, was exam ned and testified as
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follows to interrogatories
BY MR. BOWI NG

Q. Good to see you again, Doctor Fischer.

A. Yes, for sure.

Q Ckay. So we're going to go through sonme
of the basics again. | know we just did this a
week ago, but refresh your menory a little bit.

So today we're going to be asking you a
series of questions. |If there's anything that you
don't hear, let nme know. |'m happy to repeat
myself. If there's anything that you don't
under st and, same thing, let me know. |'Ill work
with you to figure out what it is you don't
under st and.

A. Ckay.

Q. But if you answer ny question, |'m going
to assune that you heard me and you understood ne
and that you're answering to the best of your
ability.

A. Ckay. | understand.

Q Sound good?

Today' s deposition is going to be
transcribed. So if you could please give verbal
answers instead of head nods and things |ike that.

A. Yes, makes sense.
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Q Ckay. We can take breaks whenever you
want. The only exception is that if | have a
guestion pending, 1'll ask that you answer the
question and then we can take a break right after
t hat .

A. Ckay.

Q Ckay?

MR. BOALI NG  Okay. Okay. We'll start
with the -- do the '615 and decl arati on.

Q. Ckay. Doctor Fischer, I'm handing you
what we've marked as Fischer Exhibit 1. This is
Paper 16.

(Exhibit 1, Deposition Notice.)

Q This is Paper No. 16 in the 349 |IPR
proceedi ng.

Do you recognize this docunent, Doctor
Fi scher?

A. | don't believe | have seen this docunent
bef ore.

Q Ckay. | can represent to you that this is
a -- a notice of today's deposition, September
18th, in case No. | PR 2023-349.

Do you understand that you're here
testifying on behalf of Lulul enon today?

A. | know that |I'm here to represent ny

Veritext Lega Solutions
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opinions in this case related to the '615 patent.

Q Ckay. And you understand that you're
under oath today?

A. Yes, | do.

Q Any reason you can't testify truthfully
t oday?

A Not that |'m aware of.

Q Ckay. |'m handi ng you what we've marked
as Fischer Exhibit 2. This is Exhibit 1001 in the
349 | PR proceedi ng.

(Exhibit 2, Patent 9,259,615.)

A. Yes, | see it.

Q Do you recogni ze this docunment?

A. This appears to be what we've been
referring to as the '615 patent.

Q Ckay. |'malso handi ng you what we've
mar ked as Fischer Exhibit 3. This is Exhibit 1006
in the 349 | PR proceedi ng.

(Exhibit 3, Declaration of Gregory
S. Fischer, PhD.)

Q Do you recogni ze this docunent, Doctor
Fi scher ?

A. This appears to be my decl arati on.

Q |'m going to ask you to flip to page 116

of Fischer Exhibit 3, and |l et ne know when you're

Veritext Lega Solutions
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t here.

A. (Wtness reviews docunent.) When we're
tal ki ng about page nunmbers, we're referring to the
ori gi nal page nunbers on the docunent?

Q | think they're one and the same for this
one.

A. Ch, actually they are. You're correct.

MR. McCLELLEN: Before you dig in, just so
you know, Doctor Fischer has a clean single-sided
copy of his declaration and a clean single-sided
copy of table of contents for his declaration next
to himas well.

MR. BOWLI NG  Perfect.

Q If you want to use those, Doctor Fischer,
we can go -- | know we used the table of contents
last tine.

A. Yes.

Q We can go ahead and mark that as an
exhibit. Wuld you prefer to use your copy of the
decl aration? O are you okay working with Fischer
Exhi bit 37

A. | think this one would be easiest since
it's not stapled together.

Q Ckay. We can go ahead and enter those as

Fi scher Exhibits 4 and 5 respectively.
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(Exhibit 4, Table of Contents to

Decl aration of Gregory S. Fischer, PhD

Si ngl e-si ded.)

COURT REPORTER: 4 is the table of
contents?

MR. BOALING Yes. 4 will be the
singl e-sided table of contents.

And 5 will be Doctor Fischer's
singl e-sided copy of the declaration.

(Exhibit 5, Declaration of Gregory

S. Fischer, PhD, single sided.)

Q As far as you're aware, Doctor Fischer,
aside from being single-sided, Fischer Exhibits 4
and 5 are identical to Fischer Exhibit 3?

A. | believe that we've | abeled Fischer 5 as
t he exact declaration verbatimthat you provided as
Exhibit 3. And | believe Exhibit 4 is just the

t abl e of contents.

Q Okay.

A. Anot her copy of that.

Q No differences you' re aware of?

A None that |'m aware of.

Q. Ckay. So you want to work with Exhibit 5,
t hen?

A. | think that will probably be preferable,
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yes.

Q Ckay. You can put away Exhibit 3.

Ckay. So in Fischer Exhibit 5 1I'm going
to ask you to turn to page 116.

A. Yes, I'min it.

Q Ckay. There's a date there about
two-thirds of the way down the page, January 3rd,
2023, and then next to that there's a signature.
Do you see that?

Yes, | do.
| s that your signature?

Yes, that is.

o > O »

Ckay. And is January 3rd, 2023, the date
when you conpleted this declaration?

A. | believe that is the date that we -- that
| conpleted and signed off on the declaration.

Q. Ckay. As you sit here today, are you
aware of any inaccuracies in your declaration?

A. | noticed sonme m nor typographical errors
as | was reviewi ng the material but nothing that
changes my opi ni ons.

Q Ckay. Anything specifically you recall?

A. | couldn't recall off the top of ny head
exactly where they are, but if they come up during

our discussion, |I'll be happy to point them out.

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2003 - Page 12 of 149

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 13

Q Ckay. Since January 3rd, 2023, have you
changed your opinion with respect to any of the
i ssues you discuss in your declaration?

A. No, the opinions expressed in ny
decl aration still represent my opinions today.

Q ' mgoing to ask you to turn to page 24 of
Fi scher Exhibit 5.

You can |l et me know when you're there.

A. You said page 247

Q. Yes.

A. Yes, |'mthere now.

Q Ckay. See at the top of the page it says
"Materials Considered"?
A. Yes, | see that heading.
Q. And underneath that, paragraph 18.
Do you see that?
A. Yes, | do.
Q Paragraph 18 reads (as read):

“In performng ny analysis in formng the
opi nions below, | considered the '615 patent, its
prosecution history, the applications that it
i ncorporates by reference, and the materials |isted
as exhibits to the petition in this IPR "

Do you see that?

A. | see that, yes.

Veritext Lega Solutions
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Q Is that list of materials in paragraph 18
a conplete list of all the materials you consi dered
in formng your opinions in this proceedi ng?

A. | believe there is a list that | prepared
in my declaration of the materials that |
considered in form ng these opinions.

Q Ckay. And where is that?

A. | believe | had a list of specific
docunments in here, but the -- what | note in
paragraph 18 is, you know, correct and that
summari zes the materials that, to the best of ny
understanding, | reviewed in preparing this
opi ni on.

Q Ckay. Are there any other materials that
you consi dered when form ng your opinions in this
proceedi ng that you can think of that are not
|isted in paragraph 187

A. In terms of under -- providing an
under st andi ng and background for the technol ogy and
the state of the art at the tinme, | prepared a
background, which is included in my declaration,
whi ch provides a number of additional citations.
They were not instrumental in form ng or
identifying nmy opinions, but they were very hel pful

for understanding what the current state of the art
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was at the time of the invention.

Q Ckay. And all those materials are
specifically cited in the "Background" section?

A. | believe | cite it and a number of them
are included as exhibits.

Q Aside fromthe materials listed in
paragraph 18 and the materials that you
specifically call out in the "Background," are you
aware of any other materials you consi dered when
form ng your opinions in this proceedi ng?

A. | performed searches to identify prior art
references and literature and ot her products at the
time as | was preparing ny declaration. |
couldn't, off the top of nmy head, as | sit here
today, identify any specific references beyond
what - -

Q. How do you perform-- sorry.

A. -- beyond what | cite directly in ny
decl arati on.

Q How did you perform searches to identify
prior art references and literature?

MR. McCLELLEN: Objection. Calls for
privilege and attorney work product.
Doct or Fischer, you can go ahead and

answer to the extent you're describing what you did

WWw.veritext.com
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I ndependently of your -- your contacts with

Morri son Foerster, but to the extent you were

perform ng searches at Morrison Foerster's

di rection, you should not provide that informtion.
THE W TNESS: Ckay.

A. To the best of ny recollection, I
performed searches related to the technol ogy and
the current state of the art of related technol ogy
at the time of the invention -- or to the best that
| could identify that was at the time of the
i nvention -- to provide sone context and to
identify potential references that would be hel pful
in formng my opinion.

Q Ckay. And how did you performthose
searches?

MR. McCLELLEN: Objection. Sane
obj ecti on.
And same caution, Doctor Fischer.

A. You know, | couldn't tell you exactly
where | searched, but | searched patents and
literature references.

Q. You don't renmember the websites?

A. | believe | used patent search websites as
well as library and literature searching websites,

i ncluding but not limted to the Google Schol ar and

Veritext Lega Solutions
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Googl e Patents.
Q Do you renmenber anything el se specifically
beyond Googl e?
MR. McCLELLEN: Sanme objection.

And sanme caution, Doctor Fischer.

A. Again, | -- 1 performed a nunber of
searches. | really couldn't tell you specifically
where; and, as | noted, | i1ncluded the references
that | incorporated in formng ny opinion as well

as identifying useful information to provide
background at the tinme of the invention within ny
di scl osure here.
Q What ternms did you search for?
MR. McCLELLEN: Same objecti on.
And sanme caution, Doctor Fischer.
A. | really could not recall the search terns
t hat were used.
Q You can't renmenber any of thenf
MR. McCLELLEN: Sanme objection and sane
cauti on.
A. | really could not recall the search terns
t hat we used when we were preparing this.
Q Ckay. \When did you performthese
sear ches?

A. | believe | --

WWw.veritext.com
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MR. McCLELLEN: Sane objection and sane
cauti on.
Sorry.

A. | believe | performed the majority of the
searches and the majority of the preparation for
this in fall of 2022.

Q. In the tinme between January 3rd, 2023, and
now, have you consi dered any other materials beyond
what you considered in preparing your declaration?

A. Not hi ng that | have seen since then has
changed any of the opinions that are expressed
within nmy declaration.

Q Have you consi dered any other materials
related to this case?

A. Consi dered i n what way?

Q Have you reviewed any materials between
January 3rd, 2023, and today that are related to
this case or your opinions?

A. | believe | saw copies of the initial
institution decision and the patent owner response,
al though | did not use themto change or update ny
opi nions in any way.

Q. What do you mean you saw copies of thent

MR. McCLELLEN: Objection. Calls for

attorney-client privilege and work product.
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Q Did you read thent

A. | was provided copies, and | had briefly
revi ewed both of those.

Q About how nmuch tinme did you spend
reviewing the institution decision?

A. | would say nmy best estimte woul d be
about one hour for each of those two docunents.

Q Did you read themin their entirety?

A. | reviewed those docunents, but | did not
study themin preparation for this declaration --
deposition. |'msorry.

Q Did you read themin their entirety?

A. | reviewed the docunents fromstart to
finish, but | can't say that |'ve put the amount of
time and effort that | would have into the other
references that | cite in ny declaration.

Q. What do you nmean "I can't say |'ve put in

t he ampunt of time and effort that | would have

into the other references"?

A. When preparing my declaration, it was

really inmportant to understand in their entir
all of the prior art references as well as th
patent. That was the material that | used in
preparing my opinions that are within ny

decl arati on.

ety
e '615
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Those ot her suppl enmental docunents was
primarily just to have a better understandi ng of
t he case.

Q Havi ng reviewed the institution decision
in the prelimnary response, would you say you have
a better understanding of the case now?

A. | believe they hel ped provide sone context
of the case.

Q. I n what way?

MR. McCLELLEN: Obj ecti on.
Attorney-client privilege. Calls for work product.
Doctor Fischer, if those docunents altered
your opinions or refreshed your recollection in any
way, Yyou can answer Aaron's question; otherw se, |
i nstruct you not to answer.

A. Yeah, as | noted, the opinions that |
prepared in ny -- ny declaration stand today.

Not hing in there changed any of ny opinions. |
just briefly reviewed the docunents that were
provided to ne.

Q And you testified that you did that to
gain a better understanding of the case?

MR. McCLELLEN: Sanme objecti on.
And same caution, Doctor Fischer.

A. | just felt that it was hel pful to have

Veritext Lega Solutions
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some context of the docunents that are related to
t hese proceedi ngs.

Q What did you do to prepare for the
deposition today, Doctor Fischer?

A. Primarily | reviewed ny declaration and
t he associated prior art references as well as the
'615 patent.

Q Anyt hi ng el se?

A. | have had brief nmeetings with the | awers

from Morrison & Foerster.

Q Okay. How many neetings?

A. It would be hard for me to put an exact
nunber on it, but probably a conbination of
i n-person and virtual neetings totaling about six
related to this case.

Q And when were those neetings?

A. As | sit here today, | couldn't tell you
t he exact dates of every neeting, but it would be
over the |ast few weeks.

Q So six nmeetings in the |ast few weeks?

A. | think that's a pretty reasonable
representation.

Q. What woul d you say the total nunber of
time was that you spent in those six nmeetings?

A. | couldn't say for sure, but probably

WWw.veritext.com
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between 10 to 15 hours in neetings.

Q I n any of those neetings did you neet with
anybody other than the attorneys at Morrison
Foerster?

A. | don't believe so.

Q Ckay. So you said you reviewed your
decl aration and the prior art references?

A. Yes, | did.

Q. And | think we tal ked about the fact that
you also reviewed the institution decision and the
prelimnary response filed by Nike?

A. To a | esser extent, yes.

Q Anyt hi ng el se?

A. | don't believe you noted the '615 patent
in that list. So | reviewed that as well.

Q. Ckay. Anything el se?

A. Not that | can think of at this tine.

Q Doctor Fischer, |I'm handing you what we've
mar ked as Fi scher Exhibit 6.

(Exhibit 6, Patent Application
Publ i cation, US 2006/0111944 Al.)

Q. Fi scher Exhibit 6 is Exhibit 1004 in this
proceedi ng.

Do you recogni ze this docunent, Doctor

Fi scher ?
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A. This appears to be what we refer to as the
Sirmans reference in ny declaration.

Q Ckay. Doctor Fischer, I'mgoing to walk
t hrough your understandi ng of how the -- the system
di scl osed in Sirmans operates.

Can you briefly describe for nme how this
woul d work froma -- a user standpoint, what they
woul d experience if they're using the system
di scl osed in Sirmns?

A. Can you be a little bit nore clear as to
how what woul d wor k?

Q So it's -- it's your opinion that Sirmans
di scl oses the -- the sane subject matter as the
chall enged clains in this proceeding; right?

A. Yeah. As | note, Sirnmans discl oses
"systens and nmet hods for encouragi ng an individual
to perform health-pronoting neasures,” which is
very simlar to the '615 patent.

Q Ckay. And how does Sirmans encour age
users to perform heal th-perform ng nmeasures --
heal t h- pronmoti ng measures?

A. So | lay out exanples fromwithin the
Sirmans reference that | believe neet the clains of
the '615 patent. So the teachings provided within

Sirmans do neet what's |listed as the clainms within
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the '615 patent.

Q Ckay. Let's look at page 67 of your
decl aration. Let nme know when you're there.

A. Yes, |'mthere right now.

Q Ckay. And, actually, if we flip back
qui ckly to page 65 and we | ook at paragraph 73, the
first sentence there you say (as read):

"An exempl ary workfl ow, according to
Sirmans, is depicted in figure 1 below. "
Do you see that?

A. Yes, | note that there's an exanmple in
Sirmans that | reproduce as figure 1 in ny
decl aration.

Q Ckay. And that's reproduced on page 67;
correct?

A. Yes, possibly, anong other |ocations.

Q. Ckay. That figure -- that's the sane
figure that's on page 2 of Fischer Exhibit 67

A. | believe it is, yes.

Q Ckay. So let's walk through that quickly.

At the very top of figure 1 on page 2 of
Fi scher Exhibit 6 there's the "Start" box or oval
there at the top.

Do you see that?

A. | see that.
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Q Ckay. And right below that there's a box
| abel ed nunmber 5.

Do you see that?

A. Yes, | see that box.

Q And that first step after "Start"” in this
flow chart is to (as read):

"Establish protocol criteria for receipt
of rewards-based on performance of health-pronoting
measures. "

Do you see that?

A. | believe that's what it says inside that
box in the figure, yes.

Q What's the protocol criteria referred to
in that box?

A. So the Sirmans, you know, presents a way
to pronote behavioral nodification based on
providing incentives for conpliance in form ng
heal t h- promoti ng measures. | n that particular
exenpl ary wor kfl ow, (as read):

"...a user receives 'protocol criteria’
for perform ng 'health-pronmoting neasures. '™

These (as read):

"Protocol criteria are generally
established by an entity famliar with health and

wel | - bei ng, such as insurance carrier, a health
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prof essional, or a governnent entity."

And then | go on to say (as read):

"Heal t h- pronpti ng neasures incl ude
activities designed to inprove individual fitness
and wel | ness, such as 'exercise reginens....""

And | provide some additional exanples in
nmy declaration that were pulled fromthe Sirmans
reference.

Q. Ckay. So you said that (as read):
“"Protocol criteria are generally
established by an entity famliar with health and
wel | - bei ng, such as an insurance carrier, health

prof essi onal, or governnent entity."

What are these protocol criteria that are
bei ng described in Sirmns?

A. That's actually not what | said. | said
protocol criteria can be, not generally are
established (as read):

"...by any entity that has appropriate
knowl edge or access to know edge regardi ng human
wel | - bei ng and health, including but not limted to
an enpl oyer, an insurance carrier, health
prof essional, governnment entity, self-insured
entity, or any conbination thereof."

And that's in paragraph 58 of the Sirmns
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Q Ckay. VWhat would be one exanpl e?

A. (Wtness reviews docunent.) So as
identified in nmy declaration, the protocol c
can be related to goals, and one such set of

exanples is provided within the reference as

me stri ke that.

on page 69 of ny declaration, from paragraph
| describe activity goals and how they rel at
protocol criteria and specific exanples with

Sirmans reference.

right?
A. | n paragraph 77 of ny decl arati on,

Page 27

reference.

Q. What are the -- the protocol criter
are being described there?

A. So there are a number of options for what
can be used for protocol criteria, and as |
prepared my opinions, | pointed out sonme suc
exanpl es.

exanple 1 in paragraph 84.
' msorry. Let me clarify. | think | was
in the wwong -- the wrong spot. | apologize. Let

(Wtness reviews docunment.) So starting

Q And in that paragraph of your declaration,

you point to paragraph 68 of Sirmans; is that

ia that

h

riteria

77 on
eto

in the

| point
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to paragraph 68 of the Sirmans reference.

Q. And these protocol criteria that are
descri bed, these are the ones that are also
descri bed in paragraph 67 as being established by
an entity that has appropriate know edge or access
to knowl edge regardi ng human wel | -bei ng and health;
is that right?

A. | believe before | was previously talking
about paragraph 58 rather than 67. But those
protocol criteria can cone froma governnent entity
or other source that has appropriate know edge or
access to know edge regardi ng human heal t h,
wel | - bei ng.

Q Ckay. So the protocol criteria can cone
fromany third party with appropri ate knowl edge or
access to know edge regardi ng human heal th and
wel | -being; is that right?

A. | never put the word "any" on there, but
the Sirmans reference certainly | eaves it open for
a large variety of sources to provide those
protocol criteria.

Q. Does that criteria come fromthe user
themsel f, or does it have to be a third party?

A. | don't believe it is restricted to being

a third party.
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MR. McCLELLEN: Excuse nme. Objection.
Form

Go ahead, Doctor Fischer.

A. So as noted, you know, "Sirmans notes that
t hese protocol criteria can be established by --"
and then goes on to say what we've just referred to
mul tiple tines.

| don't recall, as | sit here today,
anything that restricts it only to those sources.

Q Only to third parties?

A. | don't believe there's anything in
Sirmans that restricts it to only third parties
providing the protocol criteria or the goals.

Q Ckay. |Is there anything in Sirmans that
descri bes the user generating these protocol
criteria?

A. (Wtness reviews docunent.) Well, it does
clearly say in paragraph 68 that (as read):

“"Once the protocol criteria are
establ i shed, they are presented to the member for
menber acceptance of both the protocol criteria as
wel | as surveillance of nmenmber activity relating to
heal t h- pronoti ng measures.”

So that would nean the users are certainly

in the loop in at |east sonme fashion.
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Q Ckay. So the user is able to choose from

anong certain protocol criteria that have al ready

been established; is that right?
A. So in particular the exanple that |
provide is that the user can agree to the

recommended or mninmum | evel of exercise to be

performed as well as, you know, appropriate use of

the nonitoring equi pnment.

So in that exanple it's related to a |evel

of -- of that goal, for exanple.

Q Right. So the user can agree to what's

bei ng recommended or a m ninmum | evel, but the user

thenmself isn't setting the criteria or establishing

what's recommended; correct?
MR. McCLELLEN: Obj ection.
Sorry. Go ahead, Aaron.
Q. Correct?
A. Yeah - -
MR. McCLELLEN: Objection. Form
A. -- as |'ve noted, the Sirmans reference
provi des exanpl es where there are third parties

t hat provi des exanpl es where the user is in the

| oop in agreeing to these. | don't believe there

Is anything in the Sirmans reference that woul d

preclude the user fromidentifying their own sets
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of goals or protocol criteria, as | refer to them
Q. Is there anything in the Sirmans reference
where the user establishes their own protocol
criteria? Any disclosure of that in Sirmans?
A. Well, the (as read):

"Protocol criteria can be established by
any entity that has appropriate know edge or access
to know edge regardi ng human wel | - bei ng and heal th,
including but not limted to an enpl oyer, insurance
carrier, health professional, a governnent entity,
self-insured entity, or any conbination thereof."

But | see no reason why the user
t hensel ves woul d not be considered an entity that
has appropriate know edge about their own health
and wel | - bei ng.

So | don't think it restricts that by any
way .

Q Does Sirmans ever disclose a user
establishing the protocol criteria described in
par agraphs 58 and 67 of Sirmans?

MR. McCLELLEN: Objection. Form

A. Specifically only in paragraph 67 and 68,
which is, | believe, what you referred to. | t
| eaves it open-ended that, you know, any entity

t hat has appropriate know edge can be used to
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generate these criteria. | don't see it explicitly
referring to the user generating these on their
own, but it does explicitly note that they have the
ability to agree to the recommended | evels; and |
beli eve there was sonme other |anguage that puts
themin the loop in deciding their goals.
Q. So let's look at the first sentence of
par agraph 68 of Sirnmans.
It says (as read):
"Once the protocol criteria are
establ i shed, they are presented to the nmember."”
Do you see that?
A. | see that, yes.
Q So by the time the nenber views the
protocol criteria, they've already been
est abl i shed; correct?
A. | don't believe that precludes the nemoer
from being involved in generating them
Q But you can't point to anywhere in Sirmans
where there's a disclosure of the user establishing
the types of protocol criteria discussed in
par agraph 68?
MR. McCLELLEN: Objection. Form
A. (Wtness reviews docunent.) So | don't

see anything, again, in the Sirmans reference that

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2003 - Page 32 of 149

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 33

restricts who is able to make those goals or -- or
when they're made, necessarily.

Again, it notes that any entity with the
appropriate knowl edge can generate these
performance criteria -- or, sorry, protocol
criteria.

And then, even in paragraph 60 it notes
(as read):

"Based on protocol criteria level, either
est abl i shed or chosen...."

So, again, even adding nore flexibility in
the way that those are established and provided to
the user or that the user helps to establish or
choose their conpliance |evels or protocol
criteria.

Q So you just pointed to one disclosure
where the user can choose anpbng certain protocol
criteria, but | don't see anything where Sirmns
di scl oses the user establishing that protocol
criteria; is that right?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) | -- 1 really
di sagree with that statenent because even, as |
not ed before, the user has the ability to adjust

t he, you know, recommended or |evel of performnce.
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And the | evel of performance is part of the goal.

So, for exanple, in paragraph 84 where we
provide the Center for Disease Control recommended
| evel s of exercise, as an exanple of protocol
criteria, there's the ability to choose, for
exanpl e, noderate intensity for 30 m nutes a day,
five days a week or vigorous intensity 20 m nutes a
day or three days a week.

So in both cases in that exanple the |evel
of activity and the anount of tinme both associ ated
with the goals or protocol criteria would be
consi dered the | evel of performance that you're
| ooki ng at.

Therefore | do believe the user is
certainly involved; and if not explicitly
identifying what their goals or protocol criteria
woul d be.

Q Because they can select from anong certain
options; right?

A. | don't believe there is anything in
Sirmans that restricts a nore-open ended set of
performance criteria, but at a mninmum it very
explicitly identifies the ability for the user to
define and establish inportant aspects of their --

their goals, including the |level of performance,
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which is part of what we identified as the goal,
such as noderate intensity for 20 m nutes or
vigorous intensity for 20 m nutes.

| apol ogize. That was 30 m nutes in the
first statenment.

Q So | understand it's your opinion that
there's the possibility, based on sone of this
| anguage, for the user to establish protocol
criteria, but |'masking you something a little bit
di fferent.

Aside fromthe user's ability to choose
certain preestablished protocol activity, does
Sirmans ever disclose expressly a user-establishing
protocol criteria, the type of protocol criteria
di scl osed i n paragraph 68?

MR. McCLELLEN: Objection. Form

A. | believe setting the, you know, |evel of
exercise to be perfornmed woul d be consi dered
setting a goal, at least in terns of the context of
the '615 patent, and would also be related to
setting a protocol criteria or the use of a
protocol criteria in Sirmans.

Q. Let's go to where a user is choosing
certain protocol criteria. Can you point ne to an

exanpl e of that in Sirmans.
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A. So as noted, the Sirmans reference | eaves
a lot of flexibility in the way protocol criteria
can be identified.

In my declaration | refer to exanple 1 of
Sirmans. Starting on paragraph 84. And example 1
of Sirmans specifically notes that the user,
wearing the nonitoring device, will be asked to
perform noderate intensity for 30 m nutes a day.
So that relates to the goal and actually also the
time period within the meaning of themin the '615
patent, and those at |east conme fromor related to
t he protocol criteria the way Sirmans refers to
t hem

Q So where in paragraph 84 does the user
choose certain protocol criteria?

A. So paragraph 84 is an exanple set of
criteria that come fromthe Center for Disease
Control recommended | evels of exercise.

And as | previously noted, (as read):

“"Protocol criteria can be established by
any entity that has appropriate know edge or access
to knowl edge regardi ng human wel | -bei ng and health,
i ncluding --" skipping ahead -- "to a governnent al
entity...."

| think any person of ordinary skill in
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the art would understand that the Center for

Di sease Control, a federal governnent agency, would
meet that criteria and therefore would have been
envi sioned as a source of protocol criteria by

Si r mans.

Q Ckay. |I'mnot sure if you understood ny
question, Doctor Fischer.

Where 1 n paragraph 84 does the user choose
protocol criteria?

A. Par agraph 84 provi des exanples that can be
used to generate protocol criteria, as we have just
been di scussing, and the rest of the disclosure has
substantial discussion about how those protocol
criteria would be used to incentivize nenber
performance of health-pronoti ng neasures.

Q. You're still not answering ny question,
Doct or Fi scher.

Can you point me to any exanples in
Sirmans where the user chooses a certain protocol
criteria?

A. Well, we just said that in paragraph 84
one of the exanples of the Center for Disease
Control recomended | evel of exercise is -- and
this is i.e., noderate intensity for 30 mnutes a

day or vigorous intensity for 20 m nutes a day.
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read):

performed. "

i f not woul d,

are assessed.

And we al so previously identified a
| ocation within the description of Sirmans where
the user has the ability to nmake sel ections or
approvals of their goals or protocol criteria.
So | believe --
Q Where is that?
MR. MCLELLEN: Hang on, Doctor Fischer.
Were you done answering your question?
THE W TNESS: | believe so for that
st at ement .
A. So we referred before -- at |east in one

exanple -- to paragraph 68 that (as read):
“...they are presented to the menmber for
menber acceptance of the protocol criteria."”

And then later in that paragraph a (as

‘...menber can agree to both the

recommended/ m ni num | evel of exercise to be

So in this example, it's clear that

Si rmans under st ands that the user at |east coul d,

protocol criteria and the criteria upon which they

Q So the menber can agree to a certain |evel

Page 38
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of exerci se.
Where does the nenmber get to choose
bet ween certain protocol criteria? | still don't

see anyt hing.

A. So as we've noted, these protocol criteria
can be goals, as referred to in the '615 patent. A
goal, for exanple, could be nobderate intensity or a
goal is nmoderate intensity for 30 m nutes a day or
vigorous intensity for 20 m nutes a day.

So selecting one of those |evels of
exercise, that seenms to me |ike that would be the
user selecting their goals.

Q. Wher e does the user select their |evel of
exerci se?

A. |'m sorry. Can you clarify that?

Q Yeah, you just said that the -- the user
sel ects one of the |evels of exercise.

A. Yeah.

Q Where is that?

A. So --

MR. McCLELLEN: Objection. Form

A. At least in one location it notes in
paragraph 68 that (as read):

"“...the menber can agree to the
recommended | evel of exercise to be perforned.”
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Goi ng on beyond that, as |'ve noted
earlier in our discussion, | don't believe there's
any restriction within the Sirmans reference who
generates these protocol criteria in the first
pl ace that would preclude the user from generating
their own health-pronmoting measures.

Q So the -- the nmenber can agree -- the user
can agree to engage in a certain |level of exercise,
but you still haven't pointed to anything where the

user is choosing a certain set of protocol

criteria.
Can you point me to an exanple of that?
MR. McCLELLEN: Objection. Form
A. | believe the description that | have

provi ded describes that scenario. That being said,
should that not be the case, it nost certainly
woul d have been obvious to a person of ordinary
skill in the art, in review ng the Sirmans
reference, that this very open-ended way of
i nputting protocol criteria, which are effectively
goal s, could be com ng from anybody and they could
be either open-ended or selecting froma |list or
approvi ng provided sets of goals and criteria.

Q So you've said that one type of protocol

criteria could be goals.
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Where -- where does Sirmans say that?

A. (Wtness reviews docunent.) So as | note
i n paragraph 77 of ny declaration, (as read):

"Sirmans discl oses receiving an activity
time period and a corresponding activity goal. As
previously noted, Sirmans descri bes an 'exercise
regi men,' which can be generated through a
mul titude of neans."

As we've been saying, there's a variety of
ways that those exercises and the instructions can
be gener at ed.

(As read):

"“A person of ordinary skill in the art
woul d understand that this 'exercise reginen'

i ncludes identifying an exercise or other athletic
activity and an associ ated goal . "

And they go on to provi de exanples such as
(as read):

“...heart rate, distance travel ed, steps
taken, cal ories burned, |evel of activity,
etcetera. Specifically, once the protocol criteria

is established --" Sirmans notes, as we've been
describing -- "it is 'presented to the nmenmber for
acceptance of both the protocol criteria as well as

surveillance of the nmenber activity relating to
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t hese healt h-pronoti ng neasures.'"
And then the (as read):

"...user 'can agree to both the

user's performance agai nst.

MR. McCLELLEN: Objection. Form
A. (Wtness reviews docunent.)

MR. McCLELLEN: We' ve been on for

a break?

MR. BOWLI NG  Just one nore after
t hat's okay.

| s that okay with you?

COURT REPORTER: (Nods.)

recommended/ m ni mal | evel of exercise to be
performed as well as appropriate use of the

nmoni toring equi pment.' A person of ordinary skill
in the art would understand that --" this refers to

an activity goal that is being used to nmeasure the

Q So | asked you where Sirmans says that a
protocol criteria can be a goal. And you've
poi nted me to your declaration where you -- you
cite nothing except for paragraph 68 of Sirmans.
s it your understandi ng that paragraph 68
of Sirmans supports your opinion that protocol

criteria is the sanme thing as a user-set goal ?

hour. After he answers this question, can we take

Page 42

about an

that, if

Veritext Lega Solutions
WWw.veritext.com

Exhibit 2003 - Page 42 of 149

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 43

A. So when the term protocol criteria, you
know, is used rather broadly within the Sirnmans
reference in that it's relating to
heal t h- perform ng nmeasures and it uses those
measures to incentivize a user performance, to
reach certain |levels of performance criteria, that
clearly, in my mnd, neets the plain and ordinary
meani ng of a goal.

Q. So, Doctor Fischer, |'ve asked you to
point me to an exanple where Sirmans expressly
di scl oses the user choosing protocol criteria or an
exanpl e where Sirmans discl oses the user
establ i shing protocol criteria.

And if | understand you right, all you've
been able to tell nme is that Sirmans is open-ended
in its description of those things. And you
haven't pointed me to anything in Sirmns where
there's an express disclosure of that.

A. | di sagree.

MR. McCLELLEN: Hang on, Doctor Fischer.
Gve nme time to object.

Are you done, Aaron?

Q. Are you able to point me to anywhere in
Sirmans where there's an express disclosure of the

user establishing or choosing protocol criteria?
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MR. McCLELLEN: Objection. Form

A. So as | have noted repeatedly, | believe
| ' ve answered that question that Sirmans expressly
provides a |l arge variety of sources for these
performance criteria -- or I'msorry -- protocol
criteria in their |language. | -- it also expressly
allows the user to be in the loop on, at a m ni num
selecting the -- (witness reviews docunent) --
"recommended m ni mum | evel of exercise," which
certainly would be related to selecting a goal such
as the exanmples we provided before of the |evel of
intensity or the amount of tinme per day that they
are exercising.

Q So when you were just describing Sirmans,
you said that Protocol criteria, that term is used
in Sirmans as relating to heal th-performng
measures that are used to incentivize a user
per formance.

So it sounds like the protocol criteria,
in your opinion, are what's used to help the user
achi eve their goal; protocol criteria is not the
goal itself; is that right?

MR. McCLELLEN: Objection. Form

A. No, | disagree with that. The protocol

criteria, as | identified, can constitute -- let's
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see -- (witness reviews docunent) -- or can be
provi ded by, you know, any entity that has
appropriate know edge or access regardi ng human
wel | - bei ng, including a governnental agency.

And | expressly point out the exanple
within the Sirmans reference where they include
recomended | evel s of exercise fromthe Center of
Di sease Contr ol

Those exanpl es woul d be exanpl es of goals
as the '615 patent uses that term and woul d be
related to or would be the protocol criteria in at
| east one exanple that are provided to the user.

Q |s a recommended | evel of exercise a goal?

A. | believe Sirmans provides this exanple in
par agraph 84 as a way to show that a gover nnent al
agency with significant know edge in health and
wel | - being can provide a set of criteria that can
be used as performance criteria and goals. And in
my under standi ng, as a person of ordinary skill in
the art, looking at this reference, Sirmans woul d
have used or expressly believed that such criteria
woul d be used as protocol criteria and therefore
used as goals for the user.

Q So your opinion is that a recomended

| evel of exercise is a goal?
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MR. McCLELLEN: Objection. Form

A. The recommended | evel of effort at | east
can be used to generate a correspondi ng goal.

Q Ri ght .

MR. McCLELLEN: Can we take a break?

MR. BOW.I NG  Sure.

VI DEO OPERATOR: The time is 10:18. W're
off the record.

(Recess was taken.)

VI DEO OPERATOR: Okay. We are back on the
record. The time is 10:27.

Q Ckay. Doctor Fischer, | want you to
identify for me by paragraph nunber which
par agraphs of Sirmans disclose a user choosi ng
anong certain protocol criteria.

A. Sure. So first | would point you to
paragraph 84, which is an exanple wherein the user
is asked to perform Center for Disease Contro
recommended | evel s of exercise, and we provide sone
exanpl e goals in there, including noderate
intensity for 30 mnutes or vigorous intensity for
20 m nut es.

The description in there aligns well with
what the Sirmans reference refers to as protoco

criteria and enphasi zing what we noted earlier in
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par agraph 58 of Sirmans, these (as read):

"Protocol criteria can be established by
any entity that has appropriate know edge or access
to knowl edge regardi ng human heal th and

wel | -being --" including a governnental entity,
anong ot her scenari os.

So between those two paragraphs, it's very
clear to ne that the CDC recommended | evel of
exercise provided in paragraph 84 are exanpl es of
protocol criteria.

And as we noted previously, there are
ot her locations within the disclosure and at | east
one exanple of as such is in paragraph 68 where the
menber can agree to the recommended or m ni mal
| evel of exercise to be perforned.

So | believe Sirmans expressly discl oses
usi ng those exanple goals that -- identified as
performance criteria or goals for the user to
perform And certainly if that's not expressly
descri bed, it would have been very obvious to a

person of ordinary skill in the art to do so since

all of those are right here in the disclosure, as |

identified.
Q Ckay. So we can dive into the substance
of the paragraphs. | just want to make sure we're
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t al ki ng about the whole universe of -- of your
opi ni on.

So | asked you to identify by paragraph
nunmber whi ch paragraphs of Sirmans disclose a user
choosing from anong certain protocol criteria. It
sounds |ike you've identified paragraph 84,
paragraph 58, and paragraph 68.

Are there any ot her paragraphs you want to
identify?

A. So anot her paragraph woul d be, for
exanpl e, paragraph 59 where it notes that "The
menber can perform' -- sorry.

(As read):

"...the member can select a protocol
criteria level that he or she wishes to perform
fromvarious |evels of 'performance' criteria."

(Wtness reviews docunent.) And | believe
there are a nunber of other disclosures that |'d be
happy to spend some nore tinme digging through here.

What | identified in nmy declaration, |
believe, is a clear exanple of where Sirmans calls
out activity goals using a neaning that's aligned
with that of the '615 reference, and we provide
exanpl es where the Sirmans reference neets those

clainms, both explicitly and where it would have
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been obvious, in addition, to support those
assertions that |'m making.

Q Ot her than paragraphs 58, 59, 68, and 84,
are you able to identify any other paragraphs of
Sirmans where there's an express disclosure of a
user choosing from anong certain protocol criteria?

A. (Wtness reviews docunent.) So as |'ve
noted, Sirmans provides a nunmber of ways in with
the -- which these health-pronoting nmeasures
referred to as protocol criteria, which can al so be
consi dered goals or be used to generate the goals
as they have the neaning within '615 patent. As |
menti oned earlier, in paragraph 58, (as read):

"The protocol criteria can be established
by any entity that has appropriate know edge or
access to know edge regardi ng human heal th and
wel | - bei ng. "

| apol ogi ze -- "regardi ng human wel | - bei ng
and health.”

| see no reason why that cannot include
t he user generating that list in the -- in the
first place.

(Wtness reviews docunent.) | had a
follow up. (Wtness reviews docunent.) And for

exanpl e, in paragraph 20 it notes (as read):
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"Your heal th-pronoting neasure can incl ude
specific exercise reginens to be perfornmed in or
out of a health club.”

So | believe it explicitly discloses the
user's identifying goals, as we've tal ked about
before, but certainly it would have been very
obvi ous to anyone reviewing this that a user could
identify a specific exercise reginen and a set of
goal s based upon that exercise reginen.

Q Doctor Fischer, is it your opinion that
paragraph 20 of Sirmans di scloses a user choosing
fromcertain protocol criteria?

A. | believe paragraph 20 hel ps support the
argument that | have been saying repeatedly and as
| laid out in ny declaration, that the user is
involved in identifying the criteria or the goals
t hat are used.

Q What part of paragraph 20 supports that?

A. It notes that (as read):

"Heal t h- pronmoti ng neasures can incl ude
specific exercise reginens."

Most people going to a gymwould certainly
bel i eve that they have sone ability to identify
appropriate exercises for their own personal health

and wel | - bei ng.
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Q So your opinion is that, because paragraph
20 of Sirmans descri bes the concept of a health
club and exercises being performed in a health
club, that that constitutes a disclosure of the
user choosing specific protocol criteria?
MR. McCLELLEN: Objection. Form
A. What | have said repeatedly is there are a
nunmber of ways in which the protocol criteria can
be identified, which can include being open ended
froma user or being selected as well as com ng
from external sources, such as a governnental
agency, including the exanple that | identify in my
decl arati on.
Q Does paragraph 20 disclose a user choosing
fromcertain protocol criteria?
A. | identified paragraph 20 to help support
the assertion that 1'd made noting that the
heal t h- pronoti ng measures can include specific
exerci se regi nmens.
We've already tal ked about potenti al
exerci se regimens and that those could come from
ei ther government sources or other entities or the
user thensel ves.
So there is a -- a nunmber of nmeans in

whi ch those health-pronoting measures can be
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identified and used as goals or protocol criteria.

Q Does paragraph 20 di scl ose a user choosing
fromcertain protocol criteria?

A. | believe | had already provided exanpl es
later in Sirmans disclosure where the protocol
criteria can be established by any entity. And,
again, there's no reason that could not be the user
t henmsel ves.

And, then, the user or nenber, as they're
typically referred to in Sirmans, can agree to the
recommended or mnimum | evel of exercise.

So I believe in that case the user either
is generating the goals from scratch or selecting
goal s.

Q. Does paragraph 20 disclose a user choosing
fromcertain protocol criteria?

A. As | noted, the reason | mention paragraph
20 was to tal k about health-pronmoting measures and
how t hose heal t h-pronoti ng neasures, which are
related to the protocol criteria, can be specific
exerci se regi nens.

Q | don't think you're answering ny
gquestion, Doctor Fischer.

| ' m aski ng you whet her this paragraph

di scl oses somet hing or not.
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A. | believe this paragraph, in conbination
with the other ones that |'ve identified, show that
specific exercise reginens can be protocol
criteria, and those protocol criteria can be
sel ected by the user.

So in combination with the other
references that |'ve discussed, yes, | believe so.

Q Ckay. Anything other than paragraphs 20,
58, 59, 68, and 84 of Sirmans where, in your
opi nion, there's a disclosure of a user choosing
from anong certain protocol criteria?

A. (Wtness reviews docunent.) So a nunber
of exanpl es of heal th-pronoting measures are
provided in paragraph 31. The Sirmans reference
goes on to say, (as read):

"As used herein, the term
"heal t h- pronmoting neasures' refers to recordable
and/or verifiable activities that are designed to
i nprove and/or maintain individual health and
wel | ness. "

He goes on to provide a nunmber of (as
read) :

"Exanpl es of heal th-pronoting nmeasures as
contenpl ated herein that include but are not

limted to exercise reginens --" including a whole

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2003 - Page 53 of 149

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 54

host of exercise reginens including -- "weight
trai ni ng, aerobic exercise, swi nmm ng, Kkickboxing,
j oggi ng, bicycling, dancing, walking, playing
sports, etcetera; prograns designed to inprove

wel | ness --" and then provi des exanples of --

"yoga, snoke-ending courses, alcoholic-ending
courses, weight-control courses --" and then
wel I ness visits and sone ot her exanples as well.

It would be understood that those goals
woul d be set or health-pronoting neasures woul d be
set appropriately for the needs of the user. So |
think it would be certainly understood that the
user has involvenment in identifying which
heal t h- pronmoti ng measures and the appropriate
| evel s of those activities.

Q. Have you identified any paragraphs, Doctor
Fi scher, where there's an express disclosure of the
user choosing certain protocol criteria?

MR. McCLELLEN: Objection. Form

A. So as |'ve noted, there are disclosures
within the reference -- and we've pointed to the
same paragraph nultiple times -- wherein the user
has the ability to approve or select. | believe
that's also included in the figures in the flow

chart.
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And then the disclosure goes on to
descri be exanpl es of what those health-pronoting
measures are and how they can be generat ed.

Q What are the paragraphs of Sirmans where
there's an express disclosure of the user making a
choi ce about certain protocol criteria? |If you
could just identify them for me by number.

A. (Wtness reviews docunent.)

MR. McCLELLEN: Objection. Form

A. | believe we've already gone through this
and |'ve answered that question a nunmber of tines
that the disclosure identifies places where a
selection is made by the user or that at |east they
have the ability to agree to | evels of exercise.
That's related to protocol criteria.

And then there's a nunber of |ocations
t hat provide specific exanples of those protocol
criteria.

Q Okay. Good. So I want to know about the

former group. Parts of Sirmans -- | want you to
identify -- where there's a disclosure of a
sel ection being nmade by the user. [If you can

identify specific paragraph nunbers for ne.
A. (Wtness reviews docunent.) So | believe

there's a nunmber of |locations and |I've identified

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2003 - Page 55 of 149

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 56

at |l east a couple of them as we've been going
al ong.

One such exanple is paragraph 68 where the
menber can agree to recomended or mninmum | evel of
exerci se.

The foll owi ng paragraph, paragraph 69,
says that (as read):

"...the nmenber can sel ect protocol
criteria levels that he or she wish to perform"

Q Anyt hi ng el se?

A. (Wtness reviews docunent.) Figure 2
there's also a step in which the menber agrees to
recommended protocol criteria |evels.

Q Anyt hi ng el se?

A. You know, | believe |I've identified
exanpl es where the Sirmans reference clearly neets
the plain and ordinary neani ng of "goal s" as
defined in the '615 patent. There may very well be
ot her exanmples. As | sit here today, those are the
ones that | can readily identify.

Q Ckay. So as far as "portions of Sirmans
t hat expressly disclose a selection being made by
the user of certain protocol criteria," you've
i dentified paragraphs 68 and 69 in figure 2.

MR. McCLELLEN: Objection. Form
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Q |s there anywhere else in Sirmans that
you'd like to identify?

MR. McCLELLEN: Sanme obj ection.

A. So | believe in our discussions |'ve
identified a number of |ocations. | can't say
those were the -- the only ones. |In fact, sitting
here, again, | just found another one, paragraph
71, where the user establishes a m ninum or
recommended | evel of performance. At |east in that
scenario it's referring to assessing a m ninum or
recommended | evel of performance that potentially
t he user has the ability to have input into.

Runni ng through here, | believe it's quite
clear that the Sirmans reference expressly puts the
user or the nenber, as they refer to it, in the
position where they have the ability to set goals
or set performance criteria. And those criteria
can either come directly fromthem or can be
sel ected or approved from anot her source.

Q So you sai d paragraph 71 expressly

di scl oses the user nmaking a selection from anong

certain protocol criteria. What -- what specific
sentence of paragraph 6 -- 71 are you referring to?
A. | believe what | was sayi ng was that

paragraph 71 supports the fact that there can be
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different | evels of performance and a | evel of
performance relates to a goal, as | have defined it
in my declaration. So -- and also as defined in
t he exanpl e provided in paragraph 84.
So, for exanple, nmoderate intensity for 30
m nutes or vigorous intensity for 20 m nutes.
Those can be selected by the user. And | believe
there are a nunmber of locations within this
di scl osure, including at | east some that |'ve
identified already in our discussions today as well
as what |'ve described in nmy declaration, that
support that.
Q So paragraph 71 doesn't disclose expressly
a user making a selection. It just supports your
opinion. That's what you're saying?
MR. McCLELLEN: Objection. Form
A. | believe what it says in paragraph 71, it
refers to an (as read):
"...established recomended/ m ni mum | evel

of performance,” which mrrors the |anguage that we
refer to in paragraph 68 that says (as read):

"...the member can agree to both the
recomended/ m ni mum | evel of exercise to be
performed. "

So, again, | believe the user has the
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ability to select goals.

Q So we're going back to paragraphs 68 and
69. 71 doesn't provide any other express
di scl osure of a user making a choice; right?

MR. McCLELLEN: Objection. Form

A. | believe |I identified paragraph 71 as a
pl ace where Sirmans descri bes (as read):

.. menber performance in health-pronoting
activities is assessed to identify whether the
est abl i shed recommended or m ni mum | evel of
performance was acconplished. ™

A person of ordinary skill in the art
woul d understand that Sirmans clearly identifies
when the received athletic activity exceeds the
first activity goal for a given tinme period.

So as |I've noted nultiple times, | believe
that corresponds to goals, using the plain/ordinary
meani ng, you know, in light of the '615 patent.

Q | "' m not asking you about goals, Doctor
Fischer. 1'"m also not asking you for things that
support your opinion.

| ' m asking you a really specific question.
And I'd like you to try and answer it if you can.

A Uh- huh.

Q Asi de from paragraph 68, 69, and figure 2,
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Is there anywhere in the Sirmans reference where
there's an express disclosure of the user making a
selection from anong certain protocol criteria?

MR. McCLELLEN: Objection. Form

A. So, again as | note in paragraph 77 of ny
decl aration (as read):

"Sirmans di scl oses receiving an activity
time period and a corresponding activity goal."

The goal that we were tal king about.

(As read):

"As previously noted, Sirmans descri bes an
'exercise reginmen' --" again, we've been talking
about various different ways that exercise or
physical activity can be performed "-- which can be
generated through a nmultitude of nmeans.”

As |'ve noted, Sirmans does not preclude
the way in which this exercise reginmen or the
protocol criteria or the goals, whichever term we
want to use right now, are generated or selected by
the user. It just provides exanples. (As read):

"“A person of ordinary skill in the art
woul d understand that this 'exercise reginen'

i ncludes identifying an exercise or other athletic

activity, an associ ated goal --

And there are a nunber of goals provided
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within Sirmans. | provide sonme exanples, including
“heart rate, distance travel ed, steps taken,
calories burned, |level of activity."

| also note that there is an associ ated
time interval with that activity. And once these
protocol criteria are established, they're
presented to the user for acceptance of the
protocol criteria as well as surveillance of the
activity relating to these health-pronoting
measur es.

| do cite paragraph 68, but |I'm not noting
that's the only place within this disclosure where
it's expressly provided.

And further, it certainly would be obvious
to a person of ordinary skill in the art to use
t hese goals or to have the user select these val ues
for goals.

Q |'s there sonething you don't understand

about the question, Doctor Fischer?

MR. McCLELLEN: Objection. Form

A. No, | believe |I've answered the question

in that that paragraph, 68, is certainly one
| ocation in which there is a reference to the user
agreeing or selecting levels of activity.

| believe those activities correspond --
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| evel s of activity correspond to the goals as |'ve
previously noted as well.

Q Do you understand the question |I'm asking
you, Doctor Fischer?

A. Woul d you repeat the question?

Q Yeah. |'m not asking you to read a ful
paragraph of your declaration. |'m not asking you

your opi nion about how goals is defined in the '615

pat ent .
A. Uh- huh.
Q ' m asking you a really specific question.

I n your opinion, where in the Sirmans
reference, aside from paragraph 68 and 69 and
figure 2, is there an express disclosure of the
user making a selection from anong certain protocol
criteria?

MR. McCLELLEN: Objection. Form  Asked
and answer ed.

A. So, as | said, I've -- |I've repeated this
multiple times, | believe, and |I'd be happy to go
t hrough it again. But, again, these protocol
criteria can cone from a nunmber of |ocations,

i ncluding the user generating thementirely
thenmselves. So in that case clearly that would be

an exanple of them selecting or providing their own
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criteria or goals.

Further, we provided the exanple in 68
where the user can select or agree to, you know,
recommended m nimum | evels of activity. | believe
that sane | anguage is in one of the blocks in
figure 2 as well and possibly el sewhere in the
di scl osure.

Q Possi bl y el sewhere but nowhere you can
identify?

MR. McCLELLEN: Objection. Form

A. So I've identified exanples when | was
preparing nmy declaration that support nmy opinions.
In particular, | believe this is referring
primarily to the activity goals. | believe those
exanples | provided do show where the Sirmans
di scl osure neets the meaning of goals in these
claims. There may very well be additional places
in here as well to further support that argunment.

Q There may be, but you can't identify then?

MR. McCLELLEN: Objection. Form

A. So when | was preparing ny declaration, ny
focus was on identifying |locations within the prior
art references that neet the claimlanguage.
believe | did that and have that very clearly

supported and justified within the -- the
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decl arati on.

It is certainly possible that there are
addi tional places within the disclosure that
further support that opinion. As | sit here today,
| don't have a particul ar additional paragraph to
poi nt out.

Q Ckay. Same question but now we want to
tal k about express disclosures in Sirmans of the
user establishing protocol criteria. |If you could
point me to specific paragraphs.

MR. McCLELLEN: Objection. Form

A. So one exanple, again, is paragraph 58
that we've referred to, noting (as read):

"Protocol criteria can be established by
any entity that has appropriate know edge or access
to know edge regardi ng human health and well --
human wel | - bei ng and heal th, including” a nunmber of
sour ces.

| don't believe there is anything in here
t hat precludes the user. In fact, |I think it would
be quite clear that Sirmans envisions the user
coul d be one of the sources for establishing
protocol criteria.

Q Doctor Fischer, when | use the word

"express disclosure,” do you understand what | nean
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by that?

A. It would be helpful if you could explain
the definition you're using.

Q Ckay. If | ask you for an express
di sclosure in Sirmans, |I'm | ooking for sonething in
Sirmans that affirmatively says what |'m asking
about. |'m not asking you whether Sirmans is open
ended or whet her hypothetically sonething could be
added to Sirmans. |'m asking you whether it's
there in the four corners of the docunment expressly
di scl osed.

Does that nmke sense?

A. | believe | understand what you're trying
to say.

Q. Ckay. | want you to point me to a portion
of Sirmans where there's an express disclosure of
the user establishing protocol criteria.

MR. McCLELLEN: Objection. Form

A. So, again, | think it's inportant to
under st and how a person of ordinary skill in the
art would look at the Sirmans reference in its
entirety as opposed to focusing on a specific
paragraph. And in reviewing this disclosure, it
seenms very clear to me that a user could very well

be involved in establishing their protocol criteria
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which are effectively the goals for their exercise
regi nens.

And we've identified a number of
paragraphs in here that are related to or at | east
support that concept.

Q Ckay. So you've pointed me to paragraphs
that are related to your opinion that Sirnmans
teaches a user establishing their own protocol
criteria, but you're unable to point me to any
specific part of Sirmans where that's expressly
di scl osed; is that right?

MR. McCLELLEN: Objection. Form

A. Agai n, going back to paragraph 58, and |
know we've recited this a nunber of times already.
It says (as read):

"Protocol criteria can be established from
any entity that has appropriate know edge or access
to knowl edge regardi ng human health -- human
wel | - bei ng and health.™

And it goes on to have a list that's not
limted to but provides exanples.

| see no reason why a user would not be
sonmebody that has appropriate know edge or access
to know edge regardi ng human wel | - bei ng and heal th

and coul d be generating protocol criteria or
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sel ecting or approving exanmples of protocol
criteria provided to them

Q | s that an express disclosure, as we've
di scussed it, of a user establishing their own
protocol criteria?

MR. McCLELLEN: Objection. Form

A. If the user is sonmebody that has
appropriate know edge or access to know edge
regardi ng human well -being and health, then yes.

Q s the word "user"” or "nmember" anywhere in
par agraph 58?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) The words
“menmber"” are in preceding and foll ow ng paragraphs
related to those protocol criteria.

So, again, | don't think it's fair to only
| ook at that paragraph when it is in the context of
the entire disclosure, in fact, even including the
foll owi ng paragraph.

Q So your opinion is that paragraph 58
expressly discloses the user or nmenmber establishing
their own protocol criteria?

A. | didn't use the word "expressly
provided." |'m not confortable using the | egal

| anguage because | don't know if there's other
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i mplications to that word.

But | believe, as |'ve described multiple
times, these protocol criteria can be established
by any entity, and | certainly would consider a
user to be an entity that can establish protocol
criteria; and, then, in the follow ng paragraph, it
notes that if criteria are presented to a member,
they can sel ect protocol criteria or |evel of
protocol criteria nore specifically, which would
correspond to goals.

Q Are there any enbodi nents disclosed in
Si rmans where the user or the nmember establishes
the protocol criteria?

MR. McCLELLEN: Objection. Form

A. So paragraph 59 that we were just talking
about, again, provides exanple where it says (as
read):

"I'n one enbodi ment, the menber can sel ect
a protocol criteria level that he or she wishes to
perform from various | evels of 'performance’
criteria.”

That woul d be an exanpl e of a user
selecting a performance criteria; which, again, a
| evel of performance criteria would be a goal as

|'ve defined it in nmy declaration.
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Q So that wasn't ny question, Doctor

Fischer. Did you understand ny question?

A. | believe |I've answered the question. [|I'm
sorry if | haven't.

Q Are there any enbodi nents disclosed in

Sirmans where the user or nenber establishes the
protocol criteria?
MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) So, again,
| -- | keep going back to the same -- sane pl ace,
and there may very well be other places in this
di scl osure as well where these protocol criteria
can be established fromany entity, and we
identified a nunmber of sources for those.

And | believe Sirmans woul d have
envi sioned that a user could be generating those
protocol criteria or, if protocol criteria are
established from an outside source, they have the
ability to select protocol criteria or |evels of
protocol criteria.

Q So your opinion is that Sirmans "woul d
have envi sioned a user generating the protocol
criteria," but Sirmans doesn't say that, does it?

MR. McCLELLEN: Objection. Form

A. | believe that it does disclose that.
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Agai n, noting that protocol criteria can be
established fromany entity. And | certainly would
consi der a user or -- again, a nenber, as they
refer to it -- to neet the criteria that they
identify as a source for these protocol criteria.

Q I n exanple 1, which is the exanple you
di scuss in your declaration, who establishes the
protocol criteria?

A. (Wtness reviews docunent.) So in this
exanmpl e, the Center for Disease Control is
i dentifying recommended | evel s of exercise. Those
| evel s of exercise can be adopted as protocol
criteria. |t does note that a governmental entity
can establish that. It also could be that one of
the other entities within the list refers to, you
know, that information and they're the ones that
establish the criteria.

Q So your opinion is that exanple 1 provides
an enbodi nent where the Center for Disease Control
establ i shes the protocol criteria; correct?

MR. McCLELLEN: Objection. Form
A. That's not exactly what | said.
| said that these are exanples fromthe
center disease control -- Center for Disease

Control of reconmmended | evels of exercise that a
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menmber can be asked to perform-- or will be asked
to perform Those could directly be the protocol
criteria, in which case -- and at |east in one
exanpl e the governmental entity is establishing
protocol criteria or those use -- could be used to

informthe creation of protocol criteria that are

established or utilized in the system by anot her
source.
Q. Are there any other sources disclosed in

Si rmans paragraph 84 as being involved in
establishing the protocol criteria?

A. So paragraph 84 describes recomended
| evel s of exercise fromthe Center for Disease
Control that a nmenber wearing -- in this exanple a
body nonitor -- will be asked to perform That is
an exanple of the invention described in Sirnmans,
whi ch i1 ncludes, as we've tal ked about, protocol
criteria based on heal th-pronmoting nmeasures.

Those protocol criteria can be established
or used directly fromthe CDC or there could be an
i ntermedi ary before they are incorporated as
protocol criteria within the invention described
wi thin Sirmans.

Q Did you understand ny question, Doctor

Fi scher ?
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A. | believe | answered the question.
Q | don't think you did.

Aside fromthe Center for Disease Control,
does paragraph 84 of Sirmans di scl ose any ot her
sources as being involved in establishing the
protocol criteria?

MR. McCLELLEN: Objection. Form

A. Par agr aph 84 provides an exanpl e of
exercise criteria that can be used to generate
protocol criteria. It's hard to answer that term
because that paragraph doesn't necessarily have all
of the same | anguage that you're referring to.

It's very clear that these are |evels of
exerci se that correspond to health-pronoting
measures that would be considered protocol
criteria, which can be established by a variety of
sources, as we identified in paragraph 58 and
el sewher e.

Q So there's no other entity disclosed
t here?

MR. McCLELLEN: Objection. Form

A. Agai n, paragraph 84 provides recomended
| evel s of activity fromthe source, the Center for
Di sease Control; and, then, these would be exanpl es

of levels of activity or exercise that can be used
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when establishing the protocol criteria.

Q Asi de from paragraph 58, Doctor Fischer,
are you able to identify any other portions of
Sirmans where, in your view, there's an express
di scl osure of the user establishing the protocol
criteria?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) Yeah, there
appears to be another exanple in paragraph 19. It
says (as read):

“In one enmbodi ment these protocol criteria
are entitled 'Fitness Index Ratings.' The nenber
is offered various |levels of performance criteria
in which each level is associated with a specific
i ncentive or points. Based on the chosen
performance | evel, the nmenber's conpliance is
nmoni t ored. "

So that is another exanple where the user
is selecting performance criteria.

Q | didn't ask you about where the user is
sel ecting performance criteria, Doctor Fischer.

Did you understand the question?

A. | think |I've answered the question
al ready, but if you could repeat it again, | could
try nmy best.

Veritext Lega Solutions

WWw.veritext.com 888-391-3376

Exhibit 2003 - Page 73 of 149



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 74

Q. Sur e.

Asi de from paragraph 58 of Sirmans, are
you able to identify any other portions of Sirmans
where, in your opinion, there's an express
di scl osure of a user establishing protocol
criteria?

MR. McCLELLEN: Objection. Form

A. Well, the paragraph 19 that | just
referred to is an exanple where Sirmans expressly
notes that the menmber identifies which protocol
criteria or the various |levels of performance
criteria. So | think there are a nunmber of
exanples within this reference where the user is
involved in identifying or selecting protocol
criteria.

Q And you understand |'m not asking you
about selecting performance criteria; right, Doctor
Fi scher?

A. Whi ch word did you use?

Q Est abl i shi ng.

A. (Wtness reviews docunent.) |'mjust
trying to identify where the word "establish" is
used first in the disclosure so | could answer that
effectively.

(Wtness reviews docunent.) | see
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mul tiple places in which the word "established" is
used. Now, in one case is in paragraph, you know,
58 where it notes that (as read):

"Protocol criteria can be established by
any entity that has an appropriate know edge or
access to know edge regardi ng human wel | -bei ng and
heal t h. "

And we first cited that paragraph and the
foll ow ng | anguage nultiple tinmes.

I n going through this, | see the word
"established" again in paragraph 60. And that's a
point at which it's entered into a file for the
user. At that point, presumably, that's happening
after the user has already nmade their selection.

So, again, the word "established" is used
in a couple of different places within the -- the
docunment. | did not opine specifically on the term
"establish," as far as |'m aware, because | don't
bel i eve that was specific to the opinion that 1've
presented in nmy declaration.

Q So it's just paragraph 58?
MR. McCLELLEN: Objection. Form
A. So as we've noted nultiple tines, it's
i mportant to review this in its entirety. As |

menti oned, the word "establish" shows up at | east
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i n paragraph 58. | see "establish" again in
paragraph 60. Presumably there are other |ocations
in here as well.

The invention describes numerous ways in
whi ch the invention can be inmplemented. So at what
poi nt the establishing is happening and who it is
comng fromis not restricted only to being
prepared by, for exanple, you know, the CDC in
paragraph 84. It could be established by an
i ntermedi ary or the user.

Q And | didn't ask you where the word
“establish" appears, Doctor Fischer. | asked you
where there's an express disclosure, in your
opinion, in Sirmans of the user or the member
establishing the protocol criteria.

So far you've identified paragraph 58.
Anywhere el sewhere where there's an express
di scl osure?

MR. McCLELLEN: Objection. Form

A. So as we've noted, paragraph 58 is one
exanpl e that provides flexibility in the Sirmans
reference to those -- to a nunmber of sources for
establishing the protocol criteria, either com ng
up with them i ndependently or selecting the ones

that are being used.
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(Wtness reviews docunent.) And | believe
we've identified a nunber of other paragraphs, as
we' ve had our discussion here, that are related to
or support that.

Q Does Sirmans disclose a wist-worn device,
Doctor Fischer?

A. (Wtness reviews docunent.) So | refer to
this at |east in paragraph 86 of ny declaration
where Sirmans refers to a prior art reference
wherein the systemis designed to be connected to
t he body of the user.

And then they say that the (as read):

"...system can be very intrusive to an
i ndi vi dual and can be distracting during exercise."

To me, this means that Sirmans clearly
notes the inportance of a conveniently placed and
confortable nmonitoring device. You know, a person
of ordinary skill in the art |ooking to inplenment
Sirmans woul d have been notivated for ways to have
a user wear a sensor. And wearing a sensor on a
wrist -- for exanple, a watch-1like device -- would
have been an obvi ous sol uti on.

Goi ng beyond that, Sirmans expressly
refers in paragraph 48 to patents that are

i ncorporated in their disclosure. And one of those
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ones that they explicitly identify acknow edges a
wri stwat ch capabl e of converting a wearer's pul se
to determ ne a user's nunmber of cal ories.
Q | don't think you answered ny question,

Doct or Fi scher.

Does Sirmans disclose a wist-worn device?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) So | would

refer you to paragraph 48 of Sirmans. That notes
(as read):

“A nonitoring device of the invention
i ncludes a nmeans for recording the identity of the
i ndi vi dual wearing the nonitoring device and at
| east one sensor for nonitoring the physiologic
status of the nenber wearing the nonitoring device.
The sensors of the nmonitoring device can preferably
noni tor the type of exercise being performed by the
i ndi vidual, the intensity and duration of the
exercise activity, as well as physiol ogi cal
conditions such as heart rate or blood pressure,
caloric energy expended, or nunber of steps taken.
The sensors for nonitoring physiologic status of an
I ndi vi dual and the nmeans for recording the identity
of the individual can be based on known nonitoring

devi ces and sensors such as disclosed in --" and
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they note four specific patents in that paragraph.

One of those very specific -- specifically
identifies a wistwatch capable of converting the
wearer's pulse to the user's nunber of calories
expended.

I n sunmary, Sirmans provides a broad swath
of types of sensors and nonitoring devices that can
be used with the invention or that would be used
with the invention. They identify a nunber of
patents that they explicitly call out as exanples
of known nonitoring devices and sensing --
sensors, and among those identified by the
inventors of Sirmans are explicit exanples of a
wr i st wat ch.

Q. So it cites to other patents, but it
doesn't expressly disclose a wist-worn device; is
that right?

MR. McCLELLEN: Objection. Form

A. l'mnot a |awyer; so | don't want to
comment in detail what that specific termyou just
sai d means, but ny understanding is that it
di scl oses specific patents as exanples, and those
specific patents that it expressly discloses, as
exanpl e, sensors in wearable devices, do show a

wri stwat ch.

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2003 - Page 79 of 149

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 80

So it's clear to ne, as a person of
ordinary skill in the art review ng Sirmans, that
they were well aware of these types of sensors,
felt that these woul d have been val uabl e, pointed
to them as exanples of the types of sensors; and
t he person of ordinary skill in the art would have
found it obvious to inplement Sirmans' nonitoring
devi ce using the common wrist-worn sensors that
were well known | ong before the '615 priority date.

Q Is there an express disclosure in Sirmns
of a wrist-worn device?

MR. McCLELLEN: Objection. Form

A. Agai n, not being a |l awer, |'m not
confortable comenting on the word "express
di scl osure."

They expressly identify a nunmber of
patents that are exanples that they incorporate
into their discussion, and those patents do di scuss
a wristwatch

Q We tal ked about the words "express
di scl osure" earlier; right?

A. Yes.

Q. And we kind of agreed to a -- a definition
of what that means; right?

MR. McCLELLEN: Objection. Form
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A. | believe | understood what you presented
to ne.
Q Ckay. |Is there an express disclosure of a
wrist-worn device in Sirmns?
MR. McCLELLEN: Objection. Form
A. | f the disclosures of the patents that are
identified in here would be considered part of the
di scl osure of Sirmans, then, yes, absolutely.
Q. Ot herwi se?
MR. McCLELLEN: Objection. Form
A. Yeah, otherwi se, as | noted, Sirmans very
clearly describes a variety of different types of
sensoring and nonitoring devices. |In fact, they
even point out why sone other types of devices
m ght not be convenient.
So, yes, | -- 1 do believe that it
descri bes sensors of the type of a wistwatch
within the disclosure, as well as within the
references that are included within the disclosure.
Q Ckay. So aside from patents, the only
di scl osure of a wrist-worn device you can point to
is in paragraph 48 of Sirmans; is that right?
MR. McCLELLEN: Objection. Form
A. (Wtness reviews docunent.) So | would

just point you to some background that | provided
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within nmy declaration, in particular on paragraph
26. And | note that (as read):

"To enable self-tracking --" is an exanple
within -- at least included within the Sirmans
reference of tracking user performance in athletic
activity -- "wearable sensors were introduced into
t he market and used for nonitoring physical
activity. The nonitoring of athletic activity has
a nunber of different purposes. These include the
assessnent of heart rate, pulse rate, blood
pressure data, body tenperature, caloric energy
expended, number of steps taken, as well as gait
and bal ance. Wearable sensors can al so coll ect
speed and di stance data, altitude data, GPS data,
anong a variety of other paraneters. At the tine
of the invention, wearable health nonitors had a
place in both nonitoring athletic activity of
heal t hy i ndividuals as well as for nonitoring the
activity of sick or disabled or otherw se inpaired
i ndi vi dual s. "

And | provide a nunmber of exanples, you
know, within nmy declaration that just should go on
to show that there are many means of wearable
sensing devices that could be incorporated within

Sirmans and they expressly identify a variety of
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ways of doing so.

(Exhibit 7, Patent Application

Publ i cati on 2004/ 0152957.)

MR. McCLELLEN: So, Aaron, we've been
goi ng for about an hour and we've got |unch com ng
at 12:30, so maybe now would be a good tinme for a
break?

MR. BOWLI NG Five m nutes.

VI DEO OPERATOR: The time is 11:27. W're
off the record.

(Recess was taken.)

VI DEO OPERATOR: We are back on the
record. The time is 11:37.

Q Ckay. Doctor Fischer, we're going to hand
you what we've marked as Fischer Exhibit 7.

Do you recognize this docunent, Doctor
Fi scher?

A. | believe this is what we referred to as
the Stivoric prior art reference.

Q Ckay. And it's your opinion that Stivoric
t eaches the systemreceiving an activity tine
period; is that right?

MR. McCLELLEN: Objection. Form

A. | believe the Stivoric reference neets the

claimlanguage "receiving a first activity goal for
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the activity time period."”

Q. And what about the limtations for
“receiving an activity time period"? |Is it your
under st andi ng that Stivoric teaches that as well?

A. Yeah, as |'ve identified, | believe the
Stivoric patent discloses "receiving a first
activity for the activity time period" as well as
“receiving an activity tinme period" as noted -- or
as described in the '615 patent.

Q Ckay. Let's look at paragraph 57 of your
decl aration. The second sentence.

Let me know when you're there.

A. Yeah, reads (as read):

"Stivoric discloses receiving an activity
time period.”

Q. Ckay. That's your opinion?

A. Yes, that is nmy opinion.

Q And you point to a couple of different
enmbodi ments. And those are disclosed in paragraphs
180, 185 through 187, and 197; is that right?

MR. McCLELLEN: Objection. Form

A. | n that paragraph | describe the I/0O
device 1200 as an exanple of such device and then |
refer to exanples of that device in paragraphs 180

and 185 to 187. That's not to say those are the
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only references associated with that device.

Q Ckay. So paragraph 197, that's -- that is
the portion of Stivoric where you think there's a
di scl osure of the systemreceiving an activity tinme
peri od?

MR. McCLELLEN: Objection. Form

A. | believe paragraph 197 is an exanple
associated with where Stivoric receives an activity
time period and specific time periods that it
identifies are such as a day, a week, or a nonth.

Q And in this exanple the user selects a
specific time period; is that right?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) In one
exanple that | pull out in paragraph 57 of ny
decl aration | note (as read):

"The different tinme periods are received
fromthe user via a selection made 'by rotating
dial 1220 and, in one enbodi nent, al so pressing
button 1215.""

| believe that text that | pulled was from
t hat sane paragraph, 197.

Q Ckay. And | think the sentence you're
poi nting to begins with "Dependi ng upon the

rotation of dial 1220"? 1It's about two-thirds of
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the way down through that paragraph 197; is that
ri ght?

A. (Wtness reviews docunent.) Trying to
find the sane text. Hang on one second here.
believe that is one place where rotating the dial
1220 and 1215 is referred to.

Q So in this exanple that's described in
par agraph 197 of Stivoric, the user is view ng data
that's already been recorded over different periods
of time;, correct?

MR. McCLELLEN: Objection. Form

A. So in this section of ny declaration,

i ncl udi ng paragraph 57, it's focused on the claim
el ement "receiving an activity time period." And
in this paragraph and the citations that | refer to
| am focused on supporting the opinion that the
invention in Stivoric is receiving an activity tinme
peri od.

Q And if | understand you right, the system
Is receiving an activity tinme period because the
user is toggling between different w ndows of tine
to view data that's al ready been recorded?

A No - -

MR. McCLELLEN: Objection. Form
Go ahead.
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Q What's wong with that statenent?

A. No, | did not say that.

While | do believe that the user nmay have
the ability to change these time periods, this is
focused on the fact that there is an activity tinme
period that -- that is received, and that tinme
period could be or would be a day, a week, or a
nmonth as disclosed within this paragraph, that's
par agraph 197, of the Stivoric reference.

The user can certainly change views and
make ot her selections as well.

Q So does paragraph 197 descri be a user
toggli ng between different time periods of
prerecorded data?

MR. McCLELLEN: Objection. Form

A. So the points within the Stivoric
reference that I'"'mreferring to, which are al so
associated with figures 43, are referring to
activity time periods within the system and, for
exanple, there is in figure 43A an energy goal as a
daily goal. Below that in figure 43B is an energy
bal ance and a daily goal; and, then, 43C al so
refers to an energy bal ance and a daily goal.

So there are goals that are in the system

t hat have been received by the system that can be
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daily goals, weekly goals, or nonthly goals. And
t he user can select which of those goals they would
li ke to be | ooking at.

Q And when -- when in the process can the
user select anmong one of those three tinme periods?
MR. McCLELLEN: Objection. Form

A. | believe as part of mnmy analysis, at |east
in this portion of ny declaration, the opinion is
based on the fact that the system of Stivoric or
the invention of Stivoric has and receives an
activity time period. MWhether that was sel ected by
the user or not -- while | do make some comments
related to that -- | don't believe that's the
primary focus of the opinion related to the fact
that Stivoric does receive an activity tinme period.

Q So, in your opinion, does Stivoric receive
an activity time period fromthe user?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) | believe
Stivoric receives an activity time period, and a
person of ordinary skill in the art would
under stand that any reasonable activity time period
could be set. And I also just say that an exanple
one could be per day because that is explicitly

called out within the reference. O her periods may
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al so be used; thus Stivoric teaches, you know,
receiving a daily activity time period.

| don't believe, as part of this portion
of nmy declaration, | opined as to that it nust cone
fromthe user, although | do believe it could cone
fromthe user.

Q At what point in time, in your opinion,
does the user select an activity time period in
the --

MR. McCLELLEN: Obj ecti on.

Q -- exanple in paragraph 197?

MR. McCLELLEN: Objection. Form

A. Can you refer to where you're talking
about when you're saying "select"? Because |
believe the claimlanguage and what | base ny
opi nion on was "receive an activity tinme period."

Q. Ckay. So earlier you pointed ne to part
of the disclosure where the user is toggling
bet ween day, week, and nonth.

Do you remenber that?
A. | believe --
MR. McCLELLEN: Objection. Form
Go ahead.
A. Yeah. | believe the user can view their

progress towards goals, either daily goals, weekly

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2003 - Page 89 of 149

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 90

goal s, or nonthly goals, for exanple, by rotating
the dial.

Q And that occurs after the -- the data's
al ready been recorded; right? Because they're, as
you said, viewing their progress?

MR. McCLELLEN: Objection. Form

A. | believe at least in, you know, one
exanple the time periods could be defined prior to
the start of the activities, but | don't believe
there's anything that restricts within the Stivoric
reference to updating goals or time periods as the
user goes through their exercise routines.

Q So you just said that in Stivoric there's
one exanple of the systemreceiving a tinme period
prior to the start of activities.

Where is that disclosed?

A. So within paragraph 197 | know there's a
sentence that says (as read):

"The exanple shown in figure 43A shows
that a daily goal of 2,000 calories was consumed
was set by the individual and that the individual
has consumed 1,483 calories on the day in question
and that the daily goal of 2,400 cal ories burned
was set by the individual and that the individual

has burned 2750 calories on one day in the day in
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gquestion.”

So this statement points to the user
setting goals.

Q But where do they set the activity tine
peri od?

A. So the disclosure presents activity tinme
peri ods or exanples of activity tinme periods that
i nclude a day, a week, or a nonth, and the user can
t oggl e which goal they are assessing their progress
agai nst .

Q But isn't Stivoric nonitoring that tine
period regardl ess of what the user selects?

MR. McCLELLEN: Objection. Form

A. Well, it notes that "a daily goal of 2,400
cal ori es burned was set by the individual."

So therefore the individual has the
ability to set daily goal, which could be another
time period, and 2,400 cal ories burned, which would
be the actual goal.

Q. You said "which could be another tine
period. "

What do you nean by that?

A. Previously within that paragraph we note
exanple tinme periods such as day, week, or nonth.
Q So is there an enbodi nent where the user
Veritext Legal Solutions
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selects not to record data over a certain tinme
period?

MR. McCLELLEN: Objection. Form

A. So you just used the word "record,"™ which
is one that we hadn't been tal king about.

My opinion was based on the system
receiving time periods and receiving goals and
receiving athletic activity data that it used to
create an assessnent.

Q Ckay. So is there an enbodi nent where
Stivoric is not receiving athletic activity data
for the tinme periods of a day, a week, or a nonth?

MR. McCLELLEN: Objection. Form

A. | believe Stivoric receives a tinme period
or at least one tinme period. It receives a goal or
at | east one goal; and, then, it receives athletic
activity data that it uses to assess the activity
goal over a given tinme period.

Q Right. So -- so ny question is nore that
Stivoric seenms to have these three preset tine
peri ods and the user can adjust their goal -- how
many cal ories they burn, for exanple, over the
course of a day, a week, or a nonth -- but can you
identify anywhere in Stivoric where the user is

setting the activity time period to be sonething
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ot her than a day, a week, or a nonth?
MR. McCLELLEN: Objection. Form

A. So Stivoric, you know, provides many
activities -- or many exanples of activity-rel ated
goals. These goals or activities can be rel ated
to, you know, routines, and they're very clear that
a variety of different types of routines can be
utilized; and there's nothing that restricts it to
bei ng a single day, or a day, a week, or a nonth.

In fact, even in my declaration | note
that it's not unconmon to use other activity tinme
peri ods. For exanple, intervals of two or three
days if you're alternating various different
exerci ses.

So, you know, | believe that the user
could select an arbitrary time period for which
they are assessing their exercise. | specifically
identify exanples related to a day where a day is
received as the tinme period.

Q. And when is that received fromthe user?

MR. McCLELLEN: Objection. Form

Q |s that before the activity is perforned?

MR. McCLELLEN: Sanme objecti on.

A. So you added a word in there "fromthe

user."
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You know, ny opinions are based on the

cl aim |l anguage, and the claimlanguage notes an
el ement of "receiving an activity time period." |
don't believe it restricts it to receiving an
activity time period fromthe user.

Q |s there anywhere in Stivoric that there's
a disclosure of the user selecting an activity tine
period and the systemreceiving that activity tinme
period before activity begins?

MR. McCLELLEN: Objection. Form

A. So, yeah, as | previously noted, ny
opinion is -- that I've prepared in ny declaration,
i's based upon identifying where in the Stivoric
reference Stivoric refers to receiving an activity
time period. Based on the plain and ordinary
meani ng fromthe | anguage of the '615 patent, |
don't see the word "user"” in that claim
restriction, and | don't recall opining explicitly
whether it had to be com ng fromthe user or being
received froman alternate source.

Q Ckay. Did you understand my questi on,
Doctor Fischer?

A. So | believe the Stivoric reference
identifies a number of potential time periods that

coul d be used for assessing goals against. The
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user can select which one they would |like to see
their progress against. And | believe the user
sel ects or approves what is provided in terns of
their plan or set of goals.

So therefore they are selecting or
approving that tinme period, and there's nothing
t hat precludes that time period from being anyt hing
ot her than a day.

Q. Doctor Fischer, can you identify anywhere
in Stivoric where there's a disclosure of the user
selecting an activity tinme period and where the
system then receives that activity tinme period
before activity begins?

MR. McCLELLEN: Objection. Form

A. So ny opinion prepared in ny declaration
I's based on identifying where Stivoric identifies
receiving an activity tinme period. | believe you
added at |east two additional restrictions on top
of that that | don't believe | have previously
opi ned upon or el aborated upon in ny decl aration.

Q Ckay. So you don't have any opinion on
whet her Stivoric discloses a user selecting an
activity time period and then the system receiving
that activity time period before activity begins;

is that right?
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MR. McCLELLEN: Objection. Form

A. That's not what | said.

What | said was my opinion prepared within
my declaration is directed towards identifying
where the Stivoric reference identifies receiving
an activity time period, which is the claim
| anguage within the '615 patent.

Q Do you have an opinion about whet her
Stivoric discloses a user selecting an activity
time period and the system then receiving that
activity time period before activity begins?

A. | would need sone tine to review the
mat eri al s because, as | said, that's --

Q. Sur e.

A. -- different | anguage than the claim
| anguage.

Q. As you sit here today, do you have an

opi ni on on that?

A. | would need sone tine to review the
mat erials and think about that.

Q Ckay. Go ahead.

A. (Wtness reviews docunent.) So, you know,
as | previously noted, my opinions were based on
identifying where the Stivoric prior art reference

nmeets the claimlanguage of the '615 patent. And
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to be clear, the claimlanguage just notes, at
least in claim1, "receiving an activity tinme
period." |t does not provide a tinme or a source
requi rement on where that cones from

That being said, | do believe the Stivoric
reference identifies |ocations where the goals and
the tinme periods can be set, both prior to
comencenment of exercise, as well as, you know,
during or after that point.

Q Are you able to identify any specific
par agraphs where Stivoric discloses "a user
selecting an activity time period and the system
then receiving that activity time period before
activity begins"?

A. So, again, the receiving that | included
in my analysis is -- is much nore broadly
identified in the claimlanguage of the '615
patent. |'m just saying that somewhere there is
receiving of an activity tinme period, and
necessarily in the processor, the processor is
receiving an activity time period.

So clearly the claimlanguage of the
Stivoric reference neets the clains of the '615
pat ent .

There are | ocations within the '615
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patent, again, where these goals are clearly --
goals and tinme periods are set beforehand and al so
identified | ocations where it is updated after the
fact. And just one exanple of such is where
Stivoric notes that (as read):

"Settings and/ or exercise prograns my be
transmtted over a conmunications connection to
exercise equi pnment prior to conmmencenent of a
wor kout for controlling it during the workout."

So that would just be one exanple where
the user, using their presumably wearabl e
wat ch-1i ke device, would be selecting an exerci se,
selecting a goal, selecting a time period, and
| oading that into the exercise equipnment that
t hey' re using.

That paragraph also identifies ways in
whi ch the program may nodify -- based on the
collection -- data collection -- the exercise
program bei ng foll owed by the user.

So that paragraph also identifies the
scenari o where that exercise program-- or in this
case the set of goals and tinme periods -- can be
updated as we go al ong.

Q What paragraph is that?
A. | believe that was in paragraph 216.
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But as | previously noted, nmy opinions put
forth in nmy declaration are focused on the claim
| anguage itself and not the specific additional
restrictions in the question you just asked ne.

Q Ckay. And we don't need you to keep
repeating that, Doctor Fischer. W understand.
You put that on the record quite clearly.

So if | understand you right, your opinion
I's that paragraph 216 of Stivoric discloses a user
selecting an activity tinme period and the system
then receiving that activity time period before
activity begins?

A. The | ang- --

MR. McCLELLEN: Objection. Form

A. Yeah. The | anguage you're using in that
sentence, |'mnot sure where that's com ng from
That's not fromany of the claimlanguage, and it
was not part of the opinions that | provided prior
to com ng here.

Q Got it. Thank you.

MR. McCLELLEN: And, |'msorry, just one
nore -- one nore thing: Aaron, you know, Doctor
Fischer is -- is answering your questions here.
He's not just repeating his prior responses.

MR. BOWLI NG  OCkay. We can disagree on
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t hat .

Ckay. Let's take a quick break if y'all
don't m nd.

MR. McCLELLEN: Sure.

VI DEO OPERATOR: The tinme is 12:20. W're
of f the record.

(Recess was taken.)

VI DEO OPERATOR: We are back on the
record. The time is 2:30 -- 12:30.

Q Ckay. Doctor Fischer, |ooking again at
page 40 of Fischer Exhibit 7, which is where the --
the figures are shown that we were | ooking at
earlier.

A V\hi ch exhi bit nunber?

Q. Actually, | believe it's page 39 of
Fi scher.

MR. McCLELLEN: Can you restate it?

A. Are you referring to the --

Q " msorry. Fischer Exhibit 7.

39 of -- I"msticking with Stivoric.

A. Did you say page 39?

Q Yes. And let nme know when you're there.

A. | guess |I'mthere now.

Q Ckay. So earlier you testified that, in
your opinion, a user could review certain activity
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data for other periods of tinme, like two or three
days.
Do you renmember that?
MR. McCLELLEN: Objection. Form
A. | believe what | had said was that the
activity time period could be a different period.
It did not be -- it was not restricted to a day, a
week, or a nmonth; and that it would be known to a
person in the art, for exanple, that, in sonme
exercises, it will alternate between different
types of exercises. So it could be a two-day
interval, for exanple.
Q But Stivoric only discloses the
intervals -- if we're | ooking at these figures --
of day, week, and nonth; right?
MR. McCLELLEN: Objection. Form
A. So as | have previously, you know, noted,
my focus, when preparing the opinions in ny
decl aration, was to identify exanples in the prior
art references, in this case Stivoric, that nmeet
t he | anguage of the clains; and | believe we're
referring to the subel enent "receiving an activity
time period.”
| don't see any reason why, based on

reading the '615 patent in its entirety, that the
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receiving needs to be comng froma user. |t could
be comng from an external source or an internal
source or potentially other sources.

And | also don't believe that that tinme
peri od necessarily has to be set before, during, or
after. | believe all of those can be options.

Q. So if a user wanted to | ook at their
activity data for a period of two days, how woul d
they do that using the system di sclosed in
Stivoric?

A. So ny opinion is based on the teachings of
Stivoric. And in Stivoric, if not expressly
di scl osed, it certainly would have been obvious to
a person of ordinary skill in the art inmplenenting
this systemthat any tinme period could be used.
There's no reason to believe it would only be a
day, a week, or a nonth.

Q Okay. So it -- how would they |ook at a
t wo-day period using the systemdisclosed in
Stivoric?

MR. McCLELLEN: Objection. Form

A. So as |'ve noted, these are exenplary
enbodi nents within the Stivoric reference, and |I'm
focused on -- basing ny opinions on the teachings

of the Stivoric reference in its entirety. It
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woul d have been readily apparent to one
i mpl enmenting such a systemto set any tinme interval
to be used in the calculations on the processor --
or el sewhere -- to determ ne whether these goals
were net over a given tinme period or tine interval.
So, for exanple, in figure 43A where it
tal ks about goals for a day, it would have been
trivial for an operator or sonebody inplenenting
such a systemto set any arbitrary time interval
not just a day.

Q And | think you opined that all you would
need is basic programm ng skills to make those
changes to Stivoric; is that right?

MR. McCLELLEN: Objection. Form

A. If you can point me to specifically where
| said that, 1'd be happy to coment on it.

Q Paragraph 115 of your decl aration.

Ch, did you say paragraph 115 or page 1157
Par agraph 115.
Oh, okay.

o > 0 »

If you wanted to | ook at nore than one
day, wouldn't you have to change this whole
interface the way that the -- the data is
present ed?

MR. McCLELLEN: Objection. Form
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A. So, first off, paragraph 115 is in a
di fferent section of ny declaration related to the
combi nati ons of the teachings of Stivoric and
t eachi ngs of Kobayashi, but as |'ve noted, this is
related to the teachings of Stivoric, not the --
not restricted only to the specific exanples within
the Stivoric reference.

And if you just give ne one second, |'d
| i ke to el aborate upon that. (Wtness reviews
docunent.) So | believe you were pointing to
figures 43A, B, and C and simlar when you were
asking that question; is that correct?

Q That's right.

A. And | believe those are referring to I/0O
device -- or sensor device, | apologize, 1201; is
t hat correct?

Q. You tell ne.

A. (Wtness reviews docunent.) | believe
your question was |l ooking at this entire device,
could you inmplenent a different visualization, if
you will, for different time periods? And | would
li ke to enphasize that this is just yet one exanple
of the different types of sensor devices disclosed
within the Stivoric reference.

And in particular, | point you to
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par agraph 185 of Stivoric that notes that (as
read):

"Sensor device 1201 detects human
physi ol ogi ¢ and/ or contextual parameters and may be
any one of sensor devices 400 shown in figures 12
to 17, stand-al one sensor devices 700 shown in
figure 21, or sensor devices 800 shown in figures
22 to 26. | / O device 1200 includes housing, LCD,
anot her housing."

And then it goes on to say that (as read):

“Various alternative display devices my
be used instead of an LCD for displaying
i nformati on, and such displaying of information and
di spl ay devices are not limted to visual devices
but may include various tactile or audi bl e displays
as described el sewnhere herein.”

| think that the exanple that you're
pointing to is a very specific inplenentation or
exanpl e described in the Stivoric reference. The
teaching is substantially nmore broad, and they
di scl ose a wide array of ways in which the system
could be inmplemented to a user, and nodi fying any
of these to change the time period certainly would
have been a very sinple task, readily, you know,

i npl emented by nmodifying the software on there to
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di splay and use in the calculations of a different
time period.

Q Do you have any evidence you point to or
any sort of reference you can point to that those
nodi fi cati ons would be a "sinple task," as you say?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) So just for
exanpl e, you know, within the Stivoric reference,
figures 20, 21, 27, anong, presumably, many ot hers,
show what appears to ne to be a very standard
enbedded system that really any enbedded system
software engi neer readily could use any tinme period
in a very sinple cal cul ati on when effectively
counting the progress towards a goal and conparing
it over a given tinme period.

Q. Does Stivoric anywhere teach nmodifying its
interface to cover different tinme periods other
t han day, week, or nonth?

MR. McCLELLEN: Objection. Form

A. (Wtness reviews docunent.) So as we had
previously noted, Stivoric identifies exanple tine
peri ods which include a day, a week, a nonth. | t
al so shows very standard or what | would consider
to be very standard i nplenmentati ons of enbedded

systems which a person of ordinary skill in the art
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could readily configure to receive a tinme period or

the processing unit could receive a particular tinme

period to be used in a conpari son when assessi ng
t he performance of the user; and, in fact, they
specifically identify menory storage chi ps and
additional details in figure 44 that could be
storing those values, and it would be a sinple
substitution of a different value for a different
time period.

MR. BOALING: | don't think we have
anything further.

MR. McCLELLEN: Can you give us five
m nut es?

VMR. BOWLI NG. Sur e.

VI DEO OPERATOR: The tine is 12:44. We're

off the record.

(Recess was taken.)

VI DEO OPERATOR: We are back on the
record. The time is 12:49.

MR. MCLELLEN: So Lul ul emon does not have

any redirect exam nation. So we can end the
deposi tion.

MR. BOWLI NG  Thank you.

MR. McCLELLEN: Thank you.

VI DEO OPERATOR: The tine is 12:49. We' re
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record.
(Whereupon the deposition ended at

12: 50 p.m)
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Commonweal t h of Massachusetts
M ddl esex, ss.

|, P. Jodi Ohnenus, Notary Public
in and for the Commpnweal th of Massachusetts,
do hereby certify that there canme before ne
on the 18th day of Septenber, 2023, the deponent
herein, who was duly sworn by ne; that the ensuing
exam nati on upon oath of the said deponent was
reported stenographically by me and transcri bed
into typewriting under ny direction and control;
and that the within transcript is a true record of
t he questions asked and answers given at said
deposi tion.

| FURTHER CERTI FY that | am neither
attorney nor counsel for, nor related to or
enpl oyed by any of the parties to the action
in which this deposition is taken; and, further,
that | amnot a relative or enployee of any
attorney or financially interested in the outcone
of the action.

| N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy seal of office this

18t h day of S‘*%MHQK@LL@W

P. Jodi Ohnenus, RPR, RMR, CRR
CSR, Notary Public,
Conmmonweal t h of Massachusetts
My Conmm ssion Expires:

3/ 3/ 2028
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Veritext Legal Solutions
1100 Superior Ave
Suite 1820
Cl evel and, Ohio 44114
Phone: 216-523-1313
Sept ember 19, 2023
To: M. MCellen
Case Nane: Lululenon Athletica Canada Inc., et al. v. N ke Inc.
Veritext Reference Number: 6066739
Wtness: Gregory S. Fischer , PhD Deposition Date: 9/18/2023
Dear Sir/Madam
Encl osed please find a deposition transcript. Please have the w tness
review the transcript and note any changes or corrections on the
i ncluded errata sheet, indicating the page, |ine nunmber, change, and
the reason for the change. Have the witness’ signature notarized and
forward the conpl eted page(s) back to us at the Production address
shown
above, or emmil to production-nm dwest @eritext.com
If the errata is not returned within thirty days of your receipt of
this letter, the reading and signing will be deened wai ved.
Si ncerely,

Producti on Depart nent

NO NOTARY REQUI RED I N CA

WWWw.veritext.com

Veritext Lega Solutions

Exhibit 2003 - Page 110 of 149

888-391-3376



10

11

12

13

14

15

16

17

18
19

20
21
22
23
24
25

DEPOSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASS| GNMENT REFERENCE NO:. 6066739

CASE NAME: Lul ul enbn Athletica Canada Inc., et al

DATE OF DEPOSI TI ON: 9/ 18/ 2023

W TNESS' NAME: Gregory S. Fischer , PhD

In accordance with the Rules of Civi
Procedure, | have read the entire transcript of
my testinony or it has been read to ne.

| have made no changes to the testinony
as transcribed by the court reporter

Dat e Gregory S. Fischer , PhD

Sworn to and subscri bed before nme, a
Notary Public in and for the State and County,
the referenced witness did personally appear
and acknow edge that:

They have read the transcript;

They signed the foregoing Sworn
St at emrent; and

Their execution of this Statenment is of
their free act and deed.

I have affixed my nane and official sea

this day of , 20

Notary Public

Commi ssion Expiration Date
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DEPOSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASS| GNMENT REFERENCE NO: 6066739

CASE NAME: Lul ul enrbn Athletica Canada |Inc., et al

DATE OF DEPOSI TI ON: 9/ 18/ 2023

W TNESS' NAME: Gregory S. Fischer , PhD

I n accordance with the Rules of Civi
Procedure, | have read the entire transcript of
my testinmony or it has been read to ne.

| have listed ny changes on the attached
Errata Sheet, listing page and |line nunbers as
well as the reason(s) for the change(s).

| request that these changes be entered
as part of the record of ny testinony.

| have executed the Errata Sheet, as wel
as this Certificate, and request and authorize
that both be appended to the transcript of ny
testi nony and be incorporated therein.

Dat e Gregory S. Fischer , PhD

Sworn to and subscribed before me, a
Notary Public in and for the State and County,
the referenced witness did personally appear
and acknow edge t hat:

They have read the transcript;

They have listed all of their corrections

in the appended Errata Sheet;

They signed the foregoing Sworn

St at enment; and

Their execution of this Statenment is of

their free act and deed.

| have affixed my nane and official sea
this day of , 20

Not ary Public

Commi ssi on Expiration Date
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ERRATA SHEET
VERI TEXT LEGAL SOLUTI ONS M DWEST
ASSI GNVENT NO: 6066739

PAGE/ LI NE(S) / CHANGE /| REASON
Dat e Gregory S. Fischer , PhD
SUBSCRI BED AND SWORN TO BEFORE ME THIS __
DAY OF , 20__

Not ary Public

Comm ssion Expiration Date
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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