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Overview of Hoffman
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Overview of Stivoric
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Overview of Sirmans
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Overview of Kobayashi
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Overview of Brady
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“receiving an activity time period” (claims 1 and 11)
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Limitations 1[B]/11[B]

What is claimed is:

1. A method, comprising;

receiving athletic activity data from a device configured to
be worn by a user;

receiving an activity time period:

receiving a first activity goal for the activity time period;

determining, at a processor, whether the received athletic
activity data exceeds the first activity goal for a prede-
termined number of consecutive activity time periods;
and

presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the
predetermined number of consecutive activity time peri-
ods.

I - P i S S N aa o —

’615 patent, Ex. 1001 at 80:28

13
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Board invited the parties to submit proposed constructions

UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

LULULEMON ATHLETICA CANADA INC.

AND LULULEMONUSAINC.,
Petitioner, " P — — R——
V.
NIKE, INC., We note that
Patent Owner.

clam 1 does not explicitly recite “what” receives the activity time period,

IPR2023-00349 C ’ . . C
Patent 9,259,615 B2 although at some pomt ““a processor’” makes a “determin|ation]” usmng the

activity time period, or “when” the activity time period 1s recetved or used

Before JOSIAH C. COCKS, GEORGE R. HOSKINS and N 1 171 71
STEPHENE. BELISLE, Administratie Patent Judges. relative to the recerved activity data and activity goal.

BELISLE, Administrative Patent Judge.

Institution Decision, Paper 11 at 35

DECISION
Grantmg Institution of Inter Partes Review
SUSC §314

14
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Nike’s Construction

Limitations 1[B]/11[B] Nike’s Construction

ordinary & customary meaning
k %k %k

“receiving an activity time period” . L :
8 y P “receiving an activity time period from a

user during a goal setting operation”

’615 patent, Ex. 1001 at 80:28 Patent Owner's Response, Paper 17 at 11-12

15
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Nike’s construction follows the Phillips analysis

33. In my opinion, it 1s clear that a POSITA reading the claims in light of
the 615 patent specification would have understood that the activity time period

was received from a user as the user set his or her goal(s).

Stone Declaration, Ex. 2002 at 9133 (cited in Patent Owner’s Response, Paper 17 at 12)

16
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Nike’s Construction — “received ... from a user”

From the detailed information display, the user may select
a goal setting option 8713. The goal may correspond to a
specified amount of time such as a day, an hour, a week, a
maonth or the like. In some arrangements, the goal time period
may correspond to the evaluation time period. For example, if
the evaluation time period was 1 day, the goal time period may
be defined as 1 day. Alternatively, the user may define his or
her own goal time period.

———— e —

'615 patent, Ex. 1001 at 51:1-8

SN,

“This passage confirms that a user not only selects or defines a goal time
period, but that he or she does so in the course of goal setting.”

Patent Owner’s Response, Paper 17 at 13 (citing Stone Declaration, Ex. 2002 at 9)33)

17
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Nike’s Construction — “received ... during a goal setting operation”

Omnce finalized, the nser may then save the
goal by selection option 8805. The goal may then be set for
the goal time period. The goal time period may start imme-
diately or may start at a future time (e.g., the next day, a time
selected by the user, upon detecting a triggering event and the
like). A triggering event may include a user selecting a button
on the wearable device to start the goal time period, detection
of sustained activity for greater than a specified amount of
time (e.2.. 5 minutes, 30 seconds, 1 munute, 1 hour, 30 min-
utes, 10 minutes, etc.), and the like and/or combinations
thereot.

’615 patent, Ex. 1001 at 51:38-48

“Therefore, a goal period—and the goal for that goal period—are first selected
and set, and only then (or later) may the goal time period begin to run.”

Patent Owner’s Response, Paper 17 at 13 (citing Stone Declaration, Ex. 2002 at 9/34)

18
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The “activity time period” must be received “from the user during ... goal setting”

lululemon initially agrees with Nike’s construction

40.  In an activity-tracking application, the "615 patent explains that a user
sets an activity goal to “complete a certain amount of activity” during a specific

activity or goal time period. (/d. at 27:10-12.)

e —— —e —_—

e — e —

Fischer Declaration, Ex. 1006 at 940 (cited in Patent Owner’s Sur-Reply, Paper 24 at 2-3)

S I —— e —

— — ————

in the "615 patent’s activity tracking
application. a user sets an activity goal to “complete a certain amount of activity™

during a specific activity or goal time period. (/d. at 27:10-12, 51:1-28.)

Petition, Paper 2 at 4 (citing ‘615 patent, Ex. 1001 at 27:10-12, 51:1-28)

19
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lululemon reverses course

—_— S — ——— - — ———— e — —

Because the claums, specification. and

expert testimony all refute Nike’s proposed construction, the Board should reject it.

—— ————

— — ——
e — ————

Petitioner’s Reply, Paper 22 at 2

20
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The “activity time period” must be received “from the user during ... goal setting”

lululemon argues Nike’s construction injects new claim “requirements”

——— - — e — ———————— e ————————— e ————— — — ———————

Here, the claims
contradict Nike’s construction because the disputed term’s text includes neither of

Nike’s “from a user” or “during a goal setting operation” requirements.

Petitioner’s Reply, Paper 22 at 2 ———— ——— e ——— -

Nike’s proposed construction to the “disputed term’s text.”

Patent Owner’s Sur-Reply, Paper 24 at 3

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

In

essence. lululemon urges the Board to view the claims i a vacuum. comparing

21




The “activity time period” must be received “from the user during ... goal setting”

lululemon argues Nike’s construction conflicts with surrounding claim limitations

The claims also conflict with Nike’s construction because they mclude
requirements like the ones Nike proposes for some limitations. but not for

“recelving an activity tume period.”

e c——— e e e e — o —

Petitioner’s Reply, Paper 22 at 2

22
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The “activity time period” must be received “from the user during ... goal setting”

Other limitations reciting a “user” don’t compel different construction

What is claimed is: 4. The method of claim 1, further comprising:

1. A method, comprising. providing a first application interface configured to com-

receiving athletic activity data from a device configured to . . . . .
be worn CRERTED municate athletic activity data to the user, wherein the

receiving an activity time period; interface includes one or more functions configured to
receiving a first activity goal for the activity time period; be invoked for at least the device.
determining, at a processor, whether the received athletic .
activity data exceeds the first activity goal for a prede- '615 patent, Ex. 1001 at 80:43-47 (cited in Petitioner’s Reply, Paper 22 at 2-3)
termined number of consecutive activity time periods;
and —————————————————————————————————
presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the 8. The method of claim 1, wherein presenting a streak

pEEdEtem“ed number of consecutive activity time peri- reward further comprises providing the user with at least one
ods.

2. The method of claim 1, further comprising: of a new image, a new color, or a new function to be utilized

determining a number of activity points earned by the user in accordance with and application interface.
in accordance with the received athletic activity data.

’615 patent, Ex. 1001 at 80:24-40 (cited in Petitioner’s Reply, Paper 22 at 2-3) '615 patent, Ex. 1001 at 80:64-67 (cited in Petitioner’s Reply, Paper 22 at 2-3)

23
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The “activity time period” must be received “from the user during ... goal setting”

Other limitations reciting a “user” don’t compel different construction

— s,

9. The method of claim 4, wherein the first application o 7 7 i i 7 o
interface 1s further configured to communicate content to the 12. The computer-readable medium of claim 11, further

user indicating that a streak reward is available upon perform- containing computer-executable instructions to cause the
ing a specified athletic activity. _ _ computer device to provide a first application interface con-
10. The method of claim 1, wherein presenting a streak figured to communicate athletic activity data to the user.

reward to the user further comprises: A : S i
transmitting, to the device, content indicating that an activ- wherein a portion of the first application interface 1s config-

ity streak has been achieved or extended by the user. ured to provide a visualization of athletic activity, and

~ 11. A non-transitory computer-readable medium contain- wherein different visualizations are provided in accordance

mng :::omputer—executable instructions for causing a computer with a user’s progress toward achieving or extending an activ-
device to perform the steps of: v streak
receiving athletic activity data from a device configured to 1ty streax.

be worn by a user: R e — e —— . o e ——
receiving an activity time period; ’615 patent, Ex. 1001 at 82:1-9 (cited in Petitioner’s Reply, Paper 22 at 2-3)
receiving an activity goal for the activity time period; R ————
determining whether the received athletic activity data
exceeds the activity goal for a predetermined number of
consecutive activity time periods; and
presenting a streak reward to the user when the received

athletic activity data exceeds the activity goal for the

14. The computer-readable medium of claim 11, wherein
presenting a streak reward to the user includes transmitting, to
the device, content indicting that an activity streak has been

predetermined number of consecutive activity time peri- achieved or extended by the user.
ods.
’615 patent, Ex. 1001 at 81:1-22 (cited in Petitioner’s Reply, Pabér'ZZV at 2-3) ’615 patent, Ex. 1001 at 82:16-19 (cited in Petitioner’s Reply, Paper 22 at 2;3)

24
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The “activity time period” must be received “from the user during ... goal setting”

Other limitations reciting “when” don’t compel different construction

What is claimed is:

1. A method, comprising:

recerving athletic activity data from a device configured to
be worn by a user,

receiving an activity time period;

receiving a first activity goal for the activity time period;

determining, at a processor, whether the received athletic
activity data exceeds the first activity goal for a prede-

11. A non-transitory computer-readable medium contain-
ing computer-executable instructions for causing a computer
device to perform the steps of:

recetving athletic activity data from a device configured to

be worn by a user;

recelving an activity time period;

receiving an activity goal for the activity time period;

determining whether the received athletic activity data

termined number of consecutive activity time periods: exceeds the activity goal for a predetermined number of
and consecutive activity time periods; and

presenting a streak reward to the user when the received presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the athletic activity data exceeds the activity goal for the
predetermined number of consecutive activity time peri- predetermined number of consecutive activity time peri-
ods. ods.

I R = e e Py e e — -

’615 patent, Ex. 1001 at 80:24-37 (cited in Petitioner’s Reply, Paper 22 at 2-3)

’615 patent, Ex. 1001 at 81:9-22 (cited in Petitioner’s Reply, Paper 22 at 2-3)

25
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The “activity time period” must be received “from the user during ... goal setting”

“That the patentee chose several words in drafting a particular limitation of one claim,
but fewer (though similar) words in drafting the corresponding limitation in another,
does not mandate different interpretations of the two limitations.”

Kraft Foods, Inc. v. International Trading Co., 203 F.3d 1362, 1368 (Fed. Cir. 2000)

Case referenced Patent Owner’s Sur-Reply, Paper 24 at 4

“Different terms or phrases in separate claims may be construed to cover the same
subject matter where the written description and prosecution history indicate that such
a reading . . . 1s proper.”

Hologic, Inc. v. SenoRx, Inc., 639 F.3d 1329, 1337 (Fed. Cir. 2011)

Case referenced Patent Owner’s Sur-Reply, Paper 24 at 4-5

26
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



The “activity time period” must be received “from the user during ... goal setting”

Phillips does not support lululemon’s argument

argument. In Phillips. the Court merely said that an adjective i front of a noun
(1.e.. “steel” 1 front of “baffles”) may imply that the noun inherently lacks that
characteristic (1.e.. the term ““baffles’ does not inherently mean objects made of
steel.™). Phillipsv. AWH Corp.. 415 F.3d 1303, 1314 (Fed. Cir. 2005). That holding
has no bearing here. Unlike the apples-to-apples comparison of “baffles™ and “steel
baffles™ in Phillips. lululemon compares apples to oranges—ielying on the presence

of “user” in different limitations to inform the construction of the disputed term—

“recelving an activity time period.” Reply 2.3.
Patent Owner’s Sur-Reply, Paper 24 at 5 (citing Petitioner’s Reply, Paper 22 at 2-3)
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The “activity time period” must be received “from the user during ... goal setting”

lululemon argues that Nike’s construction excludes

FIG. 90A

£

the embodiment shown in Fig. 90A ... | o A e
g R James K 16,2283
Petitioner’s Reply, Paper 22 at 3 > Getto goals today and start by
3 days inarow,
e ——— e e e ———— e e e R —eiea e e e, f‘:’;/// m‘%\\\
4 \\ 001
Here, the specification discloses a preferred embodiment m which a “device g 1423® )} ,)
may automatically select a time period for the future goal based on a first time | ChangsDalyGoal |
‘ r&“_ﬂ,goas
. ) Set Tomorrow's Goal
period for which a goal has not been defined.” (Ex. 1001, 54:37-42.) |
| Gancel ]
7N

Petitioner’s Reply, Paper 22 at 3

’615 Patent, Ex. 1001 at Fig. 90A (cited in Petitioner’s Reply, Paper 22 at 3-4)
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The “activity time period” must be received “from the user during ... goal setting”

lululemon omits surrounding disclosure in specification

As described herein, a user may define a goal to which
the user’s activity 1s compared. Once a goal is set, in some
arrangements, the user may modify the goal or set another
goal for the same time period or another time period (e.g.,
the next day, a next week, the weekend, etc.). . ..

FIG. 90A illustrates an example interface by which a user
may activate a goal modification or setting function.

Ex. 1001, 54:12-28 (emphasis added).

Patent Owner’s Sur-Reply, Paper 24 at 6 (citing ‘615 patent, Ex. 1001 at 54:12-28)
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The “activity time period” must be received “from the user during ... goal setting”

The ‘615 patent specification discloses the user selects the “future goal”

The next passage of the specification—
which includes the sentence cited by lululemon (shown in italics below)—merely
describes a scenario in which ffre user’s selection of a “future goal™ 1s automatically
applied to the next available time period. For example. if the user sets a “future
goal”™—but the user already set a goal for Monday and Tuesday—the “future goal”

1s automatically assigned to Wednesday:

Patent Owner’s Sur-Reply, Paper 24 at 6-7
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FIG. 90A illustrates an example interface by which a user
may activate a goal modification or setting function. The user
may activate goal option menu 9001 by selecting a displayed
option and/or by interacting with the display device in a
specified manner. For example. the user may be required to
depress a button for a predefined amount of time to activate
the goal option menu 9001. In another example, the user may
activate the goal option menu 2001 by entering a gesture on a
touch sensitive display device. The goal option menu 9001
may include an option for modifying a current goal or for
setting a future goal. The device may automatically select a
time period for the future goal based on a first time period for
which a goal has not been defined. For example, if a goal has
been defined for each of the next 2 days, the device and/or
application may define the future goal option 2003 as being
directed to the third day.

’615 Patent, Ex. 1001 at 54:27-42 (cited in Patent Owner’s Sur-Reply, Paber 24 at 6-7
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The “activity time period” must be received “from the user during ... goal setting”

Both experts agree with Nike’s construction

In my opinion, these
passages confirm that a user not only selects or defines a goal time period. 1.e.. an
“activity time period.” but that he or she does so in the course of goal setting. In
this way. a user is able to customize his or her goals by choosing not only the activity

to take place. but the time over which the activity will take place.

Stone Declaration, Ex. 2002, 9133 (cited in Patent Owner’s Sur-Reply, Paper 24 a't;7—87)/

——— e

— — ————

40.  In an activity-tracking application, the "615 patent explains that a user
sets an activity goal to “complete a certain amount of activity” during a specific

activity or goal time period. ([d. at 27:10-12.)

e —— —e —_—

e e e —

Fischer Declaration, Ex. 1006, 140 (cited in Patent Owner’s Sur-Reply, Paper 24 at 2-3) -
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Ground 1: lululemon Fails To Show That Hoffman Anticipates The
Challenged Claims

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Overview of Grounds: Hoffman

1-5,7,11, 13 Hoffman
2 103 1-5,7,11, 13 Stivoric, Kobayashi
3 103 1-5, 7,11, 13 Sirmans, Kobayashi
4 103 3-5 Stivoric, Kobayashi, Brady
5 103 3-5 Sirmans, Kobayashi, Brady
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lululemon Fails To Show That Hoffman Discloses Limitations 1[D]/11[D]

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon fails to show that Hoffman discloses 1[D]/11[D]

What 1s claimed 1s:

1. A method, comprising;

recetving athletic activity data from a device configured to
be worn by a user;

receiving an activity time period;

receiving a first activity goal for the activity time period;

determining, at a processor, whether the received athletic
activity data exceeds the first activity goal for a prede-
termined number of consecutive activity time periods;
and

presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the
predetermined number of consecutive activity time peri-
ods.

'615 patent, Ex. 1001 at 80:30-33
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The step recited in limitations 1D and 11D determines whether the user has

completed a "streak." According to the '615 patent specification. “streaks may
include the completion of multiple goals corresponding to multiple consecutive goal
time periods.” 1.e.. “when the user has completed goals for X number of consecutive

goal time periods. where X may be any number greater than 1.”

Patent Owner’s Response, Paper 17 at 15 (citing '615 patent, Ex. 1001 at 57:3-9)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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lululemon’s barebones argument for “consecutive” feature of 1[D]/11[D]

lululemon cites one paragraph in Hoffman

— —————— e ——— e —— e i

Hoffman’s computing unit also determines when a user has exceeded an

[0198] Badges may be awarded by the athletic activity
activity goal for consecutive activity time periods. In particular, Hoffman tracking and monitoring site based on various achievements.
For example, in the location themed workout plan, users may
be awarded badges for each location that the user completes.
Badge 4329 may be displayed in an outline or broken line
form to indicate that the badge i1s available but has not yet
exceeds a first activity goal, and three consecutive days constitute the been achieved. In one or more arrangements, only those
badges that are achievable in the present location and/or
badges that have already been achieved may be displayed in
e badges section 4331. Badges may be defined for other types
Petition, Paper 2 at 28 7 of achievements as well. For example, a badge may be
awarded for a user completing 3 goals in 3 consecutive days,
completing 2 goals in a single day, being the first to complete
a particular goal and the like. Upon being awarded a badge,
the badge may be displayed in an alternate appearance. For
example, the badge may be displayed in solid line form, with
color, with writing, with texture and the like.

discloses that its computing unit recognizes when a user has completed “3 goals in

3 consecutive days.” (/d. at [0198].) In this example, completing three goals

predetermined number of consecutive active time periods.

Hoffman, Ex. 1002 at [0198] (cited in Petition, Paper 2 at 28) 37
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The Board found Nike’s arguments for 1[D]/11[D] persuasive

UNITED STATES PATENT AND TRADEMARK OFFICE e ST NN ———— S e e -

BEFORE THE PATENT TRIAL AND APPEAL BOARD In the context of anticipation, we currently find Patent

, .
L ULULEMON ATHLETICA CANADA ING. Owner’s argument persuasive on the record before us.

AND LUU;EE&?;USAWC* In particular, Petitioner cites merely a few words from Hoffman (i.e.,
v “3 goals n 3 consecutive days”) that on their face do not appear to explicitly
NIKE, INC.. or inherently disclose the features of the subject imitation, and we discern
e no explanation as to how or why the cited disclosure in Hoffman allegedly
IPR2023-00349 discloses such limitation (or whether Petitioner is relying on a particular

Patent 9,259,615 B2
claim construction to give effect to its argument). Likewise, Petitioner does

not cite to any expert testimony or other evidence showing how or why the
Before JOSIAH C. COCKS, GEORGE R. HOSKINS, and
STEPHEN E. BELISLE, Administrative Patent Judges. cited statements in Hoffman allegedly disclose such limitation. Indeed,

BELISLE, Adminisirative Patent Judge. Petitioner appears to place the onus on Patent Owner—and the Board—to

ascertain how or why the cited statements (1.¢., paragraph 198) allegedly
DECISION . .

Granting Instifution of Inter Parfes Review discloses limitation 1[d].
35U.S.C §314

Institution Decision, Paper 11 at 31
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Hoffman fails to disclose “consecutive activity time periods”

adges may be awar | by the athletic activity
[0198] Badges may b ded by the athl
“The system in H offman mere |y determines tracking and monitoring site based on various achievements.

For example, in the location themed workout plan, users may

whether the user has com P leted three be awarded badges for each location that the user completes,

. .. . . 1. Badge 4329 may be displayed in an outline or broken line
goals OVer a sing le activity time perIOd' form to indicate that the badge is available but has not yet
three consecutive days.” been achieved. In one or more arrangements, only those
badges that are achievable in the present location and/or
badges that have already been achieved may be displaved in
badges section 4331. Badges may be defined for other types
of achievements as well. For example, a badge may be

Patent Owner’s Sur-Reply, Paper 24 at 10

“Hoffman does not determine whether the awarded for a user completing 3 goals in 3 consecutive davs,
user has completed a goal on each of the completing 2 goals in a single day, being the first to complete

” a particular goal and the like. Upon being awarded a badge.
three days. the badge may be displayed in an alternate appearance. For

example, the badge may be displayved in solid line form, with

Patent Owner’s Sur-Reply, Paper 24 at 10 ; .. . i
color, with writing, with texture and the like.

Hoffman, Ex. 1002 at [0198] (cited in Patent Owner’s Sur-Reply, Paper 24 at 10)
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Hoffman fails to disclose “consecutive activity time periods”

“Allowing the option” to complete one goal per day is insufficient

e ————————— - — — - —

A POSITA also would have immediately envisaged that “3 goals in 3

consecutive days” discloses the second interpretation, “one goal i each of those

days.”

Petitioner’s Reply, Paper 22 at 20 i e
Even though a user cou/d complete three goals over that three-day

period. the claims recite something different. The claims recite a system that
determunes a “streak.” 1.e.. whether the user has completed a goal on multiple.
“consecutive activity time periods.” Ex. 1001, 57:3-9. With a three-day activity
time period, a streak would require the user completing a goal for at least two back-

to-back. three-day-periods. But Hoffiman offers no such teaching.

—— e R — - S — — - -

Patent Owner’s Sur-Reply, Paper 24 at 11 40
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lululemon cobbles together disparate embodiments for 1[D]/11[D]

For example, Hottman
describes a user input system 222 that “allow[s] a person to specify a goal related
to an athletic activity [such as] a goal of running a specified total distance within a
specified period of time.” (/d. at [0009].) The “specified period of time” 1s “an
activity time period.”

Hoffman also discloses receiving activity time periods with respect to
display of activity data. (/d. at [0161] (“The step tracker 2105 may be configured
to display the number of steps taken on other time scales such as per minute, per 30
minutes, per 2 hours, per day and the like.”), [0211] (*Additionally, a leaderboard
7705 may be displayed to identity individuals having earned the most fuel or other

activity metric over a specified time period (e.g., a week, a month, a day, etc.).”).)

Petition, Paper 2 at 23

41
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Combining Embodiments Is Improper for Anticipation

“[ A]nticipation 1s not proven by multiple, distinct teachings that the artisan
might somehow combine to achieve the claimed invention.”

Microsoft Corp. v. Biscotti, Inc., 878 F.3d 1052, 1069 (Fed. Cir. 2017)

Case referenced Patent Owner’s Sur-Reply, Paper 24 at 11

42
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lululemon cites different embodiments: paragraph 9 v. paragraph 198

[0009] In addition, some examples of the invention may
allow a person to specify a goal related to an athletic activity.
A person may, e.g., set a goal of running a specified total
distance within a specified period of time. With these imple-
mentations of the invention, data from multiple sets of a
person’s athletic data may be aggregated and displayed in
contrast with the person’s specified goal. The goal may be
displayed, for example, as an empty shape, like an oval. The
aggregated data may then be displayed as fill within the empty
shape. Thus, if the aggregated data shows that the person is
within 80% of his or her goal, then the shape representing the
goal will be displayed as 80% filled. In another example, a
person may specify a goal to walk a certain number of steps or
burn a number of calories by walking Accordingly, the user’s
progress in burning the number of calories or walking the
number of steps may be reflected in the visual appearance of
a goal object such as a donut (e.g., for calories burned) or a
building (e.g., for steps walked).

Hoffman, Ex. 1002 at [0009] (cited in Petition, Paper 2 at 23, 24)
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[0198] Badges may be awarded by the athletic activity
tracking and monitoring site based on various achievements.
For example, in the location themed workout plan, users may
be awarded badges for each location that the user completes.
Badge 4329 may be displayed in an outline or broken line
form to indicate that the badge 1s available but has not yet
been achieved. In one or more arrangements, only those
badges that are achievable in the present location and/or
badges that have already been achieved may be displayed in
badges section 4331. Badges may be defined for other types
of achievements as well. For example, a badge may be
awarded for a user completing 3 goals in 3 consecutive days,
completing 2 goals 1n a single day, being the first to complete
a particular goal and the like. Upon being awarded a badge,
the badge may be displaved in an alternate appearance. For
example, the badge may be displayed in solid line form, with
color, with writing, with texture and the like.

Hoffman, Ex. 1002 at [0198] (cited in Petition, Paper 2 at 27, 28)
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lululemon cites different embodiments: paragraph 9 v. paragraph 198

- The mere fact that both embodiments disclose “goals™ 1s
msufficient to characterize them as a single embodiment that 1s an appropriate
ground for anticipation. See BlephEx, LLCv. Mvco Indus., Inc., 24 F.4th 1391, 1400
(Fed. Cir. 2022) (upholding district cowrt’s conclusion that two figures both
dedicated to devices for contacting an evelid margin were separate embodiments).
The same applies for paragraphs 161 and 211 of Hoffiman. which lululemon admuts

disclose an embodiment discussing “different features of a website.” Reply. 22.

_— - — - - — —~— —

Patent Owner’s Sur-Reply, Paper 24 at 12
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lululemon Fails To Show That Hoffman Discloses Limitations 1[E]/11[E]
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lululemon fails to show that Hoffman discloses 1[E]/11[E]

What 1s claimed 1s:

1. A method, comprising:

receiving athletic activity data from a device configured to
be worn by a user;

recetving an activity time period;

receiving a first activity goal for the activity time period;

determining, at a processor, whether the received athletic
activity data exceeds the first activity goal for a prede-
termined number of consecutive activity time periods;
and

presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the
predetermined number of consecutive activity time peri-
ods.

’615 patent, Ex. 1001 at 80:34-37

46
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Even if Hoffinan discloses presenting rewards to a user for the completion of a
goal(s). 1.e.. “badges™ (Petition. 28). Hoffiman never discloses presenting badges to
a user for the completion of a “streak.” as recited in the mdependent claims. More
particularly. Hoffman does not show that the user is rewarded for the completion of

goals “for a predetermuned number of consecutive activity time periods.”

Patent Owner’s Response, Paper 17 at 20

47
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lululemon Fails to Show That Hoffman Discloses Claim 7
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lululemon fails to show that Hoffman discloses claim 7

7. The method of claim 1, further comprising;:

receiving a second activity goal for the activity time period;
and

determining, at a processor, whether the received athletic
activity data exceeds the second activity goal for a pre-
determined number of consecutive activity time periods.

’615 patent, Ex. 1001 at 80:58-33
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No second activity goal for the received “activity time period” of 1[B]/11[B]

“lululemon identifies only one i et e i S Y
embodiment in Hoffman where the [0009] In addition. some examples of the invention may

, ] , o i _ ) allow a person to specify a goal related to an athletic activity.
system ‘recelves an activity time perlod. A person may, e.g.. set a goal of running a specified total

distance within a specified period of ime. With these imple-
mentations of the invention. data from multiple sets of a

“Claim 7 recites receiving a second activity person’s athletic data may be aggregated and displayed in
.. ) i contrast with the person’s specified goal. The goal may be

803| for the same activity time pe riod as displayed. for example, as an empty shape. like an oval. The
the activity time period recited in aggregated data may then be displayed as fill within the empty
shape. Thus, if the aggregated data shows that the person is

limitation 1 [ B] V within 80%% of his or her goal, then the shape representing the

goal will be displayed as 80% filled. In another example, a
person may specify a goal to walk a certain number of steps or

“lululemon points to no disclosures in hurn a number of calories by walking Accordingly, the user’s
i progress in burning the number of calories or walking the
Hoffman that show receipt of a second number of steps may be reflected in the visual appearance of

a goal object such as a donut (e.g.. for calories burned) or a

activity goal for that same activity time building (e.z.. for steps walked).

period.”

Hoffman, Ex. 1002 at [0009] (cited in Petition, Paper 2 at 23, 24) 7
Patent Owner’s Response, Paper 17 at 20-21
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No second activity goal for the received “activity time period” of 1[B]/11[B]

Hoffman’s “series of goals” not undertaken during same activity time period

Instead. Iululemon points to other unrelated embodiments from
Hoffiman discussing “series of goals™ which may be “‘presented to the user for
completion™ in a specified order. Petition. 40—41 (citing Ex. 1002, [0190]. [0195]).
But these goals are not undertaken simultaneously during the same activity time

period. they are introduced to the user progressively.

Patent Owner’s Response, Paper 17 at 21 E— o e T e

In step 3730, the goal may be added
o a workout plan consisting of a single goal or a series of
goals. In one or more arrangements, the user may further be
permitted to specily an order in which goals in a workout plan
are arranged and presented to the user for completion.

————— P A ————

Hoffman, Ex. 1002 at [0190] (cited in Petition, Paper 2 at 41) 51
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lululemon does not explain how or why it combines multiple embodiments

e —— e ————————————— r——————— e e e e — T ——

Moreover. lululemon makes
no effort to explain how or why 1t combines multiple separate embodiments from

Hoffman to reach this claim. See Sherwin-Williams, 2021 WL 5648019, at *4.

— A ———— e s e N e —————
e ———— — ——

Patent Owner’s Response, Paper 17 at 21
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lululemon Fails to Show That Hoffman Discloses Claim 13

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon fails to show that Hoffman discloses claim 13

13. The computer-readable medium of claim 11, further
containing computer-executable instructions to cause the
computer device to determine whether the received athletic
activity data exceeds the activity goal for a greater number of
consecutive activity time periods than the predetermined
number of consecutive activity time periods.

’615 patent, Ex. 1001 at 82:10-15
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Ground 2: lululemon Fails To Show That The Stivoric-Kobayashi
Combination Renders Obvious the Challenged Claims

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Overview of Grounds: Stivoric, Kobayashi

1-5,7,11, 13 Hoffman
2 103 1-5,7,11, 13 Stivoric, Kobayashi
3 103 1-5, 7,11, 13 Sirmans, Kobayashi
4 103 3-5 Stivoric, Kobayashi, Brady
5 103 3-5 Sirmans, Kobayashi, Brady
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lululemon Fails To Show That The Stivoric-Kobayashi Combination
Teaches or Suggests Limitations 1[B]/11[B]

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon fails to show that Stivoric discloses 1[B]/11[B]

What is claimed is:

1. A method, comprising:

receiving athletic activity data from a device configured to
be worn by a user;

receiving an activity time period;

recetving a first activity goal for the activity time period;

determining, at a processor, whether the received athletic
activity data exceeds the first activity goal for a prede-
termined number of consecutive activity time periods;
and

presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the
predetermined number of consecutive activity time peri-
ods.

PR— n— e . Y . _ —

’615 patent, Ex. 1001 at 80:28
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Stivoric lacks receiving an activity time period “from a user” “during ... goal setting”

lululemon—elving on Dr. Fischer—alleges that
Stivoric’s disclosure of a user setting a “daily goal” means the activity time period
is recetved from the user during goal setting. Reply. 12—13 (citing Ex. 2003, 90:3—

91:19). But lululemon’s argument misses the mark. lululemon muistakes the user ————— e ————————————

example shown in FIG. 43A shows that a daily goal of 2000

selecting a goal with the user selectineg a eoal time period. This disclosure in h .
£4s sas : calories consumed was set by the individual and that the

Stivoric only allows a user to input a goal. e.g.. <2400 calories burmed.” for one pre- individual has consumed 1,483 calories on the day in
question, and that a daily goal of 2,400 calories burned was
determined. system-supplied time period—a day. And contrary to lululemon’s set by the individual and that the individual has burned 2,750

calories on the day i question.

argument that Stivoric’s “user 1s who ‘presets’™ the day m the daily goal

—— — -~ aae . —

. , . . . . : Stivoric, Ex. 1003 at [0197] (cited in Petition, Paper 2 at 44-45
embodiment (Reply. 13). there 1s no disclosure or suggestion in Stivoric that the user ( P )

selects or 1s able to modify that time period. See Ex. 1003, 9197. lululemon
therefore has not shown that the time period in Stivoric’s “daily goal” embodiment

1s received “from the user.”

Patent Owner’s Sur-Reply, Paper 24 at 17 -
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Stivoric lacks receiving an activity time period “from a user” “during ... goal setting”

Stivoric’s pre-programmed “D W M” indicators fail to meet Nike’s construction

The input
devices allow I/O device 1200 to receive activity time periods. such as ““a day. a
week or a month™;

As seen i FIGS. 43A-C, the energy related data may
mclude calories consumed and calories burned by the
mdividual over specific time periods such as a day, a
week or a month. In FIG. 43A. this data 1s presented in a
format that provides a comparison to a predetermined
goal for each value.

(Id. at [0197] (emphasis added).) The different time periods are received from a

user via a selection made “by rotating dial 1220 or “pressing button 1215.” (/d.)

= "

Petition, Paper 2 at 44
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e
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e : —1205
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Stivoric, Ex. 1003 at Fig. 43A (cited in Petition, Paper 2 at 44-45)

60



Stivoric’s pre-programmed “D W M” indicators don’t meet Nike’s construction

Although a user of Stivoric’s
system may rotate a dial or press a button to view past progress towards a goal. the
user 1s only able to refroactively view his or her caloric expenditure achievement for

either the cuirent day. week. or month. Ex. 1003, [0197]-[0198]. In other words.

the Stivoric system never “receiv[es]” an activity time period. as recited in limitation
1B. Instead. all of the available time periods are pre-programmed in the system (i.e.,
a day. a week. and month) and a user may “toggle™ between “the various time periods
within each [goal]. by rotating dial 1220.” 7d.. [0197]. see also Ex. 2003, 86:19-
88:15. 91:4-10. Therefore. all of Stivoric’s activity time periods are preset and

displayed regardless of whether the activity time period is received. See e.g.. EX.

1003. Figs. 43A—C: Ex. 2002, 943.

Patent Owner’s Response, Paper 17 at 24-25 ——— N
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lululemon Fails To Show That The Stivoric-Kobayashi Combination
Teaches or Suggests Limitations 1[D]/11[D]

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon fails to show that Stivoric discloses 1[D]/11[D]

What 1s claimed 1s:

1. A method, comprising:

receiving athletic activity data from a device configured to
be worn by a user;

recelving an activity time period;

recetving a first activity goal for the activity time period;

determining, at a processor, whether the received athletic
activity data exceeds the first activity goal for a prede-
termined number of consecutive activity time periods;
and

presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the
predetermined number of consecutive activity time peri-
ods.

’615 patent, Ex. 1001 at 80:30-33
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lululemon fails to show that Stivoric discloses 1[D]/11[D]

Stivoric’s “l/O device” doesn’t allow the user to view 2 or more days, weeks, months

_—1200

1205
BALANCE| GOALS |
290|898 °
ENERGY GRALS~DAY

CALORIES r;pﬁ@mm TODAY GOAL
&[E9% A~ 1 | 14831 2000 1\ O

swame o wllS| | FIG. 43A
YOU ADDED 360 CALORIES
TO TODAY'S TOTAL!

1210

Petition, Paper 2 at 45 (citing Stivoric, Ex. 1003 at [0197])
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lululemon Fails to Show That The Stivoric-Kobayashi Combination
Renders Obvious Claim 7
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The Stivoric-Kobayashi Combination does not teach or suggest claim 7

7. The method of claim 1, further comprising;:

receiving a second activity goal for the activity time period;
and

determining, at a processor, whether the received athletic
activity data exceeds the second activity goal for a pre-
determined number of consecutive activity time periods.

’615 patent, Ex. 1001 at 80:58-63
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Stivoric doesn’t teach multiple goals for the same activity time period

Stivoric describes that its device can be used with any ““set of goals that may

be established [] by the user or a third party.” (/d. at [0218].)

Petition, Paper 2 at 54

—_—— - —

——

—————e

[0218] According to one aspect of the present invention,
I/O device 1200 stores a program or regimen preferably
mcluding a set of goals that may be established by set by the
user or a third party such as a trainer or care giver. [/0 device

Stivoric, Ex. 1003 at [0218] (cited in Petition, Paper 2 at 54)
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Stivoric doesn’t teach multiple goals for the same
activity time period

—— — — — g S ——— . —— —————

Stivoric discloses
dozens of potential “specific personal characteristics. continual measurements.

durative measurements. mstantaneous events. and cumulative conditions™ that its

device can track. (Ex. 1003 at [0227]. Table 3.)

Petition, Paper 2 at 54

TABLE 3

personal characteristics

continual measurements

durative measurements

inslantaneous evenls

cumulative conditions

age, sex, weight, gender, athletic ability,
conditioning, disease, height, susceptibility to
disease, activity level, individual detection,
handedness, metabolic vate, body composition
mood, beat-to-beat varinbility of heart beats,
respiralion, energy expendiure, blood glucose
levels, level of ketosis, heart rate, stress levels,
fatigue levels, alertness levels, blood pressure,
readiness, strength, endumnce, amenability to
interaction, steps per lime period, stillness
level, body position and orieatation,
cleanliness, mood or affect, approachability,
calorie intake, TEE, XEF, “in the zone -ness,
active energy expenditure, carbohydrate intake,
fat intake. protein intake, hydration levels,
truthfulness, sleep quality, sleep state,
conscipusness level, effects of medication,
dosage prediction, water intake, alcohol
intake, dizziness, pain, comfort, remaining
processing power for new stimuli, proper use
of the armband, interest in a topic, relative
exertion, location, blood-alcohol level
exercise, sleep, lying down, sitting, standing,
ambulation, running, walking, biking,
stationary biking, road biking, lifting weights,
acrobic exercise, anacrobic exercise, strength-
building exercise, mind-centering activity,
periods of intense emotion, relaxing, watching
TV, sedentary, REM detector, eating, in-the-
zone, interruptible, general activity detection,
sleep stage, heat stress, heal stroke, amenable
to teaching/learning, bipolar decompensation,
abnormal events (in heart signal, in activity
level, measured by the user, etc), startle level,
highway driving or riding in a car, airplane
travel, helicopter travel, boredom events, sport
detection (football, baseball, soccer, etc),
studying. reading, intoxication, effect of a dmg
falling, heart attack, seizure, sleep arousal
events, PVCs, blood sugar abnormality, acute
stress or disorientation, emergency, heart
arrhythmia, shock, vomiting, rapid blood loss,
taking medication, swallowing

Alzheimer’s, weakness or increased likelihood
of falling, drowsiness, fatigue, existence of
ketosis, ovulation, pregnancy, disease, illness,
fever, edema, anemia, having the flu,
hypertension, mental disorders, acute
dehydration, hypothermia, being-in-the-zone

Stivoric, Ex. 1003 at Table 3 (cited in Petition, Paper 2 and 54)
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Stivoric doesn’t teach multiple goals for the same activity time period

POSITA would have found it obvious to add the ability to set and track goals for
any of these other parameters, in the same manner as Stivoric as modified by

Kobayahsi already discloses for calories consumed and calories expended.

Petition, Paper 2 at 55
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Stivoric doesn’t teach multiple goals for the same activity time period

Neither of paragraphs 218 and 227 disclose activity time periods

And as further discussed. the combination fails because the portions of Stivoric that
lululemon relies upon—yparagraphs 218 and 227—are unrelated (with the latter not
relating to goals) and do not discuss activity time periods or whether multiple goals

are attempted during the same time period.

e — . — — L —— e e B ———— o — . . . e ——— —

Patent Owner’s Sur-Reply, Paper 24 at 19-20
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Stivoric doesn’t teach multiple goals for the same activity time period

lululemon has not shown why paragraphs 218 and 227 are combined

lululemon also has not shown why a
POSITA would combine the teachings of Stivoric’s unrelated embodiments of

paragraph 218 and paragraph 227.

Patent Owner’s Sur-Reply, Paper 24 at 20
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Stivoric doesn’t teach multiple goals for the same activity time period

the example of “calories consumed and calories expended” that lululemon gave in

lululemon says ...
the Petition independently satisfies this limitation. (Petition, 55.)

Petitioner’s Reply, Paper 22 at 18

e B e e ————— - -

———

Stivoric’s measure of “calories consumed”™ 1s not representative of a
“second activity goal.” Eating is not a type of physical activity envisioned by the

"615 patent. See, e.g.. Ex. 1001, 68:6-13.

e —————— —— e ———— - — —————

In some arrangements. user non-activity or inactivity may
also be detected and atfect the user’s progress toward comple-
tion of an activity goal. For example, inactivity may be
detected when a user does not exhibit movement of a particu-
lar level or atype of movement for a specified amount of time,
does not exhibit a heart rate of at least a threshold level, does
not move a sufficient amount of distance over an amount of
time and the like and/or combinations thereof.

Patent Owner’s Sur-Reply, Paper 24 at 20

’615 patent, Ex. 1001 at 68:6-13 72
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Ground 3: lululemon Fails To Show That The Sirmans-Kobayashi
Combination Renders Obvious the Challenged Claims
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Overview of Grounds: Sirmans, Kobayashi

1-5,7,11, 13 Hoffman
2 103 1-5,7,11, 13 Stivoric, Kobayashi
3 103 1-5, 7,11, 13 Sirmans, Kobayashi
4 103 3-5 Stivoric, Kobayashi, Brady
5 103 3-5 Sirmans, Kobayashi, Brady
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lululemon Fails To Show That The Sirmans-Kobayashi Combination
Teaches or Suggests Limitations 1[B]/11[B]

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon fails to show that Sirmans discloses 1[B]/11[B]

What is claimed is:

1. A method, comprising:

receiving athletic activity data from a device configured to
be worn by a user;

receiving an activity time period;

receiving a first activity goal for the activity time period;

determining, at a processor, whether the received athletic
activity data exceeds the first activity goal for a prede-
termined number of consecutive activity time periods;
and

presenting a streak reward to the user when the received
athletic activity data exceeds the first activity goal for the
predetermined number of consecutive activity time peri-
ods.

’615 patent, Ex. 1001 at 80:28
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LS — - P = E — R a—— e - .

76



Sirmans’ “activity time period” is not received “from a user”

. s e e ———— ———

[0032] The term “gatekeeper.” as used herein. refers to an
organizational entity or computer system that continuously
manages recorded data of monitored member performance
of health-promoting measures. In a preferred embodiment, e s

the gatekeeper p rofiles, tracks, and stratifies the recorded [0084] In one embodiment, a member will pay a monthly
data into a performance model based on previously estab- fee to an organization to receive a personal body monitor
lished prntcfnc:]] criteria regarding health-related measures. In and access to a website portal. Wearing the body monitor,
one embodiment, the gatekeeper can assess the performance the member will be asked to perform the Center for Disease
model and has the ability to issue incentives to individuals Control recommended levels of exercise (i.e., maderate
based on individual performance profiles. intensity for 30 minutes a day 5 days a week and/or vigorous
B e e et sttt e vttt it intensity for 20 minutes a day 3 days a week). Members can
Sirmans, Ex. 1004 at [0032] (cited in Patent Owner’s Response, Paper 17 at 31) then U]J]C"Ed their Cﬂlﬂlﬂ'liﬂﬂce data from their monitors over

the Internet to the orgamization (which includes a computer
system and member profile database). In certain instances,
data from the personal body monitoring system 1s automati-
cally relaved to the orgamization. In certain embodiments,
the transferred data regarding member performance can be
displayed to the member on a website.

Sirmans, Ex. 1004 at [0084] (cited in Petition, Paper 2 at 59
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Sirmans’ “activity time period” is not received “from a user”

lululemon argues that Sirmans mirrors the 615 patent’s Fig. 90A embodiment

And
if Figure 90A°s “Set Tomorrow’s Goal” button meets Nike’s construction. then so

would Sirmans’s disclosure.

Petitioner’s Reply, Paper 22 at 7
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Sirmans’ “activity time period” is not received “from a user”

:

e

FIG. 90A

il 3G 05PN e
1&.223@35

B James K.

O Getto goals today and start by
3 days in a row.

i ~ Change Daly Goal

[Set Tomomow's Goal ]
L4 4
\*\h}_ Nt Y,

L 9003

Petitioner’s Reply, Paper 17 at 22 (citing 615 Patent, Ex. 1001 at Fig. 90A)
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In other words. the interface described in Figure
90A 1s user-driven from beginning to the end. and the “activity time period™ is

received from the user.

Patent Owner’s Sur-Reply, Paper 24 at 22

I I

As described herein, a user may define a goal to which the
user’s activity is compared. Once a goal is set, in some
arrangements, the user may modify the goal or set another
goal for the same time period or another time period (e.g., the
next day, a next week, the weekend, etc.). For example, during
the course of a day or other time period, the user may realize
that he or she is on track to exceed the currently set goal.
Accordingly, the user may wish to modify the goal to a more
challenging setting. In another example, if a user realizes that
he or she is unlikely to complete a currently set goal, the user
may modify the goal to beless challenging. The user may also
be allowed to set additional goals without having to wait for a
current goal or goal time period to expire. For example, while
resting during a first day of activity, the user may set a goal for
the next day or an upcoming week or the like.

’615 patent, Ex. 1001 at 54:12-26




Sirmans’ “activity time period” is not received “from a user”

Sirmans” member doesn’t choose the CDC-recommended activity time period

[0068] Once the protocol criteria are established, they are
presented to the member for member acceptance of both the
protocol criteria as well as surveillance of member activity
relating to health-promoting measures 35. For example,
where the health-promoting measure 1s exercise and the
surveillance constitutes monitoring equipment (such as a
personal monitoring device or an exercise machine that
includes a monitoring system), the member can agree to both
the recommended/minimal level of exercise to be performed
as well as appropriate use of the monitoring equipment.

o~

Sirmans, Ex. 1004 at [0068] (cited in Petition, Paper 2 at 59)
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lululemon Fails to Show That The Sirmans—Kobayashi Combination
Renders Obvious Claim 7

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



The Sirmans-Kobayashi Combination does not teach or suggest claim 7

7. The method of claim 1, further comprising;:

receiving a second activity goal for the activity time period;
and

determining, at a processor, whether the received athletic
activity data exceeds the second activity goal for a pre-
determined number of consecutive activity time periods.

’615 patent, Ex. 1001 at 80:58-33
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