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Overview of ’615 Patent and Instituted Grounds
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Overview of the ’615 Patent

4’615 Patent, Ex. 1001 at Cover
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 102 1–5, 7, 11, 13 Hoffman

2 103 1–5, 7, 11, 13 Stivoric, Kobayashi

3 103 1–5, 7, 11, 13 Sirmans, Kobayashi

4 103 3–5 Stivoric, Kobayashi, Brady

5 103 3–5 Sirmans, Kobayashi, Brady
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Overview of Hoffman

6Hoffman, Ex. 1002 at Cover
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Overview of Stivoric

7Stivoric, Ex. 1003 at Cover
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Overview of Sirmans

8Sirmans, Ex. 1004 at Cover
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Overview of Kobayashi

9Kobayashi, Ex. 1005 at Cover
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Overview of Brady

10Brady, Ex. 1021 at Cover
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Claim Construction



“receiving an activity time period” (claims 1 and 11)
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Limitations 1[B]/11[B]
  

13

’615 patent, Ex. 1001 at 80:28
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Board invited the parties to submit proposed constructions
  

14

Institution Decision, Paper 11 at 35
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Patent Owner's Response, Paper 17 at 11–12 

Nike’s Construction

15

Limitations 1[B]/11[B] Nike’s Construction

“receiving an activity time period”

ordinary & customary meaning
* * *

“receiving an activity time period from a 
user during a goal setting operation”

’615 patent, Ex. 1001 at 80:28
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Nike’s construction follows the Phillips analysis

16

Stone Declaration, Ex. 2002 at ¶33 (cited in Patent Owner’s Response, Paper 17 at 12)
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Nike’s Construction – “received … from a user”

17

’615 patent, Ex. 1001 at 51:1–8

“This passage confirms that a user not only selects or defines a goal time 
period, but that he or she does so in the course of goal setting.”

Patent Owner’s Response, Paper 17 at 13 (citing Stone Declaration, Ex. 2002 at ¶33)
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Nike’s Construction – “received … during a goal setting operation”

18

’615 patent, Ex. 1001 at 51:38–48

“Therefore, a goal period—and the goal for that goal period—are first selected 
and set, and only then (or later) may the goal time period begin to run.”

Patent Owner’s Response, Paper 17 at 13 (citing Stone Declaration, Ex. 2002 at ¶34)
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The “activity time period” must be received “from the user during … goal setting”
  

19

Fischer Declaration, Ex. 1006 at ¶40 (cited in Patent Owner’s Sur-Reply, Paper 24 at 2–3) 

Petition, Paper 2 at 4 (citing ’615 patent, Ex. 1001 at 27:10–12, 51:1–28)

lululemon initially agrees with Nike’s construction  
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The “activity time period” must be received “from the user during … goal setting”

20

Petitioner’s Reply, Paper 22 at 2

lululemon reverses course 
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The “activity time period” must be received “from the user during … goal setting”

21

Petitioner’s Reply, Paper 22 at 2

Patent Owner’s Sur-Reply, Paper 24 at 3

lululemon argues Nike’s construction injects new claim “requirements”
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The “activity time period” must be received “from the user during … goal setting”
  

22

Petitioner’s Reply, Paper 22 at 2

lululemon argues Nike’s construction conflicts with surrounding claim limitations
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The “activity time period” must be received “from the user during … goal setting”  

23

  

’615 patent, Ex. 1001 at 80:24–40 (cited in Petitioner’s Reply, Paper 22 at 2–3) 

Other limitations reciting a “user” don’t compel different construction

  

  

’615 patent, Ex. 1001 at 80:43–47 (cited in Petitioner’s Reply, Paper 22 at 2–3) 

’615 patent, Ex. 1001 at 80:64–67 (cited in Petitioner’s Reply, Paper 22 at 2–3) 
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The “activity time period” must be received “from the user during … goal setting”  

24

  

Other limitations reciting a “user” don’t compel different construction

  

  

’615 patent, Ex. 1001 at 81:1–22 (cited in Petitioner’s Reply, Paper 22 at 2–3) 

’615 patent, Ex. 1001 at 82:1–9 (cited in Petitioner’s Reply, Paper 22 at 2–3) 

’615 patent, Ex. 1001 at 82:16–19 (cited in Petitioner’s Reply, Paper 22 at 2–3) 
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The “activity time period” must be received “from the user during … goal setting”  

25

  

Other limitations reciting “when” don’t compel different construction

  

’615 patent, Ex. 1001 at 80:24–37 (cited in Petitioner’s Reply, Paper 22 at 2–3) 

’615 patent, Ex. 1001 at 81:9–22 (cited in Petitioner’s Reply, Paper 22 at 2–3) 
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The “activity time period” must be received “from the user during … goal setting”  
  

“That the patentee chose several words in drafting a particular limitation of one claim, 
but fewer (though similar) words in drafting the corresponding limitation in another, 
does not mandate different interpretations of the two limitations.”

Kraft Foods, Inc. v. International Trading Co., 203 F.3d 1362, 1368 (Fed. Cir. 2000)
Case referenced Patent Owner’s Sur-Reply, Paper 24 at 4

26

“Different terms or phrases in separate claims may be construed to cover the same 
subject matter where the written description and prosecution history indicate that such 
a reading . . . is proper.”

Hologic, Inc. v. SenoRx, Inc., 639 F.3d 1329, 1337 (Fed. Cir. 2011)

Case referenced Patent Owner’s Sur-Reply, Paper 24 at 4–5
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The “activity time period” must be received “from the user during … goal setting”    

27

  

Patent Owner’s Sur-Reply, Paper 24 at 5 (citing Petitioner’s Reply, Paper 22 at 2–3)

Phillips does not support lululemon’s argument
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The “activity time period” must be received “from the user during … goal setting”    
  

28

’615 Patent, Ex. 1001 at Fig. 90A (cited in Petitioner’s Reply, Paper 22 at 3–4)

lululemon argues that Nike’s construction excludes 
the embodiment shown in Fig. 90A … 
Petitioner’s Reply, Paper 22 at 3

Petitioner’s Reply, Paper 22 at 3
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The “activity time period” must be received “from the user during … goal setting”    
  

29

  

Patent Owner’s Sur-Reply, Paper 24 at 6 (citing ’615 patent, Ex. 1001 at 54:12–28) 

lululemon omits surrounding disclosure in specification  
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The “activity time period” must be received “from the user during … goal setting”      

30

Patent Owner’s Sur-Reply, Paper 24 at 6–7

’615 Patent, Ex. 1001 at 54:27–42 (cited in Patent Owner’s Sur-Reply, Paper 24 at 6–7

The ’615 patent specification discloses the user selects the “future goal”
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31

The “activity time period” must be received “from the user during … goal setting”        

Stone Declaration, Ex. 2002, ¶33 (cited in Patent Owner’s Sur-Reply, Paper 24 at 7–8)  

Fischer Declaration, Ex. 1006, ¶40 (cited in Patent Owner’s Sur-Reply, Paper 24 at 2–3) 

Both experts agree with Nike’s construction
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Ground 1: lululemon Fails To Show That Hoffman Anticipates The 
Challenged Claims

32
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Overview of Grounds: Hoffman 

Ground 35 U.S.C. § Claims Reference(s)

1 102 1–5, 7, 11, 13 Hoffman

2 103 1–5, 7, 11, 13 Stivoric, Kobayashi

3 103 1–5, 7, 11, 13 Sirmans, Kobayashi

4 103 3–5 Stivoric, Kobayashi, Brady

5 103 3–5 Sirmans, Kobayashi, Brady

33
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34

lululemon Fails To Show That Hoffman Discloses Limitations 1[D]/11[D]
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lululemon fails to show that Hoffman discloses 1[D]/11[D]
  

’615 patent, Ex. 1001 at 80:30–33

35
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“Streaks”

36

Patent Owner’s Response, Paper 17 at 15 (citing ’615 patent, Ex. 1001 at 57:3–9)
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Petition, Paper 2 at 28

Hoffman, Ex. 1002 at [0198] (cited in Petition, Paper 2 at 28) 37

lululemon’s barebones argument for “consecutive” feature of 1[D]/11[D]
  

lululemon cites one paragraph in Hoffman
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The Board found Nike’s arguments for 1[D]/11[D] persuasive 
  

38

Institution Decision, Paper 11 at 31
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Hoffman, Ex. 1002 at [0198] (cited in Patent Owner’s Sur-Reply, Paper 24 at 10)
 

39

Hoffman fails to disclose “consecutive activity time periods”

“The system in Hoffman merely determines 
whether the user has completed three 
goals over a single activity time period: 
three consecutive days.”

“Hoffman does not determine whether the 
user has completed a goal on each of the 
three days.” 

Patent Owner’s Sur-Reply, Paper 24 at 10

Patent Owner’s Sur-Reply, Paper 24 at 10
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40

Hoffman fails to disclose “consecutive activity time periods”
  

Petitioner’s Reply, Paper 22 at 20

Patent Owner’s Sur-Reply, Paper 24 at 11

“Allowing the option” to complete one goal per day is insufficient 
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lululemon cobbles together disparate embodiments for 1[D]/11[D]
  

41

  

Petition, Paper 2 at 23
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Combining Embodiments Is Improper for Anticipation
  

“[A]nticipation is not proven by multiple, distinct teachings that the artisan 
might somehow combine to achieve the claimed invention.”

Microsoft Corp. v. Biscotti, Inc., 878 F.3d 1052, 1069 (Fed. Cir. 2017)

Case referenced Patent Owner’s Sur-Reply, Paper 24 at 11

42
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Hoffman, Ex. 1002 at [0198] (cited in Petition, Paper 2 at 27, 28)
 

43

lululemon cites different embodiments: paragraph 9 v. paragraph 198

Hoffman, Ex. 1002 at [0009] (cited in Petition, Paper 2 at 23, 24)
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44

lululemon cites different embodiments: paragraph 9 v. paragraph 198

Patent Owner’s Sur-Reply, Paper 24 at 12



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
45

lululemon Fails To Show That Hoffman Discloses Limitations 1[E]/11[E]



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon fails to show that Hoffman discloses 1[E]/11[E]
  

’615 patent, Ex. 1001 at 80:34–37

46
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Patent Owner’s Response, Paper 17 at 20

47

Hoffman does not meet, and thus does not reward, the “consecutive” requirement
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48

lululemon Fails to Show That Hoffman Discloses Claim 7
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49

lululemon fails to show that Hoffman discloses claim 7
  

’615 patent, Ex. 1001 at 80:58–33
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50

No second activity goal for the received “activity time period” of 1[B]/11[B] 
  

Hoffman, Ex. 1002 at [0009] (cited in Petition, Paper 2 at 23, 24)

“lululemon identifies only one 
embodiment in Hoffman where the 
system ‘receives’ an activity time period.” 

“Claim 7 recites receiving a second activity 
goal for the same activity time period as 
the activity time period recited in 
limitation 1[B].” 

“lululemon points to no disclosures in 
Hoffman that show receipt of a second 
activity goal for that same activity time 
period.”

Patent Owner’s Response, Paper 17 at 20–21
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51

No second activity goal for the received “activity time period” of 1[B]/11[B] 

Patent Owner’s Response, Paper 17 at 21

Hoffman, Ex. 1002 at [0190] (cited in Petition, Paper 2 at 41)

Hoffman’s “series of goals” not undertaken during same activity time period
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52

lululemon does not explain how or why it combines multiple embodiments

Patent Owner’s Response, Paper 17 at 21
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53

lululemon Fails to Show That Hoffman Discloses Claim 13
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54

lululemon fails to show that Hoffman discloses claim 13
  

’615 patent, Ex. 1001 at 82:10–15
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Ground 2: lululemon Fails To Show That The Stivoric-Kobayashi 
Combination Renders Obvious the Challenged Claims

55
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Overview of Grounds: Stivoric, Kobayashi 

Ground 35 U.S.C. § Claims Reference(s)

1 102 1–5, 7, 11, 13 Hoffman

2 103 1–5, 7, 11, 13 Stivoric, Kobayashi

3 103 1–5, 7, 11, 13 Sirmans, Kobayashi

4 103 3–5 Stivoric, Kobayashi, Brady

5 103 3–5 Sirmans, Kobayashi, Brady

56
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57

lululemon Fails To Show That The Stivoric-Kobayashi Combination 
Teaches or Suggests Limitations 1[B]/11[B]
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lululemon fails to show that Stivoric discloses 1[B]/11[B]
  

58

’615 patent, Ex. 1001 at 80:28
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59

Stivoric lacks receiving an activity time period “from a user” “during … goal setting”

Patent Owner’s Sur-Reply, Paper 24 at 17 

Stivoric, Ex. 1003 at [0197] (cited in Petition, Paper 2 at 44–45)
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60

Stivoric lacks receiving an activity time period “from a user” “during … goal setting”

Petition, Paper 2 at 44
Stivoric, Ex. 1003 at Fig. 43A (cited in Petition, Paper 2 at 44–45)

Stivoric’s pre-programmed “D W M” indicators fail to meet Nike’s construction
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61

Stivoric lacks receiving an activity time period “from a user” “during … goal setting”

Patent Owner’s Response, Paper 17 at 24–25

Stivoric’s pre-programmed “D W M” indicators don’t meet Nike’s construction
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62

lululemon Fails To Show That The Stivoric-Kobayashi Combination 
Teaches or Suggests Limitations 1[D]/11[D]



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon fails to show that Stivoric discloses 1[D]/11[D]
  

’615 patent, Ex. 1001 at 80:30–33

63



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Institution Decision, Paper 11 at 34

64

lululemon fails to show that Stivoric discloses 1[D]/11[D]  

Petition, Paper 2 at 45 (citing Stivoric, Ex. 1003 at [0197])

Stivoric’s “I/O device” doesn’t allow the user to view 2 or more days, weeks, months
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65

lululemon Fails to Show That The Stivoric-Kobayashi Combination 
Renders Obvious Claim 7
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66

The Stivoric-Kobayashi Combination does not teach or suggest claim 7
  

’615 patent, Ex. 1001 at 80:58–63
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67

Stivoric doesn’t teach multiple goals for the same activity time period  
  

Petition, Paper 2 at 54

Stivoric, Ex. 1003 at [0218] (cited in Petition, Paper 2 at 54)
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68

Stivoric doesn’t teach multiple goals for the same 
activity time period  

’615 patent, Ex. 1001 at 80:58–33

Petition, Paper 2 at 54

Stivoric, Ex. 1003 at Table 3 (cited in Petition, Paper 2 and 54)
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69

Stivoric doesn’t teach multiple goals for the same activity time period  

Petition, Paper 2 at 55
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70

Stivoric doesn’t teach multiple goals for the same activity time period  

Patent Owner’s Sur-Reply, Paper 24 at 19–20

Neither of paragraphs 218 and 227 disclose activity time periods
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71

Stivoric doesn’t teach multiple goals for the same activity time period  

Patent Owner’s Sur-Reply, Paper 24 at 20

lululemon has not shown why paragraphs 218 and 227 are combined
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72

Stivoric doesn’t teach multiple goals for the same activity time period  
  

Petitioner’s Reply, Paper 22 at 18

’615 patent, Ex. 1001 at 68:6–13

Patent Owner’s Sur-Reply, Paper 24 at 20

lululemon says …
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Ground 3: lululemon Fails To Show That The Sirmans-Kobayashi 
Combination Renders Obvious the Challenged Claims

73
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Overview of Grounds: Sirmans, Kobayashi 

Ground 35 U.S.C. § Claims Reference(s)

1 102 1–5, 7, 11, 13 Hoffman

2 103 1–5, 7, 11, 13 Stivoric, Kobayashi

3 103 1–5, 7, 11, 13 Sirmans, Kobayashi

4 103 3–5 Stivoric, Kobayashi, Brady

5 103 3–5 Sirmans, Kobayashi, Brady

74
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75

lululemon Fails To Show That The Sirmans-Kobayashi Combination 
Teaches or Suggests Limitations 1[B]/11[B]
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lululemon fails to show that Sirmans discloses 1[B]/11[B]
  

76

’615 patent, Ex. 1001 at 80:28
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77

Sirmans’ “activity time period” is not received “from a user”

Sirmans, Ex. 1004 at [0032] (cited in Patent Owner’s Response, Paper 17 at 31)

Sirmans, Ex. 1004 at [0084] (cited in Petition, Paper 2 at 59
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78

Sirmans’ “activity time period” is not received “from a user”

Petitioner’s Reply, Paper 22 at 7

lululemon argues that Sirmans mirrors the ’615 patent’s Fig. 90A embodiment
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79

Sirmans’ “activity time period” is not received “from a user”

Petitioner’s Reply, Paper 17 at 22 (citing ’615 Patent, Ex. 1001 at Fig. 90A)

’615 patent, Ex. 1001 at 54:12–26

Patent Owner’s Sur-Reply, Paper 24 at 22
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80

Sirmans’ “activity time period” is not received “from a user”
  

Sirmans, Ex. 1004 at [0068] (cited in Petition, Paper 2 at 59)

Sirmans’ member doesn’t choose the CDC-recommended activity time period
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81

lululemon Fails to Show That The Sirmans–Kobayashi Combination 
Renders Obvious Claim 7
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82

The Sirmans-Kobayashi Combination does not teach or suggest claim 7
  

’615 patent, Ex. 1001 at 80:58–33
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