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Overview

1.The ’821 Patent

2.Claim Construction

3.The Challenged Claims Are Patentable
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1.The ’821 Patent

2.Claim Construction

3.The Challenged Claims Are Patentable
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The ’821 Patent

Ex. 1001, p. 1

Ex. 1001, 1:17-19
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The ’821 Patent

Ex. 1001, Fig. 1; POR, 8-10 

DEMONSTRATIVE EXHIBIT - NOT 
EVIDENCE Orckit Ex. 2037, Cisco Systems et al. v. Orckit, IPR2023-00402, Slide 5 of 73



The ’821 Patent

Ex. 1001, 3:30-53; POR, 8, 48-49 

Ex. 1001, Fig. 1; POR, 8-10
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The ’821 Patent

Ex. 1001, 3:54-65, POR, 8

Ex. 1001, Fig. 1; POR, 8-10
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The ’821 Patent

Ex. 1001, Fig. 2; POR, 8-9
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The ’821 Patent

Ex. 1001, 4:49-65; POR, 8

Ex. 1001, Fig. 3; POR, 8
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The ’821 Patent

Ex. 1001, Figs. 3 and 4A;  POR, 10
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The ’821 Patent

Ex. 1001, Figs. 4A, 4C, 5:33-47, POR, 10 
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The ’821 Patent

Ex. 1001, Figs. 4A, 4C, 5:48-5:67, POR, 10 
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The ’821 Patent

Ex. 1001, p. 3

Ex. 1001, Figs. 4A, 4C, 6:5-6:19, POR, 10 
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The ’821 Patent

Ex. 1001, Figs. 4A, 4C, 6:20-33; POR, 10 
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The ’821 Patent

Ex. 1001, Figs. 4A, 4C, 6:34-43; POR, 10 
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The ’821 Patent

Ex. 1001, Cl. 1 
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The ’821 Patent

Ex. 1001, Cl. 14 
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1.The ’821 Patent

2.Claim Construction

3.The Challenged Claims Are Patentable
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Petitioner’s Constructions Are Untimely

Petition, 12-13; Sur-reply, 2

37 C.F.R. § 42.104(b) Identification of challenge. Provide a statement of the 
precise relief requested for each claim challenged. The statement must 
identify the following:
…
How the challenged claim is to be construed. …

Sur-reply, 2
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Petitioner’s Constructions Are Untimely

Petition, 80; Sur-reply, 2

Petition, 35; Sur-reply, 2
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The “selection limitation”

Ex. 1001, Cl. 1; POR, 27 
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The “selection limitation”

Ex. 1001, Cl. 1; POR, 27-28 
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The “selection limitation”

Ex. 1001, Cl. 1; POR, 27-28 
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The “selection limitation”

Ex. 1001, Cl. 9; Reply, 7-8; Sur-reply, 5 
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The “selection limitation”

Ex. 1001, Figs. 2, 3, 4C; Sur-Reply, 3-4
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Ex. 1001, Figs. 2 and 3; POR, 8-9; Sur-reply, 5-6

The “selection limitation”
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Ex. 1001, Figs. 3 and 4A;  POR, 10; Sur-reply, 5-6

The “selection limitation”
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Ex. 1001, Figs. 3 and 4A;  POR, 10; Sur-reply, 5-6

The “selection limitation”
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Ex. 1001, Figs. 3 and 4A;  POR, 10; Sur-reply, 5-6

The “selection limitation”
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The “selection limitation”

Ex. 2025, ¶69; POR, 30-31; Sur-reply, 11
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The “selection limitation”

Ex. 1001, Figs. 2, 3, 4C; Sur-Reply, 6DEMONSTRATIVE EXHIBIT - NOT 
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“working entity” versus “protection entity”

Ex. 1001, 1:38-45; Sur-reply, 6-7
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“working entity” versus “protection entity”

Ex. 1001, 1:46-57; Sur-reply, 6-7
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“working entity” versus “protection entity”

Ex. 1001, Cl. 14; POR, 48; Sur-reply, 6, 8-9 
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“working entity” versus “protection entity”

Ex. 1001, 1:46-61; Sur-reply, 6-8 
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“working entity” versus “protection entity”

Ex. 1001, Fig. 3, 4:49-65; Sur-reply, 6-7 
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“working entity” versus “protection entity”

Ex. 1043, p.1; Sur-reply, 9

DEMONSTRATIVE EXHIBIT - NOT 
EVIDENCE Orckit Ex. 2037, Cisco Systems et al. v. Orckit, IPR2023-00402, Slide 37 of 73



“working entity” versus “protection entity”

Ex. 1001, Fig. 1; POR, 8-9
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1.The ’821 Patent

2.Claim Construction

3.The Challenged Claims Are
Patentable
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The Challenged Claims Are Patentable

Petition, 14
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The Challenged Claims Are Patentable

1. The “selection limitation” (“selecting an entity pair from said plurality of

transport entities based at least in part upon said overall cost”)

– Independent Claim 1 & all claims depending therefrom (2-13); independent Claim 17
& all claims depending therefrom (18-20)

2. The “reselection limitation” (“reselecting said entity pair from the group

consisting of said entity pair and a replacement entity pair …”)

– All claims

3. The probability of “concurrent failure” limitation (“digital logic configured

to determine a probability of concurrent failure”)

– Independent Claim 14 & all claims depending therefrom (15-16)

4. Claims 2, 13 & 18
POR, 26-27
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Doshi/Guichard Fail to Disclose the Selection Limitation

Ex. 1001, Cl. 1; POR, 27-28 
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Doshi/Guichard Fail to Disclose the Selection Limitation

Ex. 1001, Cl. 1; POR, 27-28 
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Doshi/Guichard Fail to Disclose the Selection Limitation

Ex. 1001, 4:11-23; POR, 8-9; Sur-reply, 3-4 
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Doshi/Guichard Fail to Disclose the Selection Limitation
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Ex. 1005, Fig. 11; POR, 28-30; Sur-reply, 11-12

In the ’821 Patent:

Number of pairs (“N”) is 

computed is given by the 

following formula based on 

the number of paths (“K”):

N=K*(K-1)

For K=10  N = 90

For K=3  N= 6

But in Doshi:

Number of pairs is limited 

to K, thus:

K=10  N= 10 pairs

K=3  N= 3 pairs

Doshi/Guichard Fail to Disclose the Selection Limitation
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Ex. 1005, Fig. 11; POR, 32-33

In the ’821 Patent:

Number of pairs (“N”) is 

computed is given by the 

following formula based on 

the number of paths (“K”):

N=K*(K-1)

For K=10  N = 90

For K=3  N= 6

But in Doshi:

Number of pairs is limited 

to K or L, thus:

K (& L ≤ K)  N=K or N= L

Thus, N= 10 or N = 3 pairs

Doshi/Guichard Fail to Disclose the Selection Limitation
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Doshi/Guichard Fail to Disclose the Reselection Limitation

Ex. 1001, Cl. 1; POR, 34 
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Doshi/Guichard Fail to Disclose the Reselection Limitation

POR, 35; Ex. 2025, ¶ 83-84.
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection

Ex. 1006, p. 79; Petition, 20-21

DEMONSTRATIVE EXHIBIT - NOT 
EVIDENCE Orckit Ex. 2037, Cisco Systems et al. v. Orckit, IPR2023-00402, Slide 50 of 73



No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection

Ex. 2028, p. 96; POR, 21; Sur-reply, 13-14
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection

Ex. 2028, p. 96-97; Sur-reply, 14
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection

Ex. 1025 [Xu], [0056]-[0057]; POR, 43
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection
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No Reason to Create or Adapt the Doshi/Guichard Combination to Practice 
Reselection

Ex. 1007 Huang], [0010], [0011]; POR, 43
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1001, Cl. 1; POR, 47-48
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1005, [0040]; Petition, 81; POR, 49 
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Ex. 1005, Fig. 11; Reply, 23-24; Sur-reply, 19

Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], [0005]; Sur-reply, 19-20 
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], [0002]; Sur-reply, 20 
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], [0006], [0008]; POR, 52 

DEMONSTRATIVE EXHIBIT - NOT 
EVIDENCE Orckit Ex. 2037, Cisco Systems et al. v. Orckit, IPR2023-00402, Slide 65 of 73



Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], [0030]; POR, 52
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], [0035]; POR, 52
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], [0049]; POR, 53-54; Sur-reply, 21
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], Fig. 1; Reply, 26
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Doshi/Guichard/Xu Fail to Disclose the Concurrent Probability Limitation

Ex. 1025 [Xu], Fig. 1; POR, 24-25
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Claims 2 and 18

Ex. 1001 Cl. 2, 18
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Claims 2 and 18

POR, 56

DEMONSTRATIVE EXHIBIT - NOT 
EVIDENCE Orckit Ex. 2037, Cisco Systems et al. v. Orckit, IPR2023-00402, Slide 72 of 73



Claim 13

POR, 57-58 

Reliance on background knowledge of a POSITA to supply a missing limitation 

“should generally only be done when ‘the [missing] limitation in question [is] 

unusually simple and the technology particularly straightforward” and that 

“references to common sense ‘cannot be used as a wholesale substitute for 

reasoned analysis and evidentiary support.’”

POR, 59 

“Absent some articulated rationale, a finding that a combination 

of prior art would have been ‘common sense’ or ‘intuitive’ is no 

different than merely stating the combination ‘would have been 

obvious.’”

Koninklijke Philips N.V. v. Google LLC, 948 F.3d 1330, 1338 (Fed. 

Cir. 2020) (quoting Arendi, 832 F.3d at 1361-1362)

In re Van Os, 844 F.3d 1359, 1361 (Fed. Cir. 2017)
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