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The ’821 Patent

Ex.1001, Claim 1.
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Ex.1001, Fig. 1.
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The ’821 Patent

Ex.1001, Claim 14.
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1. Doshi teaches “selecting an entity pair from said plurality of transport 
entities based at least in part upon said overall cost.”

3. Doshi and Xu teach “logic configured to determine a probability of 
concurrent failure of said working entity and said protection entity.”

2. Doshi and Guichard teach “if an entity pair reselection event occurs, 
reselecting said entity pair from the group consisting of said entity pair 
and a replacement entity pair comprising at least one entity distinct from 
the entities of said entity pair.”

  a. Reasons to combine
  b. Reasonable expectation of success

Key Points

4. Unpatentability of dependent claims 2, 13, 18.
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The ’821 Patent

Ex.1001, Claim 1.
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Ex.1005 (Doshi), [0014], [0142]; Petition, 18, 20, 25, 35.

Doshi selects an LSP pair from the MPLS LSPs 
based on the overall cost. 

Ex.1005 (Doshi), Fig. 11; Petition, 36.

…
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Ex.1001, Claim 1.

Claim 1 recites:

Patent Owner Response argues that claim a requires 
selecting from the total number of potential paths

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 7

Patent Owner’s implicit construction is improper.

Patent Owner Response, 30.
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Patent Owner’s implicit construction excludes the 
’821 patent’s “subset” embodiment.

Patent Owner Response, 28.

Ex.1001, Fig. 4C; Reply, 8.
Ex.1037 (Mr. Gomez Deposition), 152:18-25; Reply, 8.
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Doshi’s selection is made from every possible pair.

Ex.1005 (Doshi), Fig. 11; Reply, 13.
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Ex.1038 (Dr. Houh Declaration), ¶16;  Reply, 13.
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1. Doshi teaches “selecting an entity pair from said plurality of transport 
entities based at least in part upon said overall cost.”

3. Doshi and Xu teach “logic configured to determine a probability of 
concurrent failure of said working entity and said protection entity.”

2. Doshi and Guichard teach “if an entity pair reselection event occurs, 
reselecting said entity pair from the group consisting of said entity pair 
and a replacement entity pair comprising at least one entity distinct from 
the entities of said entity pair.”

  a. Reasons to combine
  b. Reasonable expectation of success

Key Points

4. Unpatentability of dependent claims 2, 13, 18.
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The ’821 Patent

Ex.1001, Claim 1.
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Doshi monitors and updates the network topology and 
Guichard teaches reoptimizing LSPs when the network 

changes.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 12

Ex.1006 (Guichard), 79;  Petition, 21, 40.

Ex.1006 (Guichard), 81;  Petition, 40.

Network state keeps changing. Links and nodes fail and recover; new TE LSPs are set 
up while others may be tom down. Consequently, for any TE LSP, a more optimal path 
may appear in the network. It is then highly desirable to detect the existence of such a 
path and reoptimize a TE LSP along a better path when it becomes available. 

Event-driven reoptimization-In some cases, it may be desirable to trigger a
reoptimization upon the occurrence of a particular event such as the restoration of a 
link in the network. Indeed, if a link is restored in the network, some TE LSPs may 
benefit from that new link to follow a more optimal path. 

Ex.1005 (Doshi), [0275];  Petition, 23.
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Patent Owner recognizes that in the resulting 
combination at least one LSP would be distinct.

Patent Owner Response, 41; Reply, 19.

Ex.1001, Claim 1.
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Patent Owner Sur-Reply improper new argument is 
inconsistent with the Response.

Patent Owner Response, 41.

Patent Owner Response 
argues that the claim requires 
reselecting from all pairs

Patent Owner Sur-Reply 
untimely argues for the first 
time that the claim’s 
recitation of “consisting of” 
does not permit reselecting 
from all pairs

Patent Owner Sur-Reply, 16.

“A sur-reply may only respond to arguments raised in the corresponding reply.”
37 C.F.R. § 42.23(b); Google LLC v. Uniloc 2017 LLC, IPR2020-00447, Paper 24 at 13–14 (PTAB May 11, 2021).
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Ex.1003 (Dr. Houh Declaration), ¶61;  Petition, 21-22.

1. Identify better LSP with lower 
overall minimum-cost

2. Further Doshi’s stated objectives 
of making an optimal path choice

3. Select a shorter path if available

[3]

[2]

[1]

Reasons to combine Doshi and Guichard were 
presented in the Petition and confirmed by Dr. Houh
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Patent Owner Response, 36-37.

Patent Owner does not address 
the Petition's specific reasons 
to combine. 

Patent Owner presents 
arguments about generic 
“efficiency and reliability.”

Patent Owner’s arguments about “efficiency and 
reliability” are meritless.
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Intel Corp. v. Qualcomm Inc., 21 F.4th 784, 797 (Fed. Cir. 2021); Reply, 16.

Efficiency and reliability are reasons to combine.

“[A] rationale is not inherently suspect merely because it’s generic in the
sense of having broad applicability or appeal.”

Federal Circuit

Dystar Textilfarben GmbH & Co. Deutschland KG v. C.H. Patrick, 464 F.3d 1356, 1368 (Fed. Cir. 2006); Reply, 16.

“[M]otivation to combine exists…[when] the combination of references 
results in a product or process that is more desirable, for example because it 
is stronger, cheaper, cleaner, faster, lighter, smaller, more durable, or more 
efficient”
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Ex.1037 (Mr. Gomez Deposition), 195:20-196:3; Reply, 16.

Mr. Gomez confirms that reliability and efficiency are important. 

Ex.1037 (Mr. Gomez Deposition, 196:2-9; Reply, 16.

Both experts agree that efficiency and reliability are 
important.

Dr. Houh agrees that efficiency and reliability are important. 

Ex.1038 (Dr. Houh Declaration), ¶18;  Reply, 16.
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There would have been a reasonable expectation of 
success in reoptimizing Doshi’s LSPs.

Ex.1003 (Dr. Houh Declaration), ¶63;  Petition, 22-23.

[1]

Ex.1003 (Dr. Houh Declaration), ¶64;  Petition, 22-23.

[2]

[3]

1. Guichard teaches how to avoid network 
instability

2. Doshi monitors network and updates 
topology

3. Reoptimization would utilize Doshi’s own  
calculation and selection
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Guichard teaches avoiding unstable race conditions.

Ex.1006 (Guichard), 81;  Petition, 22-23.

Ex.2028 (Guichard), 96;  Reply, 21.

In some cases, it might be desirable to elect to use a combination of recovery mechanisms, 
although such an option requires some extra care to avoid race conditions between 
recovery mechanisms and double protection. 

It is worth noting that this should be handed with some care to avoid network instability. 
Let's consider the case of an unstable link. This would have the effect of constantly 
attracting new TE LSPs, which would then fail and be reoptimized again, creating some 
very undesirable network instability and consequently traffic disruption. This explains why 
such a trigger should always be used in conjunction with a dampening mechanism at the 
interface or IGP level to avoid network instabilities in case of unstable links or routers. 
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A reasonable expectation of success is confirmed by 
expert testimony.

Ex.1038 (Dr. Houh Declaration), ¶20;  Reply, 21.

Ex.1037 (Mr. Gomez Deposition), 167:8-12; Reply, 21.
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1. Doshi teaches “selecting an entity pair from said plurality of transport 
entities based at least in part upon said overall cost.”

3. Doshi and Xu teach “logic configured to determine a probability of 
concurrent failure of said working entity and said protection entity.”

2. Doshi and Guichard teach “if an entity pair reselection event occurs, 
reselecting said entity pair from the group consisting of said entity pair 
and a replacement entity pair comprising at least one entity distinct from 
the entities of said entity pair.”

  a. Reasons to combine
  b. Reasonable expectation of success

Key Points

4. Unpatentability of dependent claims 2, 13, 18.
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The ’821 Patent

Ex.1001, Claim 14.
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Doshi’s logic is configured to determine a probability of 
concurrent failure by determining path disjointness.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 24

Petition, 81.

Ex.1005 (Doshi), Fig. 11; Petition, 51. Ex.1005 (Doshi), [0040]; Petition, 51, 80-81.
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The ’821 patent’s probability matrix is “configured” by a 
network operator with predetermined probabilities.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 25

Ex.1001, 6:20-33; Reply, 28.

Ex.1038 (Dr. Houh Declaration), ¶36;  Reply, 29.

Dr. Houh testifies that in the ’821 patent a 
network operator configures the probability 
matrix
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The ’821 patent’s alternative automatic calculation 
embodiment is not required by the claim.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 26

Ex.1001, 6:20-33; Reply, 28. Ex.1037 (Mr. Gomez Deposition), 174:10-22; Reply, 28.

Mr. Gomez concedes that computing 
the probability matrix is not required
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Xu’s failure model is “configured” by the network operator 
with predetermined probabilities.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 27

Ex.1025 (Xu), [0041]; Reply, 29.

Ex.1025 (Xu), [0006]-[0007]; Reply, 28-29.
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Xu’s failure model is configured “to determine a probability 
of concurrent failure.”

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 28

Reply, 29.

Ex.1025 (Xu), FIG. 1; Reply, 30.
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Both experts agree that a failure model is within the scope 
of the ’821 patent’s probability matrix.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 29

Ex.1038 (Dr. Houh Declaration), ¶37;  Reply, 28-29.

Ex.1037 (Mr. Gomez Deposition), 189:2-3, 6; Reply, 30.
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Xu discloses a “working” and a “protection” path.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 30

Ex.1025 (Xu), FIG. 1; Reply, 26; Petition, 81-82.

“protection”

“working” 
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Patent Owner argues that a protection entity cannot be transmitting other data.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 31

Patent Owner’s implicit construction is improper.

Patent Owner Response, 52.
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Patent Owner’s implicit construction excludes the ’821 
patent’s IETF embodiment, which supports 1:n protection.

Reply, 9.

Ex.1038 (Dr. Houh Declaration), ¶11; Reply, 9-10.
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Patent Owner’s Sur-Reply argument is inconsistent 
with the ’821 patent.

Patent Owner Sur-Reply, 9.

Patent Owner Sur-Reply 
argues that the ’821 patent is 
limited to the examples of 
“1:1 and 1+1 architectures”

The ’821 patent’s disclosure 
is not limited to example 
protection mechanisms

Ex.1001, 3:54-62.
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Patent Owner’s Sur-Reply new untimely construction 
contradicts the ’821 patent.

Ex.1001, 6:16-19.

Patent Owner Sur-Reply, 24.

“A sur-reply may only respond to arguments raised in the corresponding reply.”
37 C.F.R. § 42.23(b); Google LLC v. Uniloc 2017 LLC, IPR2020-00447, Paper 24 at 13–14 (PTAB May 11, 2021).
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1. Doshi teaches “selecting an entity pair from said plurality of transport 
entities based at least in part upon said overall cost.”

3. Doshi and Xu teach “logic configured to determine a probability of 
concurrent failure of said working entity and said protection entity.”

2. Doshi and Guichard teach “if an entity pair reselection event occurs, 
reselecting said entity pair from the group consisting of said entity pair 
and a replacement entity pair comprising at least one entity distinct from 
the entities of said entity pair.”

  a. Reasons to combine
  b. Reasonable expectation of success

Key Points

4. Unpatentability of dependent claims 2, 13, 18.
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Doshi teaches dependent claim 2.
1. Petition explained how Doshi’s 

“switching” teaching meets claim 2. 
Petition, 46-47. 

2. Patent Owner Response never 
addressed Doshi’s “switching” teaching 
presented in the Petition.

3. Patent Owner Sur-Reply untimely 
argues for the first time that Doshi’s 
“switching” does not meet the claim.

Petition, 46.

Patent Owner Sur-Reply, 55-56.

“A sur-reply may only respond to arguments raised in the corresponding reply.”
37 C.F.R. § 42.23(b); Google LLC v. Uniloc 2017 LLC, IPR2020-00447, Paper 24 at 13–14 (PTAB May 11, 2021).
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Doshi and Guichard teaches dependent claim 13.

Petition, 60.

Petition, 62. Ex.1038 (Dr. Houh Declaration), ¶36;  Reply, 32.

Dr. Houh’s testimony and record evidence 
confirms that sequentially replacing LSPs 
was known in the art to minimize interruption.
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Doshi teaches dependent claim 18.
Petition explained how Doshi 
teaching of selecting a working 
path and a protection path from 
the MPLS LSPs meets claim 18.

Patent Owner Response does not 
address the Petition’s analysis of 
claim 18.

Petition, 46.

Patent Owner Response, 55-56.
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