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UNI TED STATES PATENT & TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BOARD
CASE | PR 2023-00180

LULULEMON ATHLETI CA CANADA | NC.
AND LULULEMON USA | NC.

Petitioner,

VS.

NI KE, | NC.,

Pat ent Owner.

The vi deot aped deposition of SCOTT M LEAN,
Ph.D., called by the Petitioner for exam nation,
taken pursuant to the applicable provisions of the
rules of the United States Patent and Trademark
Trial and Appeal Board, before Valerie Calabria,
CSR, RPR, taken at 70 West Madi son Street, Suite
4200, Chicago, Illinois, on January 10, 2024, at
9:09 a. m
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APPEARANCES:

MORRI SON & FOERSTER LLP

BY: MS. JEAN NGUYEN
MR. MEHRAN ARJOMAND
707 W1l shire Boul evard, Suite 6000
Los Angeles, California 90017
213.892. 5295
j nguyen@mof 0. com
mar j omand @mof 0. com

appeared on behalf of the Petitioner;

ARNOLD & PORTER KAYE SCHOLER LLP
BY: MR AARON P. BOWI NG
70 West Madi son Street, Suite 4200
Chicago, Illinois 60602
312.583. 2300
aaron. bow i ng@r nol dporter.com
appeared on behalf of the Patent
Owner .

ALSO PRESENT:
Ni ck Page, videographer

* * % * %

Reported By: Valerie M Calabria, CSR, RPR
Li cense No.: 084-003928
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W TNESS

SCOTT McLEAN, Ph.D

BY MS. NGUYEN

NUMBER/ DESCRI PTI ON

Exhi bit 1001
Exhi bit 1002
Exhi bit 1003
Exhi bit 1004
Exhi bit 1011
Exhi bit 2004

| NDEX

EXAM NATI ON

5
DEPQOSI TI ON EXHI BI TS

| DENTI FI ED
US Patent No. 10, 923, 225 28
Acr es Pat ent 94
Abbondanza Pat ent 73
Pyl es Pat ent 77
USPTO Exam nati on 105
Scott McLean, Ph.D. 7

Decl arati on
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THE VI DEOGRAPHER: Good nobrning. W are go
on the record at 9:09 a.m on January 10th, 2024.
Pl ease note that the m crophones are sensitive and
may pick up whi spering and private conversations.
Pl ease mute your phones at this tine. Audio and
video recording will continue to take place unless
all parties agree to go off the record.

This is Media Unit No. 1 of the
vi deo-recorded deposition of Dr. Scott MLean,
Ph.D., taken in the matter of |ululenmon athletica
Canada I ncorporated versus Ni ke, Incorporated. Th
| ocation of this deposition is being taken at the
offices of Arnold & Porter |ocated at 70 West
Madi son Street, Chicago, Illinois.

My nanme is Nick Page representing
Veritext, and | amthe videographer. The court
reporter is Valerie Calabria, also fromthe firm
Veritext. I'mnot related to any party in this
action, nor am| financially interested in the
out cone.

If there are any objections to
proceedi ng, please state themat the time of your
appearance. Counsel and all present will now stat
their appearances and affiliations for the record,

begi nning with the noticing party.

ng

09: 10

09: 10

e

09:12

e

09:12
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Of the record at 9:10.

(Di scussion had off the record.)

THE VI DEOGRAPHER: Back on the record at 9:14.

WIIl the counsel and all present

pl ease now state their appearances and affiliations
for the record, beginning with the noticing
attorney.

MS. NGUYEN: Jean Nguyen with Morrison &
Foerster. Wth nme is ny coll eague, Mehran
Arj omand.

MR. BOALING And Aaron Bowling of Arnold &
Porter representing Nike.

(Wtness duly sworn.)
SCOTT McLEAN, Ph.D.,
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:
EXAM NATI ON

BY MS. NGUYEN:

Q Good norning, Dr. MLean.

A. Good norni ng.

Q Coul d you pl ease state and spell your
full name for the record.

A Yeah. Scott MlLean. S-c-o-t-t, Mec,
capital -L-e-a-n.

Q And | know you' ve been through a few

09: 14

09: 15

09: 15

09: 15
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depositions before, so | just wanted to set the

table a bit with, you know, typical questions.

Do you understand you have taken an
oath to tell the truth?
A Yes. 09: 15
Q And is there any reason you cannot give
conpl ete and accurate testinony today?
A. No.
Q Again, so we'll try to take breaks every
hour. If you need a break before then, please |et 09: 15
me know. | may ask to finish ny |ine of
questioning before we take a break. |Is that okay?
A Yes.
Q And you are here to give deposition
testinmony today. So | am going to be asking you a 09: 16
series of questions. Please give verbal responses
to nmy questions because the court reporter cannot
pi ck up head nods or gestures. |Is that okay?
A. Yep. Yep.
Q And if there's a question you don't 09: 16
understand that |'ve asked, please let nme know. |
w il repeat or rephrase. |If you don't hear ne,
al so please et me know. |[|f you provide an answer,
I will assune that you did understand nmy question.
A. Yep. 09: 16
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Q So just to nake sure we're all on the
sanme page, you understand that you're here today to

di scuss US Patent No. 10,923, 2257

A. Correct, yes.
Q And I'Il refer to that as the '225 09:
patent. Is that okay?
A. Yes.
Q And then the I PR proceeding that you're
here to discuss is | PR 2023-00424?
A Yes. 09:
Q And | et me hand you Exhibit 2004 in this
| PR proceedi ngs.
And, Dr. MLean, do you recognize
Exhi bit 20047?
A Yes. 09:
Q What is it?
A. It is my declaration.
Q And you signed your declaration,
Exhi bit 2004; is that correct?
A That is correct. 09:
Q And sitting here today, is there
anything you would |like to change in your
decl aration?
A No.
Q And what did you do to prepare for 09:
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t oday's deposition?

A. "Il just need to go to -- give nme one
second to make sure. In paragraph 20 it lists the
materials that | considered. So what | reviewed
was | ulul enon's petition, Inter Partes Review,

Exhi bits 1001 to 1013, the IPR; and sone of the
other materials discussed herein, which included
sone of the dictionary definitions, one of the
attachments regardi ng sone of the NASA equi pnent,
which is attached to ny declarati on.

Q Okay. Did you review Ni ke's response?

A | did.

MR. BOALING  Objection; form

THE W TNESS: Can you be nore specific with
t hat .

BY Ms. NGUYEN:

Q Yes. Did you review Ni ke's patent owner
prelimnary response?

A | did.

Q And did you review Ni ke's patent owner
response?

A. As | say, I've listed in here what |
revi ewed on paragraph 20. So | reviewed the
patent, the reference material, and the |IPR

Q Ckay. Did you review Dr. Ho's

09:

09:

09:

09:

09:
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decl arati on?
A. Let me recall. I don't recall whether |

did, to be honest.

Q And who did you nmeet with in preparation
for your deposition today? 09:
A | met with Aaron, and also | net with
Davi d McMul | en.
Q And what is Aaron's |ast nanme?
A Aar on Bow i ng.
Q And how many times did you neet with 09
Aaron Bowl i ng and David McMul | en?
A Approxi mately two tines.
Q And how nmuch time did you spend total in
your neetings with Aaron Bow i ng and David
MeMul | en? 09:
A. Probably around about three to four
hours max.
Q And goi ng back to your statenent
regarding reviewing materials, were there any
materials that you reviewed that you did not 09:
identify in your declaration?
A No.
Q Ckay. |If you could please turn to
Attachnment A of Exhibit 2004. Do you recognize
Attachment A? 09:
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A | do. That is -- yes.

Q Vhat is it?

A It is my Exponent CV.

Q Okay. And you have nultiple degrees
human nmovenent studies fromthe University of
Queensl and; is that right?

A That is correct.

Q And what is human novenent studi es?

MR. BOALING  Objection; form

in

09: 21

THE W TNESS: Can you rephrase that question. 09: 21

BY MS. NGUYEN:

Q Sure. So your Attachment A of your CV

lists a BSC in human novenment studies, an MSC in
human novenent studies, and a Ph.D. in human
novenent studies. Do you see that?
A. | do.
Q And what do your studies at the
Uni versity of Queensland -- what did it involve?
A Qoviously I can't recall everything i
involved. It was quite a while ago. But in

general, it involved the study of how the body

09: 21

t

09: 22

moves; the results of that npbvement, whether it be

injury or how to optim ze performance in general.

Q Okay. And with regard to the study of

how t he body noves, the result of that novenent,

09: 22
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and whether it's related to injury or howto
optim ze the performance, did those studies involve
any sort of sensors?

MR. BOALING  Objection; form

THE W TNESS: Can you be nore specific in 09:
terms of what you nean by "sensors."
BY MS. NGUYEN

Q Sure. What is your definition of a
sensor ?

A. My definition of a sensor? |'l| 09:
actually go to -- give ne one nonent. My
definition of a sensor is sonething that senses or
coll ects factual information.

Q Ckay. So did your study at the
University of Queensland in human novenent studies 09:
i nvol ve a sensor; sonething that senses or collects
factual information?

A. | can't renmenber everything, so | won't
profess to do that. But there were sone pieces of
equi pment, if | recall, that, by that definition, 09:
sensed or collected factual information.

Q And did your studies in human novenent
studi es i nvolve conputer science or conputer
programm ng?

A. They involved a small portion of it at 09:
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the tinme, yes.
Q What do you nean by "a small portion"?
A. Well, in 1990 there weren't that many

conputers that we had access to, so there wasn't

t hat much conputer science or computer programi ng. 09:

By the tinme | reached ny Ph.D., it did incorporate
comput er progranm ng.
Q Okay. And just before this, you had

nmenti oned sonme pieces of equi pment that, by

definition, sense or collect factual data when | 09:

asked whet her your studies involved a sensor. Do

you renmenber that?

A | do.
Q Ckay. What do you nean by "sone pieces

of equi pnment"? 09:
A. There were specific equipnent types that

| used in ny studies that did sense or collect

factual information.

Q And what were these specific types of
equi pment ? 09:
A. Again, | don't recall all of them but

the ones that conme to m nd, an exanple would be a
force plate.

Q OCkay. Do you have anot her exanpl e of

equi pnment ? 09:
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A. | also used an EMG or el ectronyographic
sensor.

Q And what types of factual information
was this force plate or EMG sensing?

A. Can you be nore specific. Wuld you
li ke force plate or EMG?

Q Let's start with force plate.

A. Force plate collects ground reaction
force in fromthat data. So it collects that
factual information. When soneone steps on the
plate, it records that factual information of the
magni tude of force that they produced when soneone
i npacts that force plate.

Q Ckay. And with respect to the
el ectronyographi c sensor?

A. The EMG, or the el ectromyographic
sensor, senses or collects factual information
regardi ng the nuscle activation underneath where
that sensor is placed.

Q Okay. And what type of -- sorry.
Scratch that.

Wth respect to the EMG sensor, once
the muscle activation information has been sensed
or collected, then what did you do with that

i nfformati on?

09:

09:

09:

09:

09:
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A. "1l be sort of pretty generic because
there were lots of specific things that | mght do
with that. But it can all be under the concept of

that factual information was eval uated, anal yzed,

reviewed to inform performance or injury, 09:
et cetera.

Q And who was eval uating, analyzing, or
review ng the factual information?

A. Primarily ne.

Q Ckay. And when you say it inforns 09:
performance, injury, or et cetera, can you give an
exanpl e of what the factual information was
i nform ng.

A. | can. I'll give you an exanple. So
let's use EMG as the exanple. So it gives factual 09:
information that can informthe |evel of fatigue in
a nmuscle, or howtired the nuscle is, which can
t hen give you sone baseline information regarding
whet her there is an increased risk of injury or
muscl e danage. 09:

Q Okay. So you would take a | ook at EMG
i nformation?

A Yep.

Q Eval uate, analyze, and review it?

A. Correct. 09:
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Q And then your analysis of the EMG
i nformati on would then informyou of the |evel of
fatigue in a nuscle?

A It can.

Q. It can.

A. Correct.

09: 31

Q And when the information infornmed you of

the level of fatigue in a nuscle, you then
det erm ned whet her there was an i ncreased risk of

injury or nuscle damage; is that right?

09: 31

A. You can specul ate or provide sone |evel

of understanding that that nmay be an outcone.

Q Okay. And in this specul ation or
under st andi ng, was this sonething that involved
| ooking at reports, or how did you cone to this
specul ation or understandi ng?

A. So initially, as you nmentioned and |

menti oned, | would evaluate the factual informati

09: 31

on

sensed fromthe EMG sensor. I would then draw on

my own expertise at the tinme in understanding

t hi ngs around human novenent. And then based on

09: 32

the factual information provided through the sensor

and nmy understandi ng of what a nmuscle should do or

shoul dn't do, | was able to make i nferences

regarding that risk

09: 32
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Q And you perfornmed the anal ysis and
i nferences using the EMG information; is that
right?

A. That EMG i nformati on was one aspect, in
addition, as | nentioned, to my own experience and
expertise, correct.

Q Okay. Got it. And this EMG what was
it connected to?

MR. BOALING  Objection; form

THE W TNESS: Can you be nore specific in
terms of what you nmean by what it was connected to.
BY MS. NGUYEN:

Q Sure. So you have an EMG.  I'IIl call it
a device. You said earlier that it was attached to
your nuscl e?

A Correct.

Q Was the EMG a stand-al one unit?

A. At that tinme when | perfornmed this work,
the sensor -- the EMG sensor -- would be connected
to a separate piece of equipnment, tethered at the
time -- so with a cable -- to that separate piece
of equi pment, which would store the information.

It may anplify or increase the signal. And that
stored information is what | would use.

Q And this separate piece of equi pnent,

09:

09:

09:

09:

09:
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what was it?
A Basically, it is a storage device. 1In
other words, it stored the factual information that

was transmtted, or sensed, fromthe sensor and

transmtted to that storage equipnent. It 09:
basically stored the factual information.
Q So this EMG sensor tethered to storage
equi pnment is one configuration, correct?
A That is correct.
Q Were there any other configurations? 09:
MR. BOALING  Objection; form
THE W TNESS: Can you rephrase that.
BY MS. NGUYEN
Q Sure. So earlier you had agreed that
the EMG sensor tethered to storage equi pnent is one 09:
configuration --
A. Correct.
Q -- which would nean there are possibly
ot her configurations, correct?
A. To the best of my recollection and at 09:
that tinme, that was the only configuration. EMG
sensing was relatively new at that tine. So that
was the configuration that | was aware of at that
time.
Q In 20017 09:
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A. In 2001 and al so prior in my previous
wor k where EMG was first being used.
Q Okay. So going back to what you had

testified earlier regarding the force plate --

A. Yep. 09:
Q -- was the force plate tethered to any
ot her device?
A Yes. Simlar to the EM5 the force
pl ate was tethered via a cable to another piece
of -- a separate, a different piece of storage -- 09:
it's, again, storage equi pnent, which would store
that factual information that was coll ected or
sensed via the force plate. And it would store
that factual information in that separate |ocation.
Q Okay. So in other words, a sensor, 09:
whet her it's EMG or force plate, is connected to
st orage equi prment ?
A At that tinme it can be and was, correct.
Q Does the storage equi pnent include
conponents other than a storage unit? 09:
MR. BOALING  Objection; form
THE W TNESS: Can you just restate and
rephrase that question.
BY MS. NGUYEN:
Q Yeah. 1'Ill repeat it, and let nme know 09:
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if it's confusing --

A. Yeah.

Q -- the second tine.

Does this storage equi pment include
conponents other than a storage unit?

MR. BOWLI NG  Sane objection

THE WTNESS: To the best of ny know edge.
Again, | used that storage equi pnment to store the
information. | didn't design the information. So
| can't speak specifically to what conponents it
did or didn't contain. | never took the nmachine
apart, the equipnment apart. So | used it as
sonething to store the information. So | cannot
speak to whether there are other conponents.

BY MS. NGUYEN

Q Okay. Was the storage equi pnent a hard
drive?

A. | ' m pausi ng because |'mtrying to
describe it as it was at the tinme. It could be
consi dered synonynmous with a hard drive, wth what
you would view a hard drive as today, which woul d
store that factual information. Wether it was a
hard drive, again, | really don't know what the
conponents were specifically.

Q Okay. Was there a display for you to

09:

09:

09:

09:

09:
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review the data?

A On that piece of equipnent, there was
not .
Q And when you say "on that piece of
equi pnent," are you referring to the piece of 09:
equi pnent tethered to the EMG sensor?
A. I"'mreferring to the storage equi pnent,
yes, that was tethered to the EMG sensor or the
force plate sensor.
Q Was the sanme storage equi pnent tethered 09:
to the EMG sensor and the force plate sensor?
A. No.
Q Ckay.
A. That woul d be separate pieces of storage
equi pnment. It would have been good if they were, 09:
but it wasn't.
Q Okay. So then when you were trying to
obtain the factual information fromthe storage
equi pment, how did you obtain that factual
I nformation? 09:
A That information, that factual
i nformation, was obtained at the tine via a floppy
di sk, like a disk, that would then take that
i nformation onto that disk.
Q And how woul d you know t hat the 09:
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information on that floppy disk was ready to be
retrieved?

MR. BOALING  Objection; form

THE W TNESS: Can you rephrase that.

BY MsS. NGUYEN
Q Yeah. |'Il state it again.
How did you know that the factual
i nformati on stored on the fl oppy disk was ready to
be retrieved for your anal ysis?

A. Again, |'m pausing because I'mtrying to
remenber. It's -- at that time | would know t hat
the data was -- had been transferred to the disk
based on -- and, very honestly, once the disk
st opped nmaki ng noise -- the transfer involved a
sound at that tine. And so once that sound
stopped, that transfer had conpleted. O that was
t he assunption, the transfer had conpl et ed.

Q Ckay. And going back to your human
novenment studies, would you say that human novenent
studi es has been a mpjor focus in your career?

A Yes, | think that's fair.

Q And after your schooling at the
Uni versity of Queensland, you were then a
postdoctoral research fellow at the Clevel and

Clinic Foundation; is that right?

09:

09:

09:

09:

09:
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A. Yes, that's correct.
Q You were also a scientific specialist

and director at the Cleveland Clinic Foundati on,

yes?
Yes, that is correct. 09:

Q And what did you do at the Cl evel and

Clinic Foundation?
A. | continued ny research in the areas of

human performance; human injury, risk determ nation

and prevention. 09:
Q And how | ong were you at the Cl evel and

Clinic Foundation?
A It's been a while, so let nme reread the

exact dates. | was at the Cleveland Clinic

Foundati on from 2000 to 2006. 09:
Q Okay. And you testified that your

research at the Cleveland Clinic Foundation

i nvol ved areas of human performance; human injury,

ri sk determ nation and prevention?
A. That is correct, yes. 09:
Q Were you working with EMG sensors at the

Cl evel and Clinic Foundation?
A. | was, yes.
Q And were these EMG sensors al so tethered

to storage equi pnent? 09:
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MR. BOWLI NG  Objection; form
THE W TNESS: The EMG sensors that | used at
the Cleveland Clinic were tethered, again, to

anot her piece of equi pment, which stored that

factual information. 09:
BY MS. NGUYEN
Q OCkay. And the piece of equipnent that
was tethered to the EMG sensors that you used at
the Cleveland Clinic Foundation, did that piece of
equi pnment include a display? 09:
A. In 2000, no. By 2006 -- actually, no.
Not by -- the piece of equipnent that stored that
factual information did not have a display
i ncor por at ed.
Q By 2006 did the piece of equipnent that 09:
was tethered to the EMG sensors that you used at
the Cleveland Clinic Foundation include any other
conponent s?
MR. BOWLING  Objection; form
THE WTNESS: Simlar to ny previous 09:
statenment, | wasn't -- | used that piece of
equi pnent to store that factual information.
wasn't aware of the nmakeup or the breakdown of that
pi ece of equi pnent beyond its purpose to store the
equi pnent. So | can't speak to whether it did or 09:
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did not include any other conponents.
BY MS. NGUYEN

Q This piece of equi pnment that was
tethered to the EMG sensors --

MR. BOALING Sorry. |If we want to go off the
record for one mnute.

THE VI DEOGRAPHER: O f the record at 9:47.

(Short recess.)

THE VI DEOGRAPHER: Back on the record at 9:59.
BY MS. NGUYEN

Q OCkay. Dr. MLean, if you recall, before
the break we were tal king about a piece of
equi pnent at the Cleveland Clinic Foundation
tethered to EMG sensor. Do you renenber that?

A. Yes.

Q Okay. And this piece of equipnment at
the Cleveland Clinic Foundation tethered to an EMG
sensor, did you have to plug in this piece of
equi pment into an outlet?

A. Yes.

Q Okay. So there were other conponents in
this piece of equipnent at the Cleveland Clinic
Foundation; is that right?

MR. BOALING  Objection; form

THE W TNESS: Again, | don't know.

09:

10:

10:

10:

10:
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BY MS. NGUYEN
Q And sticking with the Cleveland Clinic
Foundati on, did your role as scientific speciali st

and director or postdoctoral research fell ow

i nvol ve conputer science or conputer programm ng? 10: 01
A. Yes.
Q Okay. Tell me about your involvenent in

conput er science or conputer programm ng at the

Cl evel and Clinic Foundati on.
A. | would wite conputer prograns. 10: 01
Q And what did the conputer prograns that

you wote at the Cleveland Clinic Foundation, what

did the prograns do?

A. They woul d process data, factual
i nformati on. 10: 02
Q And the conputer progranms processing

factual information, what information would be
out put fromthe conputer prograns after processing?
MR. BOWLING  Objection; form
THE W TNESS: The results of the analysis. 10: 02
BY Ms. NGUYEN:
Q And what were the results of the
anal ysi s?
MR. BOALING  Objection; form

THE W TNESS: Can you be nore specific on that 10: 02
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guestion. Like --
BY MS. NGUYEN:
Q Yeah. So earlier you had testified that

t he conmputer progranms that you wote at the

Cl evel and Clinic Foundation would output results of 10:
the analysis. |I'mtrying to understand what you
mean by "the results of the analysis” in your
answer .
A The results derived fromthe factua
I nformation. 10:
Q Okay. And what were the results derived
fromthe factual information? What did they | ook
li ke?
MR. BOWLI NG  Objection; form
THE WTNESS: Plots or graphs or tables. 10:
BY MS. NGUYEN:
Q Okay. And what did the plots or graphs
or tables tell you?
MR. BOWLING  Objection; form
THE WTNESS: It was -- it's specific to the 10:
questi on bei ng asked.
BY MsS. NGUYEN
Q Can you give nme an exanple of the
questi on bei ng asked?
A Yeah. Yes, | can. 10:
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Q And what's an exanple of the question

bei ng asked?

A. Whet her nuscle was fatigued or not.
Q And the conputer programm ng that you
wrote for the conputer prograns at the Clevel and 10:
Clinic Foundation, what type of progranmm ng
| anguage did you use?
A. C++.
Q And after the Cleveland Clinic
Foundati on, you then becane a professor at the 10:
Uni versity of M chigan, right?
A. Yes.
Q And at the University of M chigan when
you were a professor, did your work involve any
conmput er science or conputer progranm ng? 10:
A. Yes.
Q Did you use C++ when you were a
prof essor at the University of M chigan?
A. No.
Q And how did you learn howto wite 10:
conput er prograns in C++?
A. Primarily self-taught.
Q Did you have a book?
A. Yes.
Q Do you renenber the title of the book? 10:
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A | do not, no.
Q Did you teach yourself C++ using videos?
A. No.
Q So you woul d agree -- scratch that.
Before this case, were you aware of 10:
the Wley Electrical and El ectronics Engi neering
Di ctionary?
A No.
Q And before this case, were you aware of
the Oxford Dictionary of Conputing? 10:
A. No.
Q Before this case, were you know edgeabl e
about von Neumann machi nes?
A No.
Q "' mgoing to hand you Exhibit 1001. 10:
Dr. McLean, do you recognize this
exhi bit?
A | do.
Q What is it?
A It is the '225 patent. 10:
Q And you cited parts of the '225 patent
in your declaration; is that right?
A. Yes.
Q Did you cite parts of the '225 patent
that were rel evant? 10:
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MR. BOWLI NG  Objection; form
THE W TNESS: Yes.

BY MS. NGUYEN:

Q Did you cite the best disclosures of the
'225 in your declaration? 10:
MR. BOWLI NG  Objection; form
THE WTNESS: |I'msorry. | didn't understand
your questi on.
BY MsS. NGUYEN
Q Did you cite the best disclosures of the 10:
'225 patent in your declaration?
MR. BOALI NG  Same obj ection.
THE W TNESS: What do you nmean by "best
di scl osures"?
BY MS. NGUYEN: 10:
Q Did you cite the disclosures that you
t hought were the best in the '225 patent in your
decl aration?
MR. BOWLING  Objection; form
THE WTNESS: | provided relevant, appropriate 10:
di scl osures.
BY MsS. NGUYEN
Q Did you consider every word of the '225
pat ent ?
MR. BOALING  Objection; form 10:
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THE W TNESS: Yes.
BY MS. NGUYEN
Q And is there anything about the '225

patent that you don't understand?

MR. BOALING  Objection; form 10:
THE W TNESS: No.
BY MS. NGUYEN:
Q Okay. Please turn to colum 45 of the
'225 patent, lines 12 to 14.
So it states "Transmtting by the 10:
sensor device into the piece of workout equipnent a
first set of data for operating a first function of
t he piece of workout equipnent.”
Do you see that?
Yes. 10:
Q And if | refer to the limtation at
colum 45, lines 12 to 14, as Limtation 1B, you
woul d under st and?
A |"'msorry. Can you say that again
Aaron was turning pages at the sanme tine. 10:
MR. BOALING. Sorry. Sorry.
BY MsS. NGUYEN
Q Yeah. If | refer to the limtation at
colum 45, lines 12 to 14, as Limtation 1B, would
you understand which limtation |"mreferring to? 10:
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A. Yes.

Q And woul d you agree that Limtation 1B
requires a first set of data be transmtted by the
sensor device?

MR. BOALING  Objection; form

THE WTNESS: As | put in ny declaration,
paragraph 58, Limtation 1B recites "Transmtting
by the sensor device into the piece of workout
equi pnent a first set of data for operating a first
function of the piece of workout equipnent.”

BY MS. NGUYEN

Q So you would agree that Limtation 1B
requires a first set of data be transmtted by the
sensor device; is that right?

MR. BOALING  Objection; form

THE WTNESS: Limtation 1B, as | said -- and
"Il just recite -- is "Transmtting, by the sensor
device and to the piece of workout equipnent, a
first set of data for operating a first function of
t he piece of workout equipnent.”

BY MS. NGUYEN

Q Does Limtation 1B recite "sensing or
collecting by the sensor device into the piece of
wor kout equi pnment a first set of data"?

A. Can you restate that question.

10:

10:

10:

10:

10:
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Q Yes. Does Limtation 1B recite "sensing

or collecting by the sensor device to the piece of
wor kout equi pnment a first set of data"?

MR. BOALING  Objection; form

THE WTNESS: Limtation 1B recites -- |'I| 10:
say it again -- "Transmtting by the sensor device
into the piece of workout equipnent a first set of
data for operating a first function of the piece of
wor kout equi pnment . "
BY MS. NGUYEN: 10:
Q So you would agree that Limtation 1B
recites "transmtting," not "sensing or collecting”
by the sensor device --
MR. BOALING.  Objection; form--
BY MS. NGUYEN: 10:
Q -- correct?
MR. BOALING -- nmisstates the witness's
t esti nony.
THE WTNESS: Limtation 1B recites
"Transm tting by the sensor device into the piece 10:
of wor kout equiprment a first set of data for
operating a first function of the piece of workout
equi pnment . "
BY MS. NGUYEN
Q Ckay. Can you point me to where in 10:
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Limtation 1B it recites "sensing or collecting"?
A. | cannot.
Q And in the '225 patent, what kind of

dat a does the sensor collect?

A. The types of data may include conponents 10:
for measuring or sensing athletic performance dat a;
data related to athletic performance.
Q Does the '225 patent disclose sensing or
col l ecting any other type of data by the sensor
devi ce? 10:
MR. BOALING  Objection; form
THE W TNESS: The ' 225 patent discloses a
sensing device that senses athletic perfornmance
dat a.
BY MS. NGUYEN: 10:
Q Okay. So earlier when | asked you what
ki nd of data the '225 patent discloses as being
coll ected or sensed by the sensor device, you
answered data related to athletic performance?
A. Yes. 10:
Q Do you recall that?
A Yes.
Q And then when | asked if there were
ot her types of data disclosed in the '225 patent,
sensed or collected by a sensor device, you then 10:
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said athletic performance data. Do you recall?

A. Yes.

Q So in your opinion, is athletic
performance data the only data sensed or collected
by a sensor device in the '225 patent?

MR. BOWLI NG  Objection; form

THE W TNESS: No.

BY MS. NGUYEN

Q Are there other types of data sensed or
coll ected by a sensor device in the '225 patent?

MR. BOALING  Objection; form

THE WTNESS: |I'msorry. Let nme restate. The
system recei ves additional types of information,
but the sensor senses or collects perfornmance data.
So, no, that's all it collects.

BY MS. NGUYEN:

Q And, Dr. MLean, what do you nean by
"the systent?

A I f you go to paragraph 60, which recites
fromthe patent, first specification, "The system
receives input data in various ways, including
sem automatically, in response to a user's
command. "

Q And when you say paragraph 60, you're

referring to paragraph 60 of your declaration; is

10:

10:

10:

10:

10:
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t hat --
A. Correct, yes.
Q And when you say the systemreceives

additional types of information that the sensor

senses or collects performance data, is it your 10:
opi ni on that performance data is the only data that
the sensor device senses or collects?
A. Yes.
Q So you woul d agree that the sensor
device in the '225 patent does not sense or collect 10:
identification informtion?
MR. BOALING  Objection; form
THE W TNESS: The sensor collects or senses
factual informtion.
BY MS. NGUYEN: 10:
Q So in your opinion, does the sensor
sense or collect factual information that is
identification informtion?
MR. BOWALING  Objection, form
THE WTNESS: So the sensor collects or senses 10:
factual information related to athletic
per formance.
BY MS. NGUYEN
Q Okay. So, Dr. MLean, does the sensor
device collect only athletic performance data? 10:
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MR. BOWLI NG  Objection; form
THE WTNESS: As | said, the sensor senses or
col l ects factual information about perfornmance

data, or factual information about perfornance.

BY MS. NGUYEN: 10:
Q And in your opinion, is identification
information factual information about perfornmance?
A. Can you just reask that question.
Q Yes. In your opinion, is identification
information factual information about performance? 10:
MR. BOALING  Objection; form
THE W TNESS: No.
BY MS. NGUYEN:
Q And factual information about
performnce, would you agree that includes activity 10:
dat a?
MR. BOALING  Objection; form
THE W TNESS: Can you be nore specific by what
you mean, "activity data."
BY MS. NGUYEN: 10:
Q Yes. So the '225 discusses activity
data; would you agree?
A. Yes.
Q And, Dr. MLean, in your opinion, what
is activity data in the '225 patent? 10:
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MR. BOALING  Objection to form

THE WTNESS: |If you go to paragraph 39 of ny
declaration, I'll actually read fromthe begi nning.
"Il read it. "The specification in the '225
patent discloses using data as factual information
that is sensed or collected by a sensor. For
exanpl e, the specification discloses that the
athletic performance data presented by display my
i ncl ude informati on based on the output fromthe
sensor, such as speed information, distance
information, or timng information, heart rate,
pul se rate, et cetera.”

BY MS. NGUYEN:

Q So woul d you agree that activity data in

the '225 patent is athletic performnce data?
MR. BOALING  Objection; form
THE W TNESS:  Yes.

BY MS. NGUYEN:

Q Wul d you agree that activity data in
the '225 patent includes data associated with
activities?

MR. BOWLI NG  Objection; form

THE WTNESS: It includes factual information

that's sensed by a sensor related to performnce.

10: 33

10: 33

10: 33

10: 34
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BY MsS. NGUYEN

Q And is factual information that is
sensed by a sensor related to performance data or
activity data?

MR. BOALING  Objection; form

THE WTNESS: 1'mgoing to go to paragraph 36,
which reflects my understanding. "Each independent
claimrecites a first set of data and a first set
of activity data. Notably, both types of data are
sensed or collected by a sensor."

So there are two distinct types of
dat a.
BY MS. NGUYEN:

Q So when you say there are two distinct
types of data, are you saying that "data" and
"activity data" do not have the same meani ng?

A. |'"'msaying -- and I'Il read it again.
"There's a first set of data and a first set of
activity data." |1'msaying there are two sets of
dat a.

Q I n your opinion, does the first set of
data and the first set of activity data have
di fferent meani ngs?

MR. BOALING  Objection; form

THE WTNESS: My opinion is there are two sets

10:

10:

10:

10:

10:
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of data; a first set of data and a first set of
activity data.

BY MS. NGUYEN:

Q Does the first set of data and the first
set of activity data have the sane nmeani ng? 10:
MR. BOWLI NG  Objection; form
THE W TNESS: What do you nean by "neaning"?
BY MsS. NGUYEN:
Q I n your opinion, does "the first set of
data" nean the sanme thing as "the first set of 10:
activity data"?
A There are two sets of data; first set of
data and a first set of activity data. Two sets of
dat a.
Q And in your opinion, are these two sets 10:
of data different from each other?
MR. BOALING  Objection; form
THE WTNESS: | think I'Il just answer it
again the sanme way. There is a first set of data
and a first set of activity data. 10:
BY Ms. NGUYEN:
Q So in your opinion, because there is a
first set of data and a first set of activity data,
does that nean first set of data is separate from a
first set of activity data? 10:
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MR. BOWLI NG  Objection; form
THE WTNESS: |'mgoing to read from columm 45
in the '225 patent, I'll just read the claim "A

first set of data for operating a first function of

t he piece of workout equipnent and transmtting by 10:
t he sensor device into the piece of workout
equi pnment. A first set of activity data
corresponding to an activity performed by a user
during the first tinme period wherein the piece of
wor kout equi pnent is configured to display the 10:
first set of activity data."
BY MS. NGUYEN:
Q And by referring to the claimin colum
45, you're referring to Claim1; is that right?
A That's correct, yes. 10:
Q O the '225 patent?
A. Yep.
Q Ckay. So going back to paragraph 36 of
your decl aration that you had just referred ne
to -- 10:
A. Yep.
Q -- the second sentence, it says
"Not ably, both types of data are sensed," i.e.,
measured or collected by a sensor --
A Yes. 10:
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Q -- is that right?
And in this sentence, when you state
"both types of data,"” you're referring to first set

of data and first set of activity data, correct?

A That is correct. 10:
Q And by saying "both types of data,"”
would it be fair to say that, in your opinion, a
first set of data is one type of data, and a second
set of activity data is a second type?
A. VWhat |'msaying is there is a first set 10:
of data and a first set of activity data.
Q And woul d you agree that a first set of
data and a first set of activity data are two types
of data?
A " m saying there's two sets of data. 10:
Q Woul d you agree they're two types?
MR. BOALING  Objection; form
THE WTNESS: If you read the next sentence,
so both types of data are sensed.
BY MS. NGUYEN: 10:
Q I n your opinion, does "both" nean two?
A It does.
So, Dr. McLean, going back to
colum 1 -- or sorry -- colum 45, Claim1l, that
you had just read -- 10:
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A. Yes.
Q -- does Claim1l recite "sensing or
col I ecting"” anywhere?

MR. BOALING  Objection; form

THE W TNESS: No. 10:

M5. NGUYEN: Okay. Can we take a break.

THE VI DEOGRAPHER: O f the record at 10:43.

(Short recess.)

THE VI DEOGRAPHER: Back on the record at
11: 01. 11:
BY MS. NGUYEN:

Q Okay. Dr. MLean, let's turn back to
Limtation 1B

A. Ckay.

Q More specifically, colum 45 of the '225 11:
patent, line 13 and 14, where it states "operating
a first function of the piece of workout
equi pnent." Do you see that?

A. Yes.

Q And in your opinion, what does it nean 11:
to be operating a first function of the piece of
wor kout equi pnent ?

MR. BOWLI NG  Objection; form

THE WTNESS: So as it says, "a first set of
data for operating a first function of the piece of 11:
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wor kout equipnent."” It refers to using data to
control the workout equipnent.
BY MS. NGUYEN:

Q Okay. And what happens before this

operating a first function of the piece of workout 11:

equi pment ?
MR. BOALING  Objection; form

THE W TNESS: Can you be nore specific. What

happens before -- can you rephrase.

BY MS. NGUYEN: 11:
Q Yeah. So |ooking at the -- at Claim1l

of the '225 patent, | wanted to understand kind of

t he steps involved and the sequence of steps. So

one step is operating a first function of the piece

of wor kout equi pnent; would you agree? 11:
A. Yes.
Q And what woul d be the step before the

step of operating a first function of the piece of

wor kout equi pnment ?

MR. BOALING  Objection; form 11:

THE W TNESS: The information is sensed or
coll ected by the sensor.
BY MS. NGUYEN:

Q Ckay. So in the '225 patent, the

information is sensed or collected by the sensor, 11:
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and then what's the next step?
A The next step, those sensed or
coll ected -- that sensed or collected factual

information is used to control that first function

of the equi prent. 11:

Q So after the information is
sensor-coll ected by the sensor, the very next step
is to control ?

MR. BOALING  Objection; form

THE W TNESS: | don't know. 11:

BY MS. NGUYEN:

Q What do you nean by you don't know,
Dr. MLean?
A. So just one second. I1'll read from
here. The first step, as | stated, the factual 11:

information is sensed or collected. Those data are
then used to control the workout equipnent.
Q And when you say "those data are then

used to control the workout equipnent,” is that the

second step? 11:

MR. BOALING  Objection; form
THE WTNESS: As | said, initially the factual
information is sensed or collected by the sensor,

and that information is then used to control the

wor kout equi pnent . 11:
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BY MS. NGUYEN:
Q Right. Wuld you agree that the
i nformation used to control the workout equipnment

is step two?

MR. BOALING  Objection; form 11
THE WTNESS: VWhat | know is those data are
used to control the workout equipnent.
BY MsS. NGUYEN:
Q Okay. But you're not sure whether the
data used to control the workout equipnment is or 11:
isn't step two?
MR. BOALING  Objection; form
THE W TNESS: Again, what | know is the
factual information that is sensed or collected by
the sensor is used to control the workout 11
equi pnent .
BY Ms. NGUYEN
Q In sonme step?
A The data that's sensed or collected is
the data used to control the workout equi pnment. 11:
Q Okay. Can you describe the sequence of
steps in the '225 patent --
MR. BOALING Objection to form
BY MS. NGUYEN
Q -- according to Claim 1? 11:
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MR. BOWLI NG  Sane objection

THE W TNESS: You said according to Claim1?
BY MS. NGUYEN:

Q. Yes.

A The factual information that is sensed
or collected by the sensor device, those -- that
i nformation, in accordance with the | anguage of
Claiml, is transmtted to the workout equi pnment to
control the workout equipnent.

Q s there anything else in Claim1l with
respect to the sequence of steps in the '225
pat ent ?

MR. BOALING  Objection; form

THE WTNESS: As it states, "in transmtting
by the sensor device and to the piece of workout
equi pnment, a first set of activity data
corresponding to an activity performed by a user
during the first tinme period.”
BY MS. NGUYEN

Q Okay. So just to make sure | understand
this correctly, factual information is first sensed
or collected by the sensor device; is that right?

A Yes.

Q And in your opinion, the factua

information that a sensor collected by the sensor

11:

11:

11:

11:

11:
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device is then transmtted to the workout
equi pnment, correct?

A. The factual information sensed or
col l ected by the sensor is used to make subsequent
actions or decisions to control the workout
equi pnent .

Q And what woul d a subsequent action or
decision to control the workout equipnment be?

MR. BOALING  Objection; form

THE WTNESS: |If you go to paragraph 40 of ny
declaration, | wll read fromthe beginning. "The
specification of the '225 patent al so discloses
using data to control workout equipnent. Data
coll ected as a workout progresses also may be used,
if desired, to control the exercise equipnment or
ot her workout athletic performance devices; for
exanple, to set or change intensity or resistance
| evels, to shorten or | engthen workout tines,
et cetera."

BY MS. NGUYEN:

Q Okay. So one exanple, subsequent
action, or decision would be to set or change
intensity or resistance levels; is that right?

A. Yes.

Q And anot her exanpl e, subsequent action,

11:

11:

11:

11:

11:
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or decision would be to shorten or | engthen workout

times, right?

A. Yes.
Q Are there any ot her subsequent actions
or decisions that you can think of? 11

MR. BOWLING  Objection; form
THE WTNESS: | think specifically the
subsequent actions or decisions relate to

controlling the workout equipment.

BY MS. NGUYEN: 11:

Q Okay. And in paragraph 40 of your
declaration, the e.g. that you had just discussed
says -- right? -- "to set or change intensity or

resi stance | evel, to shorten or | engthen workout

tinmes," followed by an "et cetera.” So |I'mtrying 11:

to understand what the "et cetera" covers. |Is
t here anot her exanple of a subsequent action or
deci si on, in your opinion?

MR. BOWLING  Objection; form

THE W TNESS: Anot her exanple may be increase 11

or decrease distance required to perform

BY MS. NGUYEN

Q OCkay. And when you say change intensity
or -- sorry -- set or change intensity or
resi stance |levels in paragraph 40 of your 11
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decl aration, does that include increasing the speed
as a subsequent action or decision?
MR. BOALING  Objection; form

THE W TNESS: Can you ask that again.

BY MS. NGUYEN: 11:
Q Yes. So paragraph 40 of your
decl aration says "to set or change intensity or
resi stance levels,” and earlier you had testified
that set or changing intensity or resistance |evels
is an exanple of a decision or subsequent action. 11:
Do you recall that?
A. | do.
Q Woul d i ncreasing or decreasing speed be
an exanple of setting or changing intensity or
resi stance | evel s? 11:
A. Yes.
MR. BOW.I NG Sane objection.
THE W TNESS: Yes.
BY MS. NGUYEN
Q And woul d i ncreasing or decreasing 11:
incline be an exanple of setting or changi ng
intensity or resistance |evels?
A Yes.
Q So woul d you agree that increasing or
decreasing speed is a decision or subsequent 11:
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action?
MR. BOALING  Objection; form
THE W TNESS: A subsequent action is based on

the factual information that is sensed or coll ected

fromthe sensor. 11:
BY MS. NGUYEN
Q And woul d you agree that increasing or
decreasing incline is a decision or subsequent
action?
A Based on the factual information that is 11:
sensed or collected fromthe sensor, it is a
subsequent action that can be made.
Q OCkay. So, Dr. MlLean, if we could go
back to the '225 patent, colum 45, starting at
line 15. 11:
A. Yep.
Q Right? It states "Transmtting by the
sensor device and to the piece of workout
equi pnment, a first set of activity data
corresponding to an activity performed by a user 11:
during a first time period wherein the piece of
wor kout equi pnent is configured to display the
first set of activity data."
A. Yes.
Q Do you see that? 11:
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Yes.
Q So if I refer to the limtation at
colum 45, lines 15 to 20, as Limtation 1C, would
you understand what |I'mreferring to?

A. Yes.

Q So part of Limtation 1C states "display

the first set of activity data.”" Do you see that?

A Yes.

Q And in your opinion, what does "display
the first set of activity data" nean?

A It displays the factual information that
is sensed or collected by the sensor.

Q Okay. And woul d you agree that
di spl aying the factual information that is sensed
or collected by the sensor is an action?

MR. BOALING  Objection; form

THE WTNESS: It is factual information that
is sensed or collected by the sensor. And these
data presented were di splayed, which may incl ude
information -- and |'mreading now from-- | shoul d
have said that -- paragraph 39 of my decl aration.
"That displayed informati on may include information
based on output fromthe sensor such as speed,
di stance information, timng information, heart

rate, pulse rate, et cetera.”

11:

11:

11:

11:

11:
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BY MsS. NGUYEN

Q And this first set of activity data is
di spl ayed, correct?

MR. BOALING  Objection; form

THE WTNESS: "The first set of activity data
corresponding to an activity perforned by a user
during a first time period wherein the piece of
wor kout equi pment is configured to display the
first set of activity data."
BY MS. NGUYEN

Q Ckay. So, Dr. MLean, when you say the
pi ece of workout equipnent is configured to display
the first set of activity data, would you agree
that the piece of workout equi pment then displays
the first set of activity data?

MR. BOALING  Objection; form

THE W TNESS: What do you nean by "then
di spl ays"?
BY MS. NGUYEN

Q So, again, the claimrecites "Wierein
t he piece of workout equipnment is configured to
display the first set of activity data," right?

A. Correct, yes.

Q Woul d you agree that the piece of

wor kout equi pment di splays the first set of

11:

11:

11:

11:

11:
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activity data?

A. In light of the claimin the patent,
yes.
Q Okay. Would you agree that the piece of
wor kout equi pnent di splaying the first set of 11: 27

activity data is a subsequent action?

MR. BOALING  Objection; form

THE W TNESS: Using the factual information

t he sensor collected, the display can be a

subsequent action using that -- displaying that 11: 28

factual information.

MR. BOWALI NG Jean, we've been going for a

little over an hour. Do you guys want to take a

break soon?

MS. NGUYEN: Yeah, sounds good. 11: 28

VMR. BOWNLI NG VWhenever.

MS. NGUYEN: Yeah, let's take one.

MR. BOALI NG  Ckay.

THE VI DEOGRAPHER: Of the record at 11:28.

(Short recess.) 11: 46

THE VI DEOGRAPHER: Back on the record at

11: 46.

BY MS. NGUYEN

Q OCkay. Dr. MLean, during this |ast

break or any of the previous breaks, have you 11: 46
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di scussed any parts of this proceeding with

counsel ?
A. No.
Q Dr. McLean, what is your definition of a
command? 11: 47
A In light of the patent in the '225, ny

definition of a command is a set of instructions or
information that is -- set of instructions that
woul d control a piece of equipnent, as an exanpl e.

Q Ckay. Can you give ne exanpl es of 11: 48
commands?

MR. BOALING  Objection; form

THE W TNESS: A sinple exanple of a command,
in general, would be telling your dog to sit.
That's a command. 11: 48
BY MS. NGUYEN:

Q So in your opinion, wuuld telling a dog
to sit control a piece of equipnent?

A So | just neant a sinple exanple. Are
you referring to with regard to a piece of 11: 49
equi pnent ?

Q Well, I"mreferring to your definition
t hat you provided, which you said --

A. Ri ght .

Q -- ny definition of a conmand is a set 11: 49
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of instructions or information that would control a
pi ece of equi pnment.
A. Yeah. Let nme restate that as a conmmmand

is a set of instructions. And with relation to a

pi ece of equipnent, yes, a set of instructions that 11: 49
woul d control a piece of equipnent.
Q OCkay. Can you give ne an exanple of a
command that would control a piece of equipnent.
MR. BOALING Objection to form
THE WTNESS: 1'Ill actually go to paragraph 59 11: 49
of nmy declaration. [If you go to the second
sentence, it says "The bug 601 sends a conmmand to
the treadm || telling it to increase speed to a
specific amount."” So that's an exanple of a
command. 11: 50
BY MS. NGUYEN:
Q Okay. Wbuld you consider instructions a
command? Sorry. Wbould you consider an instruction
a command?
MR. BOALING  Objection; form 11: 50
THE WTNESS: In |light of the patent and
interpreting it in that sense, a command -- |'m
sorry. To your point, an instruction is an exanple
of or common with a conmand.
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BY MS. NGUYEN:
Q And woul d you consider a control signal
a command?

MR. BOALING  Objection; form

THE W TNESS: Can you give nme an exanpl e of 11:51
what you nean by a control signal
BY MS. NGUYEN:
Q What does a control signal nean to you?
MR. BOALING  Objection; form
THE WTNESS: | think I'd need nore context to 11: 51
under stand what you nean by that when you say what
does a control signal nean to ne. Can you give ne
sone context or an exanple so |I can hel p.
BY MS. NGUYEN
Q Yeah. |f sonebody canme up to you and 11:51
said, "Dr. MLean, | need you to take a | ook at
this control signal,"” what would that nean to you?
MR. BOALING  Objection; form--
THE W TNESS: W thout --
MR. BOALING -- calls for specul ation. 11: 52
THE WTNESS: W thout, |ike, having the
information in front of nme and being able to | ook
at this so-called control signal, | don't know what
that would nmean to ne.
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BY MS. NGUYEN:
Q Ckay. So if | told you a control signal
is a signal used to control a piece of workout

equi pnent, would that mean a command is a control

si gnal ? 11:
MR. BOWLI NG  Objection; form
THE W TNESS: Again, w thout actually seeing
t he signal and being able to understand what the
signal is, | really can't answer that question.
BY MS. NGUYEN: 11:
Q Okay. Can you -- okay. Scratch that.
In your opinion, is a command factua
information that is sensed or collected?
MR. BOWLI NG  Objection; form
THE WTNESS: In ny opinion, a conmand is a 11:
deci si on or subsequent action drawn fromthe
factual information that is sensed or coll ected.
BY MsS. NGUYEN
Q Okay. So going back to paragraph 59 of
your decl aration, which you just pointed ne to. 11:
A. Yep. G ve ne one second. Yes.
Q | believe the passage that you were
reciting is "The bug 601 sends a conmand to the
treadm |l 150 telling it to increase speed to a
specific amount™; is that right? 11
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A. Yes.
Q Ckay. So would it be fair to say that
the command is controlling the treadm |[?

MR. BOALING  Objection; form

THE WTNESS: What |I'mstating is the bug 11:
sends a command to the treadm |l telling it to
i ncrease speed to a specific anmount.
BY MsS. NGUYEN:
Q Okay. Would you agree that telling it
to increase speed to a specific amount is 11
controlling the treadm || ?
MR. BOALING  Objection; form
THE WTNESS: What |'msaying is, you know, as
|'ve written, the bug -- the command -- it sends a
command to the treadm || telling it to increase 11:
speed to a specific anount.
BY Ms. NGUYEN
Q Ckay. Perhaps you can help ne
understand this sentence. So the bug sends a
command to the treadm ||, correct? 11
A Correct.
Q And in your opinion, this conmmand is
telling the treadm Il to increase speed?
A. Correct.
Q Correct. So is this conmmand a form of 11:
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controlling the treadm || ?
MR. BOALING Objection to form
THE W TNESS: W thout -- again, wthout

actually having that treadm || --

BY MS. NGUYEN: 11:
Q Ckay.
A. -- in front of ne, | don't know enough

about the treadm Il to tell you what it is and

isn't doing. But, again, the command tells the

treadm ||l to increase the speed. 11:

Q Okay. \What does it nean by a conmand
telling it to increase speed?
A. It instructs it. [It's a set of

i nstructions, a command or instructions, that tells

the treadm || to increase or decrease speed by a 11:

gi ven anount .
Q Do you know what this comrand or
instruction to tell the treadm ||l to increase or

decrease speed | ooks like?

MR. BOALING  Objection; form calls for 11:

specul ati on.
THE WTNESS: | don't know.
BY MS. NGUYEN:

Q Ckay. So, Dr. MLean, earlier you were

di scussing with me storage equi pnent. Do you 11:
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remenber that?
A. | do, yes.
Q Wul d you agree that storage equi pnent

has nenory?

MR. BOALING  Objection; form 11
THE W TNESS: W thout actually seeing this
storage equi pnent, | can't speak to whether it does
or doesn't have nmenory.
BY MsS. NGUYEN
Q Ckay. So let's talk about the storage 11:
equi pnment that you saw while you were at the
Cl evel and Clinic Foundation. Did that storage
equi pnent fromthe Cleveland Clinic Foundation that
you saw have nmenory?
MR. BOALING  Objection; form 11
THE WTNESS: It had an ability to store data,
factual information, for a period of tine. So it
could store historical factual information
BY MS. NGUYEN
Q And was this stored factual information 11:
in menory?
A. Can you define for nme what you nean by
"menory. "
Q | don't have a definition of nmenory. Do
you? 12:
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MR. BOWLI NG  Objection; form
THE W TNESS: W thin what context, | guess?

BY MS. NGUYEN:

Q To a POCSITA. What is the definition of
menory to a POSI TA? 12:
MR. BOWLI NG  Objection; form
THE WTNESS: Menory as in general nenory, or
are you being nore specific?
BY MsS. NGUYEN
Q General nmenory to a PQOSI TA. 12:
MR. BOALING  Objection; form
THE WTNESS: | don't think there is a genera
definition. 1It's very nuch context specific.
BY MS. NGUYEN
Q Okay. So earlier you tal ked about 12:
fl oppy disks. Do you renmenber that?
A | do.
Q Woul d you consi der floppy disks nenory?
MR. BOWLING  Objection; form
THE WTNESS: | would consider a floppy disk a 12:
tenporary storage system
BY MsS. NGUYEN
Q Woul d you consider a tenporary storage
system nmenory?
MR. BOALING  Objection; form 12:
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THE W TNESS: Again, w thout the context of
know ng what that tenporary storage systemis, |
can't speak to whether it is or isn't nenory.

BY MS. NGUYEN:

Q Okay. So would it be fair to say that 12:

you can't speak to whether the floppy disks that
you handl ed was nenory?
MR. BOALING  Objection; form

THE WTNESS: M opinion and ny definition of

what a floppy disk is is, as | nentioned, a 12:

tenporary storage system storing factual
information that's being sensed or coll ected.
MR. BOW.I NG Lunch just got here, by the way.

It's in the roonms if anybody wants to eat.

MS. NGUYEN: Okay. Just a few nore questions. 12:

BY MS. NGUYEN:
Q Dr. MLean, in your opinion, would data
pointing to a nenory | ocation be considered factual

information that is sensed or coll ected?

MR. BOALING  Objection; form 12:
THE WTNESS: Can you restate that one. | got
alittle --

BY MS. NGUYEN:

Q Yes. So | stated, Dr. MlLean, in your

opi nion, would data pointing to a nmenory | ocation 12:
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be considered factual information that is sensed or
col | ected?

MR. BOW.I NG Sane objection.

THE WTNESS: | think, again, wthout seeing
this storage system w thout having exposure to it,
| can't speak specifically to and answer that
question specifically.

BY MsS. NGUYEN:

Q Okay. In the context of the '225, in
your opinion, would data pointing to a nenory
| ocation be considered factual information that is
sensed or collected?

MR. BOALING Objection to form

THE WTNESS: In light of the '225, | view
data as being factual information that is sensed or
col | ect ed.

BY Ms. NGUYEN

Q Ckay. That didn't answer ny questi on.
In the context of the '225, in your opinion, would
data pointing to a nenory | ocation be consi dered
factual information that is sensed or collected?

MR. BOWLI NG  Objection; form

THE W TNESS: So can you give nme an exanple

within the '225 of a nenory | ocation.

12: 03

12: 03

12: 03

12: 04
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BY MS. NGUYEN:
Q Yes. Have you read the '225 patent?
A MM hmm
Q So in your review of the '225 patent,
did you understand data pointing to a nmenory
| ocation?
MR. BOALING  Objection; form
THE W TNESS:  Yes.
BY MS. NGUYEN:

Q Ckay. So data pointing to a nenory

12: 04

12: 05

| ocation, would you consider this data pointing to

a menory |location to be factual information that
sensed or collected?

MR. BOWLI NG  Objection; form

is

THE W TNESS: | would view data that's sensed 12: 06

or collected to be factual information.

BY MS. NGUYEN:

Q Woul d you view data pointing to a nenory

| ocation to be sensed or collected data -- sorry
to be sensed or collected factual information?

MR. BOALING  Objection; form

12: 06

THE WTNESS: Well, 1'll say again that the

data is factual information that is sensed or

col | ect ed.
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BY MS. NGUYEN:
Q OCkay. Does that include data pointing
to a menory | ocation?

MR. BOALING  Objection; form

THE WTNESS: | keep going back to the sane 12:
statenment, which is in light of -- in the context
of the '225, data is factual information that is
sensed or collected from which decisions or
subsequent actions can be made. That's ny
interpretation of data within the patent. 12:
BY MS. NGUYEN:
Q Okay. So what is your interpretation of
data pointing to a nenory | ocation?
A. Are you able to direct nme to --
MR. BOALING  Objection; form 12:
THE W TNESS: Can you just direct nme
specifically to where you' re referencing the nenory
| ocati on?
BY MS. NGUYEN:
Q Well, I"mreferring to the know edge of 12:
a POSI TA.
MR. BOWLI NG  Objection; form
| don't know if --
THE W TNESS: A POSI TA woul d understand, as |
said, the customary neaning of data in the context 12:
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of the clains to nmean factual information that is

sensed or collected from whi ch deci sions or

subsequent actions

BY MS. NGUYEN:

Q OCkay. And how is data pointing to a 12:
menory | ocation sensed or collected?

MR. BOALING  Objection; form calls for
specul ati on.

THE WTNESS: | think, for nme, unless I
actually see this sequence, this nenory, as you 12:
call it, or storage system | can't answer that
nore specifically than | have. | can't give you
that. | don't want to opine on sonething | can't
physically see or interact wth.
BY MS. NGUYEN: 12:

Q OCkay. So you've seen storage equi pnent?

A | have.

Q And you' ve worked on conputer prograns?

A | have.

Q Have you seen nmenory? 12:

MR. BOALING  Objection; form

THE W TNESS: |'ve seen storage equi pnent that
stored factual information collected froma sensor.
BY MS. NGUYEN

Q And is storage equi pnent that stores 12:
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factual information collected froma sensor nenory?

MR. BOALING  Objection; form
THE WTNESS: | think it goes back to what |

said earlier. Unless | actually see this piece of

equi pnent and actually | ook at the conponents of 12:
that piece of equi pnent and have it in front of ne,
| can't specul ate regardi ng nmenory versus storage.
BY MsS. NGUYEN:
Q Okay. Are you famliar with the term
"read-only nenory"? 12:
A. | am
Q ROW? Ckay. So you are famliar with
menory?
MR. BOWLI NG  Objection; form
BY MS. NGUYEN: 12:
Q Are you famliar with random access
menory, RAM?
A. | amfamliar with the term yes.
Q Ckay. So you've seen nenory, correct?
MR. BOALING  Objection; form 12:
THE WTNESS: |I'mfamliar with the termns.
BY MsS. NGUYEN
Q Ckay.
A. | haven't seen nmenory. |'m confused by
t hat questi on. 12:
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Q Ckay. So let ne rephrase it. Are you

famliar with nmenory?

A. I"'mfamliar with the terns, yes.
Q Okay. Are you famliar with data
pointing to menory? 12:
MR. BOALING Objection to form
THE WTNESS: |I'mfamliar with data being
stored. | don't know how else to answer it. [I'm
not -- that's ny answer.
BY MS. NGUYEN: 12:
Q So woul d you agree that you're not
famliar with data pointing to nenory?
A. Again --
MR. BOWLI NG  Objection; form
THE WTNESS: -- I'mfamliar with data being 12:
stored. And w thout seeing the piece of equipnent
that you're -- or the nmenory that you referred to,
| can't speculate on that.
BY MS. NGUYEN:
Q So since you're famliar with the data 12:
being stored, would this data being stored include
data pointing to nmenory?
MR. BOWLI NG  Objection; form
THE WTNESS: |I'mstill not sure I'm
under st andi ng your question. What I'mfamliar 12:
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with is the factual information being sensed or
col l ected, being transmtted to the storage
equi pnent .
BY Ms. NGUYEN:

Q Are you famliar with other types of
factual information?

MR. BOALING  Objection; form

THE WTNESS: Can you be a little bit nore
specific than that.
BY MS. NGUYEN

Q Yes. So you testified I'mfamliar
with -- sorry. Your testinony is "What |'m
famliar with is the factual information being
sensed or collected, being transmtted to the
st orage equi pnent. "

So ny question is are you famliar

with other types of factual information?

MR. BOWLI NG  Objection; form

THE W TNESS:  Yes.

BY MS. NGUYEN:

Q Okay. What's an exanpl e of other types

of factual infornation?
MR. BOWLI NG  Objection; form

THE W TNESS: The date.

12: 12

12: 12

12: 12

12: 12
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BY MS. NGUYEN
Q Ckay. Anything el se?
MR. BOALING  Objection; form

THE W TNESS: The tine.

BY MS. NGUYEN: 12: 12
Q And in your opinion, is the date or tine
sensed or collected?
MR. BOALING  Objection; form
THE WTNESS: In |light of the patent, factua
i nformation or data refers to factual information 12:13
that is sensed or collected, and as we discussed
earlier, pertaining to performance.
BY MS. NGUYEN:
Q So is it your opinion that data in the
'225 nust pertain to performnce? 12:13
MR. BOALING  Objection; form
THE WTNESS: |'mjust going to read from
par agraph 38 that states nmy opinion in ny
declaration. "In ny opinion, POSITA in 2006 woul d
understand that the ordinary and customary neani ng 12:13
of data in the context of the claim of the '225
patent nmeans factual information that is sensed or
col l ected and from whi ch deci sions or subsequent
actions can be made."
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BY MsS. NGUYEN

Q Ckay. So earlier you said "in |ight
the patent, factual information or data refers to
factual information that is sensed or collected,
and as we discussed earlier, pertaining to
performance. "

A MM hmm

Q Right? And then you referred ne to
paragraph 38. And does paragraph 38 tal k about
performance?

A. No.

Q So I'"'mjust trying to understand. In
your opinion, does data in the '225 pertain to
performance?

MR. BOALING  Objection; form

THE WTNESS: |'Ill read from' 225, colum 2
line -- bear with ne -- line 21. It says "Such
systens and net hods may i nclude conponents for
measuring or sensing athletic performnce data
and/ or for storing and/or displaying desired
i nformati on associated with the athletic
performance of the user."”

M5. NGUYEN: Okay. Shall we take a lunch
break?

MR. BOALI NG Sur e.

of

12: 14

12: 14

12: 15

12: 16

12: 17
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THE VI DEOGRAPHER: Of f

the record at 12: 16.

(Lunch recess taken from

12:16 p.m

to 1:15 p.m)
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AFTERNOON SESSI ON

THE VI DEOGRAPHER: Back on the record at 1:15.

EXAM NATI ON (resuned)

BY MS. NGUYEN:

Q Al right. Good afternoon, Dr. MVLean. 12:
A Good afternoon.
Q Let ne hand you Exhibit 1003. Do you
recogni ze this exhibit?
A | do.
Q Ckay. What is it? 01:
A. This is the Abbondanza patent.
Q Okay. And before your work on this
case, were you famliar with the Abbondanza
reference?
A. No. 01:
Q Did you find this reference yourself?
MR. BOALING  Objection; form
THE W TNESS: Can you ask that -- can you
rephrase what you nean by find it nyself.
BY MS. NGUYEN: 01:
Q Did you di scover Abbondanza i ndependent
from counsel ?
A. No.
Q Did you understand everything described
wi t hi n Abbondanza? 01:
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Yes.
Q And about how rmuch tinme did you spend

revi ewi ng Abbondanza?

A. Probably two to three hours.
Q So let's turn to your declaration, 01:
par agraph 53.
A Okay.
Q Bel ow the figure shown on native page 21
of your declaration, it states "During the
activity, the pulse rate sensor 225 senses user 01:
110's pulse rate, and infrared pulse transmtter
227 transmts user 110's pulse rate to base unit
250. "
A Yes.
Q OCkay. Wbuld you agree that Abbondanza's 01:
pul se rate sensor senses or collects pulse rate?
A. Yes.
Q And then if we go to paragraph 70 of
your decl aration --
A. Yep. 01:
Q -- the second sentence in paragraph 70
states "The instructions in Abbondanza are not
transmtted by the sensor as recited in the
clainms."
A. Yes. 01:
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Q So woul d you agree that Abbondanza's
base unit transmts instructions to an exercise
machi ne?

MR. BOALING  Objection; form

THE WTNESS: |1'mgoing to read fromthat same
par agraph as ny response. So the controller --
actually, let nme read the entire paragraph just to
gi ve context.

"A POSITA in 2006 woul d under st and
the instructions that |ululenon relies upon in
Abbondanza are not a first set of data. The
instructions in Abbondanza are not transmtted by
the sensor as recited in the clainms. Abbondanza's
instructions are generated by the base unit.
Abbondanza expl ains that the user's pulse rate is
received by a controller that resides in the base
unit via infrared pulse rate transmtter 227.

"The controller then processes the
data and determines if the pulse rate is within
that user's target heart rate range. Next,
control l er generates instructions that cause the
treadm || device 230 to either speed up or slow
down. A POSI TA woul d t hus understand that
Abbondanza's instructions are thensel ves subsequent

actions perforned in response to receiving the

01:

01:

01:

01:

01:
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pul se rate data."
BY MS. NGUYEN
Q So goi ng back to nmy question, would you

agree that Abbondanza's base unit transmts

instructions to an exerci se machi ne? 01:
A The controll er generates instructions
that cause the treadm || device to either speed up
or sl ow down.
Q Okay. Would you agree that the
controller in the base unit transmts instructions 01:
to an exerci se machi ne?
A. Yes.
Q So goi ng back to what you just read in
the m ddl e of paragraph 70 where it says "a
controller that resides in base unit 250," do you 01:
see that?
A. | do, yes.
Q Ckay. And then the next |ine, you say
"The controller then processes the data and
determnes if the user's pulse rate is within that 01:
user's target heart rate range."
A Yes.
Q Ckay. So would you agree that the
controll er has processing capabilities?
A. Yes. 01:
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Q And since the controller is residing in
t he base unit, would you agree that the base unit
has processing capabilities?

MR. BOALING  Objection; form

THE WTNESS: | would agree that the 01:
control |l er has processing capabilities.
BY MS. NGUYEN:
Q And you agree that the controller is
wi thin the base unit?
A Resides within -- 01:
Q Resides within the base unit?
A -- the base unit. Yes.
Q Okay. Let ne hand you Exhibit 1004.
Dr. McLean, are you famliar with Exhibit 10047
A. | am yes. 01:
Q What is it?
A. This is the Pyles patent.
Q Ckay. And before your work on this
case, were you famliar with the Pyles reference?
A. No. 01:
Q And do you understand everything
descri bed within Pyl es?
A. Yes.
Q About how nmuch tinme did you spend
reviewi ng Pyl es? 01:
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A About two hours.
Q So let's turn to paragraph 64 --
A Okay.
Q -- of your declaration.
A. Yep. 01: 22
Q So in paragraph 64, you state, second
sentence, "lulul enron argues that Pyles
| ocation"” -- "local storage in an exercise nmachine
offers a sinmplified structure by reducing the
nunber of separate conponents and elimnates the 01: 22
need to transfer activity data over an internet
connection.”
A Yes.
Q Woul d you agree that Pyles's |oca
storage is sinpler due to a reduced nunber of 01: 23
si npl e conponents?
MR. BOALING  Objection; form
THE W TNESS: What do you nean by "sinpler"?
BY MS. NGUYEN
Q Sorry. Sinplified structure. 01: 23
MR. BOALING  Objection; form
THE W TNESS: W thout seeing all of the
conponents together, it's hard for ne to opine
whet her it's, in ny opinion, sinmplified or not.
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BY MS. NGUYEN:
Q Ckay. So in your opinion, if Pyles is
reduci ng the nunmber of separate conponents, would

this reduced nunber of separate conponents offer a

sinplified structure? 01:
MR. BOALING Objection to form
THE WTNESS: | would have to be able to
evaluate this structure to be able to determ ne
whet her it's sinplified, and | don't have the
ability to do that. 01:
BY MS. NGUYEN:
Q Okay. Did you evaluate this structure
i n anal yzi ng Pyl es?
A. | eval uated the patent.
Q By "patent,"” are you referring to Pyles? 01:
A Yeah, Pyles. | didn't evaluate the
structure.
Q Ckay. Did you evaluate the structure
when anal yzi ng the conbination of Pyles with Acres?
MR. BOALING  Objection; form 01:
THE W TNESS: Can you ask that again.
BY MsS. NGUYEN
Q Yeah. So | asked did you evaluate the
structure when anal yzing the conbi nati on of Pyles
with Acres? 01:
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MR. BOWLI NG  Sane objection
THE W TNESS: What do you nean by "structure”
exactly?

BY MS. NGUYEN:

Q Yeah. So I'mreferring to the structure 01:
di scussed i n paragraph 64, second sentence of your
decl arati on.

A. Which I"Il just read that. So
“lulul enron argues that Pyles' local storage in an
exerci se machine offers a sinplified structure by 01:
reduci ng the nunber of separate conponents and
elimnates the need to transfer activity data.”

So what |'ve evaluated is the Pyles

patent in the way that the patent defines the
invention. And |'ve evaluated that in conbination 01:
with Acres. Sorry.

Q Ckay. So, Dr. MLean, have you ever
wor ked wi th exercise equi pnent?

A | have.

Q Okay. Describe your work with exercise 01:
equi pnent to ne.

A |"ve used it. I've run on it. 1|'ve
used it as a user. |'ve also eval uated exercise
equi pnment for potential risk to a user.

Q Okay. So would your work with exercise 01:
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equi pnment include a treadm |1 ?

A. Yes.

Q And does the treadm || have sone sort of

di splay or interface?

A Which treadm || ? 01: 27
Q The treadm | ls that you were working
wit h
A Yes.
Q So woul d you consider these treadm |l s
to include a conputer? 01: 28
MR. BOALING  Objection; form
THE WTNESS: Wthout -- and | never pulled a
treadm || apart, so wi thout actually having that
treadm ||, | didn't -- wasn't able to opine or
couldn't consider, didn't consider it. 01: 28
BY MS. NGUYEN:
Q Do you know whether the treadm ||l s that
you' ve worked with include | ocal storage?
A | don't. | don't know.
Q Do you know whether the treadm || s that 01: 28
you' ve worked with conmuni cated with ot her devices?
MR. BOWLI NG  Objection; form
THE W TNESS: Based on what | did with the
treadmlls, | don't know
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BY MS. NGUYEN:
Q Do you know whether the treadm || s that

you worked with included a processor?

A. Again, | don't know.
Q Don't know. Okay. When you worked with 01:
these treadmlls, did you have any ot her devices
that you were working wth?
MR. BOALING  Objection; form
THE W TNESS:  Yes.
BY MS. NGUYEN: 01:
Q OCkay. Can you give ne exanples of the
ot her devices that you were working wth.
A. | can. A tape nmeasure, a canera, and an
i nclinonmeter.
Q Okay. And you're generally famliar 01:
with treadmlls; is that right?
A Yes.
Q Do any of the treadm | ls that you're
famliar with include heart rate sensors?
A. Yes. 01:
Q Okay. And are these heart rate
sensors -- do they attach to the human body?
MR. BOWLI NG  Objection; form
THE WTNESS: Can you be a little nore
specific in what you nmean by "attach to the body." 01:
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BY MS. NGUYEN:

Q Do any of these heart rate sensors us
wWith treadm |ls touch the human body?

MR. BOALING  Objection; form

THE W TNESS: They can.
BY MS. NGUYEN:

Q Okay. How do the treadmlls that tou
t he human body -- sorry. Scratch that.

Wul d you say you're an expert on

exerci se equi pnent ?

MR. BOALING  Objection; form

THE WTNESS: |'mnot sure what you nmean an
expert on exercise equi pnent. Can you be -- |ike
with regard to...
BY MS. NGUYEN:

Q Yeah. Working with exercise equipnen

MR. BOALING  Objection; form

THE W TNESS: M expertise in exercise
equi pment is primarily with being able to eval uat
that equi pment in terms of risk of the equi pment
itself. And | have used that equi pnent as part o
my previous research to eval uate perfornmance or
risk.
BY MS. NGUYEN:

Q So are you famliar with how treadm |

ed

01: 31
ch

01: 31

01: 31
t.
e

01: 31
f
| s 01: 32
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operate, based on your experience?
MR. BOALING  Objection; form
THE WTNESS: |I'mfamliar with how t hey

operate within the realns of how | use them --

BY MS. NGUYEN: 01:
Q Ckay.
A -- for that role.
Q Can you explain to ne how they operate.
MR. BOALING  Objection; form
THE WTNESS: Wthin the realnms of how I use 01:
them you turn it on, you adjust the speed, you
adj ust a grade or an incline, and basically that's
how | use them for ny performance assessnent.
BY MS. NGUYEN
Q OCkay. And how does the treadm || sense 01:
heart rate?
MR. BOALING Objection to form
THE WTNESS: The treadm|ls that | used sense
heart rate by putting your hands on a sensor pad.
BY MS. NGUYEN: 01:
Q Okay. Do you know whether the sensor
pad is transmtting heart rate information to
anot her conponent in the treadml||?
MR. BOALING  Objection; form
THE WTNESS: | didn't -- | don't know how the 01:
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treadm ||l or what the treadm || transferred or
didn't transfer. | literally used the sensors only
to nmeasure heart rate. | didn't use themor didn't

try and understand how the data was transferred or

transmtted. 01: 34
BY MS. NGUYEN:
Q OCkay. So once you put your hands on the
sensor pad, then what?
MR. BOALING  Objection; form
THE W TNESS: Can you be nore specific. What 01: 34
do you nean by "then what"?
BY MS. NGUYEN:
Q Do you keep your hands on the sensor pad
the whole time you're running?
MR. BOALING  Objection; form 01: 34
THE WTNESS: | think it's contextually sort
of relevant. So depending on the task really
dictates, A whether you do interact with the
sensor or, B, how long for.
BY MS. NGUYEN: 01: 34
Q Okay. And does the treadm || display
your heart rate sensor?
MR. BOWLI NG  Objection; form
THE W TNESS: No.
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BY MS. NGUYEN:

Q Sorry. Does your treadm || display your
heart rate?
MR. BOALING  Objection; form
THE WTNESS: It will display a nmeasurenent 01: 34
that relates to heart rate.
BY MS. NGUYEN:
Q Do you know whether the treadm || is
using the heart rate nmeasurenment to control
functions of the treadm || ? 01: 35
MR. BOALING  Objection; form
THE WTNESS: | don't know. | don't know.
MR. BOALING Gve nme a mnute to object, if
you don't m nd.
THE WTNESS: Sorry. | get excited. 01: 35
MR. BOALI NG That's okay.
BY MS. NGUYEN:
Q So woul d you agree that you are not
famliar with the internal operation of a
treadm || ? 01: 35
MR. BOALING  Objection; form
THE WTNESS: | would agree that |I'm not
famliar with every conmponent of every treadmll;
what goes into formulating that treadml|.
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BY MS. NGUYEN:

Q Ckay.

But you woul d agree that you are

famliar with sone conponents inside a treadm || ;

is that right?

MR. BOALING  Objection; form 01:
THE WTNESS: Again, I'mfamliar with the
operation of the treadmll. [I'mfamliar with
conponents such as a sensor. But in ternms of
fam liarity with conponents within a treadm ||, |
don't know. 01:
BY MS. NGUYEN:
Q So you don't know how the heart rate
i nformation received by the sensor is then
di spl ayed by the treadm |1 ?
MR. BOALING  Objection; form 01:
THE W TNESS: W thout having the treadm ||, a
specific treadm ||, w thout being able to eval uate
that treadm 1, | can't specul ate or opine on how
the heart rate is transmtted or displayed.
BY MS. NGUYEN: 01:
Q But you would agree that the heart rate
Is transmtted, correct?
A Agai n, w thout --
MR. BOALING  Objection; form
THE WTNESS: |'m sorry. 01:
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Wt hout having a given treadm || in
front of me, | can't specul ate on how whether/if
it's transmtted.

BY MS. NGUYEN:

Q So earlier when you testified that your 01:
expertise is in exercise equi pnment, would you agree
that your expertise is limted to solely the
operati on of exercise equi pnment?
MR. BOALING Objection; form misstates the
W tness's testinony. 01:
THE WTNESS: | think ny expertise would be
dictated by the specific piece of exercise
equi pnent, which, without seeing it, | can't state
or opine on what ny expertise with that particular
pi ece of equipnent is. 01:
BY MS. NGUYEN:
Q So, Dr. McLean, as you're sitting here
t oday, are you saying that you cannot opine on
exerci se equi pnent unless we bring the exercise
equi pnent to the deposition? 01:
MR. BOALING Objection; form m sstates the
W tness's testinony.
THE WTNESS: |'m saying that exercise
equi pnment is highly varied and very different, and
my expertise is dictated by that particul ar piece 01:
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of exercise equipnment. Wthout having nore
i nformati on on what type of equi pnent that is and
what that equi pment is, | don't feel confortable or

confident in saying what ny | evel of expertise is.

BY MS. NGUYEN: 01:
Q In formul ati ng your opinion regarding
the '225, did you need to rely on a particular
pi ece of exercise equipnent?
MR. BOALING Objection to form
THE W TNESS:  No. 01:
BY MS. NGUYEN
Q So you were able to formul ate your
opi nion regarding the '225 without a particul ar
pi ece of exercise equi pnment?
MR. BOALING  Objection; form 01
THE WTNESS: | formulated my opinions based
on nmy expertise in the area as a POSITA in 2006 --
BY MsS. NGUYEN
Q Ckay.
A. -- and in ny expertise with sensors and 01:
data and factual informtion.
Q And what is your expertise in this area?
Does it include exercise equipnent?
MR. BOALING  Objection; form
THE WTNESS: Can you be a little bit nore 01:
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specific with what you nean by that because | --
with regard to exercise equipnent.
BY MS. NGUYEN

Q Yeah. |I'mtrying to understand what

your area of expertise is in, right? So earlier 01:

you said that you cannot answer questions related
to a specific piece -- sorry -- you cannot answer
questions related to exercise equi pnment because

it's highly varied and your expertise is dictated

by that particular piece of exercise equipnent. 01:

A. Let ne restate that in this way. The
way | apply ny expertise is typically dictated by
t he piece of equipnment and the question to be

answer ed.

Q Okay. And the application specific to a 01:

pi ece of equi pment, is that consistent with a
POSI TA' s under st andi ng?
MR. BOWLI NG  Objection; form

THE W TNESS: Can you try and rephrase that

questi on. 01:

BY MS. NGUYEN
Q Yeah. So you said "the way | apply ny
expertise is typically dictated by the piece of

equi pnment."” Is it your opinion that a POSI TA woul d

apply a particul ar expertise based on a particular 01:
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pi ece of equi pnent?

MR. BOALING  Objection; form calls for
specul ati on.

THE W TNESS: Again, w thout having or getting
nore under standi ng of what the piece of equipnent
is, | can't speak to other, you know, people or
their expertise. | can speak to mne. And ny
expertise as a POSITA in 2006 allowed nme to
eval uat e exerci se equi pnent using that expertise.
BY MS. NGUYEN

Q But in order for you to speak, you need
a specific piece of equipnment; is that right?

MR. BOALING Objection to form

THE WTNESS: | apply ny expertise based on ny
under st andi ng of what that particul ar piece of
equi pnment is. | amnot in the position to apply ny
expertise to a broad term "exerci se equi pnent"”
w t hout understandi ng what that particul ar piece of
equi pnent i s.
BY MS. NGUYEN:

Q Okay. So then let's tal k about the '225
which recites "piece of workout equipnent."”

A Yep.

Q So does the '225's piece of workout

equi pment refer to a specific type of workout

01:

01:

01:

01:

01:
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equi pnment ?

A No, it does not.

Q Okay. So in formulating your opinion on
the '225, are you considering a specific type of
wor kout equi pnment, or are you considering a piece
of wor kout equi pnment nore generally?

MR. BOWLING Objection to form

THE WTNESS: |'mactually going to read from
paragraph 17 of my decl arati on which speaks to ny
expertise and experience.

"I'n preparing ny declaration, |I have
relied upon ny expertise and experience as stated
herein in the fields of biomechanics, bionedica
engi neering, and wear abl e sensor technol ogy; ny
under | yi ng knowl edge of the principles of physics,
physi ol ogy, and human performance and activity; ny
ext ensi ve personal research and experinmentation;
and books and publications across these
conpl enentary fields; my opinions and concl usi ons
supported by established and accepted principles
and practices in the fields of biomechanics,
engi neering, and human performance and activity
testing."

BY MS. NGUYEN

Q And does paragraph 17 of your

01:

01:

01:

01:

01:

Page 92

45

46

a7

47

47

Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1014 Page 92
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00424




N

oo g~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

decl aration tal k about a specific piece of workout
equi pnment ?

A. It does not.

Q But, Dr. MLean, you're unwilling to
answer the questions unless | refer you to a
specific piece of workout equi pnment?

MR. BOALING  Objection; form msstates the
Wi tness's testinony.

THE W TNESS: Again --

MR. BOALING Just let nme finish ny objection

THE W TNESS: W thout having a particular
question and a particul ar piece of equipnment, it's
i npossible for me to apply ny expertise if | don't
know what the equipnent is. But | can use ny
expertise as stated to understand the specifics,
the clains of the patent, and the specifications of
t he patent.

BY MS. NGUYEN

01: 47

01: 47

01: 48

Q Okay. And so when | ask questions about

treadm|lls, is that a particul ar piece of workout
equi pnent ?

MR. BOWLI NG  Objection; form

THE WTNESS: It's a general description for

pi ece of equi pnent.

01: 48

a
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BY MS. NGUYEN:
Q Ckay. Let nme hand you Exhibit 1002.

Dr. McLean, do you recognize this exhibit?

A Yes.
Q What is it? 01:
A This is the Acres patent.
Q And before your work on this case, were
you famliar with Acres?
A No.
Q Did you review the entirety of Acres? 01:
A. | did.
Q About how nmuch tinme did you spend
reviewi ng Acres?
A About two and a half hours.
Q And is there anything in Acres that you 01:
don't understand?
MR. BOALING Objection to form
THE W TNESS:  No.
BY MS. NGUYEN
Q OCkay. If we could turn to paragraph 59 01:
of your decl aration.
A. Yep.
Q So first sentence, you state "In the
Acres system rather than a first set of data, the
bug device sends a command to the exercise 01
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equi pnent . "
A Yes.
Q Do you see that?
A | do.
Q Woul d you agree that Acres's bug 01:

transmits a command to an exerci se machi ne?

A. As | state, the bug device sends a
command to the exercise equipnment.
Q Woul d you agree that "send" neans
transmts? 01:

MR. BOALING  Objection; form

THE WTNESS: It depends on the context.

BY MS. NGUYEN:

Q

MR. BOW.I NG  Sane objection. 01:

Ckay. When would "send" nean transmt?

THE WTNESS: If instructions are in |light of

Acres, for exanple, with that information or

instructions -- sorry -- when instructions are sent
to the treadm ||, that would be an exanpl e of
transmt. 01:

BY MS. NGUYEN:

Q
of your

A

Q

Ckay. |If we could turn to paragraph 48
decl arati on.

Did you say 487

Yes. 01:
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A. Yep.

Q So in paragraph 48 of your declaration,
you di scuss Acres' heart rate nonitor; is that
right?

A. In 48 | discuss the bug being worn on
the clothing and the bug can wirelessly communicate
with an external heart rate nonitor, or the bug can
have a heart rate nonitor integrated within itself.

Q And then the | ast sentence of
par agraph 48, you're discussing nonitoring and
| oggi ng heart rate data; is that right?

A. Yeah. 1'Ill read the sentence.

"If an exerciser is carrying the bug
and has it enabl ed, then the user's physical
activity, including heart rate data for each tine
period and any optional paranmeters, is nonitored
and | ogged. "

Q And woul d you agree that Acres's heart
rate nmonitor is a sensor that senses or collects
dat a?

MR. BOALING  Objection; form

THE WTNESS: | want to read fromthe start
agai n because | want to explain that. So the bug
can wirelessly communi cate with an external heart

rate nonitor or the bug can have a heart rate

01:

01:

01:

01:

01:
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moni t or

integrated within itself.

BY MS. NGUYEN

Q
sensi ng
A.
Q
Acres's

Okay. |Is Acres's heart rate nonitor
or collecting?

VWi ch of those two are you aski ng about ? 01: 54

We'll start with the first one. |Is

heart rate nonitor sensing?

MR. BOALING Objection to form

THE W TNESS: The external heart rate nonitor

Is sensing or collecting heart rate. 01: 55

BY MS. NGUYEN

Q Okay. And the integrated heart rate
nonitor of Acres, is it sensing or collecting heart
rate?
MR. BOALING  Objection to form 01: 55

THE WTNESS: It is being sensed or collected.

BY MS. NGUYEN

Q Sorry. | didn't understand that answer.
VWhat is being sensed or collected?
A Sorry. Heart rate would be sensed or 01: 55
col | ect ed.
Q In Acres, heart rate is sensed or
collected by a heart rate nonitor; is that right?
A So I'll say it again. It can either be
sensed or collected by the external heart rate 01: 56
Page 97
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monitor or the heart rate nonitor that is
integrated within the bug.
Q Dr. McLean, what's the difference

bet ween sensing and col |l ecti ng?

A. Again, | think it's contextually 01:
reliant.

Q Okay. So let's take a | ook at
par agraph 36 of your declaration.

A. Yep.

Q The | ast sentence, you say "Stated 01:
differently, data as used in the clainms is factua
information that is sensed or collected by a
sensor."

A Correct.

Q So I"'mtrying to understand what you 01:
mean in your sentence by "sensed or collected.”

A. | think another way to look at it would
be detected or collected. It sensed --

Q Ckay.

A -- or collected. Detected or collected. 01:

Q OCkay. What is the neaning of
"“col |l ected"?

MR. BOALING Objection to form

THE WTNESS: Again, | think it depends on
cont ext. 01:

Page 98

57

58

58

58

58

Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1014 Page 98
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00424




N

oo g~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BY MS. NGUYEN

Q Okay. When you wrote this sentence,
what was your neaning of "collected"?

A So that factual information obtained
t hrough the sensor is collected or obtained by the
sensor; gathered or obtained.

Q Okay. So is -- in your opinion, in this
sentence of paragraph 36 of your declaration, does
"sensed" have a different meaning than "coll ected"?

A. In light of the patent, "sensed or
col | ected" neans obt ai ned.

Q So when you say sensed or coll ected
nmeans obt ai ned, does that nean, in your opinion,
sensed and col l ected have the sanme neani ng?

MR. BOALING  Objection; form

THE WTNESS: It's ny opinion that, within the
'225, "sensed or collected" relates -- both relate
to obtaining the factual information.

BY MS. NGUYEN

Q Okay. I'mstill alittle confused here.
So | asked, in your opinion, in the '225, does
"sensed and col | ected" have the sane neaning. And
you answered "'sensed or collected both relate to
obtai ning the factual information." So does that

mean "sensed or coll ected” has the sanme neani ng?

01:

01:

02:

02:

02:
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MR. BOWLI NG  Objection; form
THE WTNESS: In |light of the patent, the
application of that termis the sanme: "obtain."

BY MS. NGUYEN:

Q So in your opinion, in light of the 02:
patent, "sensed" neans obtain, right?
A. Yes.
Q And in your opinion, in light of the
patent, "collected" nmeans obtain?
A Yes. 02:
Q Okay. Okay. ©Cot it. Let ne have you
turn to native page 16 of your declaration
A. 167
Q Yes. Okay. So at the bottom of native
page 16 of your declaration is Footnote 1. Do you 02:
see that?
A | do.
Q Ckay. And in Footnote 1, second
sentence, you state "Conputers associated with
wor kout equi pnent are von Neumann nmachi nes.” 02:
A Yes.
Q Ckay. So would you -- would it be fair
to say that workout equipnent in the '225 patent
i ncl udes a conputer?
MR. BOALING  Objection; form 02:
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THE W TNESS: Again, wthout knowi ng nore
about the equipnent --

BY MS. NGUYEN:

Q Ckay.
A. -- | won't opine on whether it does or 02: 03
does not include a conmputer.
Q OCkay. So then when you wrote Footnote 1
and stated "Conputers associated with workout
equi pnent are von Neumann machi nes,"” were you
referring to workout equi pnment that includes 02: 03
conput ers?
A. Footnote 1 relates to workout equi pnment
t hat includes conputers.
Q Whul d you agree that Footnote 1 relates
to workout equipnent in the '225 patent? 02: 04

MR. BOALING Objection to form
THE W TNESS: W thout knowi ng nore about t
equi pnent - -

BY MS. NGUYEN:

Q Okay.
A. -- | can't specul ate.
Q Woul d you di sagree that Footnote 1

relates to workout equipnment in the '225 patent?
A | think ny answer is the same. Wth

knowi ng nore, | can't agree or disagree.

hat

02: 05
out

02: 05
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Q Ckay. Wuld there be a reason to
i ncl ude Footnote 1 in your declaration related to
the '225 patent if Footnote 1 were not related to

the '225 patent?

MR. BOALING  Objection; form 02:
THE W TNESS: Can you restate that question
for me, just as | read.
BY MS. NGUYEN
Q Yes. Wuld there be a reason to include
Footnote 1 in your declaration related to the '225 02:
patent if Footnote 1 were not related to the '225
pat ent ?
MR. BOALING Objection; form m sstates the
W tness's testinony.
THE W TNESS: Footnote 1 relates to the 02:
di stinction between data and instructions, which is
relevant to my eval uati on and assessnent of the
pat ent .
BY MS. NGUYEN
Q And by "the patent,"” you nmean the '225 02:
pat ent ?
A The ' 225.
MR. BOWLI NG Jean, we've been going about an
hour. Do you want to take a break at some point
soon? 02:
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MS. NGUYEN: Yes. Hol d on one second. Can |
finish?
MR. BOALI NG Yeah. Go ahead.

BY MS. NGUYEN:

Q Okay. So staying with Footnote 1, when 02: 07
you di scuss conputers associated with workout
equi pnment, were you | ooking at a specific piece of
wor kout equi pnment when you were making this
st at ement ?
MR. BOWLI NG  Objection; form 02: 07
THE W TNESS: No.
BY MS. NGUYEN:
Q Okay. Footnote 1, when you discuss
conput ers associ ated wi th workout equi pnent, was
this based on your general know edge of workout 02: 08
equi pment ?
MR. BOALING  Objection; form
THE WTNESS: This is based on ny genera
know edge of conmputers, with the majority of
conput ers being von Neumann nmachi nes. 02: 08
MS. NGUYEN. Okay. We can take a break.
THE VI DEOGRAPHER: O f the record at 2:08.
(Short recess.)
THE VI DEOGRAPHER: Back on the record at 2:20.
Page 103
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BY MS. NGUYEN

Q Ckay. So, Dr. MLean, earlier when we
wer e di scussing, you had told ne that you have
expertise in conputer programm ng. Do you recal
t hat ?

A. Yes.

Q And you had said that you had experience
writing conputer programs in C++ --

A. Yes.

Q. -- correct?

And in your experience being an
expert in conputer programm ng, what is your
definition of a control signal?

MR. BOWLI NG  Objection; form

THE WTNESS: | never used that termin nmy own
area of work. So I don't think I'"'min a position
to state what | -- how | would define "control
signal”™ in ternms of conputer program because |'ve
never used that term
BY MS. NGUYEN:

Q OCkay. And in your own area of work and
expertise, have you heard of the term "contro
signal "?

A In nmy area of expertise, | don't recall

if I've heard that word. | don't use that term so

02:

02:

02:

02:

02:
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| don't recall if |I've heard that term
Q OCkay. Do you have an opinion as to what
"control signal" means, sitting here today?

MR. BOALING  Objection; form

THE WTNESS: | honestly don't know. W thout 02:

under standi ng the context around it, | couldn't --
| wouldn't feel confortable fornulating an opinion.
BY MS. NGUYEN

Q And in form ng your opinion for this IPR

proceedi ng, have you seen the term "control 02:

signal "?
MR. BOALING  Objection; form
THE WTNESS: | don't recall.

BY MS. NGUYEN:

Q Let ne hand you -- 02:
A. Thank you.
Q -- Exhibit 1011. Dr. MlLean, do you

recogni ze this exhibit?

A | don't think so, no. | don't recall if

| have. 02:

MS. NGUYEN. Okay. Can we take a break?
MR. BOWL.I NG Sur e.
THE VI DEOGRAPHER: Off the record at 2:28.

(Short recess.)

THE VI DEOGRAPHER: Back on the record at 2:35. 02:
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BY MS. NGUYEN
Q Ckay. Dr. MLean, if | could have you

turn to paragraph 35 of your declaration.

A Yes.

Q So at the bottom of paragraph 35, | ast 02:
sentence, you provide your definition of data as
meani ng factual information that is sensed or
col l ected and from whi ch deci sions or subsequent
actions can be made; is that right?

A Yes. 02:

Q OCkay. If 1 could have you then turn to
the '225 patent, colum 12, starting at |line 13.

A. Yep.

Q Li ne 13 says "Data derived fromthe
physi cal or physiol ogical data fromthe sensing 02:
devi ces. "

Do you see that?

A. "Any desired way of placing data derived
from" yes.

Q Okay. So is this data derived fromthe 02:
physi cal or physiol ogical data, as stated in
colum 12, line 13 to 14, of the '225 patent
i ncluded in data as part of your definition of
dat a?

MR. BOALING  Objection; form 02:
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THE WTNESS: | want to read the |[ast sentence
of the paragraph before on line 9, colum 12, to
gi ve cont ext.

"Once input to the el ectronic device,
the input data may be further processed, if
necessary or desired, and then displayed to the
user in desired formon the display panel. Any
desired way" -- then to your point -- "Any desired
way of placing data derived fromthe physical or
physi ol ogi cal data from the sensing devices through
in the proper formor format for display on or
out put from el ectronic device may be provided
wi t hout departing fromthe invention."

So data that you're referring to here
can be or may be further processed, if necessary or
desired, then displayed to the user.

BY Ms. NGUYEN

Q Ckay. So is it your opinion that data,
as you' ve defined, includes the data di scussed at
colum 12, lines 13 to 14, of the '225 patent?

A. So first 1'"'mgoing to read from ny
decl arati on, paragraph 38.

“"I'n my opinion, a POSITA in 2006
woul d understand that the ordinary and customary

meani ng of 'data' in the context of the clains of

02:

02:

02:

02:

02:
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the '225 patent neans factual information that is
sensed or collected from which decisions or
subsequent actions can be made."

If I then go to colum 12, this
relates to subsequent actions that can be made on
that factual informtion.

Q When you say "if | then go to colum 12,
this relates to" --

A. Colum 12 -- sorry -- line 9. 1'1]
start there. "Once input into the electronic
device, the input data nmay be further processed, if
necessary or desired.”

In that instance it relates to
subsequent actions can be nade on the factual
information or as |'ve defined "data" within ny
expert decl arati on.

Q OCkay. Then data, as discussed in
colum 12, line 13 -- is the data discussed at
colum 12, line 13, included in data as you have
defined it?

MR. BOALING  Objection; form

THE WTNESS: Colum 12, line 13 -- and |'|
state it again -- any desired way of placing data
derived fromthe physical or physiological data

fromthe sensing device. So line 13 relates to the

02:

02:

02:

02:
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subsequent action fromthe factual information that
I's being sensed or collected fromthe sensor.
BY MS. NGUYEN:

Q So, Dr. McLean, is the answer to ny

guestion a "no"?

A The answer is that the data described on
line 13, colum 12, is the data derived or the
subsequent action based on the factual information
that is being sensed or collected fromthe sensor.

Q Ckay. So is it your opinion that data,
as you' ve defined it, includes the data di scussed
at colum 12, line 137

A. Line 13 -- I'll say it again. Any
desired way of placing data derived fromthe
physi cal or physiol ogical data fromthe sensing
devices, line 13, data corresponds to a subsequent
action that is being made based on the factua
i nformati on sensed or collected fromthe sensor.

Q So is that a "yes" to ny question? 1'm
really confused.

A. Let nme --

Q Let me ask ny question again. |Is it
your opinion -- yes or no -- that data, as you've
defined it, includes the data di scussed at

colum 12, line 137

02:

02:

02:

02:

02:
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MR. BOWLI NG  Objection; form

You can answer the question however
you like. You don't have to answer it yes or no.

THE WTNESS: The way | answered is line 13
corresponds to a subsequent action based on factua
i nformati on sensed or collected fromthe sensor.
BY MS. NGUYEN

Q Okay. Wbuld you agree that data in
colum 12, line 13, is not included in data, as
you' ve defined it?

MR. BOALING  Objection; form msstates the
Wi tness's testinony.

THE W TNESS: Line 13 corresponds to a
subsequent action -- | keep answering it the sane
way -- that's based on factual information sensed
or collected fromthe sensor
BY Ms. NGUYEN

Q So you agree? | don't --

A "Il try this again. So |I'mgoing to
read 38.

“I'n my opinion, a POSITA in 2006
woul d understand that the ordinary and customary
meani ng of 'data' in the context of the clains of
the '225 patent neans factual information that is

sensed or collected and from whi ch deci si ons or

02:

02:

02:

02:

02:
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subsequent actions can be nade."

|"mgoing to read fromline 9 in
colum 12 in the '225 patent.

"Once input to the el ectronic device,
the input data may be further processed, if
necessary or desired, and then displayed to the
user in desired formon the display panel. Any
desired way of placing data derived fromthe
physi ol ogical"™ -- or "the physical or physiol ogical
data fromthe sensing activities" -- "fromthe
sensing devices through in the proper formor
format for display on or output fromelectronic
device may be provided w thout departing fromthe
I nvention."

So, again, line 13, "any desired way
of placing data derived fronl corresponds to a
subsequent action based on factual information
sensed or collected by the sensor.

Q And in your opinion, is data derived
from physical or physiological data included in
your definition of "data"?

A. The data is a subsequent action of the
factual information collected or sensed.

Q And is a subsequent action of the

factual information coll ected or sensed included in

02:

02:

02:

02:
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your definition of "data"?
MR. BOWLING  Objection; form
THE WTNESS: It is derived from data sensed

or coll ected.

BY MS. NGUYEN: 02:

Q When you say it is derived from --

A The data defined on Iine 13 is derived
fromthe factual information collected or sensed by
t he sensor.

Q So woul d you agree that derived data is 02:
not factual information collected or sensed by the
sensor?

MR. BOALING Objection; form m sstates the
W tness's testinony.

THE WTNESS: |'m saying that on line 13 the 02:
data described on |line 13 corresponds to derived
fromthe factual information collected or sensed by
the sensor.

BY MS. NGUYEN

Q So woul d you agree that line 13, data is 02:
derived from data?

MR. BOALING. Objection the form

THE W TNESS: Line 13 corresponds to data that
is being derived fromthat factual information
sensed or collected by the sensor. 02:
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BY MS. NGUYEN:

Q And your definition of "data" is factua

i nformati on sensed or collected by the sensor?

| f

A Yes.

Q Okay. So sticking with the '225 patent, 02: 53
you could turn to colum 14, line 66 to 67.

A Okay.

Q Sorry. Line 55 -- 65.

A. 657?

Q. Yes, to 67. 02: 54

A Okay.

Q It says "The sensing system 408, if any,

may process the sensor data, change its form or

format, or otherw se mani pul ate the data prior to

sending it on to other parts of the system 400." 02: 54
A. Yes.
Q Wuld it be fair to say that under your

definition of "data," your definition includes the

data di scussed at colum 14, lines 65 to 677
MR. BOALING  Objection; form 02: 54
THE W TNESS: Line 65 -- |I'll read from

i ne 65 agai n.

"The sensing system if any, may

process the sensor data, change its formor formt,

or

ot herwi se mani pulate the data prior to sending 02: 55
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it on to other parts of the system"”

"Il go back to my definition of
"data," paragraph 38 of ny expert declaration,
whi ch says "Data, in the context of the '225
patent, means factual information that is sensed or
coll ected from which deci sions or subsequent
actions can be nmade."

Li ne 65 corresponds to subsequent
actions that can or may be nade based on the
factual information sensed or collected fromthe
sensor.

BY MS. NGUYEN:

Q OCkay. So, Dr. MLean, just to make sure
| understand this correctly, would you agree that
data of a subsequent action is excluded from your
definition of "data"?

MR. BOALING  Objection; form

THE WTNESS: So as |'ve stated in
paragraph 38, ny ordinary and customary neani ng
woul d understand -- a POSITA in 2006 woul d
understand that the ordinary and customary meani ng
of data in the context of the clains of the '225
patent nmeans factual information that is sensed or
col l ected and from whi ch deci sions or subsequent

actions can be made.

02:

02:

02:

02:

02:
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Li ne 65, where it says "The sensing
system if any, nay process the sensor data"
corresponds to the subsequent actions that are made
on the factual information sensed or collected by
t he sensor.

BY MS. NGUYEN

Q Ckay. So, Dr. MlLean, it's really a
si npl e question. Paragraph 38 of your declaration,
your definition is factual information that is
sensed or collected and from whi ch deci sions or
subsequent actions can be made; is that correct?

A. Correct.

Q We've repeated it several tinmes, so we
know what your definition is. Does your
definition, as stated in paragraph 38 of your
decl arati on, exclude subsequent actions?

MR. BOALING  Objection; form

THE WTNESS: M definition of data -- and |
know | 've read it a fewtines -- corresponds to
factual information that is sensed or collected
from whi ch deci sions or subsequent actions can be
made.

Line 65 where it says the sensor
system may process the sensor data corresponds to a

subsequent acti on.

02:

02:

02:

02:

02:
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BY MS. NGUYEN
Q Ckay. So, again, nmy question was does
your definition, as stated in paragraph 38 of your

decl arati on, exclude data of subsequent actions,

and you responded with your definition of data. 02:
A | also responded with that |ine 65
corresponds to a subsequent action.
Q Putting aside |ine 65, paragraph 38 your
decl aration --
A. Yep. 03:
Q -- factual information that is sensed or
col l ected and from whi ch deci sions or subsequent
actions can be nade, does it exclude subsequent
actions?
MR. BOALING  Objection; form 03:
THE W TNESS: The definition that's stated of
"“data" corresponds to the factual information
sensed or coll ected.
BY MS. NGUYEN
Q So woul d you agree that your definition 03:
excludes data of subsequent actions?
MR. BOALING  Objection to form
THE WTNESS: |In consideration of the entire
patent and the clainms and the specifications, ny
definition of data, which states factual 03:
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i nformation sensed or collected, corresponds to
that: Factual information that is sensed or
col | ect ed.
BY MS. NGUYEN

Q What do you nean by "corresponds to"?

A It's basically that -- so ny -- based on
ny review of the entire patent and ny understandi ng
of the entire patent and the clains, the ordinary
and customary neani ng of data means factual
information that is sensed or collected.

Q So woul d you agree that your definition
of data includes data of subsequent actions?

MR. BOALING  Objection; form

THE WTNESS: M definition is as stated.
It's data is factual information sensed or
col l ected from whi ch deci sions or subsequent
actions can be nmde.
BY MS. NGUYEN

Q Okay. So I'mjust trying to understand.
Does your definition of data include or exclude
data of subsequent actions?

MR. BOALING  Objection to form

THE WTNESS: My definition includes from

whi ch subsequent actions can be nmade.

03: 01

03: 02

03: 03

03: 03
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BY MS. NGUYEN:
Q And what does "from which" nmean to you?
A In nmy definition --
MR. BOALING  Objection; form
THE W TNESS: Sorry. 03: 03
In my definition, decisions or
subsequent actions are nmade based on the factua
information that is sensed or collected.

BY MS. NGUYEN:

Q So "from whi ch" neans based on? 03: 04

A Usi ng.

Q "From whi ch" nmeans usi ng?

A That's how | define it.

Q But "data," in your opinion, neans
factual information that is sensed or collected, 03: 04
correct?

A Correct.

Q And data, in your opinion, does not

i ncl ude "and from whi ch deci sions or subsequent

actions can be made," correct? 03: 05
MR. BOALING  Objection; form
THE W TNESS: Can you restate that |ast one.

BY MS. NGUYEN:
Q Yes. So data -- the definition of

"data,"” in your opinion, does not include "and from 03: 05
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whi ch deci sions or subsequent actions can be nade,"
correct?
MR. BOALING  Objection; form

THE WTNESS: My definition of "data" states

"factual information that is sensed or collected 03:
and from whi ch deci sions or subsequent actions can

be made. "

BY MsS. NGUYEN:

Q So earlier when | asked you does your
definition include or exclude data of subsequent 03:
actions, you answered "ny definition includes from
whi ch subsequent actions can be made.™

Do you recall that?

A | do.

Q Does your definition of data include 03:
data of subsequent actions?

MR. BOALING  Objection; form

THE WTNESS: M definition is as stated;
factual information that is sensed or collected and
from whi ch deci sions or subsequent actions can be 03:
made.

BY MsS. NGUYEN

Q Ckay. Dr. MLean, can | have you turn
to colum 14, |ine 55.

A 55. Yes. 03:
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Q At line 55 it's discussing Sensors A
and/or B, and then it says "and data fromthese
sensors is sent to the sensing system s processing

system e.g., or mcroprocessor."

A Yes. 03: 07
Q Woul d you agree that the sensing system
i ncl udes a m croprocessor?
MR. BOALING  Objection; form
THE WTNESS: | agree with what's stated,
which is "data fromthese sensors is sent to the 03: 08
sensing system s processing system"”
BY MS. NGUYEN:
Q Woul d you agree that the sensor device
i ncl udes a m croprocessor?
MR. BOALING  Objection; form 03: 08
THE W TNESS: The sensing system i ncorporates
a mcroprocessor.
BY MsS. NGUYEN
Q Woul d you agree that the sensor device
IS a conmputer? 03: 08
MR. BOALING  Objection; form
THE W TNESS: W thout being able to see the
system | amnot confortable or in a position to
really opine whether it is or is not a conputer.
Page 120

Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1014 Page 120
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00424




N

oo g~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BY MS. NGUYEN:

Q s it your opinion that a m croproce
is not a conputer?

MR. BOALING  Objection; form

THE W TNESS: Again, wthout seeing the
m croprocessor and understandi ng nore about the
m croprocessor, | can't unequivocally state whet
it is or is not a conputer.

BY MS. NGUYEN:

Q And based on your experience as an
expert in the field of conputer programm ng, you
can't opine as to whether a mcroprocessor is a
conmput er?

MR. BOWLI NG  Objection; form

THE W TNESS: As an expert in conputer
programm ng, |'man expert in witing conputer
progranms. And, again, wthout seeing the conput
or whatever machine |I'm working on, whether it b
m croprocessor or incorporated m croprocessor or
not, | can't opine on whether it is or isn't a
conputer without seeing it.

BY MS. NGUYEN:

Q And in order to form your opinion on

'225, do you need to see the sensing systems

m croprocessor ?

ssor

03: 09
her

03: 09

03: 10
er
e a

03: 10

t he

03: 11
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A. No.

Q Okay. So are you able to determ ne
whet her the sensing systemin the '225's
m croprocessor is a conputer?

MR. BOALING  Objection; form

THE W TNESS: Based on what is witten from
lines 50 to 60 in colum 14, | amable to state
that -- and 1'll read it -- "Data fromthese
sensors is sent to the sensing system s processing
system -- as an exanple, a m croprocessor -- which
optionally may cause the data to be stored.”

So what | can deduce fromthat is
that it incorporates a sensing system and a
processi ng system
BY MS. NGUYEN:

Q When you say it incorporates a sensing
system and a processing system what are you
referring to?

A Sorry. That based on those ten |ines
that we've been tal king about in this exanple --
"Il read it again -- "Data associated with an
athletic performance is sensed by Sensors A and/or
B, and data fromthese sensors is sent to the
sensing system s processing system"”

Q Okay. And would you agree that a

03:

03:

03:

03:

03:
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conput er perforns processing?
A. A conputer can perform processing.
Q So woul d you agree that a conputer is a

processi ng systenf

MR. BOALING  Objection; form 03:
THE W TNESS: Again, w thout seeing a
particul ar conputer, | can't be that generic. |
can't state unequivocally that a conmputer is a
processi ng system
BY MS. NGUYEN: 03:
Q Wul d a POSI TA agree that a conputer is
a processing systenf
MR. BOALING  Objection; form
THE W TNESS: A POSITA would simlarly not
opi ne unless given all of the information on that 03
system
BY Ms. NGUYEN
Q A POSI TA given all of the know edge a
POSI TA has woul d not opine on whether a conputer is
a processing systenf 03:
A. W t hout seeing the system and
under st andi ng nore about the system a POSITA isn't
confortable in opining on that.
MS. NGUYEN:. Okay. Let's take a break.
THE VI DEOGRAPHER: Off the record at 3:13. 03:
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(Short recess.)
THE VI DEOGRAPHER: Back on the record at 3
BY MS. NGUYEN:
Q Okay. Dr. MLean, going back to you
definition of "data" in paragraph 38 of your

decl aration -- and, again, everyone knows what

1 22.

r

03: 23

paragraph 38 of your declaration states -- is data

derived from sensed data within your definition
data as already stated in paragraph 38 of your
decl arati on?

MR. BOALING  Objection; form

THE WTNESS: M definition of data is der
fromor is devel oped based on the entirety of th
patent and the information provided in the
specification of the patent, which -- | won't re
t he whol e paragraph -- "is factual information t
is sensed or collected fromwhich decisions or
subsequent actions can be nade.”

Line 13 on colum 12, | think --
sorry. Was it line 13?7 It was. Line 13 on
colum 12 of the patent, which describes data
derived from-- or refers to a subsequent action
based on the factual information sensed or

col | ect ed.

of

03: 23

i ved

e

ad 03: 24

hat

no,

03: 24
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BY MS. NGUYEN
Q Ckay. So I'mnot tal king about line 13
or a specific passage in the '225. |1'm not asking

for your definition, as stated several tines in

your testinmony and on paragraph 38 of your 03:
decl arati on.
" mjust asking a very sinple
question. |Is data sensed -- sorry -- is data
derived from sensed data within your definition of
dat a? 03:
MR. BOALING  Objection; form
THE W TNESS: Data derived is a subsequent
action of the sensed or collected factual
I nformation.
BY MS. NGUYEN: 03:
Q OCkay. |I'mnot quite sure that answered
my question. Again, very sinple question. |Is data
derived from sensed data within your definition of
dat a?
MR. BOALING  Objection; form 03:
THE WTNESS: My definition is based on the
'225 patent, ny understanding of the '225 patent;
and the ordinary and customary neani ng of data in
the context of that patent is factual information
sensed or collected. This is defined across the 03:
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specifications, across the patent, and that's ny
understanding -- that's how |'ve defined ny
definition of data.

BY MS. NGUYEN:

Q Okay. So does your definition of data 03:
I nclude data derived from sensed data, or does it
excl ude data derived from sensed data?
MR. BOALING  Objection; form
THE W TNESS: Derived data is a subsequent
action. 03:
BY MS. NGUYEN
Q So your definition of data excl udes
derived data, correct?
A. My definition of data considers derived
data as a subsequent action. 03:
Q And "consi ders" neans exclude, right?
MR. BOALING  Objection; form
THE W TNESS: "Consi ders" nmeans consi ders.
BY MS. NGUYEN
Q "Consi ders" nmeans exclude, right? 03:
MR. BOALING  Objection; form asked and
answer ed.
THE WTNESS: | don't know another way to
respond. "Considered,” for nme, nmeans consi dered.
I don't know how el se to respond to that. 03:
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BY MS. NGUYEN:
Q Your definition of data considers
derived data as a subsequent action. So does that

mean your definition of data excludes derived data?

MR. BOALING  Objection; form 03:
THE WTNESS: My definition considers derived
data as a subsequent action.
BY MsS. NGUYEN:
Q So is data a subsequent action?
MR. BOWLI NG  Objection; form 03:
THE WTNESS: In relation to your question
about derived data, derived data is a subsequent
action.
BY MS. NGUYEN
Q And derived data is different from data; 03:
is that right?
MR. BOALING  Objection; form
THE WTNESS: It depends on the context.
That's a pretty broad statenent.
BY MS. NGUYEN: 03:
Q You said derived data is a subsequent
action, right?
A MM hmm
Q Woul d you agree that data is a
subsequent action? 03:
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MR. BOWLI NG  Objection; form

THE WTNESS: In reviewing and in |ight of
patent, | view derived data as a subsequent acti
BY Ms. NGUYEN:

Q But you do not view data as a subseq
action?

MR. BOALING  Objection; form

THE WTNESS: Wthin the patent, data, as
defined based on ny review of the patent and the
specifications and the clains, data neans factua
information that is sensed or collected.
BY MS. NGUYEN:

Q Does derived data nean factua
i nformation that is sensed or collected?

MR. BOALING  Objection; form

THE WTNESS: Wthin ny definition and ny
review of the patent, derived data is a subseque
action.
BY MS. NGUYEN

Q And in your view, are data and
subsequent action two different el ements?

A. In ny review --

MR. BOWLI NG  Objection; form

THE WTNESS: Sorry. In ny review and in

definition, a subsequent action -- let nme rephra

t he

on.

uent 03: 31

I 03: 31
03: 31
nt
03: 32
nmy
se 03: 32
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that. Factual information is sensed or coll ected,
from whi ch subsequent actions can be nade.
BY MS. NGUYEN:

Q So in your view, are data and subsequent
action two different elenents?

A In nmy view, based on ny review of the
patent, factual information is sensed or coll ected.
Deci si ons or subsequent actions are made, from
whi ch or fromthat factual information that is
sensed or collected.

Q So two different elenments?

MR. BOALING  Objection; form

THE WTNESS: No. 1'll say that again. W
have factual information that is sensed or
col l ected, from which decisions or subsequent
actions can be made.

BY MS. NGUYEN

Q Ckay. |Is there a reason why you're not
willing to answer ny question, Dr. MLean?

MR. BOWALING  Objection; argunentative,

m sstates the witness's testinony.

THE WTNESS: | feel like I'"manswering it.
My definition is based on ny review of the patent
and the clainms and the specification. And based on

that review, the ordinary, customary neani ng of

03:

03:

03:

03:

03:
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data in that context neans factual information that
is sensed or collected, from which deci sions or
subsequent actions can be made.

MS. NGUYEN. Okay. We have no further

guesti ons. 03: 34
MR. BOWALING  Not hing from us.
THE VI DEOGRAPHER: This deposition is off the
record at 3: 34.
FURTHER DEPONENT SAI TH NAUGHT
(Proceedi ngs concl uded at
3:34 p.m)
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ERRATA SHEET

|, SCOTT McLEAN, Ph.D., have read the
foregoing transcript of nmy deposition taken on
January 10, 2024, and except for any corrections
noted below, it is a true and correct transcript of
my deposition given on the date aforesaid.

CORRECTI ONS BASED ON ERRORS I N
PAGE LI NE REPORTI NG OR TRANSCRI PTI ON

SCOTT McLEAN, Ph. D.

STATE OF I LLINO S )

COUNTY OF
Subscri bed and sworn to before nme
this day of , 2024.
[ Seal ]
Notary Public
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STATE OF I LLINO S )
) SS:
COUNTY OF COOK )

I, Valerie M Cal abria, CSR, RPR, do hereby
certify that SCOTT McLEAN, Ph.D., was duly sworn by
me to testify the whole truth, and that the
f oregoi ng deposition was recorded stenographically
by me and was reduced to conputerized transcri pt
under my direction, and that the said deposition
constitutes a true record of the testinony given by
said w tness.

| further certify that the reading and
signing of the deposition was not waived, and that
t he deposition was submtted to M. Aaron P.
Bow i ng, Patent Owner's counsel, for signature.

| further certify that | amnot a relative or
enpl oyee or attorney or counsel of any of the
parties, or a relative or enployee of such attorney
or counsel, or financially interested directly or
indirectly in this action.

IN W TNESS WHEREOF, | have hereunto set ny
hand this 12th day of January, 2024.

| P .
Vil (A Lden

Val erie M Cal abria, CSR, RPR
Il'l'inois CSR License 084-003928

Page 132

Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1014 Page 132
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00424




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Aaron P. Bow ing, Esq.
aaron. bow i ng@r nol dporter.com

January 12, 2024
RE: LULULEMON ATHLETI CA CANADA | NC. vs. NI KE, | NC.
January 10, 2024, Scott MLean, Ph.D. (JOB NO. 6376159)
The above-referenced transcript has been
conpl eted by Veritext Legal Solutions and
review of the transcript is being handl ed as foll ows:
__ Per CA State Code (CCP 2025.520 (a)-(e)) — Contact Veritext
to schedule a tinme to review the original transcript at
a Veritext office.
Per CA State Code (CCP 2025.520 (a)-(e)) - Locked . PDF
Transcript - The witness should review the transcript and
make any necessary corrections on the errata pages included
bel ow, notating the page and |ine nunber of the corrections.
The witness should then sign and date the errata and penalty
of perjury pages and return the conpl eted pages to al
appearing counsel within the period of time determ ned at
t he deposition or provided by the Code of Civil Procedure.
Wai ving the CA Code of Civil Procedure per Stipulation of
Counsel - Original transcript to be released for signature
as determ ned at the deposition.
Si gnature Waived — Reading & Signature was wai ved at the

time of the deposition.
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_X_ Federal R&S Requested (FRCP 30(e)(1)(B)) — Locked . PDF

Transcript - The witness should review the transcript and
make any necessary corrections on the errata pages included
bel ow, notating the page and |ine nunber of the corrections.
The wi tness should then sign and date the errata and penalty
of perjury pages and return the conpleted pages to all
appearing counsel within the period of time determ ned at

t he deposition or provided by the Federal Rules.

Federal R&S Not Requested - Reading & Signature was not

requested before the conpletion of the deposition.
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LULULEMON ATHLETI CA CANADA | NC.

Scott McLean, Ph.D.

vs. NI KE, | NC.

(JOB NO. 6376159)
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1f there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PITI). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1014 Page 170
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00424






