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Overview of the '225 patent
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Portland, OR (US), William F.
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(21} Appl. Na.: 15/968,243

(22} Filed: May 1, 2018
(65} Prior Publication Data
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5410472 A 40593 Anderson
(Continued)

FOREIGN PATENT DOCUMENTS

1322935 A 112001
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E4d

OTHER PUBLICATIONS

Feb. 1, 2008 (W) Pantinl Search Repan—App. No. PCTUSOT
019384

Sundhara M Ganesan
dgent, or Firnt — Bunner & Witeoff, Lid

(3T ABSTRACT

Athletic performance sensing andior trcking sysiems
inelude compon or messuring or sensing athletic per-
formance data smndior for storing and/or displiving desired
information associsted with the athletic performance 1o the
wser {or others). Such 5 s o wide variety
of options in cresting g and presenting
media content during the athletic performance, ele., eg. W
help keep users enteripined and motivated. In some
instances, user feedbock muy be used, optionally in combi-
nation with objective data relating 1o a workout, to contral
features of the workout routine, to control the music or ather
media content selected andor presented. andfor to control
femmures of future workowt routines andfor the presented
media content.

10 Claims, 19 Drawing Sheets
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Overview of Acres

US 2005007080941
as United States
nz Patent Application Publication () Pub. No.: US 2005/0070809 Al

Acres 43) Pub. Date: Mar. 31, 2005
(54) SY' EGULATING EXERCISE Publication Classification
AND ETWORK
(51) Int. C17 AGLE 502
(76)  Ioventor:  John F Acres, Corvallis, OR (US) (52) US. CL .. BIHYS08
Comespondence Address: (5T ABSTRACT

MARGER JOHNSON & MCCOLLOM,

Diisclosed is an automatic system for configuration, direction

1030 SW MORRISON ST

PORTLAND, OR 97205 (US) and rucmding of exercise program for an i d ual, h.m'_ml

upon The attained heart rte of that person during an exercise

(213 Appl, Nos 10/952,037 period. Configuration data can be siored on an account
aveessible over a network. Configuration data can alse be

(22)  Filed: Sep. 27, 2004 slored in an clectronic device. The electronic device can

provide infor

tion feedback w0 the user indicating the

Related ULS. Application Data user’s progress in a workout. In some embodiments the
device can also send i i Is 100 patibl
{60y Provisional application No. 60/307_150, filed on Sep. exercise equipment according to heart rate or oiher exercise

20, 2003, parameter

CENTRAL CONFIGURATION
SITE DEVICE

170 150
!
EXERCISE AND CONFIGURABLE
ENVIRONMENT EXERCISE
SENSORS EQUIPMENT
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Overview of Pyles
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ue) United States

Pyles et al.

US 200502725644

uz Patent Application Publication o) Pub. No.: US 2005/0272564 Al

(43 Pub. Date: Dec. 8, 2005

(54)

(7)) Iovenmrs: Nathan Pyles, Lake Mills, W (US
Derck Nelson, Lake Mills, W1 (U

WI (US)

Comespondense Address;

PATRICLA SMITH KING

SUITE 22

121 NORTH MIDVALE BOULEVARD
MAIDISON, WI 537055072

(73 Assignee; JOHNSON  HE 'H

ichung Hsicn (TW)
(21} Appl. No.: 10/700,875
(22)  Filed: Jun. 2, 2004

Publication Classification

(511 Int €LY

AND METHOD FOR
s "

Cric James Goldapske, Sun Prairie,

o ABIB T1/0; ARSE 22/04

(52) US. Cl s s SIS A28

57 ABSTRACT

Disclosed is an excreise apparatus for use in aceurately and
sutomatically tracking numbxr of steps taken by a user both
on and off of an exercise machine. The apparatus comprises.
a step counier such as a pedometer for counting number of
sieps faken by 2 user, ihe sicp counier continually counting
eumulative number of steps taken in a given tme period
both while the user is on and off of the exercise machine, the
step counter having a first communication means for peri-
odically o g the current © step count to
a console of an exercise machine while the uses the

exercise maching; and, the console comprising, a second
communication means for receiving the current cumulative
numberof steps from the step counter while the user uses the
exercise machine. The apparas may funber comprise o
data processor, a display and a memory means.
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Overview of Abbondanza

S00552T239A
United States Patent [ 1] Patent Number: 5,527,239
Abbondanza 1451 Date of Patent: Jun. 18, 1996
[54] PULSE RATE CONTROLLED EXERCISE 5207621 51983 Kocketal ... AN
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5213555 51993 AB2S02 X
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L) st iw \-?I‘ Falls, N.Y. E:‘;{}\;\Cm 5230673 ;ntm: 482902 X
& PR 5267568 1271993 128704 X
[21] Appl. No: 13843 FOREIGN PATENT DOCUMENTS
(22] Filed: Feb. 4, 1993 0199442 10719856  Ewropean Pat OF
(3] Int QA° . - .. AGLE 504 OTHER PUBLICATIONS
] veQ .. w:.mz;g?z ;zmwz: Panther By Stairobic sales brochure, Feb. 5, 1993,
3 . s s : Sears & Roebuck Catalog product descripuon,
(58] Field of Search ............ . 482M1-9, 34, 62, iy ol ettt
4820901, 902; 364/413.01; 128/606, 697, M.ind.sc-upc Adverdaeiseni.
1 X
1 Catalog: 1 ive Wircloss Vidoo
Exercise Cycle.
56 References Cited
l Simpn Proform Fitness Products: Video Track Advenisement, Dec
U5, PATENT DOCUMENTS 1991,
3363608 1968 Marchouse Primary Examiner—Richard ). Apley
4.2;4.0‘1; i;wﬂ i, T - ‘gg § Assisiant Examiner—Glenn E. Richman
427808, ”‘,:3:}2 ;ﬂ:‘:;":v g Autarey, Agent, or Firm—Banner & Allegresd, Lid
Y1984 Canmingham ... .. 4862 X -
91986 Schroeder et al. . 157) ABSTRACT
V1987 Ban A pulse controlled exercise system is disclosed which incor-
/1987 Pots porates an exescise device, & monitor capable of displaying

/1987 Shyw .
A/198R
4763284 B/I9ER
A800,310 L1989
AR0S631  219E9
4807630 21989
4828257 S99

images formed from television signals, & pulse rale semsor
for sensing the pulse rale of a user of the pulse controlled
excrcise sysiem, and a controller. The controller is coupled
1o the pulse rate sensor, 10 the exercise device, and W the
monitnr. The controller is used to comtrol the exercise
device™s speed and other states and 10 cause the pulse rate of
4P42266 61989 the user 1o be displayed on the monitor a5 the user progresses
4B48.TIT TN through his or her exercise regimen. Morcover, disclosed is.
848,73 1989 2 = :

4911427 1990 Masumooo et al an exercise device which has circuitry o generate a televi-

B9u) sion type signal which may be displayed on a momitor which
T 950 is capable of displaying imsges formed from such elevision
1211990 type signals. Finally, 3 method is disclosed which incorpo-
31991 rales the steps of dewcting a excreiser’s pulse ruic, deter-
1991 mining whether the exerciser’s palsc rate is within a target
61991 hean rate range, controlling an exercise device in accor-
Ly dence with the exerciser’s pulse rate, and displaying the
sl exerciser’s pulse rate on 3 moniter of the type described in
111991 this patent
41992 Witierson et al

5125412 61992 Thortos . 170X

135447 81992 Robands. Ir. cx al. 14 Claims, 14 Drawing Sheeis
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“data” (claims 1 and 12)
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Claim 1: “data”

1. A method comprising:

establishing, by a sensor device, data communication with
a piece of workout equipment;

transmitting, by the sensor device and to the piece of
workout equipment, a first set of data for operating a
first function of the piece of workout equipment; and

transmitting, by the sensor device and to the piece of
workout equipment, a first set of activity data corre-
sponding to an activity performed by a user during a
first time period, wherein the piece of workout equip-
ment 1s configured to display the first set of activity
data.

’225 patent, Ex. 1001 at 45:8-20

11
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UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAT. BOARD

LULULEMON ATHLETICA CANADA INC.
and LULULEMON USA INC_,
Petitioner,

V.
NIKE, INC._,
Patent Owner.

IPR2023-00424
Patent 10,923,225 B2

Before JOSIAH C. COCKS, GEORGE R. HOSKINS, and
STEPHENE. BELISLE, Administrative Patent Judges.

COCKS, Administrative Patent Judge.

DECISION

Grantmg Institution of Inter Partes Review
I5USC §314
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Board asked the parties to submit proposed constructions of “data”

—————— T

In reviewing the parties’ briefings at this stage, we determine that it 1s
necessary to address the meanmg of the term “data” that appears in each of

mdependent claims 1 and 12.

S~ ——————— —————— T T

e — T —— —

Institution Decision, Paper 11 at 9

12




Nike’s construction of “data”

Nike’s Proposed Construction of “data”

ordinary & customary meaning
%k %k 3k

“factual information that is sensed or
collected, and from which decisions or
subsequent actions can be made”

Patent Owner's Response, Paper 19 at 14-19

13
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The Claims
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The claims support Nike’s construction of “data”

1. A method comprising:

establishing, by a sensor device, data communication with
a piece of workout equipment;

transmitting, by the sensor device and to the piece of
workout equipment, a first set of data for operating a
first function of the piece of workout equipment; and

transmitting, by the sensor device and to the piece of
workout equipment, a first set of activity data corre-
sponding to an activity performed by a user during a
first time period, wherein the piece of workout equip-
ment 1s configured to display the first set of activity
data.

T a _— i — e — . _ - e

225 Patent, Ex. 1001 at 45:8-20
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— _ S — . TN T e~

12. An athletic activity tracking system comprising:
a piece of workout equipment comprising a display
device; and
a first sensor to measure an athletic performance of a user,
wherein the first sensor is programmed and adapted to:
establish data communication with the piece of work-
out equipment;
transmit, to the piece of workout equipment, a first set
of data for operating a first function of the piece of
workout equipment; and
transmit, to the piece of workout equipment, a first set
of activity data corresponding to an activity per-
formed by a user during a first time period, wherein
the piece of workout equipment is configured to
display, via the display device, the first set of activity
data.

'225 Patent, Ex. 1001 at 46:9-24

15



The claims support Nike’s construction of “data”

The athletic performance data presented by the
display system may include information based on output

from the sensor (such as speed imnformation. distance infor-

’225 Patent, Ex. 1001 at 5:27-30 (cited in Patent Owner’s Response, Paper 19 at 15-16)

16
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The claims support Nike’s construction of “data’

—————— A B i

—_— ———

5. The method of claim 3. wherein adjusting the one or
more settings of the piece of workout equipment comprises
one of:

increasing a time period associated with at least one

workout activity in a workout routine; or

decreasing the time period associated with at least one

workout activity in the workout routine.

7. The method of claim 3, wherein adjusting one or more
settings of the piece of workout equipment comprises one
of:

increasing a workout speed of the piece of workout

equipment; or

decreasing the workout speed of the piece of workout

equipment.

225 Patent, Ex. 1001 at 45:30-59 (cited in Patent Owner’s Response, Paper 19 at 16)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

T ———— e ——————. i — T~

6. The method of claim 3, wherein adjusting one or more
settings of the piece of workout equipment comprises one
of:

icreasing a resistance level of the piece of workout

equipment for at least one workout activity in a work-
out routine; or

decreasing the resistance level of the piece of workout

equipment for at least one workout activity in the
workout routine. -

e e e~ e ™ e e e e e e et . ——

8. The method of claim 3, wherein adjusting one or more
settings of the piece of workout equipment comprises one
of:

increasing an incline level of the piece of workout equip-

ment; or

decreasing the incline level of the piece of workout

equipment.

17



The claims support Nike’s construction of “data”

Nike’s construction is not redundant of the dependent claims

9. The method of claim 1, wherein the first set of data
comprises user identification information, and wherein the
first function comprises associating activity data stored at
the piece of workout equipment with the user.

_—— - _—_—

’225 patent, Ex. 1001 at 45:60-63

18. The athletic activity tracking system of claim 12,
wherein the first set of data comprise user identification
information, and wherein the first function comprises asso-

ciating activity data stored at the piece of workout equip-
ment with the user.

e — S -
— s o . — e

225 patent, Ex. 1001 at 46:59-63

18
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon mischaracterizes Dr. McLean’s testimony

Q. Okay. So, Dr. McLean, does the sensor

device collect only athletic performance data?

THE WITNESS: As I said, the sensor senses or

B .

) collects factual information about performance
Nike’s expert, however,

data, or factual information about performance.
believed that “factual information” excludes “identification information.”

BY MS. NGUYEN:
(Ex. 1014, 35:1-36:12 (Nike’s expert testifying that the only data that the sensor

Q. And in your opinion, is identification
device senses or collects is performance data).) , , , ,
- e e information factual information about performance?
Petitioner’s Reply , Paper 25 at 7 _ _
A. Can you just reask that question.
Q. Yes. In your opinion, is identification

information factual information about performance?
MR. BOWLING: Objection; form.

THE WITNESS: No.

McLean Deposition, Ex. 1014 at 35:24-36:12
19
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The Specification

20
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



The specification supports Nike’s construction of “data”

—_———_m——————————— —_— e ————

The specification confirms “data” is Aspects of the present invention relate generally to sys-

: linf : hat is “ tems and devices used for athletic performance sensing, e.g.,
actual information that is “sensed or to measure, process, store, and/or output physical and/or

collected” ph}f&iulugiml data associated with an athletic event, an
exercise rt‘.ll.llll'l-l: or l.‘.llllt‘.‘I' ph} H]Ld] or a lhlE[lL pﬂl‘flll‘l‘l‘ldllﬂt}

- e - e —————— ——— ——————————

Ag some more t-.pﬂulu. examples, in the environment
illustrated in FIG. 1, sensors 102(a) and/or 102(56) may sense
step count and data associated with such activities (e.g., for
pedometer type speed and/or distance measuring). GPS data
(e.g., location and/or altitude data, tume data, etc.), step
impqct force data (e.g.. for active impact attenuation con-
~trol), jump height data or the like. Sensor Illl{r} ma}r sense

e ———————

~ Additional examp]es of potentlal types
of data relating to an athletic performance that may be
sensed and/or collected include, but are not limited to: route
data; ambient temperature data; ambient humidity data;
barometric pressure data; sole member compression data; air
intake rate or volume data; air expel rate or volume data;
EEG data; blood gas content data, and the hke

225 Patent Ex. 1001 at 4: 13—17 9: 31—36 9 43-49 - "21
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The specification supports Nike’s construction of “data”

The specification confirms “data” is factual information
“from which decisions or subsequent actions can be made”

Data collected as a workout progresses
(e.g., via module 502, etc.) also may be used, 1f desired, to
control the exercise equipment or other workout or athletic

performance devices (e.g.. to set or change intensity or
_resistance levels, to shorten or lengthen workout times, etc.).

’225 Patent, Ex. 1001 at 19:61-65 (cited in Patent Owner’s Response, Paper 19 at 18)

22
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The specification supports Nike’s construction of “data”

A construction is favored when it “is better supported by the specification,
and...provides the better description” of the claimed invention.

Osram GmbH v. Int’l Trade Comm’n, 505 F.3d 1351, 1357 (Fed. Cir. 2007)

Case referenced Patent Owner’s Sur-Reply, Paper 29 at 4

23
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The specification supports Nike’s construction of “data”

lululemon relies on portions of the specification consistent with Nike's construction

Data also may be transferred from the user’s portable
equipment (e.g., module 502, interface device 506, and/or
electronic device 508) to the exercise equipment or other
workout or athletic performance setting 604. For example,

225 Patent, Ex. 1001 at 19:34-37 (cited in Patent Owner’s Sur-Reply, Paper 29 at 5)

24
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The specification supports Nike’s construction of “data”

lululemon’s cited examples of “data” are sensed or collected

If desired, the microprocessor on board
the sensing system 408, if any, may process the sensor data,
change its form or format, or otherwise manipulate the data
prior to sending 1t on to other parts of the system 400,

e e —— —— e~

’225 Patent, Ex. 1001 at 14:64—67 (cited in Patent Owner’s Sur-Reply, Paper 29 at 6)

Any desired way of placing data derived from the physi-
cal or physiological data from the sensing devices 102(a)
through 102(d) in the proper form or format for display

’225 Patent, Ex. 1001 at 12:13-16 (cited in Patent Owner’s Sur-Reply, Paper 29 at 6)

25
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The prosecution history does not support lululemon’s construction of “data”

Statements that distinguish the prior art on bases other than the disputed
limitation are not relevant to the meaning of the disputed term.

In re Rambus Inc., 694 F.3d 42, 48 (Fed. Cir. 2012)

Case referenced Patent Owner’s Sur-Reply, Paper 29 at 7

26
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The prosecution history does not support lululemon’s construction of “data”

“By abandoning its argument . . . applicant acquiesced to the examiner’s
views.”.

Malvern Panalytical Inc. v. TA Instruments-Waters LLC, 85 F.4th 1365 (Fed. Cir. 2023)

Case referenced Patent Owner’s Sur-Reply, Paper 29 at 7

27
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Extrinsic Evidence
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Extrinsic evidence supports Nike’s construction of “data”

data 1. Factual information, such as that derived from obser- dﬂ‘!ﬁﬂ 1. *Information, in any form, on 1
vation, experimentation, or calculation, especially that u_.rhlr__h computer programs r_:pm'm:z-_Tlm dis-
which is used for processing and/or further analysis. 2. In- tmcnﬁun between program _l[mﬁtructm_nﬁ] and
formation which is represented in a manner suitable for digi- data is a fundamental one in com [-'{'-l““i-’.l (see
tal transmission or computer use. 3. Originally the plural VON NEUMANN MACHINE). It is in this funda-
form of the word datum, although data is commonly used mental sense that the word is used in terms
in either the plural or singular form. such as *data, *data break, *data bus, *data

A ————— cartridge, *data communications, *data

Wiley Dictionary, Ex. 2002 at 4 (cited in Patent Owner’s Response, Paper 19 at 18) UHI'I'I'[JTEH."LHJ]'I. Ftiiliﬂ name, ’[lﬁ[il pre HEL’-HL’IH.

*data subject, and *data type.

Oxford Dictionary of Computing, Ex. 2003 at 4
(cited in Patent Owner’s Response, Paper 19 at 19)

“Il]n this type of machine, there are program instructions and --
and data upon which the program operates, and there is an
important difference between the two. Because treating one as
the other causes the machine not to work correctly. . ”

Houh Deposition, Ex. 2005 at 157:17-158:7 (cited in Patent Owner’s Response, Paper 19 at 18)

29
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Extrinsic evidence supports Nike’s construction of “data”

“Dictionaries, and especially technical dictionaries . . . assist the court in
determining the meaning of particular terminology to those of skill in the art
of the invention.”

Phillips v. AWH Corp., 415 F.3d 1303, 1318 (Fed. Cir. 2005) (en banc).

Case referenced Patent Owner’s Response, Paper 19 at 19

30
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Ground 1: lululemon Fails To Show That Acres Anticipates The
Challenged Claims

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Ground 1: Acres Anticipation

1-8, 10, 12-17, 19 Acres
2 103 1-8, 10, 12-17, 19 Acres
3 103 9,18 Acres, Pyles
4 103 1-5, 7, 10, 12-14, 16, 19 Abbondanza
5 103 9,18 Abbondanza, Pyles
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lululemon Fails To Show That Acres Discloses Limitations [1B]/[12Cii]
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Acres doesn’t disclose a “first set of data for operating a first function of the piece of workout

equipment” [1B]/[12Cii]

Acres recognizes distinction between “data” and “commands”

If the Bug 601 senses,
based upon the exerciser’s heart rate, that exertion level
should increase because the exerciser’s heart rate 1s below
the target, the Bug 601 sends a command to the treadmill
150 telling 1t to 1ncrease speed by a specific amount.

Acres, Ex. 1002 at 489 (cited in Patent-Owner’s Response, Paper 19 at 22)

34
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Acres doesn’t disclose a “first set of data for operating a first function of the piece of workout

equipment” [1B]/[12Cii]

Acres recognizes distinction between “data” and “commands”

e SR e o i o ~ Q Right. ©Okay. Can you help me understand the

[0089] At the most clemcntary level the Bug 601 takes difference between the exercise information that's
’

control of compatible exercise machine parameters that input into the bug, on the one hand, and the
determine exertion level. When the Bug 601 is used with a commands that are sent from the bug to the exercise
compatible treadmill 150, the treadmill speed 1s controlled machine, on the other hand?

by the Bug’s own processor 420. If the Bug 601 senses, * ok %

based upon the exerciser’s heart rate, that exertion level A  Some of the -- one example of what's input
should increase because the exerciser’s heart rate is below into the -- the bug is -- is -- is described in 84
the target, the Bug 601 sends a command to the treadmill where the input are these pulses received from the

150 telling 1t to increase speed by a specific amount. After
a time, for example 30 seconds, the Bug 601 again tests the
exerciser’s heart rate against the target. If the heart rate 1is
still below target, the treadmill 150 1s again instructed to

increase speed by another amount.
——— T ———a e A e P e P e g treadmill, telling it to increase speed by a

heart rate sensor 610, of Acres, in this particular

example. k% %k

And in this case, in the middle of 89, one

example is that the bug sends a command to the

Acres, Ex. 1002 at 989 (cited in Patent-Owner’s Response, Paper 19 at 22) specific amount, so -- and, of course, there's a
condition under which it does that, which is
described earlier.

So that's -- that's the input to the bug. Houthepoﬁﬁon
’

That -- that -- and the output of the bug commanding Ex. 2005 at 108:12-16,
21-25, 109:16-25

the exercise device, in this case, the treadmill, to

increase the speed by a specific amount. 35

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Acres doesn’t disclose a “first set of data for operating a first function of the piece of

workout equipment” [1B]/[12Cii]

Dr. Houh recognizes Acres’ distinction between “data” and “commands”

Q: Right. Okay. Can you help me understand the difference between the exercise
information that’s input into the Bug, on the one hand, and the commands that
are sent form the Bug to the exercise machine, on the other hand?

[clarifying questions omitted]

A:...the input are the pulses received from the heart rate sensor, 610 in Acres in
this particular example. . .. the input is used to count pulses, count the pulse
inputs and they’re filtered and whatnot is described and then the output is
generated—different outputs are generated, you know, commanding the treadmill
to increase speed by a specific amount or maintain speed or to slow by a given
amount. And there’s some processing involved to determine which of these
commands to issue.

Houh Deposition, Ex. 2005 at 108:12—110:21 (cited in Patent-Owner’s Response, Paper 19 at 22—23)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Acres doesn’t disclose a “first set of data for operating a first function of the piece of

workout equipment” [1B]/[12Cii]

lululemon argues that the “combined sensor device” transmits a first set of data

If the Bug 601 senses,
based upon the exerciser’s heart rate, that exertion level
should 1ncrease because the exerciser’s heart rate is below
the target, the Bug 601 sends a command to the treadmill
150 telling 1t to 1ncrease speed by a specific amount.

Acres, Ex. 1002 at 9[89 (cited in Patent-Owner’s Response, Paper 19 at 22)

37
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Acres doesn’t disclose a “first set of data for operating a first function of the piece of

workout equipment” [1B]/[12Cii]

Acres fails to show that “decisions or subsequent actions can be made” from data

[0089] At the most elementary level, the Bug 601 takes
control of compatible exercise machine parameters that
determine exertion level. When the Bug 601 is used with a
compatible treadmill 150, the treadmill speed is controlled
by the Bug’s own processor 420. If the Bug 601 senses,
based upon the exerciser’s heart rate, that exertion level
should increase because the exerciser’s heart rate is below
the target, the Bug 601 sends a command to the treadmill
150 telling it to increase speed by a specific amount. After
a time, for example 30 seconds, the Bug 601 again tests the
exerciser’s heart rate against the target. If the heart rate 1s
still below target, the treadmill 130 1s again instructed to
increase speed by another amount.

Acres, Ex. 1002 at [0089]

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

Acres, Ex. 1002 at [0096]

[0096] Many treadmills 150 offer incline controls as well
as speed. Higher inclines offer greater exercise intensity. The
exerciser can choose to use the incline control just by
pressing the incline buttons on the treadmill 150. If the
exerciser’s heart rate increases past the target zone, the Bug
601 can reduce treadmill speed to compensate. Alternatively,
the Bug 601 can control both speed and incline to match the
fitness goals of the exerciser. The Bug 601 can be configured
to control any number of machine parameters.

38




Acres doesn’t disclose a “first set of data for operating a first function of the piece of

workout equipment” [1B]/[12Cii]

Acres’ commands are not data

Second, Nike 1s wrong to argue that Acres commands are not “data” because
they are processed. (POR, 24 (Nike arguing that new commands cannot be
generated prior to transmission), 24-25 (Nike arguing that the “data” itself must

“operate[] a first function of the piece of workout equipment™).) As discussed

- —— R - R _— e — e e e ——— i . — I

Petitioner’s Reply, Paper 25 at 18
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Ground 2: lululemon Fails To Show That Acres Renders Obvious the
Challenged Claims

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Ground 2: Acres Obviousness

1-8, 10, 12-17, 19 Acres
2 103 1-8, 10, 12-17, 19 Acres
3 103 9,18 Acres, Pyles
4 103 1-5, 7, 10, 12-14, 16, 19 Abbondanza
5 103 9,18 Abbondanza, Pyles

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Acres doesn’t render obvious independent claims 1 and 12

lululemon doesn’t provide any new arguments for independent claims 1 and 12

VIII. GROUND 2: CLAIMS 1-8, 10, 12-17, AND 19 ARE OBVIOUS OVER
ACRES

A. Claims 1-4, 6-8, 12, 13, and 15-17

As described above, Acres anticipates claims 1-4, 7, 12, 13, and 16 of the
’225 patent. For the same reasons, Acres renders these claims obvious. See, e.g.,
Realtime Data, LLC v. Iancu, 912 F.3d 1368, 1373 (Fed. Cir. 2019) (*[I]t 1s well
settled that a disclosure that anticipates under § 102 also renders the claim invalid
under § 103, for anticipation 1s the epitome of obviousness.” (internal quotations

and citation omutted)).

Petition, Paper 2 at 23
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Acres doesn’t render obvious independent claims 1 and 12

“But conclusory statements and unspecific expert testimony regarding
searches in general are precisely what the Board relied upon in drawing its
conclusion that it would have been “common sense” . . . And these errors were
particularly problematic . . .”

Arendi S.A.R.L. v. Apple Inc., 832 F.3d 1355, 1362 (Fed. Cir. 2016)

Case referenced Patent Owner’s Response, Paper 19 at 27
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Ground 3: lululemon Fails To Show That The Acres-Pyles
Combination Renders Obvious the Challenged Claims

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Ground 3: Acres-Pyles Obviousness

1-8, 10, 12-17, 19 Acres
2 103 1-8, 10, 12-17, 19 Acres
3 103 9,618 Acres, Pyles
4 103 1-5, 7, 10, 12-14, 16, 19 Abbondanza
5 103 9,18 Abbondanza, Pyles

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon Fails To Show That The Acres-Pyles Combination Teaches or
Suggests Claims 9 and 18

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Acres doesn’t disclose “data” [Claims 9/18]

—_— —_— e e e — ————

9. The method of claim 1, wherein the first set of data
comprises user identification information, and wherein the
first function comprises associating activity data stored at
the piece of workout equipment with the user.

’225 patent, Ex. 1001 at 45:60-63

18. The athletic activity tracking system of claim 12,
wherein the first set of data comprise user identification
information, and wherein the first function comprises asso-

ciating activity data stored at the piece of workout equip-
ment with the user.

— P— — — — —
—— — e —
— e e

225 patent, Ex. 1001 at 46:59-63
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A POSITA would not be motivated to combine Acres and Pyles

65. First, lululemon’s proposed modification would render the claimed . , . ,
66. Second, by storing data on a single piece of equipment versus a central

method and system less portable by tying the user, through their data, to a specific . . . .
site, it 1s my opinion that a POSITA in 2006 would understand that the risk of data

piece of workout equipment. Put another way, lululemon’s proposed modification ) o . o ) )
corruption or loss is increased, since it is directly dependent on the integrity and

eliminates the ability to port data from that piece of equipment to other pieces of ) )
security of that machine.

equipment, or similarly integrate and aggregate data from different pieces of o o )
67. Third, in my opinion, a POSITA in 2006 would understand that data

workout equipment. As a result, it is my opinion that a POSITA in 2006 would ] ]
aggregation and storage on such a central cite promotes broader data access to more

understand that by storing the data at the level of the exercise machine, the utility of ) ]
pieces of equipment and more people.

those data beyond that machine is lost.

T - R o . . P——
et et Bt - I — = —_— - = P - -

McLean Declaration, Ex. 2004 at 19 65-67 (cited in Patent Owner’s Response, Paper 19 at 28)
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lululemon fails to prove “the benefits outweigh the costs”

A POSITA would not have combined the references because “based on the
stated importance of low impedance as ‘key’ to [the amplifier], negating this
benefit during ‘the majority of the operation’ would have outweighed any
reason to combine.”

Intel Corp. v. Qualcomm Inc., 21 F.4th 784, 7956 (Fed. Cir. 2021)

Case referenced Patent Owner’s Sur-Reply, Paper 29 at 16
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Ground 4: lululemon Fails To Show That Abbondanza Renders
Obvious the Challenged Claims

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Ground 4: Abbondanza Obviousness

1-8, 10, 12-17, 19 Acres
2 103 1-8, 10, 12-17, 19 Acres
3 103 9,18 Acres, Pyles
4 103 1-5, 7, 10, 12-14, 16, 19 Abbondanza
5 103 9,18 Abbondanza, Pyles

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon Fails To Show That Abbondanza Renders Obvious
Claims 1 and 12

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Abbondanza doesn’t teach a “sensor device”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Abbondanza doesn’t teach a “sensor device” [Claims 1/12]

What is claimed is:

1. A method comprising;

establishing, by a sensor device, data communication with
a piece of workout equipment;

transmitting, by the sensor device and to the piece of
workout equipment, a first set of data for operating a
first function of the piece of workout equipment; and

transmitting, by the sensor device and to the piece of
workout equipment, a first set of activity data corre-
sponding to an activity performed by a user during a
first time period, wherein the piece of workout equip-
ment 1s configured to display the first set of activity
data.

225 patent, Ex. 1001 at 45:8-20

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

g P —— B i i - R adman TS

12. An athletic activity tracking system comprising:

a piece of workout equipment comprising a display
device; and

a first sensor to measure an athletic performance of a user,

wherein the first sensor is programmed and adapted to:

establish data communication with the piece of work-
out equipment;

transmit, to the piece of workout equipment, a first set
of data for operating a first function of the piece of
workout equipment; and

transmit, to the piece of workout equipment, a first set
of activity data corresponding to an activity per-
formed by a user during a first time period, wherein
the piece of workout equipment is configured to
display, via the display device, the first set of activity
data.

225 patent, Ex. 1001 at 46:9-24
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Abbondanza doesn’t teach a “sensor device” [Claims 1/12]

lulu relies on Abbondanza’ pulse rate sensor & base unit “working together”

As the Petition explained. Abbondanza's pulse rate sensor and base unit

sensor are together a sensor device. (Petition. 34 )

Petitioner’s Reply, Paper 25 at 22 (citing Petition, Paper 2 at 34)

FIG. 3
——200
110 -
220 ;
297
240 |
225
145 f‘%‘* > Jf’“
135 —1h NN
NENSN»)
“270
| \
L 230

Abbondanza, Ex. 1003, FIG 3 (annotated) (cited in Patent Owner’s Sur-Reply, Paper 29 at 19)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Abbondanza doesn’t teach a “sensor device” [Claims 1/12]

“Where a claim lists elements separately, ‘the clear implication of the claim
language’ is that those elements are ‘distinct component[s]’ of the patented
invention.”

Becton, Dickinson & Co. v. Tyco Healthcare Grp., LP, 616 F.3d 1249, 1254 (Fed. Cir. 2010)

Case referenced Patent Owner’s Response, Paper 19 at 34
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Abbondanza doesn’t teach a “sensor device” [Claims 1/12]

Abbondanza’ pulse rate sensor & base unit are separate components

160

FIG. 3
——200
110 -
220 -
097
240
225
145 —1
135 —
t N
L 230

Abbondanza, Ex. 1003, FIG 3 (annotated) (cited in Patent Owner’s Sur-Reply, Paper 29 at 19)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

Base unit 250 is shown to be resting on monitor 160 and

 is equipped- with a transmitter (not shown), a receiver (not

shown), a controller (not shown} and a video interface (not

- shown). The controller that resides in base unit 250 pro- -

cesses the machine states reccived from control center 240
and the user’s pulse rate received via infrared pulse rate

transmitter 227. Base unit 250°s controller is equlppe.d in
sucha way that it determines if the user’s pulse rate is within

that user’s target heart rate range and instructs treadmill

device 230 to either speed-up-or slow- down ultimately to
- cause the usecr to either work harder (i.e. run faster on

treadmill device 230) or work softer (e.g. run slower on
treadmill device 230) respectively. Additinnally, base unit

- 250°s controller will cause the user’s pulse rate- to bc-.".-

displayed on monitor 160..

Abbondanza, Ex. 1003 at 11:14 -23
(cited in Patent Owner’s Sur-Reply, Paper 29 at 19)
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Abbondanza doesn’t teach a “sensor device” [Claims 1/12]

UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE PATENT TRIAL AND APPEAL. BOARD

LULULEMON ATHLETICA CANADA INC.
and LULULEMON USA INC_,
Petitioner,

V. A

NIKE, INC., . . . . . .
Patent Owner. reasonable question arises as to why base unit 250, which 1s not described as

IPR2023-00424 performing any sensing operation, nevertheless 1s viewed as forming part of
Patent 10,923 225B2

a “sensor device.”

Before JOSIAH C. COCKS, GEORGE R. HOSKINS, and . — R et ———— .
STEPHENE. BELISLE, Administrative Patent Judges.

Institution Decision, Paper 11,at 22
COCKS, Administrative Patent Judge.

DECISION

Granting Institution of Inrer Partes Review
35USC §314

58
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Abbondanza doesn’t teach “data”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Abbondanza doesn’t teach “data” [Claims 1/12]

e e e s e e e o P 12. An athletic activity tracking system comprising:
a piece of workout equipment comprising a display
device; and
a first sensor to measure an athletic performance of a user,
wherein the first sensor 1s programmed and adapted to:
establish data communication with the piece of work-
out equipment;
transmit, to the piece of workout equipment, a first set
of data for operating a first function of the piece of
workout equipment; and
transmit, to the picce of workout equipment, a first set
of activity data corresponding to an activity per-

What is claimed is:

1. A method comprising:

establishing, by a sensor device, data communication with
a piece of workout equipment;

transmitting, by the sensor device and to the piece of
workout equipment, a first set of data for operating a
first function of the piece of workout equipment: and

transmitting, by the sensor device and to the piece of
workout equipment, a first set of activity data corre-
sponding to an activity performed by a user during a

first time period, wherein the piece of workout equip- formed by a user during a first time period, wherein

ment is configured to display the first set of activity the piece of workout equipment is configured to

data. display, via the display device, the first set of activity
e e e e e e e e e P data.

225 patent, Ex. 1001 at 45:8-20

225 patent, Ex. 1001 at 46:9-24
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Abbondanza doesn’t teach “data” [Claims 1/12]

lululemon relies on data sent by Abbondanza’s combined sensor base unit

Both parties agree that
Abbondanza’s pulse rate sensor senses or collects pulse rate data, and
Abbondanza’s base unit transmits instructions to the exercise equipment. (POR.
32: Ex. 1014, 74:15-17. 76:9-12.) Thus. Abbondanza’s pulse rate sensor and base

unit, working together. transmit factual information. that has been sensed or

collected. to a piece of workout equipment. (Ex. 1015, 9934-35.)

Petitioner’s Reply, Paper 25 at 24
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Abbondanza doesn’t teach “data” [Claims 1/12]

Abbondanza’s combined sensor receives a “first set of data” and sends a “second set of data”

For example. Abbondanza discloses that base unit and an associated pulse rate
sensor work together to control the speed of a treadmill. The base unit receives a
user’s pulse rate from a pulse rate sensor (Ex. 1003 at 10:62-63.) and then
“determines if the user’s pulse rate 1s within that user’s target heart rate range and
instructs treadmill device 230 to either speed-up or slow-down ultimately to cause

the user to either work harder . . . or work softer . .. .” (id. at 11:17-22.)

Petition, Paper 2 at 33 (citing Abbondanza, Ex. 1003 at 10:62-63, 11:17-22)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

user 110 is wearing a chest belt 220 which is equipped with
a pulse rate sensor device 225 and a infrared pulse rate
transmitter 227. Pulse rate sensor 225 senses user 110°s
pulse rate and infrared pulse rate transmitter 227 transmits
user 110°s pulse rate to base unit 250.

Base unit 2580°s controller. is equlpped in
such a way that it determines if the user’s pulse rate is within
that user’s target heart rate range and instructs treadmill
device 230 to either speed-up-or slow-down ultimately to
cause the user to either work harder (i.e: run faster on
treadmill device 230) or work softer (e.g. run slower -on
treadmill dev:ce 230) respecuvely

Abbondanza, Ex. 1003 at 11:17-22 (cited in Petition, Paper 2 at 33)
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Abbondanza doesn’t teach “data” [Claims 1/12]

lululemon relies solely on its expert to claim “data” means “information”

- - s R RN I o — - - - — ————

Furthermore. instructions are factual information because they include _ , , _ _
36. And instructions are factual information because they include

informational content that informs of the corresponding subsequent action. e.g.. TS . . _ :
= informational content that provides information regarding the corresponding

whether to speed up or slow down. (Ex. 1015, §36.) Additionally, informational subsequent action to be taken. For example. an instruction that tells a treadmill to

content such as a target parameter 1s collected and used to instruct the treadmill to speed up or slow down includes informational content that provides information
speed up or slow down. (Jd.: Ex. 2003, 43:17-45:13: Ex. 1002, [0085]. regarding whether to speed up or slow down. Further, the command includes
[0089]-[0090].) informational content such as a target parameter that 1s collected. (Ex. 2005,

—— D 43:174513)

Petitioner’s Reply, Paper 25 at 24 (citing Houh Declaration, Ex. 1015; Houh Deposition, Ex. 2005) R -
Houh Declaration, Ex. 1015 at 9] 36 (cited in Petitioner’s Reply, Paper 25 at 24)

“It's saying, well, you have a target for a parameter and -- and you can increase when it's -- increase

or decrease the speed, you know, depending on whether you want the user to work harder or -- or not
as hard.” — Dr. Houh

Houh Testimony, Ex. 2005 at 43:20-24 (cited in Petitioner’s Reply, Paper 25 at 24)
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Abbondanza doesn’t teach “data” [Claims 1/12]

lululemon cites “target parameters” from unrelated prior art reference

Additionally, informational
content such as a target parameter is collected and used to mnstruct the treadmuill to
speed up or slow down. (Jd.: Ex. 2005. 43:17-45:13: Ex. 1002. [0085].

[0089]-[0090].)

Petitioner’s Reply, Paper 25 at 24 (citing Acres, Ex. 1002 at [0085], [0089]-[0090])

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

US 2000 TUS09A T
w9 United States

w2 Patent Application Publication (o Pub. No.: US 2005/0070809 Al
Acres (43) Pub. Date: Mar. 31, 2005

(54} SYSTEM FOR REGULATING EXERCISE
AND EXERCISE NETWORK

(31) Ik CL7 o
(76} loventor:  John F. Acres, Corvallis, DR (US) 52) US.CL o

nee Address: 57

Comespondence Address:
MARGER JOHNSON & MCCOLLOM, P.C.
1030 SW MORRISON STREET
PORTLANT, OR 97205 (US)
(213 Appl Noo 100952037
(22} Filed: Sep. 27, 2004
Related U.S, Application Data

(60)  Provisional application No. 600507, 150, filed on Sep.
29, 2003,

110 120
|
CENTRAL CONFIGURATION
SITE DEVICE
170 150
§
EXERCISE AND CONFIGURABLE
ENVIRONMENT EXERCISE
SENSORS EQUIPMENT

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1002 Page 1

Acres, Ex. 1002 at Cover
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Abbondanza doesn’t teach “data” [Claims 1/12]

Abbondanza’s base unit doesn’t sense or collect “data”

FIG. 3

Base unit 250 is shown to be resting on monitor 160 and

is equipped- with a transmitter (not shown), a receiver (not
shown), a controller (not shown) and a video interface (not
~—110 - shown). The controller that resides in base unit 250 pro-
ggg R cesses the machine states received from control center 240

240 and the user’s pulse rate received via infrared pulse rate

225 I 160 - transmitter. 227. Base unit 230°s cox_:troller is equipped in

145 -] =< | such a way that it determines if the user’s pulse rate is within

135 AN N that user’s target heart rate range and instructs treadmill

AR ~device 230 to either speed-up-or slow-down ultimately to_
“970 - cause the user to either work harder (i.e. run faster on

treadmill device 230) or work softer (e.g. run slower on
treadmill device 230) respectively. Additionally, base unit
= - 250°s controller will - cause the user’s pulse rate- to bc-.".-
displayed on monitor 160.- :

—200

7 |3

Y
U230

Abbondanza, Ex. 1003, FIG 3 (annotated) (cited in Patent Owner’s Sur-Reply, Paper 29 at 19) Abbondanza, Ex. 1003 at 11:14 -23
(cited in Patent Owner’s Sur-Reply, Paper 29 at 19)
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Ground 5: lululemon Fails To Show That The Abbondanza-Pyles
Combination Renders Obvious the Challenged Claims

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Ground 5: Abbondanza-Pyles Obviousness

1-8, 10, 12-17, 19 Acres
2 103 1-8, 10, 12-17, 19 Acres
3 103 9,18 Acres, Pyles
4 103 1-5, 7, 10, 12-14, 16, 19 Abbondanza
5 103 9,18 Abbondanza, Pyles

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



lululemon Fails To Show That The Abbondanza-Pyles Combination
Renders Obvious Claims 9 and 18

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Abbondanza doesn’t teach “data” [Claims 9/18]

9. The method of claim 1, wherein the first set of data
comprises user identification information, and wherein the

first function comprises associating activity data stored at
the piece of workout equipment with the user.

e e T —
—r s ———e
— e —

’225 patent, Ex. 1001 at 45:60-63

I — - B —— - — —_— — —

18. The athletic activity tracking system of claim 12,
wherein the first set of data comprise user identification
information, and wherein the first function comprises asso-

ciating activity data stored at the piece of workout equip-
ment with the user.

225 patent, Ex. 1001 at 61:59-63
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