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Argument Roadmap

 Abhyanker does not disclose elements 1f, 11f, and 17d
• The Board should not consider Petitioner’s new invalidity theory
• Abhyanker’s “marker locking” feature does not satisfy the temporal 

requirement of elements 1f and 11f
• Abhyanker’s “marker locking” feature does not satisfy the functional 

requirement of elements 1f, 11f, and 17d
• Petitioner failed to properly resolve the level of ordinary skill in the art

 The Board should not credit Petitioner’s expert
• Mr. Cummings is not a POSITA
• Mr. Cummings’s opinions are conclusory and lack evidentiary support

 Claims 2, 9, and 14 are Non-Obvious
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’800 Patent, Figures 4A-4D

3POR, 3-7.
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Independent Claims 1 & 11

4EX1001, Claims 1, 11.
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Independent Claim 17

5EX1001, Claim 17.
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Petitioner Changed Theories

6Pet., 35-36; Reply, 1, 4.

Petition at 34

Petition at 35

Reply at 1

Reply at 14
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Abhyanker’s “marker locking” feature does not satisfy the 
temporal requirement of elements 1f & 11f

7POR, 24-25.

EX2031, Bajaj Decl., ¶ 78
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Abhyanker’s “marker locking” feature does not satisfy the temporal 
requirement of elements 1f & 11f

8

Petitioner’s Reply at 24Petitioner’s Reply at 22

Pet., 4; Reply, 22.

EX1001, ’800 patent, FIGS. 4A-4C
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Abhyanker’s “marker locking” feature does not satisfy the 
temporal requirement of elements 1f & 11f

9Pet., 4; Reply, 22.

Petition at 4 (highlighting by Petitioner) Petitioner’s Reply at 22
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Confirm Checkbox of Figure 4D Reads on Elements 1f & 11f

10EX1001, 10:30-42, FIG. 4D; POR, 6-7, 13. 

EX1001, ’800 patent, 10:30-42, FIG. 4D
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Abhyanker’s “marker locking” feature does not satisfy the functional 
requirement of elements 1f, 11f, & 17d
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1f 17d

Petition at 34

Reply at 16
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Wrong “lens”: Petitioner fails to properly resolve the level 
of ordinary skill in the art

12

EX1003, Cummings Decl., ¶ 7

EX2032, Cummings Dep. Tr., 35:22-36:5

POR, 28. 
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Correct “lens”

13POR, 29, 36. 

EX2031, Bajaj Decl., ¶ 35

EX2031, Bajaj Decl., ¶ 39
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Mr. Cummings is not a POSITA

14Pet., 2; POR, 36. 

EX1003, Cummings Decl., ¶ 2

EX2032, Cummings Dep. Tr., 24:9-19
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Mr. Cummings is not a POSITA

15POR, 37. 

EX1003, Cummings Decl., ¶ 6

EX2032, Cummings Dep. Tr., 34:15-18
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Mr. Cummings’s Testimony is Conclusory

16PO Sur-reply, 20; POR, 12, 31; Pet., 74, 86, 88.

Cummings’s Direct Testimony on Elements 1f, 11f, 17d:
EX1003, Cummings Decl., ¶¶ 62-66, 107, 117, 141, 167, 177 

Ground 1, Element 11f

Ground 1, Element 17d

Ground 3, Element 11f

Ground 3, Element 1f

Ground 3, Element 17d
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Claims 2, 9, & 14

17EX1001, Claims 2, 9, 14.
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’800 Patent, Figures 5B, 5C, & 6

18
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