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THE VIDEOGRAPHER: Good morning. We are
going on the record at 9:03 a.m. on September 27,
2023.

Please note the microphones are sensitive
and may pick up whispering and private conversations.
Please mute your phones at thistime. Audio and
video recording will continue to take place unless
al parties agree to go off the record.

Thisis Media Unit 1 in the video-recorded
deposition of Dr. Kevin Lynch taken in the matter of

10 Three Embarcadero Center 11 Lululemon Athletica Canada, Incorporated, versus
10th Floor 12 Nike, Incorporated.
11 SanFrancisco, California 94111 13 Location of this deposition is being held in
jonathan.swisher@arnol dporter.com )
12 kathleen.duffy@arnoldporter.com 14 the offices of Arnold & Porter located at 70 West
Appeared on behalf of the Patent Owner. 15 Madison Street, Chicago, lllinois.
13 S—— 16 My name is Nick Page representing Veritext.
14 17 | amthevideographer. The court reporter is Beth
12 18 Radtke, also from the firm Veritext.
17 19 | am not related to any partiesin this
ig 20 action, nor am | financially interested in the
20 21 outcome.
21 22 If there are any objections to the
gg 23 proceedings, please state them at the time of your
24 24 appearance.
Page 3 Page 5
1 INDEX 1 Counsel and all present will now please
g WITNESS PAGE 2 dstatetheir a.ppgaran(fes and aff.i I i.ations for the
4 KEVIN LYNCH, PH.D. 3 record, beginning with the noticing attorney.
Examination By Mr. Swisher 5 4 MR. SWISHER: No, go ahead.
5 5 MS. NGUYEN: Jean Nguyen and Mehran Arjomand
g %EE 1501 U.S. Patent 8,620,413 47 6 for Pettioner, L ululemon.
Exh:b: £1008 Lyneh dzcnlar’atior; p 7 MR. SWISHER: And Jonathan Swisher from
8 Exhibit 1014 Responseto Office Action 105 8 Arnold & Porter on behalf of patent owner, Nike, and
Exhibit 1015 Notice of Allowanceand 127 9 | asohaveKatey Duffy from Arnold & Porter on
9 Fee(s) Due 10 behalf of patent owner Nike.
Exhibit 1002 Amano reference 162 11 THE VIDEOGRAPHER: Thank you.
10 3::2:: 1882 LMuaézjln:gft;ggence 2 441 67 12 MR. SWISHER: Good morning, Dr. Lynch.
1 13 THE VIDEOGRAPHER: Will the court reporter
12 Fkx kK 14 please swear in the witness.
13 15 (Witness sworn.)
14 16 KEVIN LYNCH, PH.D.,
ig 17 having been first duly sworn, was examined and
17 18 testified asfollows:
18 19 EXAMINATION
19 20 BY MR. SWISHER:
5(1) 21 Q. Good morning, Dr. Lynch.
22 22 A. Good morning.
23 23 Q. Can you please state your full name for the
24 24  record?
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Page 6 Page 8
1 A. KevinLynch. 1 believe, in 2018, possibly 2017.
2 Q. Andwheredo you reside, Dr. Lynch? 2 Q. Themost recent time this year, was that
3 A. InChicago. 3 another IPR involving Nike?
4 Q. Haveyou been deposed before? 4 A. Yes
5 A. Yes 5 Q. And for the previous times that you were
6 Q. I thought so, but just so we're on the same 6 deposed, did those involve patent cases?
7 page, I'mgoing to go over afew ground rulesforthe 7 A. Yes
8 deposition, just so we're on the same page for the 8 Q. Soyou'venever been deposed in a
9 proceedings today. 9 non-patent-related case, is that right?
10 So I'll ask if we can please both speak up 10  A. Correct.
11 sothat the court reporter cantakedownthewords |11 Q. Okay. For the two previoustimes, so
12 that we're saying. 12 setting aside the other Nike IPR this year, the two
13 Also, it would be great if we could try not 13 previoustimes you were deposed, what technology was
14 to speak over each other so that the court reporter | 14  at issue in those cases?
15 can understand who's speaking. 15  A. Sothe 2020 deposition with Powerbond
16 Also, it would be great to answer audible -- 16 related to haptic feedback received from an exercise
17 inaudible ways, not using body gestures or things | 17 bicycle, so while a user isriding an exercise
18 likethat. 18 bicycle, how to makeit feel like that rider is going
19 Also, if | ask aquestion, isit fair that, 19 up and down hills, for example. That wasthe
20 if you don't ask me for any sort of clarificationor | 20 Powerbond case.
21 torepeatit, for meto assumethat you understood | 21 And then the earlier case, the Scientific
22 what the question was? 22 Gains case, the technology related to the design of
23 Does that make sense? 23 automatic card shufflers as used in casinos.
24 A. Yes 24 Q. And inthose two previous cases, did you
Page 7 Page 9
1 Q. Andif you do need meto repeat the 1 also submit any expert reports?
2 question, you'll let me know, right? 2 A. Yes
3 A. Yes. 3 Q. Inboth of them?
4 Q. Okay. Isthere any reason why you can't 4 A. Yes.
5 tedtify truthfully and accurately today? 5 Q. And starting with the first one, with
6 A. No. 6 Powerbond, were you representing the patentee or the
7 Q. Okay. Now at some point, we'll be taking 7 party being sued for infringement?
8 some breaks during the deposition, and I'd ask you 8 A. | wasworking on behalf of the plaintiff.
9 justtolet meknow if there's ever a point when you 9 Q. The plaintiff, okay.
10 need totake abreak. My only stipulation would be 10 And for that case, with Powerbond, what
11 if thereisaquestion pending, I'll ask you to go 11 subject matter wasinvolved in the expert report or
12 ahead and answer that question, but after that, we 12 reportsthat you prepared?
13 can go ahead and figure out the best timeto take a 13 A. So again, that case related to haptic
14 break. 14 feedback provided by an exercise bike, and so the
15 Does that sound fair? 15 subject matter had to do with reviewing computer code
16 A. Yes 16 and reviewing mechanical design of exercise bikes and
17 Q. Okay. Okay, Dr. Lynch, so you mentioned 17 how those two might work together.
18 you've been deposed before. 18 Q. | guess| was asking -- sorry for my
19 Can you tell me about those times that you 19 inartful question.
20 have been deposed before, please? 20 Did you submit areport on the validity of
21 A. Sure. | have been deposed three times 21 thepatent?
22 before. Oncewas earlier thisyear as part of an IPR 22 A. Sol havenot looked at that in three years,
23 proceeding with Morrison & Foerster; oncewasin 2020 | 23 but there was avalidity analysis as part of my
24 inacaseinvolving Powerbond; and once was, | 24 report.
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Page 10

Page 12

1 Q. Okay. Anddid you also submit any opinions| 1 A. No.
2 relating to infringement? 2 Q. Okay, did | miss some other cases?
3 A. It'sbeen awhilesincel looked at it, so 3 A. | think | mentioned the Powerbond case.
4 thetopicsthat | commented on, opined on in my 4 Q. Ah, okay. Let me-- maybel misworded the
5 report related to infringement, so | can say that. 5 question.
6 Q. Okay. Sol guess| can clarify alittle bit 6 So | was asking if you had issued opinions
7 there. 7 relating to invalidity of a patent, not the validity
8 So in that case, did you look at the 8 of apatent.
9 defendant's products and issue opinions about how | 9 Does that help?
10 those products allegedly infringed the plaintiff's 10 A. | haven't looked at it in three years, so if
11  patent? 11 youputitinfront of me, | could be clearer on
12 A. Yes 12 this, but...
13 Q. Okay. Andthen for validity, did youissue |13 Q. Yeah, no, no, | think I can clear it up.
14 opinions about how the plaintiff's patent wasvalid? | 14 | thought you said in the Powerbond case,
15 A. I'msorry, it'sbeen awhile sincel 15 you were working on behalf of the patentee, right?
16 reviewed my report for that. 16 A. Yes
17 Q. That'sokay. Soyou just can't recall 17 Q. So | assume your opinions were supporting
18 today, isthat -- 18 thevalidity of the patent; you weren't arguing that
19 A. 1don't remember everything that wasinmy |19 the-- or you weren't opining that the -- your
20 report, and so I'm afraid | would mischaracterizeit | 20 client's patents were invalid, right?
21 and| don't want to speculate. 21 A. That's correct.
22 Q. Okay. That's okay. 22 Q. Okay. Sowith that clarification, then,
23 For the second case involving automatic card | 23 doesthat help clear up that the card-shuffling case
24  shufflers, just kind of curious, same questions 24 isthe only other time, setting aside the other Nike
Page 11 Page 13
1 there. Did you issueany reportsin that case? 1 IPRthisyear, that you issued expert opinions
2 A Yes 2 relating to the invalidity of a patent?
3 Q. Okay. Andin that case were you working on 3 A. No, that's not true.
4 behalf of the plaintiff or the defendant? 4 I have been involved in other cases, too.
5 A. Itwasacomplicated case, but | believe the 5 Theonesthat | mentioned are the ones where | was
6 portion that | was working on, we were the defendant. 6 deposed.
7 Q. Okay. So did you issue any opinionsin that 7 Q. Thank you for that clarification.
8 caserelating to the invalidity of a patent? 8 So there have been some cases where you
9 A. Yes 9 issued an expert report but were not deposed; is that
10 Q. Anddo you recall what types of invalidity 10 right?
11 opinionsyou discussed in your report? For example, 11 A. | certainly submitted opinionsin other
12 were there anticipation opinions, obviousness, 12 cases, but was not deposed, yes.
13  Section 112 issues? Any of those? 13 Q. Okay. Can you describe those cases for me?
14  A. Certainly | considered anticipation and 14 A. Perhaps not well, because it's been awhile.
15 obviousness, but without the report in front of me, | 15 | should mention that recently | was
16 would hesitate to characterize the details. 16 involved in another case where my portion of it was
17 Q. Anddidyou also offer any opinions about 17 to work with the attorneys, and clarify or work with
18 noninfringement in that case? 18 them to understand meanings of termsin prior art,
19 A. Yes 19 but | did not ever issue areport.
20 Q. Okay. Soit sounds like, other than the 20 And then there's been other cases before the
21 other Nike IPR that's been at issue this year, the 21 onesthat we've talked about where | did issue
22 card shuffling case isthe only other time that you 22 reports but was not deposed.
23 issued any opinions relating to the invalidity of a 23 Q. Okay, so let's start with the most recent
24 patent; isthat fair? 24 onethat you mentioned then.
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Page 14 Page 16
1 What was that case about? 1 todiscussthose.
2 A. That caseinvolved robotic technology used | 2 Q. When you say you read the patents, were you
3 to store and retrieve parcels or packagesin a 3 focusing on the entire patent, or were you looking
4 three-dimensiona grid structure. 4 primarily at the specification disclosure or
5 Q. Do you remember the names of the partiesin| 5 something else?
6 that case? 6 A. Sofor the AutoStore patent or patents, I'm
7 A. Yes. | wasworking on behalf of Ocado 7 not sure at the moment if it was more than one.
8 Group, and in opposition was AutoStore. 8 Certainly the entire disclosure, aswell asthe
9 Q. Andwas Ocado Group the patentee in that 9 claims, the claim language, and then for the other
10 case? 10 prior art, | don't remember at the moment.
11 A. Somy involvement, | reviewed patentsand | | 11 Q. Okay. For the AutoStore patents, did they
12 reviewed prior art for that case, but | never issued |12 ask you to offer any opinions about the meanings of
13 areport; it was all discussion with the lawyers 13 any clamsor claim terms?
14 representing Ocado. 14 MS. NGUYEN: Objection.
15 Q. | guesslet meask that question alittle 15 Dr. Lynch, | would just advise you not to
16 bit differently. 16 answer anything that's confidential with respect to
17 Were the patents that you reviewed Ocado's | 17 that matter, the AutoStore matter.
18 patents, or were they AutoStore's patents? 18 BY THE WITNESS:
19 A. They were at least AutoStore's patentsand | 19 A. Sol never issued areport, and so given
20 other patents, and | don't recall at the moment if 20 Jean'scomments here, I'm not sure what is publicly
21 there were Ocado patents. 21 adlowable.
22 Q. Okay. Sowhat was your assignment in 22 BY MR. SWISHER:
23 reviewing the AutoStore patents? 23 Q. Yesah, | don't want you to reveal any
24 A. 1 wasworking with afirminthe UK, and my | 24 information that you are required to keep
Page 15 Page 17
1 jobtherewasto review certain patents, including at 1 confidential for some reason, so you don't have to
2 least AutoStore and at least patents by others, as 2 giveany details.
3 waéll asother prior art, and to help them understand 3 But | just wanted to know, generally
4 how prior art or other patents relate to the 4  speaking, if you're able to answer, did you
5 AutoStore patents. 5 investigate the meanings of any claims or claim terms
6 Q. Okay. Soisit fair to say you were sort of 6 inthat engagement?
7 acting as an expert consultant in this case? 7 A. Sure. | wasinterpreting what they were
8 A. Yes 8 teaching, and then in the -- in the specification,
9 Q. Okay. And you wereworking on behalf of 9 and then how that getsturned into claims, claim
10 Ocado, right? 10 language.
11 A. Correct. 11 Q. Okay. Soit soundslike you're saying you
12 Q. Okay. Soisit fair to characterize the 12 took alook at some of the claim language and then
13 assignment as Ocado asked you to look at another 13 went to the specification to see if there was
14 party's patents and some prior art to consider 14 anything related to that claim language; is that
15 vadlidity issues for those AutoStore patents? 15 right?
16 A. So my engagement with the law firm never got 16 A. Soitwasnot asequential thing like you're
17 tothosewords. It was helping them understand what 17 saying. | read the specifications, | read the
18 thetechnology means. 18 claims, read the claims, read the specifications, so
19 Q. | see. Solet'sjust unpack that alittle 19 | certainly iterated going back and forth quite a
20 hit. 20 hit.
21 So what did you do, broadly speaking to 21 Q. Inthe course of thiswork, did you also
22 accomplish that assignment, as you understood it? 22 review any prosecution history for the AutoStore
23 A. | read the patents and the prior art that 23 patents?
24 they provided me with, and | had meetings with them 24 A. For that case, no. | don't believe so. |
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Page 18

Page 20

1 can't be-- can't becertain. | don't believe so. | 1 and interpret both what wasin the patent or patents
2 don't recall. 2 atissue, aswell asthe prior art, to help them do a
3 Q. Andin conjunction with trying to understand| 3 mapping.
4 orinterpret the claims or claim language, did you 4 Q. Okay. Sodo youmean it was more -- strike
5 look at any extrinsic evidence? Evidence outsideof | 5 that.
6 the patent? 6 Y our role was more hel ping them understand
7 A. Sol brought to my reading of the patent the | 7 the technology that was discussed in the prior art?
8 knowledge of aPOSITA, and | waslooking at other| 8  A. Trying to understand how the prior art might
9 prior art at the same time that | was looking at the 9 relate to the claim elements of the patent or patents
10 patent or patentsin question. So that iswhat | 10 that they were interested in.
11 did. 11 Q. Okay. All right. What did you do,
12 Q. Okay, let's set aside the other prior art 12 Dr. Lynch, to prepare for today's deposition?
13 you weretalking about. 13 A. | reread my own declaration, aswell asthe
14 Did you look at any other extrinsic 14 exhibitsthat | used to prepare my declaration, and
15 evidence, such as dictionaries, textbooks, treatises, | 15 theingtitution decision, so that's new sincel
16 materiaslikethat? 16 prepared my declaration. The report of Dr. Bergeron,
17 A. | don'trecal. 17 and portions -- no, and also the patent owner
18 Q. Okay. So turning from the claim 18 response. So thosethings| reviewed before.
19 interpretation issueto the prior art that youlooked |19 Q. Andwhen did you do this review?
20 at, broadly speaking, what was your assignmentin |20  A. Since Thursday of last week when | began
21 looking at the prior art that you reviewed in 21 looking at these materials.
22 conjunction with the AutoStore patents? 22 Q. Okay. Before Thursday of last week, when
23 MS. NGUYEN: Objection. 23 wasthe last time that you reviewed your declaration?
24 Again, Dr. Lynch, | would just warn you not | 24 Start with that, with your declaration.
Page 19 Page 21
1 todisclose anything confidential. 1 MS. NGUYEN: Objection, form.
2 BY THEWITNESS: 2 BY THEWITNESS:
3 A. My understanding isthat the casethat | was | 3 A. | believethelast timel reviewed my
4 working on was settled before | ever issued areport,) 4 declaration was right before and right after it was
5 sol did not get to the end of the process, and their 5 submitted in January.
6 processisalittle different in that they spent a 6 BY MR. SWISHER:
7 lot of time just talking to me, understanding what 7 Q. And before Thursday of last week, when was
8 theprior art meant and what the patents meant. 8 thelast timeyou reviewed any of the other exhibits
9 BY MR. SWISHER: 9 and papersin thisIPR?
10 Q. What do you mean by "what the prior art 10 A. Before submitting my declaration. To my
11 meant"? 11 knowledge. | don't remember any other time.
12 A. Just understanding what isdisclosed inthe | 12 Q. Okay. Didyou do anything else to prepare
13 prior art and how it may or may not maptoclaim |13 for the deposition today?
14 elements. 14 A. | met with the two lawyers from Morrison &
15 Q. Okay. Soyouwerelookingtoseeif there |15 Foerster, Jean Nguyen and Mehran Arjomand.
16 were any disclosuresin the prior art that would have 16 Q. How many times did you meet with them?
17 anticipated the AutoStore claims; isthat fair? 17 A. Virtualy viaZoom or in person, | believe
18 MS. NGUYEN: Objection, form. 18 every day since Thursday of last week.
19 BY THE WITNESS: 19 Q. Okay. Sotoday is-- oh, go ahead.
20 A. No. 20 A. Yesh
21 BY MR. SWISHER: 21 Q. Sohow many daysisthat?
22 Q. Okay. Can you describe for me, then, what | 22 A. Five
23 your assignment -- or what your work was? 23 Q. Fivedaysincluding today?
24 A. My primary job was to help them understand | 24 A. No, not including today.
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Page 22 Page 24
1 Q. Okay. 1 theclaim elementsin the view of aperson of
2 A. Sothat would be -- if we included today, 2 ordinary skill in the art who has read thefile
3 that would be seven, so maybe six. Thursday, Friday, 3 history and the '413 patent.
4 Saturday, yeah. 4 Q. Okay. And POSITA, that stands for person o
5 Q. Oh, wow. You got some weekend time there 5 ordinary skill inthe art; isthat right?
6 too. 6 A. That'scorrect.
7 A. Yes 7 Q. Okay. Well get back to the patent and the
8 Q. Okay. How much time, approximately, do you 8 claimsinjust abit, but first, | wanted to ask,
9 think you spent with your attorneys preparing? 9 other than preparing the declaration that you
10  A. Doubledigitshours. | don't have amore 10 submitted in this IPR, have you conducted any other
11 precise accounting. Not single, not triple. 11 work for this IPR?
12 Q. Sosomewhere between 10 and 997 12 MS. NGUYEN: Same objection.
13 A. Certainly inthat range. 13 BY THE WITNESS:
14 Q. Isitcloserto 20 or closer to 80? 14 A. Sorry, can you ask the question one more
15 A. Definitely closer to 20, but | don't -- | 15 time?
16 don't have a precise number. 16 BY MR. SWISHER:
17 Q. Okay. Just to get alittle bit of 17 Q. Yes
18 nomenclature right, you understand that this 18 Other than the -- preparing the declaration
19 depositionisinvolving an IPR that's been numbered 19 that you submitted, have you performed any other
20 2023-00438? Does that sound familiar? 20 anaysesfor thisIPR?
21 A. |don't know the number. 21 A. So think your first question waswork. So
22 Q. Okay. But doyou know that thisIPR 22 | obviously worked prepping for the deposition, but
23 involves apatent that has the last three digits 23 those are the two things I've done: Prepare the
24 4132 24 declaration and prep for the deposition.
Page 23 Page 25
1 A. Yes 1 Q. Okay. And doesthe declaration that you
2 Q. Okay. Sojust so we're on the same page, 2 submitted include all of your opinions as of today as
3 that patent isU.S. Patent No. 8,620,413, and if | 3 itrelatestothisIPR?
4 just refer to that as the '413 patent, you'll know 4 A. | have certainly formed other opinions that
5 what I'm talking about; isthat fair? 5 don't appear in the -- in the declaration, but
6 A. Yes. 6 perhapswere not relevant to my declaration.
7 Q. Okay. Canyou describe for me what your 7 Q. Okay. Yeah, let me unpack that a bit.
8 assignment wasin assisting with the IPR for the'413 8 So do you still stand by all of the opinions
9 patent? 9 inyour declaration that you submitted?
10 MS. NGUYEN: Objection. 10 A. Yes
11 Just, Dr. Lynch, advise you not to disclose 11 Q. Okay. Arethere any corrections or changes
12 anything confidential or privileged. 12 that you want to make to that declaration?
13 BY THE WITNESS: 13 A. No.
14 A. So with the caveat that | may not know 14 Q. Okay. Andwhat did you mean by other
15 exactly what's confidential and privileged, 15 opinionsthat you formed outside of that declaration?
16 generaly, what | did for thisIPR proceedingisto | 16 MS. NGUYEN: Objection, form.
17 read the '413 patent specification and its claims, 17 BY THE WITNESS:
18 read itsfile history, all from the view of a POSITA, | 18 A. Wadll, | didn't bother to write every thought
19 ook at prior art, and map claim elementsfromthe |19 that | had during the process, so | wrote down what |
20 '413 patent to the prior art, or vice versa. 20 thought was relevant.
21 BY MR. SWISHER: 21 BY MR. SWISHER:
22 Q. What do you mean by "vice versa'? 22 Q. Understood.
23 A. Wdll, what | meanisthat | wasexamining |23 Okay. Sowould it befair to say, though,
24 the content of the prior art and seeing how it fits 24 that any of these other opinions you have are
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Page 26

Page 28

1 consistent with what'sin your declaration? 1 deposition today, right?
2 A. Noopinion | haveisinconsistent with 2 A. That includesthat | am aware of some things
3 what'sin the declaration. 3 that might have been in there because | did read the
4 Q. Dr. Lynch, are you being compensated for 4 ingtitution decision.
5 your work in this IPR? 5 Q. Okay. Sodo you know what unpatentability
6 A. Yes 6 grounds are asserted in the petition?
7 Q. Andisthat something like an hourly rate? 7 A. I'm not sure how to answer that question.
8 A. Yes 8 Q. Do you know what an unpatentability ground
9 Q. Okay. Andwhat isyour hourly rate? 9 is?
10 A. $400 an hour. 10 A. Soitsoundslikealegal term. | am not a
11 Q. Do you know so far how many hoursyou've | 11 lawyer, so any definition | give would be imprecise,
12 spent working on this IPR? 12 so| prefer not to do so, but -- I'll stop there.
13 A. | certainly don't know. | don't even know 13 Q. Sure, that'sfair enough. I'm happy to
14 exactly how long | prepped for the deposition. 14 explain.
15 Q. Do you know approximately how many hours 15 Well, let me ask it thisway: Have you ever
16 you'vehbilled for payment in this IPR so far? 16 heard of aground before asit relates to an IPR?
17 A. No. 17 A. Yes
18 Q. Isit morethan 100? 18 Q. Okay. And do you understand that that isa
19 A. That I've billed already, | doubt it, but 19 -- acategory of atype of invalidity contention
20 again, | don't have my records here, but | can't 20 that'smadeinan IPR petition?
21 imaginethatitis. 21 A. I'mnot sure | understood that question.
22 Q. Sure. Anapproximationisfine. Just 22 | believe grounds -- again, if | try to
23 tryingto get asense. Isit morelike 50? 23 defineit, I'll give abad definition, so | won't.
24 A. It'slessthan ahundred that I've billed. 24 Q. Okay. Well, let mejust -- I'mtrying to
Page 27 Page 29
1 Q. Okay, fair enough. 1 get usonthe same page.
2 And are you receiving any other financial 2 So you've heard that some challengesin an
3 benefitsfor your work in this IPR, other than the 3 IPR are anticipation challenges to the claims, others
4 hourly rate that we just talked about? 4 involve obviousness; you've heard of those, right?
5 A. No. 5 A. Yes
6 Q. Okay. Soyou mentioned aminute ago that, | 6 Q. Soif anIPR petitioner puts down in the
7 inpreparing for the deposition today, you did review 7 petition certain claims are invalid as anticipated by
8 thelPR petition again; isthat correct? 8 asingle prior art reference, have you heard of that
9 MS. NGUYEN: Objection, form. 9 being referred to as one of the grounds of
10 BY THE WITNESS: 10 unpatentability for that petition?
11 A. | did not say that, and | did not do that. 11 A. For this petition?
12 BY MR. SWISHER: 12 Q. I'mjust speaking generaly.
13 Q. Ah, okay. Sorry if | had that incorrect. 13 A. I'msorry, could you rephrase the question?
14 So let me ask it thisway: Did you review 14 Q. Yeah, and | can shortcut it.
15 -- grike that. 15 | think we're on the same page, but you've
16 Have you ever reviewed the IPR petitionfor | 16 heard that, sometimesin an IPR petition, claims are
17 the'413 patent? 17 challenged as anticipated by a single reference,
18 A. | haveseenit, but | have never read it. 18 right?
19 Q. Okay. Soby "seenit,” doesthat meanthat |19 A. Yes
20 you'vejust seen thetitle page or have you skimmed | 20 Q. And have you ever heard of that being
21 itinany way? 21 referred to asaground? Petition with a number next
22 A. 1don't have -- I'm aware of it, but | have 22 toit, for instance, ground one?
23 neverread it. 23 MS. NGUYEN: Objection, form.
24 Q. Andthat includesin preparation for your 24
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Page 30 Page 32
1 BY THEWITNESS: 1 anticipation.
2 A. That language would not surprise me. 2 Q. Anddo you know which claims of the'413
3 BY MR. SWISHER: 3 patent those anticipation arguments are applied to?
4 Q. Okay. | canjust represent to you that, you 4 MS. NGUYEN: Objection, form.
5 know, the types of challengesin an IPR petitionare | 5 BY THE WITNESS:
6 often referred to as grounds. 6 A. Canl haveacopy of the patent?
7 So for example, if one type of challenge to 7 BY MR. SWISHER:
8 theclaimsisanticipation based on asingle 8 Q. Sure well get to that in amoment. Do you
9 reference, that might be ground one. If another type| 9 need acopy to answer that question?
10 of challengeisbased on obviousness, that might be | 10  A. 1 don't think I'd be able to answer the
11 ground two, et cetera. It'sjust away of 11 question even with acopy, but I'm fairly certain
12 categorizing the different challenges. 12 claim 1 isbeing challenged based on anticipation
13 Are we on the same page there? Does that 13 arguments with Amano and Matsumoto, but | don't know
14 make sense? 14  all of the claims that would be challenged.
15 A. Yes 15 Q. Isthat because you haven't reviewed the
16 Q. Okay. Sort of with that understanding in 16 petition?
17 mind, are you aware of what groundsareinthelPR | 17  A. Evenif | had read the petition, | probably
18 petition for challenging the '413 patent? 18 would not have tried to memorize that, but -- I'll
19 A. | am-- | have some awareness of them. | 19 stopthere.
20 don't know what they are exactly. 20 At least because | haven't read the
21 Q. Okay. Solet'sjust start with what is your 21 petition, | don't know, but even if | had read it, |
22 awareness? 22 till might not.
23 MS. NGUYEN: Objection, form. 23 Q. Wereyou asked to perform any anaysis of
24 24 anticipation for any of the claims of the '413
Page 31 Page 33
1 BY THEWITNESS: 1 patent?
2 A. | am awarethat there are -- there are 2 MS. NGUYEN: Objection.
3 argumentsin the petition that relate to anticipation | 3 Dr. Lynch, | instruct you not to answer if
4 and obviousness. 4 it discloses any information, communications between
5 Does that answer your question? 5 yourself and me.
6 BY MR. SWISHER: 6 BY THEWITNESS:
7 Q. Yes 7 A. Somy job wasto read the '413 patent, its
8 And do you know what the anticipation 8 specification and the claim language, and the file
9 arguments are? 9 history, the Exhibits 1010 to 1015, | believe, as
10 A. | can't answer that question in full 10 well asother exhibits, read those from the view of a
11 specificity. | -- I'm not sure. 11 POSITA, and then to look at prior part, and in my
12 So | am aware that certain references are 12 understanding of the claim elements from having read
13 being used for anticipation arguments. 13 the specification, the claims, and the file history
14 Q. Anddo you know -- I'm sorry, | didn't mean | 14 of the'413 patent, map prior art to elements of the
15 tointerrupt. 15 claimsin the '413 patent.
16 A. ButI'm-- | don't know which claims. And| | 16 BY MR. SWISHER:
17 amawarethat certain referencesarebeingused for | 17 Q. So-- strike that.
18 obviousness arguments. 18 Does your declaration include any opinions
19 Q. Okay. Do you know what the anticipation | 19 that any claims of the '413 patent are anticipated by
20 referencesare? 20 any prior art references?
21 MS. NGUYEN: Objection, form. 21 MS. NGUYEN: Objection, form.
22 BY THE WITNESS: 22 BY THEWITNESS:
23 A. | believe there are arguments that use the 23 A. Somy jobwaswhat | just mentioned to you,
24 Amano reference and the Matsumoto referencefor | 24 to do the mapping to elements.
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Page 34

Page 36

1 BY MR. SWISHER: 1 elements, and not necessarily an entire claim.
2 Q. Soisthat ano, your declaration does not 2 So for example, | believeclaim 1 -- 1 don't
3 include any opinions that any claims of the '413 3 haveitinfront of me, if you want to giveit to me.
4 patent are anticipated by any prior art references? 4 But claim 1 has some other things in there
5 MS. NGUYEN: Same objection. 5 that | never addressin my analysis, perhaps because
6 BY THEWITNESS: 6 | didn't think that they were relevant.
7 A. I'mnot alawyer, and | understand that the 7 Q. When you say you didn't think they were
8 kind of argument that you're talking about isalegal | 8 relevant, what -- relevant with respect to what?
9 conclusion. 9 A. 1 didn't think they were at issue, that they
10 And so my job wasto, asaPOSITA, look at | 10 would be questions.
11 the patent, itsfile history, and the prior art, and 11 Q. Okay. Sothenit'scorrect to -- strike
12 to map elements, map the prior art to elements of the 12  that.
13 claim language for several of the claims. 13 It's correct that your declaration does not
14 BY MR. SWISHER: 14 include any opinions that an entire claim is
15 Q. Allright. Sol think I'm asking a dlightly 15 disclosed by asingle prior art reference, right?
16 different question. 16 MS. NGUYEN: Objection, form.
17 Does your declaration include any opinions |17 BY THE WITNESS:
18 that aclaim of the '413 patent is disclosed by a 18 A. | don't believe that my declaration ever
19 single prior art reference? 19 saysanentireclaimisdisclosed by asingle prior
20 MS. NGUYEN: Same objection. 20 reference.
21 BY THEWITNESS: 21 BY MR. SWISHER:
22 A. Sol'mlot alawyer, and | don't provideany |22 Q. And amoment ago, we were talking about
23 legal conclusionsin my declaration. 23 obviousness.
24 My job waswhat | said before. | can say it 24 Do you remember that?
Page 35 Page 37
1 again, but -- 1 A. Yes
2 BY MR. SWISHER: 2 Q. Okay. Sol want to ask sort of the same
3 Q. Yeah, no, | understand. 1'm not asking you 3 questions about your declaration and obviousness.
4 tomakeany lega conclusions. 4 Does your declaration include any opinions
5 So I'm referring to whether or not the 5 that an entire claim is rendered obvious by the prior
6 limitations of aclaim are disclosed by aprior art 6 art that you assessed?
7 reference. 7 MS. NGUYEN: Objection, form.
8 Do you follow me so far? 8 BY THEWITNESS:
9 A. Yes 9 A. Soagain, just to emphasize, my job wasto
10 Q. Okay. Sothat would involve, for example, |10 read the entire patent and itsfile history asa
11 looking at all the limitations and seeing if they 11 POSITA, look at prior art, and to map the prior art
12 existed asarranged in that claim in asingle 12 to claim elements, and not necessarily to look at an
13 reference that predates the patent. 13 entireclaim. | don't believe | have a statement in
14 Do you follow that? 14 there of the form that claim 1 is obvious, for
15 MS. NGUYEN: Objection, form. 15 example.
16 BY THE WITNESS: 16 BY MR. SWISHER:
17 A. Yes 17 Q. Okay. Sotheanswer to my question is no,
18 BY MR. SWISHER: 18 then, correct?
19 Q. Okay. Sowith that understanding in mind, | 19 MS. NGUYEN: Same abjection.
20 doesyour declaration include any opinionsthatan |20 BY THE WITNESS:
21 entireclamisdisclosed asit isarranged in that 21 A. 1 don't remember the question at this paint.
22 claminany of the prior art references that you 22 BY MR. SWISHER:
23 reviewed? 23 Q. I'll ask it again.
24 A. My declaration focused on specific claim 24 Does your declaration include any opinions
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Page 38

Page 40

1 that an entire claim is rendered obvious by the prior 1 What isyour Ph.D. in?
2 art that you assessed? 2 A. My Ph.D.isin robotics.
3 MS. NGUYEN: Same objection. 3 Q. And werethere any specific -- strike that.
4 BY THE WITNESS: 4 Was there any specific robotics area that
5 A. Asl mentioned before, my analysis focuses 5 your Ph.D. work focused on?
6 on certain claim elements, and other claim elements | 6 MS. NGUYEN: Objection, form.
7 don't believe would be controversial. 7 BY THEWITNESS:
8 BY MR. SWISHER: 8 A. Soyes, | had towrite athesis. That's
9 Q. Okay. Canl just ask you to answer my 9 pretty specific.
10 question, though? So let me ask it one more time. 10 BY MR. SWISHER:
11 Does your declaration include any opinions 11 Q. Yeah, so what was the subject matter of your
12 that an entire claim is rendered obvious by the prior 12 thesis?
13 art that you assessed? 13 A. The subject matter of the thesis, which is
14 MS. NGUYEN: Same objection. 14 now along time ago, was robotic manipulation
15 BY THE WITNESS: 15 programing and designing robots to be able to
16  A. My declaration focuses on particular claim 16 manipulate objects.
17 elements and not other claim elementsthat | believe 17 Q. And do you currently teach any classes at
18 would be uncontroversial. 18 Northwestern?
19 BY MR. SWISHER: 19 A. Yes
20 Q. Okay. Socanyou answer my question, then 20 Q. Andwhat isthe subject matter of those
21 -- canyou answer it yes or no, whether it does or 21 classes?
22 doesn't include the -- an opinion about an entire 22 A. Sol'vetaught many classes over the years.
23 clam? 23 The current classes that I'm teaching are a
24 MS. NGUYEN: Same objection. 24 robotics introduction where you learn about the
Page 39 Page 41
1 BY THEWITNESS: 1 mechanicsand kinematics of robots, and a
2 A. Therée'sno explicit statement to the effect 2 freshman-level course on system dynamics.
3 that an entire claim is obviousin my declaration. 3 Q. Haveyou ever taught any classes that relate
4 BY MR. SWISHER: 4 to fitness tracking devices?
5 Q. All right. We'll turn to the patent and 5 MS. NGUYEN: Objection, form.
6 your declaration abit more in a second, but first, | 6 BY THE WITNESS:
7 wanted to ask you afew questions about your 7 A. Soas!| mentioned, | am a professor of
8 background. 8 engineering, so I'm often teaching students both in
9 What is your current employment, Dr. Lynch? 9 and outside the classroom, and a big focus of my
10 A. | amaprofessor of mechanical engineering 10 research ison human/robot systems, so that is
11 at Northwestern University and the director of the 11 getting humans and robots to physically collaborate
12 Center for Robotics and Biosystems at Northwestern. 12  with each other, and to make that collaboration a
13 Q. And how long have you been a professor at 13 safeand productive one, we have to understand the
14 Northwestern? 14 human sensory motor control system. And so my work
15 A. Since1997. 15 inthisareais performed at amedical facility and
16 Q. And before 1997, were you employed in an 16 published in journalslike Journal of Biology,
17 academic capacity anywhere else? 17 Neuroscience, Neurophysiology, and Biomedical
18 A. Wdll, since 1997, | have had visiting 18 Engineering, among others.
19 appointments other places, but my primary appointment | 19 So | do teach about sensors, including EMG
20 hasaways been at Northwestern. 20 sensors, heart rate sensors, force torque sensors,
21 Before 1997, | was a postdoctoral fellow at 21 motion tracking sensors, and many others, because our
22 agovernment research lab in Japan, and before that, 22 students are using them in the devices that they use
23 | wasat Ph.D. student at Carnegie Mellon University. 23 for their research.
24 Q. And what wasthe -- strike that. 24 Q. Sodoesany of thiswork involve human
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Page 42

Page 44

1 subjectsin combination with these various sensors 1 BY MR. SWISHER:
2 that you described? 2 Q. Okay. Solet meask it thisway: Asfaras
3 A. Yes. Wereinstrumenting humans with all 3 fieldsthat you work in that involve human subjects,
4 thekinds of sensors| just mentioned, plus others. 4 arethere any others, other than the human/robot work
5 Q. Does any of your research relate to exercise 5 that we were just talking about?
6 physiology? 6 MS. NGUYEN: Objection, form.
7 A. Wéll, my research relates to the human 7 BY THE WITNESS:
8 sensory motor control system, which isthe same 8 A. Yes. Sowe have humans interacting with
9 system used in exercise, so in that respect, yes. 9 other systemsthat are not robots, for example, while
10 Q. Okay. But apart from the sensory motor 10 wetrack their performance.
11 control system aspect, does your work, for example, 11 BY MR. SWISHER:
12 study human exercise techniques? 12 Q. Okay. Andwhat types of systems are you
13 MS. NGUYEN: Objection, form. 13 referring to there?
14 BY THE WITNESS: 14 A. It would bedifficult for meto give al of
15 A. Sol'll give one example. We work on 15 them, but one example would be a passive linear rail
16 exoskeletonsfor the lower body. Thisiswherea 16 with weights attached to it while we track how the
17 human straps on arobot to help their legs move, 17 human lifts the weight in contact -- while they are
18 perhaps because of injury or to help them train, and 18 in contact with thisguiding rail. So that's another
19 at the sametime, we have put sensing devices on the 19 example, and that you would not call arobot.
20 human, like EMG sensors, to detect muscle activity, 20 Q. Do you have any medical education?
21 or heart rate sensors to detect elevated pulse rates, 21 A. Sol work in amedical facility with my
22 aswell asforce plates and accelerometers and motion 22 students, but | personally have only taken courses
23 trackersand other devices, so that we can monitor 23 related to human physiology and not received a degree
24 the human'sinteraction with the robot and physical 24 inthat topic.
Page 43 Page 45
1 exertion. 1 Q. Do you do any research in human physiology?
2 BY MR. SWISHER: 2 A. Yes, some of thework | was just mentioning.
3 Q. Okay. Doesany of your work involve 3 Neurophysiology is broader.
4 athletic training? 4 Q. Do you have any education in cardiology?
5 A. My research does not involve training 5 A. Sol -- | have been an athlete myself for
6 athletes. 6 many years, so I've seen it from that side, I've seen
7 Q. How about does any of your work involve 7 it working with trainers, | am a member of our
8 varioustechniques for exercise or athletic training? 8 faculty oversight committee on athletics and
9 MS. NGUYEN: Objection, form. 9 recreation at Northwestern, so | am familiar with
10 BY THE WITNESS: 10 training techniquesthere. So my familiarity with
11 A. Wédll, | mentioned | have many other examples 11 cardiology comes through those venues.
12 of where we connect humans to robots and ask the 12 Q. Okay. Soyou don't have any formal
13 humansto perform specific tasks while we monitor 13 education in cardiology, isthat fair?
14 their performance. So there's quite afew examples 14 A. | don't have any degreesin that.
15 of that. 15 Q. And what about pulmonology, do you have any
16 BY MR. SWISHER: 16 formal training in pulmonology?
17 Q. Okay. Sojust outside of the human and 17 MS. NGUYEN: Objection, form.
18 robot context -- strike that. 18 BY THE WITNESS:
19 So it sounds like you're saying most of your 19 A. Well, I'd say it'sasimilar answer, that my
20 work relates to humans and robots interacting 20 research doestouch on these things, and my own
21 together, isthat fair? 21 experience as an athlete touches on these things.
22 MS. NGUYEN: Objection, form. 22 Butl haven't -- or | haven't gotten adegreein
23 BY THEWITNESS: 23 pulmonology. | work with people who have that
24 A. No, that isonefield that | work in. 24 expertise.

WWw.veritext.com

12 (Pages 42 - 45)

Veritext Lega Solutions

Exhibit 2012 - Page 12 of 76

888-391-3376



Page 46

Page 48

1 BY MR. SWISHER: 1 A. Yesterday.
2 Q. Do you have any formal training in exercise 2 Q. And by "review," does that mean you read the
3 science? 3 whole patent cover to cover or something else?
4 MS. NGUYEN: Objection, form. 4 A. | have read the whole patent cover to cover.
5 BY THE WITNESS: 5 Q. And when's the most recent time that you
6 A. My primary expertise there comes from my own 6 read the whole patent that way, cover to cover?
7 experience as atwo sport college athlete, and my 7 A. Within the past week.
8 general familiarity of how things are done at 8 Q. Okay. Soinreviewing the patent that way,
9 Northwestern through my role on the committee. 9 that meansyou also reviewed the claims at the end,
10 BY MR. SWISHER: 10 correct?
11 Q. Okay. Sonoformal training in exercise 11 A. That's correct.
12 science, isthat right? 12 Q. Okay. Let'sturnto those claims, then.
13 MS. NGUYEN: Same objection. 13 So I'm going to direct you to column 18 of
14 BY THEWITNESS: 14 Exhibit 1001, which is aso what's been marked at the
15 A. Could you please define "formal training"? 15 bottom of the exhibit as page 17.
16 BY MR. SWISHER: 16 Actually, you may not have the page numbers
17 Q. Sure. Any university-level coursework in -- 17 onyours; | apologize for that.
18 strikethat. 18 Column 18, do you see that?
19 Have you ever taken any university-level 19 A. Yes
20 coursework in exercise science? 20 Q. Okay. Now when you analyzed the claims,
21 A. I'vetaken university-level coursework on 21 Dr. Lynch, did you analyze the complete claimsto
22 human physiology, but not specifically exercise. 22 understand their entire scope?
23 MS. NGUYEN: We'e at about an hour, 23 MS. NGUYEN: Objection, form.
24 Counsel. Canwe take abreak? 24
Page 47 Page 49
1 MR. SWISHER: Sure, that'sfine. 1 BY THEWITNESS:
2 THE VIDEOGRAPHER: Off the record at 10:01. 2 A. | read the complete claims.
3 (A short break was taken.) 3 BY MR. SWISHER:
4 THE VIDEOGRAPHER: Back on the record at 4 Q. Soyoujust read the claims; is that right?
5 10:13. 5 A. | read the claims and the specification and
6 BY MR. SWISHER: 6 thefile history with the view of a POSITA.
7 Q. Allright, Dr. Lynch, I'm going to hand you 7 Q. Okay. Solet'sjust focus on the claims
8 what has already been marked in thisIPR as 8 then for amoment, okay?
9 Exhibit 1001, which is the '413 patent, and also 9 Did your analysis of the claims go beyond
10 Exhibit 1009, which is the declaration of Dr. Kevin 10 just reading them?
11 Lynch. 11 A. I'msorry, can you be more specific? |
12 MR. SWISHER: 1 just realized this doesn't 12 don't understand the question.
13 actualy have that exhibit number on it, the patent, 13 Q. Yeah. Soyou saidyou read the claims,
14 but | think we're all on the same page that this was 14 right?
15 Exhibit 1001 inthe IPR. 15 A. Yes
16 There you go. 16 Q. What else did you do to understand what the
17 BY MR. SWISHER: 17 claimsmean, if anything?
18 Q. Allright, Dr. Lynch. You testified earlier 18 A. | read the specification and the file
19 that you reviewed the '413 patent, is that correct? 19 history from the viewpoint of a POSITA.
20  A. That'scorrect. 20 Q. Okay. And in reading the specification and
21 Q. Andremind me, when wasthe last time -- or 21 thefile history, were you attempting to come to an
22 drikethat. 22 understanding of the full scope of the claimed
23 When was the most recent time that you 23 invention?
24 reviewed the '413 patent? 24 MS. NGUYEN: Objection, form.
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Page 50

Page 52

1 BY THE WITNESS: 1 sureif | follow you.
2 A. So |l was attempting to understand and 2 What do you mean by saying that something ig
3 interpret the claims particularly with respect to 3 anexample of the claim?
4 prior art that discloses certain el ements of the 4 A. Canyou define to me what you mean by the
5 clams. 5 full scope of the claim? I'm trying to understand
6 BY MR.SWISHER: 6 what you're getting at.
7 Q. Okay. Soyou only focused on certain 7 Q. Yeah, I'm getting at what the -- well,
8 eements of the claims, isthat right? 8 dtrikethat.
9 A. Soclaim 1, for example, talks about an 9 Do you understand that, in patent law, the
10 apparatus comprising a processor. So | certainly 10 inventionisdefined by the claims?
11 read that and | understood that, but | don't believe | 11 MS. NGUYEN: Objection, form.
12 | addressed it in any depth -- well, | certainly 12 BY THE WITNESS:
13 mentionitin my declaration that it has -- that some | 13 A. Inthe context of the specification and the
14 prior art has a processor, but | don't go into detail 14 file history.
15 onthat, sinceit's awell-understood concept. 15 BY MR. SWISHER:
16 But every clam | read in its entirety, 16 Q. Right, but do you understand that it's the
17 interpreted inits entirety. So the claim elements 17 clamsthat actualy define the invention?
18 areaso being interpreted in the context of the 18 A. Inthe context of thefile -- file history
19 entire claim and the entire specification and the 19 and the specification, yes.
20 patent file history. 20 Q. Right. Sowhen I'm speaking about the full
21 Q. Okay, | think | asked adlightly different 21 scope of the claims, what I'm getting at isan
22 question, though. 22 understanding of al of the elementsin aclaim and
23 Did you -- strike that. 23 how they, together, define the scope of the claimed
24 In your analysis of claim 1, as an example, 24 invention.
Page 51 Page 53
1 didyou arrive at an understanding of the complete | 1 Do you follow me there?
2 scopeof claim 1? 2 MS. NGUYEN: Objection, form.
3 A. Soif, by saying the complete scope of 3 BY THEWITNESS:
4 claim 1, you are saying that | understood everything| 4 A. Isthereaquestion?
5 intheuniversethat satisfiesclaim 1 and everything | 5 BY MR. SWISHER:
6 that does not, that was not part of my analysis. 6 Q. Yeah, do you follow that understanding?
7 Q. Okay. Soyoudidn't cometo an 7 A. | believeyou're asking -- so correct me if
8 understanding of how the entire claim, with all of 8 I'mwrong.
9 itselements, operatestogether; isthat right? 9 | believe you're asking me if | understand
10 MS. NGUYEN: Objection, form. 10 everything in the universe that's an example of this
11 BY THE WITNESS: 11 claim and everything that's not.
12 A. That'sincorrect. 12 Q. No--
13 BY MR. SWISHER: 13 A. Butinstead my analysiswasto look at
14 Q. Okay. What was incorrect about that? 14 specific prior art and understand if the prior art is
15 A. 1 understand the claim and what it meansin |15 disclosing or isan example of what is being
16 the context of the specification and thefile 16 described in the claim.
17 history. 17 So | did not look at everything in the
18 Q. Okay. Sofor claim 1, you understand what | 18 universe.
19 the entire scope of the claimed invention means; is | 19 Q. Okay. No, | did have adlightly different
20 thatright? 20 meaning, so let metry to explain alittle bit
21 A. Asl said before, part of my analysiswas 21 better.
22 not trying to say everything that isan exampleof | 22 Did you -- strike that.
23 thisclaim and everything that is not. 23 You just testified that you looked at
24 Q. Okay. Let me unpack that, because I'mnot | 24  specific prior art to understand that the prior art
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Page 54 Page 56

1 isdisclosing what's described in the claim, right? 1 artand the file specification and the prosecution

2  A. I|looked at prior art and | mapped it to 2 history.

3 elements of theclaims. 3 BY MR. SWISHER:

4 Q. Okay. Sowhen you were doing that 4 Q. Isthat analysisreflected -- strike that.

5 comparison, were you just looking at elements of the 5 Isthat analysisincluded in your

6 claimsinisolation? 6 declaration?

7 A. No. Inthe context of the entire patent, 7 A. Asl| mentioned earlier, | focused on the

8 whichincludesall of the claim language, aswell as 8 elementsthat -- that needed analysis. So, for

9 thefile history. 9 example, aprocessor does not need much analysis.
10 Q. Okay, solet'sjust focus on the claims and 10 Q. Yeah, sol think I'mjust asking you a
11 set aside the specification for amoment. 11 dlightly different question till, so let me try and
12 So I'm asking -- and we can use claim 1 as 12 understand.

13 an example. When you were looking at the prior art 13 Y ou'retestifying that you did perform an
14 tounderstand what it discloses, were you then 14 analysisof claim 1 on alimitation by limitation
15 comparing it to isolated elements of claim 1, or 15 basisto find out where those limitations were
16 clam linitsentirety? 16 allegedly disclosed in the prior art; isthat what
17 MS. NGUYEN: Objection, form. 17 you'retestifying to?
18 BY THE WITNESS: 18 MS. NGUYEN: Objection, form.
19 A. I'mconsidering claim 1in itsentirety, and 19 BY THEWITNESS:
20 | am providing opinions on specific elements asiit 20 A. Inthe context of the entire claim, yes, |
21 relatesto specific prior art. 21 performed an analysislike that, but in my
22 BY MR. SWISHER: 22 declaration, | focused on the specific elements for
23 Q. Okay. Now did you perform an analysis where 23 my opinions.
24 you looked at the claims on alimitation by 24
Page 55 Page 57

1 limitation basis? 1 BY MR. SWISHER:

2 MS. NGUYEN: Objection, form. 2 Q. Okay. So help me understand sort of how

3 BY THEWITNESS: 3 that process works.

4 A. Sotheanadysis| performed wastoreadthe | 4 So you're saying you went out and you looked

5 patent, itsfile history, from aPOSITA'sviewpoint, | 5 ataprior art reference and you tried to find where

6 and then look at prior art, and in the context of the | 6 every limitation of claim 1 was disclosed in that

7 entire claim, opine on where prior art satisfies 7 reference; isthat right?

8 particular elements of the claim, but not in 8 A. That'san example of what | did.

9 isolation, in the context of the entire claim, file 9 Q. Okay. Soyou did that analysis where you
10 history, and the specification from a POSITA's 10 looked for every element of claim 1 in aprior art
11 viewpoint. 11 reference?

12 BY MR. SWISHER: 12 A. |diddoananalysislikethat.

13 Q. Okay, | understand. | think you've heard 13 Q. Anddid you include any opinionsrelating to
14 you testify on that point several times now. 14 that analysisin your declaration?

15 So | was asking aslightly different 15 A. Yes

16 question, and so | can repeat it; just let me know if | 16 Q. Canyou point me to wherein your

17 you don't understand what 1'm asking. 17 declaration you performed an analysis of every

18 So | asked: Did you perform an analysis 18 element of claim 1?

19 whereyou analyzed the claimson alimitationby | 19 A. That wasn't the question you just asked, but
20 limitation basis? 20 | don'tlist claim limitation by claim limitationin
21 MS. NGUYEN: Objection, form. 21 my anaysis, if that -- in my declaration.

22 BY THEWITNESS: 22 So you asked a different question, was there
23 A. 1did perform an analysisof a-- ona 23 any. Yes, there was any opinions related to that
24 limitation by limitation basisin view of the prior 24 analysisin my declaration.
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Page 58 Page 60
1 Q. Doesyour declaration include an opinion 1 you're making.
2 that discusses an entire element by element analysis| 2 Areyou saying that your declaration
3 of claim1? 3 includes an analysis where the elements are addressed
4 MS. NGUYEN: Objection, form. 4 nonsequentially?
5 BY THEWITNESS: 5 A. So--
6 A. My declaration does not go down element by | 6 MS. NGUYEN: Objection, form.
7 element through a particular claim and pointtothe | 7 BY THE WITNESS:
8 prior art in asequential manner in any place. 8 A. --thiswould require reading the entire
9 BY MR. SWISHER: 9 declaration, but sitting here, | can't say that each
10 Q. Okay, that'swhat I'm trying to understand. | 10 element isor is not addressed in the declaration.
11 So it sounds like you're saying you 11 BY MR. SWISHER:
12 performed that analysis, though, right? It's just 12 Q. Okay. So sitting here today, you don't know
13 notinyour report? Not inyour -- strike that. 13 whether or not your declaration includes an element
14 It'snot inyour declaration? 14 by element analysisof claim 1in its entirety?
15 A. Asl| mentioned before, my declaration is 15  A. | performed an analysis element by element,
16 focusing on particular elements that were part of 16 and then in my declaration, | provided opinions on
17 that larger analysis. 17 specific elements, and whether the union of thoseis
18 Q. Okay. Sol think we're on the same page, 18 every element, | can't say sitting here right now.
19 but you agree that your declaration does not include | 19 Q. Okay. Soyou'e testifying that you did
20 anelement by element analysis of claim 1, correct? | 20 perform an analysis of every -- strike that.
21 A. 1don't agree with that. 21 Y ou did perform an analysis of every element
22 If you want to ask a more specific question, | 22 of claim 1, but you don't know if that entire
23 then maybel could. But | don't agree with what you 23 analysis made it in to your declaration; isthat
24 just said. 24 right?
Page 59 Page 61
1 Q. Soyou're saying your declaration does 1 MS. NGUYEN: Objection, form.
2 include an element by element analysisof claam 1? | 2 BY THE WITNESS:
3 MS. NGUYEN: Objection, form. 3  A. WhatI'msayingis, asisevident from
4 BY THE WITNESS: 4 looking at the declaration, | did not writeitina
5 A. | am not saying that either. 5 linear fashion, claim by claim, element by element.
6 BY MR. SWISHER: 6 Instead, | addressed different art and
7 Q. All right, so help me here. I'm confused. 7 opined on how the art meets the -- the meaning of the
8 So does it have that analysisin the 8 claim elements.
9 declaration -- strike that. 9 BY MR. SWISHER:
10 Doesyour declaration haveaclaimby clam |10 Q. Why would you have omitted an opinion
11 analysisof claim 1 or not? 11 relating to aclaim element from your declaration?
12 A. Asl| mentioned earlier, there's no place 12 MS. NGUYEN: Objection, form.
13 wherel lay out one after the other and addressthem | 13 BY THE WITNESS:
14 insequence, but I'm addressing many of theclaim |14  A. Somy job was not to provide legal
15 elementsthroughout the -- throughout the 15 conclusions, but rather to do an expert analysis of
16 declaration. 16 the patents, including the specification, the file
17 Q. Okay. Soyou agreethat your declaration 17 history, and the prior art, and to provide opinions
18 does not include an element by element analysisof | 18 on elements of the claims.
19 claim1initsentirety, right? 19 BY MR. SWISHER:
20 A. No. | am saying that my analysis, my 20 Q. Soyourjobwasonly to provide analysis of
21 declaration does not include alinear recitation of 21 certain elements of the claims; is that right?
22 the elementsthat then addresses them each 22  A. My jobisto dotheentire analysis, wasto
23 individually sequentially. It doesnotincludethat. | 23 dothe entire analysis, but not to write legal
24 Q. Okay. So help me understand the distinction | 24  conclusions.
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Page 62

Page 64

1 Q. Okay. Yeah, I'mnot asking you about legal | 1 that some of the claim elements may be
2 conclusions. 2 uncontroversial and therefore not needing an expert's
3 So we can agree that your declaration 3 opinion.
4 includes some opinions, right? 4 BY MR. SWISHER:
5 A. Right. 5 Q. What do you mean by "uncontroversial"?
6 Q. Andyou have someopinionsinthereabout | 6  A. Not contested by both sides.
7 theprior art references that you looked at, right? 7 Q. Do you mean that your understanding was that
8 A. Right. 8 certain elements of the '413 patent claims are
9 Q. Sol'mjust asking if you have any opinions | 9 admitted to be disclosed in a specific prior art
10 that analyze an entire claim of the '413 patent? 10 reference?
11 MS. NGUYEN: Objection, form. 11 MS. NGUYEN: Objection, form.
12 BY THEWITNESS: 12 BY THE WITNESS:
13 A. | think I've answered that several times. 13 A. Sorry, | didn't understand the question.
14 Do youwant metotry to -- 14 BY MR. SWISHER:
15 BY MR. SWISHER: 15 Q. Yeah, I'mjust trying to understand what you
16 Q. I'mnot sure you have. 16 mean by uncontroversia or not contested by both
17 So | understand you're saying you performed | 17  sides.
18 ananaysisof aclaim -- strike that. 18 A. Canlexplain?
19 | understand you're testifying that you 19 Q. Sure.
20 performed an analysis of an entire claim on an 20 A. Soforexample inclaim 1, there'sa
21 eement by element basis, but | don't understand 21 processor and there is memory storing instructions.
22 whether or not your declaration, in your mind, 22 Sothose arethingsthat | think are well-understood,
23 includes any such analysis. 23 and would not merit real estate in my declaration.
24 MS. NGUYEN: Same abjection. 24 I'm not saying that it could not have been
Page 63 Page 65
1 BY MR. SWISHER: 1 done, but that's not what | did.
2 Q. Sol'll ask the question again. 2 Q. Okay.
3 Does your declaration include any opinions 3 MS. NGUYEN: Counsel, can we take a break?
4 addressing an entire claim on an element by element 4 MR. SWISHER: Sure.
5 basis? 5 THE VIDEOGRAPHER: Off the record at 10:36.
6 MS. NGUYEN: Same objection. 6 (A short break was taken.)
7 BY THE WITNESS: 7 (The following proceedings were had on the
8 A. Somy answer, again, isthat there's nowhere 8 record, outside the presence of the
9 inmy declaration that, for a particular claim, | 9 deponent, and were not video-recorded.)
10 step through element by element and provide 10 MS. NGUYEN: So, Mr. Swisher, we are aware
11 referencesto the prior art. 11 that your motion for pro hac vice admission has not
12 But I do provide opinions on many of these 12 been granted. We wanted to not waive any rights we
13 elements, the union of which may or may not cover the | 13 have regarding the admissibility of this deposition
14 entireclaim. 14 proceeding because the motion has not been granted.
15 I'd have to read through the whole thing to 15 So we are open to you contacting the Board
16 answer that definitively, but that was not what | was 16 today to seeif you can get that motion granted.
17 asked to do. 17 MR. SWISHER: Okay. So | understand,
18 BY MR. SWISHER: 18 though, when I filed my motion, you guys did not
19 Q. Okay. Sowhy would you have decided not to 19 object to my admission, right?
20 include opinions about certain elementsin your 20 MS. NGUYEN: Correct.
21 declaration? 21 MR. SWISHER: Okay. So dowerealy havea
22 MS. NGUYEN: Objection, form. 22 substantive dispute about the admissibility of the
23 BY THE WITNESS: 23 testimony today, or...
24 A. | think I used this word before, but | think 24 MR. ARJOMAND: Well, | think whether we
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Page 66

Page 68

1 opposeor didn't oppose your motion is not relevant, 1 Do you understand that you are still under
2 ultimately, in that the Board has to decide whether 2 oah?
3 it will be admitted into this proceeding, and yes, 3 A. Yes
4 you know, if you are not admitted to this proceeding, 4 Q. Allright. So before the break, we were
5 wewant to reserve all our rights that this 5 talking about some of the claims of the '413 patent.
6 deposition isnot admissible. 6 Do you remember that?
7 MR. SWISHER: Okay. So you're saying that 7 A. Yes
8 if the Board approves my admissibility after today, 8 Q. Andyou still havein front of you
9 you would object to today's testimony? Or would you 9 Exhibit 1001, which isthe '413 patent, and
10 agreeto stipulate to, you know, sort of swearing 10 Exhibit 1009 which is your declaration, right?
11 back the -- my admissibility to today for purposes of 11 A. Yes
12 thedeposition? Just trying to understand if there 12 Q. Okay. | believe you testified earlier that
13 isadisputethere. 13 youreviewed all of the claims of the '413 patent; is
14 MR. ARJOMAND: | don't think we can say that 14 that correct?
15 either way. | think you need to first become 15 A. Yes
16 admissible, admitted to this proceeding, and then we 16 Q. And do you know which claims of the '413
17 can proceed. | don't think we can do a backdating 17 patent are being challenged in this IPR?
18 operation. 18 A. | know some of them. I'm not surethat |
19 MR. SWISHER: But would you opposg, if the 19 can give an exhaustive list.
20 Board backdated my admissibility to today, admission 20 Q. Okay. Do you understand that some of the
21 totoday? 21 claimsinthe'413 patent are not being challenged in
22 MR. ARJOMAND: | think we'd haveto consider |22 thelPR?
23 that, but at this point, | think the better course of 23 A. Yes.
24 conduct isto seeif you can contact the Board and 24 Q. Okay. Dr. Lynch, areyou familiar with what
Page 67 Page 69
1 seeif your admission -- your motion is granted. 1 --dtrikethat.
2 MR. SWISHER: Okay. 2 Areyou familiar with the terminology in
3 | think that -- that's fine, you know, we 3 patent law that there are independent claims and
4 candothat. | justthink for practical purposes 4 dependent claims?
5 today, I'mjust trying to understand if there's 5 A. Yes
6 actually adispute. | don't think anybody wants to 6 Q. Okay. And so you understand that dependent
7 do another deposition of Dr. Lynch, take more of your 7 clamsincludethe limitations that are recited in
8 time, histime, correct? So -- 8 theindependent claims from which they depend?
9 MS. NGUYEN: That's why we recommend pausing| 9 A. Yes
10 for amoment and calling the Board. 10 Q. Andyou reviewed the -- sorry, strike that.
11 MR. SWISHER: That'sfine. Let's go off the 11 Y ou reviewed the dependent claimsin the
12 record. 12 '413 patent, right?
13 (A break was taken.) 13 A. Yes
14 THE VIDEOGRAPHER: We are back on the record 14 Q. So, for example, let'stake alook at
15 at 11:50. 15 claim 2, column 18.
16 MS. NGUYEN: Sowetook abreak during the 16 That's a dependent claim that recites: The
17 deposition due to the fact that Mr. Swisher's motion 17 apparatus of claim 1 wherein thefirst heart rate
18 for pro hac vice admission had not been granted. 18 measurements and the second heart rate measurements
19 We understand that the Board has tentatively 19 arereceived in aplurality of encoded messages.
20 granted the motion. 20 Right?
21 Petitioner reservesitsrights asto the 21 A. Yes.
22 admissibility of this deposition. 22 Q. When you reviewed dependent claim 2, were
23 BY MR. SWISHER: 23 you aso doing so in the context of the elements that
24 Q. All right, welcome back, Dr. Lynch. 24 arerecited inclaim 1?
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Page 70

Page 72

1 A. Inthefull context of the patent and the 1 one, okay?

2 filehistory, yes. 2 So in analyzing how a POSITA would have

3 Q. Okay, I'm just asking you just about the 3 understood certain references, are you referring to

4 clamsfor now. 4 them just standing alone, the references standing

5 So when you were analyzing, for example, 5 daone?

6 claim 2, which includes and recites the apparatus of 6 MS. NGUYEN: Objection, form.

7 claim 1, were you doing that analysisin view of the 7 BY THE WITNESS:

8 elementsthat are also recited in claim 1? 8 A. Everything that | did wasin view of a

9 A. Yes 9 POSITA'sreading of the patent and itsfile history.
10 Q. Okay. If I could direct your attention, 10 Sowhen | waslooking at certain references before
11 Dr. Lynch, to your declaration, Exhibit 1009 at 11 April 17, 2003, | had that view on them.
12 page 1, if you can look at paragraph 1. 12 BY MR. SWISHER:
13 A. Yes 13 Q. You had the view of how a POSITA would have
14 Q. Areyou there? 14 understood the '413 patent?
15 A. Yes 15 A. I'mnot sure | understand the question.
16 Q. Okay. So the second sentence of paragraph 1 16 Q. Yeah, soI'mtrying to understand what you
17 says. | have been asked to analyze how a person of 17 mean here.
18 ordinary skill in the art (POSITA) would have 18 So you say you were asked to analyze how a
19 understood certain references before April 17, 2003, 19 POSITA would have understood certain references.
20 and whether aPOSITA would have modified or combined| 20 Do you follow me so far?
21 them. 21 A. Yes
22 Did | read that correctly? 22 Q. Okay. Then the second piece of the sentence
23 A. Yes 23 says: And whether a POSITA would have modified or
24 Q. Okay. Sowhat I'm trying to understand is 24 combined them. Right?

Page 71 Page 73

1 this: Theopinionsinyour declaration, are they 1 A. Correct.

2 just about how a POSITA would have understood the 2 Q. Okay. Sowhat I'm trying to understand is,

3 references and whether a POSITA would have modified 3 didyou golook at areference and just say, here's

4  or combined them as stated here in paragraph 1, or 4 how | think a person of ordinary skill in the art

5 areyour opinions something else? 5 would have understood this reference, or did you

6 MS. NGUYEN: Objection, form. 6 perform that analysisin relation to something else?

7 BY THE WITNESS: 7 A. Sotolook at some prior art, you could look

8 A. I'msorry, | didn't understand, are they 8 atitwith different viewpoints, but the viewpoint

9 something else. 9 that | waslooking at them was a POSITA who has read
10 So my work includes what | said in sentence 10 the'413 patent and itsfile history.
11 two here of paragraph 1. 11 Q. Okay. Now it doesn't say anything about the
12 BY MR. SWISHER: 12 '413 patent or thefile history in that sentence that
13 Q. Doesitinclude anything other than what is 13 wejust read in paragraph 1, right?
14 stated in sentence two of paragraph 1? 14 A. No.
15 MS. NGUYEN: Objection, form. 15 Q. Okay. Didyou aso analyzethe prior art
16 BY THE WITNESS: 16 referencesin view of the claims of the '413 patent?
17 A. I'm not sure that sentence two characterizes 17 A. Theentire'413 patent, so that includes the
18 everything | did. 18 claims.
19 BY MR. SWISHER: 19 Q. Okay. So!'masking specifically about the
20 Q. Waell, here'swhat I'm getting at: So you 20 claims, though.
21 say herethat you were asked to analyze how aPOSITA | 21 When you were looking at the prior art
22 would -- sorry, strike that -- would have understood 22 references, were you looking for thingsin relation
23 certain references. 23 tothe claims of the '413 patent, or in relation to
24 So let's take that piece and start with that 24  the specification of the '413 patent?
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Page 74

Page 76

1 MS. NGUYEN: Objection, form. 1 what the meanings of the claims and claim terms were
2 BY THEWITNESS: 2 inconducting your analysis?
3 A. So | understand that the invention, the 3 MS. NGUYEN: Same aobjection.
4 '413, isencapsulated in the claims. 4 BY THE WITNESS:
5 So the claims asinformed by file history 5 A. Soinconducting my anaysis, when reading
6 and the specification are how | was viewing the prior 6 theclaimsand thelimitationsin the claims, |
7 art. 7 interpreted the wordsin those claims according to
8 BY MR. SWISHER: 8 the specification and the file history as somebody
9 Q. Okay. Solet mejust unpack that for a 9 with a-- somebody who is POSITA.
10 moment. 10 BY MR. SWISHER:
11 So how did this process work? Did you look 11 Q. Did you conduct aclaim construction
12 at the claims and then go seeif could you find 12 andysisof any claim termsin the '413 patent
13 something related to those claimsin the prior art? 13 clams?
14 Isthat what you did? 14 A. | ascribed plain and ordinary meaning,
15 MS. NGUYEN: Objection, form. 15 according to aPOSITA, in view of the specification
16 BY THE WITNESS: 16 andfilehistory.
17 A. | wasanalyzing the prior art to map it on 17 Q. Doesyour declaration state what your view
18 toclaim elements. 18 of the plain and ordinary meaning isfor any claim
19 BY MR. SWISHER: 19 termsinthe'413 patent?
20 Q. Andisthat analysis contained in your 20 A. Just give me amoment.
21 declaration? 21 So that suggests in paragraph 43 of my
22 A. Muchof itis. 22 declaration, which says: | have been instructed to
23 Q. You mean there's some part of your analysis 23 perform my analysis with the understanding that the
24 that's not included in your declaration? 24 terms of the challenged claims should be afforded
Page 75 Page 77
1 A. AsI| mentioned before, not everything that | 1 their plain and ordinary meaning. However, should
2 thought ended up in the declaration. 2 patent owner and/or patent owner's expert choose to
3 Q. So--goahead. Sorry. 3 construe additiona claim terms or challenge the ones
4 A. Thethingsin the declaration are the things 4 herein, | reserve the right to provide my opinion
5 that | thought were important to highlight. 5 regarding patent owner's constructions, aswell as
6 Q. Didyou intentionaly leave out some 6 the meaning aPOSITA would have ascribed to those
7 portions of your analysis? 7 claimterms.
8 MS. NGUYEN: Objection, form. 8 Q. Okay. | understand paragraph 43 essentially
9 BY THEWITNESS: 9 setsforth your understanding of the legal standard
10 A. Tothe extent that | didn't write about 10 for claim construction, but does your declaration
11 everything that | did, that was intentional. 11 actualy include any discussion of the plain and
12 BY MR. SWISHER: 12 ordinary meaning of any claim terms?
13 Q. All right. When you were reviewing the 13 MS. NGUYEN: Objection, form.
14 prior art -- or strike that. 14 BY THE WITNESS:
15 When you were analyzing the prior art, as 15 A. | can'tanswer that question without
16 yousaidinview of the'413 patent, what meaning, if| 16 reviewing the entire declaration.
17 any, did you attach to the claims and claim 17 BY MR. SWISHER:
18 limitations? 18 Q. Soyou just don't remember without reviewing
19 MS. NGUYEN: Objection, form. 19 the whole declaration whether you included any
20 BY THE WITNESS: 20 opinions about the plain and ordinary meaning of any
21 A. I'msorry, | don't know how to answer that | 21 claim terms?
22 question. 22 A. Correct.
23 BY MR. SWISHER: 23 Q. Okay. Let'stakealook at the section of
24 Q. Didyou perform any analysisto understand | 24 your declaration titled Overview of the '413 Patent,
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Page 78

Page 80

1 which begins on page 13 of Exhibit 1009, starting at 1 A. That's correct.
2 paragraph 22. 2 Q. Andthat's aportion of the specification,
3 Do you see paragraph 22? 3 right?
4 A Yes 4 A. That'sright.
5 Q. Andthissection B, Overview of the '413 5 Q. Okay. Soyou are not actually referring to
6 Patent, continues until paragraph 39, which appears 6 aclaim element in paragraph 25, right?
7 onpagel7. 7 A. I'mreferring --
8 Do you see that? 8 MS. NGUYEN: Objection, form.
9 A. Yes 9 BY THE WITNESS:
10 Q. Now taking alook at those paragraphs, 10 A. I'mreferring to terms used in claim
11 paragraphs 22 to 39 of your declaration, are there 11 elements.
12 any opinions there about the plain and ordinary -- 12 BY MR. SWISHER:
13 plain and ordinary meaning of any claim terms? 13 Q. Okay. So arethere any instancesin
14  A. Sol'monly skimming it now, but | believe 14 section B where you refer to aclaim limitation, as
15 I'musing the plain and ordinary meanings, but not 15 opposed to just aclaim -- aterm, I'm sorry, that's
16 providing explicit opinions on them, on what the 16 usedinaclam?
17 plain and ordinary meaning is. 17 MS. NGUYEN: Objection, form.
18 Q. Okay. So thissection of your declaration, 18 BY THE WITNESS:
19 titled Overview of the '413 Patent, doesn't contain 19 A. And so when you say "aclaim limitation,"
20 any opinions about the plain and ordinary meanings of 20 areyou referring to a specific claim limitation?
21 any claim terms, correct? 21 BY MR. SWISHER:
22 MS. NGUYEN: Objection, form. 22 Q. No. Just any claim limitation.
23 BY THEWITNESS: 23 A. Can| have amoment to review?
24 A. Certainly doesimplicitly, because I'm using 24 Q. Sure.
Page 79 Page 81
1 theplain and ordinary meaningsto a POSITA who has 1 A. Socolumn -- or sorry, paragraph 24 talks
2 read the specification and the file history. 2 about aprocessor, whichiis, | believe, aclaim
3 BY MR. SWISHER: 3 limitationin claim 1.
4 Q. Okay. Canyou point metowherein 4 Q. Inparagraph 24, are you specificaly
5 section B you discuss any claims or claim terms? 5 referring to aclaim limitation there?
6  A. Soforexample, I usethewords "heart 6 A. I'musing the words that arein the claim
7 rates," and "heart rate" appearsin the claim -- 7 limitation.
8 claims. That'san example. 8 Q. But you're quoting from the specification,
9 Q. And where are you getting that example from, 9 correct?
10 what specific paragraph? 10 MS. NGUYEN: Objection, form.
11 A. Sooneplaceis paragraph 25 talks about the 11 BY THEWITNESS:
12 heart rate sensor, so that isaterm that's used in 12 A. Processor isused in both the specification
13 theclaims. 13 and theclaim.
14 Q. Doyou know -- 14 BY MR. SWISHER:
15  A. That'sone example. 15 Q. Andwhat section of the patent are you
16 Q. Okay. Which claims does heart rate sensor 16 citing in paragraph 24? |sit the specification, or
17 appear in? 17 areyou citing the claims?
18 A. So heart rate appears at least in claim 1. 18 A. Sothere'sacitation at the end of that
19 Q. Oh, just heart rate, not heart rate sensor? 19 sentence to column 5 of the specification.
20 A. That'swhat | said, heart rate, and then | 20 Q. Soyou are not citing to the claims,
21 read the longer passage that said heart rate sensor. 21 correct?
22 Q. Okay. Paragraph 25, the part you're just 22 A. I'mciting aterm that's used in the
23 referring to, heart rate sensor 303, that's citing to 23 gpecification and in the claims.
24 column 6 of the '413 patent, right? 24 Q. Okay. Anywhere elsein section B where you
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Page 82 Page 84
1 --strikethat. 1 BY MR. SWISHER:
2 Canyou find any citationsin section B of 2 Q. ButI'mjust trying to understand if you
3 your declaration to an entire claim element of the 3 actudly had ameaning in mind, not just the concept
4 '413 patent? 4 of aplain and ordinary meaning, but an actua
5 MS. NGUYEN: Objection, form. 5 meaning.
6 BY THEWITNESS: 6 Do you understand the difference I'm getting
7 A. Sol am aware from reading the institution 7 a?
8 decision that claim 1 has been broken into claim 8 MS. NGUYEN: Objection, form.
9 elements by both the petitioner and, | believe, the 9 BY THE WITNESS:
10 sameclaim element listing is used by Nike. 10 A. | am able to ascribe meaning to the wordsin
11 So | am aware of those claim elements being 11 theclaims because I've read thefile history and the
12 enumerated, but | do not enumerate claim elementsin 12 specification and | understand a POSITA.
13 my declaration. 13 BY MR. SWISHER:
14 BY MR. SWISHER: 14 Q. Soyou're saying you had some meaning in
15 Q. Okay. And doesyour declaration provide any 15 your mind about what the words of the claims mean as
16 opinions about the plain and ordinary meaning of any 16 you conducted your analysis?
17 specific claim element? 17 A. Yes
18 A. Just that I'm ascribing the plain and 18 Q. Okay. Now what I'm asking is, isthere
19 ordinary meaning to a POSITA who hasread the patents | 19 anything in your declaration that says what those
20 andthefile history. 20 meanings were that you had?
21 Q. Okay. Soyou'rejust saying that, in 21 MS. NGUYEN: Objection, form.
22 general, you ascribe plain and ordinary meanings, 22 BY THEWITNESS:
23 right? 23 A. I'msorry, you're asking meif there's
24 MS. NGUYEN: Objection, form. 24 anywherein my declaration that | do something?
Page 83 Page 85
1 BY THEWITNESS: 1 BY MR. SWISHER:
2 A. | ascribed plain and ordinary meanings to 2 Q. Yeah, isthere anywhere in your declaration
3 thewordsin the claims according to a POSITA wha's 3 whereyou say, in my view, the meaning of claim term
4 read thefile history and the specification. 4 X isA B C, and then you say what the meaning is.
5 BY MR. SWISHER: 5 Isthere anything like that in your
6 Q. But you didn't offer any specific plain and 6 declaration?
7 ordinary meaning opinion with respect to any claim 7 MS. NGUYEN: Objection, form.
8 element, correct? 8 BY THE WITNESS:
9 MS. NGUYEN: Objection, form. 9 A. I'd haveto review my entire declaration to
10 BY THE WITNESS: 10 say with any definitiveness.
11 A. I'mimplicitly using those plain and 11 BY MR. SWISHER:
12 ordinary meanings, just to be able to write what I've 12 Q. Soyou don't know right now -- I'm sorry,
13  written. 13 strikethat.
14 BY MR. SWISHER: 14 Y ou can't tell me without reviewing the
15 Q. Waell, et me ask you thisway: Areyou 15 whole declaration whether you offered any opinions
16 saying that you had in your head an idea of what the 16 whereyou set forth the plain and ordinary for a
17 plainand ordinary meaning isfor acertain claim 17 clamterm?
18 term? 18 MS. NGUYEN: Objection, form.
19 MS. NGUYEN: Objection, form. 19 BY THE WITNESS:
20 BY THEWITNESS: 20 A. I'musing plain and ordinary meanings
21 A. For al claimterms, | am putting myself in 21 throughout, and so certainly they are implicit.
22 the shoes of aPOSITA who's read the patent, file 22 BY MR. SWISHER:
23 specification -- sorry, thefile history. 23 Q. I'mjust trying to understand if anything in
24 24 your declaration says what those plain and ordinary
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Page 86 Page 88
1 meaningsare. 1 Q. Okay. Andisthereany placeinyour
2 A. Canyou give me an example of what it would 2 declaration where you discuss the complete language
3 say? 3 of that limitation?
4 Q. Yeah. Solet'stake alook at the'413 4 MS. NGUYEN: Objection, form.
5 patent, claim 1. 5 BY THE WITNESS:
6 Let'stake alook at the limitation C, as 6 A. | ascribe meaningsto these terms that a
7 it's been termed, which begins with "Prompt a user to 7 POSITA would have, based on specification and file
8 exerciseat aplurality of successive exertion 8 history.
9 levels, wherein an exertion level is based on alevel 9 But | don't ever, asfar as| remember,
10 of physical fitness of a user." 10 sitting here now, write the entire claim element out,
11 Do you see that limitation? 11 nor do | have the enumeration that | have seen in the
12 A. |do. 12 institution decision anywhere in my declaration.
13 Q. Sousing that one as an example, isthere 13 BY MR. SWISHER:
14 any placein your declaration where you offer aplain 14 Q. Okay. So you ascribed a meaning to
15 and -- strike that -- where you offer an opinion 15 limitation D as part of your analysis, is that right?
16 about what the plain and ordinary meaning of that 16 MS. NGUYEN: Objection, form.
17 limitationis? 17 BY THEWITNESS:
18 MS. NGUYEN: Objection, form. 18 A. Toclarify, D, | don't have an enumeration
19 BY THE WITNESS: 19 infront of me. WhichisD?
20 A. | am not aware, sitting here now, that | 20 BY MR. SWISHER:
21 recited that entire claim limitation in my 21 Q. That'sthelimitation we just read, so the
22 declaration, but to be definitive, | would haveto 22 onethat begins with "Determine the plurality.”
23 read the whole thing. 23 A. Okay.
24 24 Q. Okay.
Page 87 Page 89
1 BY MR. SWISHER: 1 A. And so sorry, what was the question?
2 Q. Okay. Soyou don't know whether yourecited 2 Q. My question was, you testified that you
3 theentirelimitation in your declaration, right? 3 ascribed meanings to the terms, including
4 A. Sitting here now, | don't know. I'd haveto 4 limitation D as part of your analysis, right?
5 read throughiit. 5 MS. NGUYEN: Objection, form.
6 Q. Okay. And sitting here now, do you know if | 6 BY THE WITNESS:
7 you offered any opinion about what the plain and 7  A. | ascribed the plain and ordinary meaning to
8 ordinary meaning of limitation Cinclam1is? 8 aPOSITA.
9 MS. NGUYEN: Objection, form. 9 BY MR. SWISHER:
10 BY THE WITNESS: 10 Q. Andwhat isthat plain and ordinary meaning
11 A. | didn't write down what this limitation 11 for limitation D?
12 meansin different words. | think the words here are 12 MS. NGUYEN: Same objection.
13 sufficient to understand what the specificationand | 13 BY THE WITNESS:
14 thefilehistory for aPOSITA means. 14  A. | would use the same words, because | don't
15 BY MR. SWISHER: 15 have adifferent set of wordsto writeit. That's
16 Q. Okay. Sowewere just talking about 16 not something that I've written down.
17 limitation C of claim 1 as an example. 17 BY MR. SWISHER:
18 Let'stake alook at the next limitation D: 18 Q. Okay. So your opinion isthat the plain and
19 "Determine aplurality of heart rate zonesbased on | 19 ordinary meaning of limitation D isjust the words
20 first heart rate measurements received from a sensor| 20  that are recited in limitation D; is that right?
21 whilethe user exercises at the plurality of 21 A. From theviewpoint of aPOSITA who has read
22 successive exertion levels." 22 theentire patent and the file history.
23 Do you see that limitation? 23 Q. Now isthat opinion different for any other
24 A. ldo. 24 limitationsthat arein claim 1?
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Page 90

Page 92

1 And what | mean by that is, are there any 1 You didn't offer any interpretation of the

2 limitations of claim 1 where, in your opinion, the 2 clamlimitationsin claim 1, right?

3 plain and ordinary meaning is something other than 3 A. I'mnot sure what that means.

4 thewordsthat are recited in the claim? 4 Q. Yeah, there's no part -- sorry, strike that.

5 MS. NGUYEN: Objection, form. 5 There's no portion of your declaration where

6 BY THEWITNESS: 6 you say, for example, in my opinion, limitation C

7  A. Nowheredo | rewrite the claim elements of 7 means something, and then you explain what that

8 claim 1in different wordsto say that these are the 8 meaningis, right?

9 wordsthat those other words meant. Nowheredo | do 9 A. Asl mentioned before, | don't even have an
10 that in my declaration. 10 enumeration of claim elementsin my declaration.
11 BY MR. SWISHER: 11 Q. Wadll, let's set aside the enumeration of
12 Q. Okay. That'sjust what I'm trying to 12 claim elements. I'm just trying to use a shorthand.
13 understand. 13 For example, let's refer to limitation C,

14 So there's no opinions in your declaration 14 which the actua language is " Prompt a user to

15 that any claim limitations of the '413 patent have 15 exerciseat aplurality of successive exertion levels

16 some sort of meaning that's different from what your 16 wherein an exertion level is based on alevel of

17 view isof what the plain words are, right? 17 physica fitness of a user."

18 MS. NGUYEN: Objection, form. 18 Y ou follow me?

19 BY THE WITNESS: 19 A. Yes.

20 A. Sol'mascribing the viewpoint of a POSITA 20 Q. Okay. Isitfair that we can refer to that

21 who hasread the patent and the file history, and 21 phraseaslimitation C?

22 that's-- so those words plus that, and | have not 22 A. Sure.

23 tried to write those words in a different way to mean 23 Q. Okay. Soadl | wasaskingis, isthere any

24 the same thing. 24 placein your declaration where you offer an opinion
Page 91 Page 93

1 BY MR. SWISHER: 1 about aninterpretation of what you think that

2 Q. Right, so maybe we're talking past each 2 limitation meansto a person of ordinary skill in the

3 other. 3 at?

4 I'm just trying to understand if the 4 MS. NGUYEN: Objection, form.

5 meanings that you ascribe to the limitations, isit 5 BY THE WITNESS:

6 something different than what's written in the 6 A. | don'ttry to rewrite that claim element in

7 clams? 7 different words.

8 A. No. It'swhat the POSITA wouldread these | 8 BY MR. SWISHER:

9 claimsto mean, if they'd read the patent and the 9 Q. Sotheanswer to my question isno?

10 filehistory. 10 MS. NGUYEN: Objection, form.

11 Q. Soinyour view, al of the claim terms of 11 BY THE WITNESS:

12 the-- sorry, strike that. 12 A. 1think | answered your question.

13 In your opinion, all the limitations of 13 BY MR. SWISHER:

14 claim 1 just mean what the plain wordsin the claims 14 Q. I don't think you did.

15 are; isthat right? 15 Let meask it again: Isthereany placein
16 Let me ask you adifferent question: You 16 your declaration where you offer an opinion on an
17 didn't offer any sort of interpretation that there's 17 interpretation that you think the limitation should
18 ameaning that requires the usage of other wordsthat 18 haveto a person of ordinary skill in the art?

19 aren'tintheclaims, right? 19 MS. NGUYEN: Same abjection.

20 MS. NGUYEN: Objection, form. 20 BY THEWITNESS:

21 BY THEWITNESS: 21 A. I'musing these terms throughout my

22 A. I'msorry, could you ask the question again? | 22 declaration, so obviously they have an implicit

23 BY MR. SWISHER: 23 meaning, and that meaning is what a person of

24 Q. Yeah 24 ordinary skill in the art would ascribe to them based
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Page 94

Page 96

1 onreading the patent and the file history. 1 So that paragraph 43 doesn't refer to
2 BY MR. SWISHER: 2 limitation C, correct?
3 Q. Waéll, we can come back to that, because | 3 A. Nowhererefersto limitation C.
4 don't think you can point meto aplacein your 4 Q. Okay. And paragraph 43 doesn't say anything
5 declaration where you actually use limitation Cor | 5 about what you think limitation C means, right?
6 refer to the language of limitation C, right? 6  A. Justthat I'm ascribing its plain and
7 MS. NGUYEN: Objection, form. 7 ordinary meaning to a POSITA.
8 BY THE WITNESS: 8 Q. Okay. But you don't set forth any opinion
9 A. 1 do uselanguage from limitation C, but | 9 about what that plain and ordinary meaning is, right?
10 don't believe | ever enumerate it and write the 10  A. Again, | don't try to rewrite claim
11 entire claim element out. 11 element Cin different words.
12 BY MR. SWISHER: 12 Q. Okay. Now did the prosecution history of
13 Q. Okay. 13 the'413 patent impact your understanding of the
14 A. Inoneplace. 14 meaning of any claim elements?
15 Q. Understood. 15  A. Sothefile history was part of my
16 Okay. So with that understanding, can you 16 interpretation of the claim -- of the claim elements.
17 not answer my question? I'm just asking, isthere |17 Q. Inwhat way?
18 any placein your declaration where you offer an 18  A. Wedl, I reviewed thefile history, aswell
19 interpretation of limitation C? 19 asthe specification, through the eyes of a POSITA to
20 MS. NGUYEN: Same objection. 20 better understand or to better interpret the claim
21 BY THEWITNESS: 21 eements.
22 A. There'snowherein my declaration that | 22 Q. Okay. Sol understand that general
23 rewrite claim Cin different words. 23  explanation.
24 24 Let's talk about specifics. Wasthere
Page 95 Page 97
1 BY MR. SWISHER: 1 anything specific in the file history that impacted
2 Q. When you say "rewrite," are you talking 2 your interpretation of the claim limitations?
3 about something different than an interpretation? Is| 3 MS. NGUYEN: Objection, form.
4 there any reason why you can't answer my question? 4 BY THE WITNESS:
5 MS. NGUYEN: Objection, form. 5 A. Ithink you're asking if | had not read the
6 BY THEWITNESS: 6 filehistory, would | have interpreted the claims the
7 A. | believel did answer your question. I'm 7 sameway?
8 trying to make your question concrete. 8 Maybe | shouldn't ask your questions for
9 BY MR. SWISHER: 9 you, but | didn't quite understand the question.
10 Q. Weél, soinyour view, "rewrite' meansthe | 10 BY MR. SWISHER:
11 samething as"interpret"? 11 Q. Yeah, | think that's probably afair way of
12 A. There'snowherein my declaration where | 12 getting at it.
13 say -- | givedifferent words for claim element C. 13 So did reading the file history have any
14 Q. Right. SoI'mjust trying to find out, or 14 impact on your interpretation of the claim elements,
15 trying to confirm that your declaration doesn't offer | 15 or like you said, would it have been the same whether
16 any opinions about the meaning of limitation C, 16 you had read the file history or not?
17 right? 17 MS. NGUYEN: Objection, form.
18 MS. NGUYEN: Objection, form. 18 BY THE WITNESS:
19 BY THE WITNESS: 19 A. Sotherearetwo things: There arethe
20 A. Again, | would refer to paragraph 43 of my | 20 opinionsthat | put in this declaration, which were
21 declaration, which tellsme -- tellsyou how | read | 21  not impacted, and then there's just the general
22 theclams. 22 understanding of the entire history of the patent,
23 BY MR. SWISHER: 23 which isimpacted.
24 Q. | understand that. 24
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Page 98

Page 100

1 BY MR. SWISHER: 1 patent that affected my opinionsin this
2 Q. Okay. Well, let'stake those in turn. 2 declaration." Correct?
3 The opinions that you put in this 3 A. Yes
4 declaration you say were not impacted by the file 4 Q. Okay. Sothat'swhat I'mtrying to
5 history, right? 5 understand.
6 A. | saidthat | would have written -- that 6 So setting aside your opinions, was there
7 these-- what | have written hereis-- is not 7 any other part of your analysis that was affected by
8 changed by thefile history. 8 the prosecution history of the '413 patent?
9 Q. Okay. Well, let me ask it adlightly 9 MS. NGUYEN: Objection, form.
10 different way. 10 BY THE WITNESS:
11 Setting aside whether it changed your mind | 11 A. | found the prosecution history to
12 inany way, let me ask you this: Did thefile 12 illuminate the evolution of the claims over time,
13 history influence your interpretation of any claim | 13  after two rejections.
14 limitations from the perspective of a person of 14 BY MR. SWISHER:
15 ordinary skill inthe art? 15 Q. Okay. So-- strike that.
16 MS. NGUYEN: Objection, form. 16 A. Sol saw that the claims had changed.
17 BY THE WITNESS: 17 Q. Did the prosecution history illuminate to
18 A. Didthefilehistory influence my -- | don't 18 you the meaning of the claims?
19 want to say the question for you. 19 MS. NGUYEN: Objection, form.
20 What was the question? 20 BY THE WITNESS:
21 BY MR. SWISHER: 21 A. That and the specification were included in
22 Q. Yeah, soyou testified before that you 22 my understanding of the claims.
23 reviewed the claimsin view of the specification and| 23 BY MR. SWISHER:
24 thefile history, right? 24 Q. Okay. Sothe -- so that just seems
Page 99 Page 101
1 A. Yes 1 inconsistent what you said, so I'm just trying to
2 Q. Okay. Sowhat I'm trying to understand is, 2 understand.
3 didthefile history have any impact on your 3 So something about the prosecution history
4 understanding of the claim limitations? 4 did impact your understanding of the meaning of the
5 MS. NGUYEN: Same objection. 5 claims, isthat right?
6 BY THEWITNESS: 6 MS. NGUYEN: Objection, form.
7 A. Thefilehistory primarily informed measto | 7 BY THE WITNESS:
8 theevolution of the claim language. 8 A. So the claims evolved during the prosecution
9 BY MR. SWISHER: 9 history, and so | read the back-and-forth and why
10 Q. Didthefilehistory inform you asto the 10 claim elements were changed.
11 meaning of any claim language? 11 BY MR. SWISHER:
12 A. ltwasall includedin my -- in my analysis | 12 Q. Okay. So let'sfocus on why claim elements
13 of the claim language, that and the specification. 13 were changed, okay?
14 Q. Areyou referring to a specific portion of 14 Areyou with me?
15 your declaration when you're talking about your 15 A. Sure.
16 analysis? 16 Q. Okay. Sodid that process of the changesto
17 A. Not sure how to answer that. 17 claim elements -- strike that.
18 | think al of thisin my declaration 18 Isit fair that we refer to the changing of
19 resultsfrom analysis. 19 the claim elements as claim amendments? Have you
20 Q. Okay. Sojust look at paragraph 40 of your |20 heard that term before?
21 declaration on page 17. 21 A. Yes
22 A. Okay. 22 Q. Okay. So did the claim amendment process,
23 Q. The second sentence says. "l did not see 23 asreflected in the file history, impact your
24 anything in the prosecution history of the '413 24 understanding of the meaning of any claim terms?
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Page 102 Page 104
1 MS. NGUYEN: Objection, form. 1 history. Isthere anything like that in your
2 BY THE WITNESS: 2 declaration?
3 A. So reading the evolution of the claims, | 3 MS. NGUYEN: Objection, form.
4 saw therationale behind adding new limitations to 4 BY THE WITNESS:
5 theclaim elements. 5 A. Soit'sdifficult for me to answer questions
6 BY MR. SWISHER: 6 likethat, isthere anything in your declaration that
7 Q. And did those rational es impact your 7 looks like this, because | have no easy way to search
8 understanding of the meaning of any claim elements? 8 thewholething.
9 A. They were part of the full review of the 9 BY MR. SWISHER:
10 prosecution history and the specification. 10 Q. Soyou don't remember, without reviewing the
11 Q. Okay. Sol just want to ask something -- 11 wholething, if you offered any opinions about the
12 strikethat. 12 filehistory?
13 I'm asking sort of more specifically. Sol 13 A. Soinparagraph 40| do, and then | just
14 understand generally you're saying that your analysis 14 stated that, sitting here now, | am not aware of
15 wasinfluenced by your review of the prosecution 15 further reference to the prosecution history after
16 history and the specification, right? 16 paragraph 40, but | also can't be definitive about
17 Okay, so let's set aside that general piece 17 that.
18 of your analysis and talk more about specifics. 18 Q. Okay.
19 So you follow me on specifics? 19 MS. NGUYEN: Counsel, can we take alunch
20 A. I'mwaiting. 20 break?
21 Q. Okay. Sowas there anything specific, any 21 MR. SWISHER: Sure. Let's go off the
22 specific opinion that you generated in your analysis 22 record.
23 of the claim elements that was influenced by your 23 THE VIDEOGRAPHER: Off therecord at 12:35.
24 review of the prosecution history? 24 (A lunch break was taken.)
Page 103 Page 105
1 MS. NGUYEN: Objection, form. 1 THE VIDEOGRAPHER: We are back on the record
2 BY THEWITNESS: 2 a115.
3 A. Somy understanding of the claim elements | 3 BY MR. SWISHER:
4 depended, in part, on the prosecution history. 4 Q. Dr.Lynch, I'mgoing to hand you what has
5 BY MR. SWISHER: 5 been marked as Exhibit 1014 in the IPR.
6 Q. Okay. But you can't point me to anything 6 All right, you can see Exhibit 1014 is
7 specific as an example of that, right? 7 titled Response to Office Action.
8 Like do you have an opinion in your 8 Do you see that?
9 declaration that says, in view of this piece of the 9 A Yes
10 filehistory, my opinionisthisclaim element means| 10 Q. And right below that, it says: "This paper
11 X? 11 isresponsive to the Office Action mailed on June 13,
12 MS. NGUYEN: Objection, form. 12 2013." Right?
13 BY THEWITNESS: 13 A. Yes
14 A. | don't believe talk about the prosecution 14 Q. Okay. Andyou can take alook and flip
15 history after paragraph 40, but again, to makethat | 15 through it if you need to, but do you recognize this
16 definitive, I'd have to look at the whole thing. 16 asone of components of the '413 patent prosecution
17 BY MR. SWISHER: 17 history that you reviewed in conducting your
18 Q. Right, right. So that'sjust what I'm 18 analysis?
19 trying to understand. So | think maybe now wereon19  A. Yes.
20 the same page. 20 Q. Andyou understand this Exhibit 1014
21 So | understand that you reviewed the file 21 includes aresponse from the patent applicant, right?
22 history. I'mjust asking, do you have any opinions |22  A. Yes
23 whereyou say my opinion isthis because of thefile| 23 Q. Okay. Andin this response, the patent
24 history, or my opinion was impacted by thefile 24 applicant is making a submission to the Patent
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Page 106 Page 108
1 Office, right? 1 forwardto page7.
2 A Yes 2 A. Okay.
3 Q. If you could please turn to page 3 of 3 Q. Allright. Let'sfocuson the very last
4 Exhibit 1014. 4 paragraph on the bottom of page 7.
5 And do you see at the top of the page there 5 Now do you understand that, in this section
6 isaheading that says Amendments to the Claims? 6 of Exhibit 1014, that the applicant was making
7 A. Yes 7 certain remarks related to its claim amendments?
8 Q. Okay. I'dlikefor usto focusonclaim 1 8 A. Yes
9 for amoment. 9 Q. Andinthelast paragraph here on page 7,
10 Do you see on claim 1 that there's some 10 theapplicant is stating "L ubell does not disclose,"
11 materia that's underlined and some material that's 11 and then it quotes some claim language, "prompt[ing]
12 crossed out? 12 auser to exercise at aplurality of successive
13 A. Yes 13 exertion levels, wherein an exertion level is based
14 Q. Okay. And do you understand that the 14 onalevel of physical fitness of auser."
15 underlined material are proposed amendments made by 15 And then it says, asrecited inclaim 1 --
16 the applicant? 16 I'msorry, "Asrecited in amended claim 1."
17 MS. NGUYEN: Objection, form. 17 Do you see that?
18 BY THE WITNESS: 18 A. Yes.
19 A. | believethe underlined are additionsto 19 Q. And thenright after that, do you see where
20 theclaim limitations that they are proposing. 20 theapplicant is referencing some portions of the
21 BY MR. SWISHER: 21 application, specifically paragraphs 71, and then
22 Q. Right. Soyou understand that the 22 turning to page 8, it references paragraph 73 and 75
23 underlined portions represent additions to the 23 of theinstant application?
24 claims, and that the crossed-out portions represent 24 A. Yes
Page 107 Page 109
1 deletionsto the claim language, right? 1 Q. Okay. All right, and then further in that
2 A. Yes 2 paragraph, the applicant stated that "Lubell is
3 Q. Okay. All right, and so you can see herein 3 directed to a prescribed exercise test,” with
4 Exhibit 1014 that -- strike that. 4 prescribedinitalics.
5 | want to focus on the first element of 5 Do you see that?
6 claim 1 that has some changesto it, okay? 6 A. Yes.
7 A. Yes 7 Q. Okay. And the applicant is making a point
8 Q. And do you seethat limitation begins with 8 beforein that sentence whereit says. In contrast,
9 "prompt auser to exercise"? 9 Lubell isdirected to a prescribed exercise test.
10 A. Yes 10 Right?
11 Q. Okay. Sowe can agree that, in this 11 A. Yes
12 amendment, the applicant added the language "A 12 Q. And thenin the next sentence, the applicant
13 plurality of successive exertion levels, whereinan | 13 states: "In other words, Lubell automatically
14 exertionlevel isbased on aleve of physical 14 executes a predefined exercise test protocol that is
15 fitnessof auser," correct? 15 not based on alevel of physical fitness of auser."
16 A. Yes. 16 Do you see that?
17 Q. Okay. Now informing your opinionsin your| 17 A. | seethat.
18 declaration, you reviewed this exhibit? 18 Q. Okay. Now, Dr. Lynch, in conducting your
19 A. Yes 19 analysisthat's reflected in your declaration, did
20 Q. Andyou reviewed these additions to the 20 thisparagraph of thefile history in Exhibit 1014
21 claim language that are shown on page 3 of 21 have any effect on your understanding of thisclaim
22 Exhibit 10147 22 amendment that was added to the patent?
23 A. Yes 23 MS. NGUYEN: Objection, form.
24 Q. Okay. | just want to turn afew pages 24
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Page 110

Page 112

1 BY THEWITNESS: 1 A. Everything related to this patent, file
2 A. Sothisisproviding areasontoaddthenew | 2 history, and the specification and the claim
3 language. In the applicant's viewpoint, they're 3 language.
4 adding new language to try to overcome the prior 4 Q. Okay. SolI'mtrying to pick apart and drill
5 rejection. 5 down to some details, so | understand the genera
6 BY MR. SWISHER: 6 point that you just made.
7 Q. Didyou consider the portions of the 7 Can wetalk about some details now? |sthat
8 applicant's statement where the applicant was 8 okay?
9 contrasting to the disclosures of Lubell? 9 A. Sure.
10 A. | considered al of it. 10 Q. Okay. Sol'mjust trying to understand if,
11 Q. Okay. Andwhat impact did that portion of |11 starting with the paragraph that begins on the bottom
12 the applicant statement have on your analysis, if 12 of page 7 and goes to the top of page 8in
13 any? 13 Exhibit 1014, did that paragraph specifically have
14 MS. NGUYEN: Objection, form. 14 any impact on your understanding of the meaning of
15 BY THEWITNESS: 15 theunderlined claim limitation that was added in
16 A. Along with everything else, the patentand | 16 this amendment?
17 therest of the prosecution history, it goesto 17 MS. NGUYEN: Objection, form.
18 informing the reading of the claims. 18 BY THE WITNESS:
19 BY MR. SWISHER: 19 A. Thishelps me understand how the patent
20 Q. Okay. Andsowhat I'm getting atis 20 ownersweretrying to get over the regjection for
21 gpecifically let's focus on the amended additional | 21  certain, and | understand why they added this.
22 claim language that's highlighted in the last 22 BY MR. SWISHER:
23 paragraph -- I'm sorry, that'sunderlined inthe last | 23 Q. Okay. Soyou don't have any specific
24 paragraph on page 7, okay? 24 opinion on how this portion of the file history
Page 111 Page 113
1 A. Yes 1 impactsthe meaning of that claim limitation that's
2 Q. Sowhat I'm trying to understand isif this 2 underlined?
3 portion of the file history in Exhibit 1014 had any 3 A. Wadll, thisportion of thefile history is
4 impact on your understanding of that underlined 4 talking about claim element -- what is now called 1C.
5 language? 5 Socertainly it relates to my understanding of claim
6 MS. NGUYEN: Objection, form. 6 element 1C.
7 BY THEWITNESS: 7 Q. Okay. Solet'sfocus on the portion of the
8 A. Thiswasall part of my analysis, so that 8 underlined addition to this claim that recites
9 paragraph and therest of it all wasfolded into my 9 "wherein an exertion level isbased on alevel of
10 understanding of the patent and its claims. 10 physical fitness of auser.”
11 BY MR. SWISHER: 11 Do you see that? That'sin that same
12 Q. Soyou can' tell meif this paragraph had 12 paragraph on the bottom of page 7.
13 any specific impact on your understanding of the | 13 A. Yes
14 underlined claim language? 14 Q. What isyour understanding of what that
15 A. I'mnot sure how to answer that. 15 phrase means?
16 Q. What wasn't clear about that question? 16 A. Just reading the applicant's response on
17 | can rephraseit, just let me know what -- 17 page 8, they're saying that because Lubell's exercise
18 what was unclear. 18 test protocol is predetermined, it is not adaptive to
19 A. Thisparagraph, aswell astherest of it, 19 the physical fitness of auser.
20 had an impact on my reading of the claim language. | 20 So | understand the addition of this
21 Q. Right. Sol think | understand so far 21 language to try to address making the test protocol
22 you're saying that everything you read was factored | 22  adaptive to the physical fitness of a user.
23 intoyour understanding of the claim language; is |23 Q. Okay. And what isyour understanding of
24 that accurate? 24 what is meant by alevel of physical fitness of a
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Page 114

Page 116

1 user? 1 MS. NGUYEN: Objection, form.
2 A. Solevel of physical fitnessof auseris 2 BY THEWITNESS:
3 obviously avery broad term that relatesto a 3 A. That would be a POSITA.
4 person's ahility to perform physical exercise and 4 BY MR. SWISHER:
5 relatesto characteristics of that person, like their 5 Q. What do you mean, "that would be a POSITA"?
6 body massindex or their weight or their age or their 6 A. Wiédll, of course I'm bringing other thingsto
7 stride length or many other aspects. So physical 7 my reading, and those other things are a person of
8 fitnessisavery broad term. 8 ordinary skill in the art's understanding of what
9 Q. Okay. Andwhat you just described, what did 9 that phrase might mean.
10 you consult -- strike that. 10 Q. Okay. Andwhat makesyou say that that's
11 Where did you come up with that 11 something that a person of ordinary skill in the art
12 understanding of what alevel of physical fitness of 12 would understand thisterm to mean? Like what are
13 auser means? 13 you basing that on, iswhat I'm trying to understand.
14 MS. NGUYEN: Objection, form. 14 MS. NGUYEN: Objection, form.
15 BY THEWITNESS: 15 BY THEWITNESS:
16 A. Sothat, asall of the rest of theterms, is 16 A. Sowhat am | basing on level of physical
17 interpreted as a POSITA who has read thefile 17 fitnessbeing avery broad term that encapsulates
18 specification -- sorry, the file history and the 18 many different things?
19 specification of the patent. 19 BY MR. SWISHER:
20 BY MR. SWISHER: 20 Q. Yeah, I'mjust trying to understand where
21 Q. Soyou drew the description that you just 21 you came up with your understanding of that term as
22 provided for your understanding of this term from the 22 youjust explained what your understanding is.
23 filehistory and the specification? 23 So what inputs went in to your understanding
24 A. Viewed asaPOSITA. 24  to develop the output of your explanation that you
Page 115 Page 117
1 Q. Okay. So canyou point meto what you're 1 just gavefor what you think it means?
2 talking about in this portion of the file history 2 MS. NGUYEN: Objection, form.
3 that supports that interpretation that you just 3 BY THEWITNESS:
4 provided? 4  A. Sol--just give meaminute, please.
5 For example -- let me strike that. Let me 5 So in paragraph 41 of my declaration, |
6 ask you something more specific. Maybethat will | 6 describeaPOSITA as somebody who has a bachelor's
7 help. 7 degreein engineering, computer science, industrial
8 So for example, you testified that the level 8 design, biomechanics or arelated field, and at least
9 of physical fitness of auser relatesto 9 two years of experience researching, developing,
10 characteristicsthat may include body massindex, | 10 designing, and/or testing fitness or physiological
11 weight, age, and stride length, right? That'swhat | 11 sensors, wearable devices, physiological or
12 yousaid? 12 biomechanical devices, remotely controlled systems or
13 A. | believe so. 13 interfaces, wired and wireless communication
14 Q. Well, if I got it wrong, just tell me and we 14 network-based applications and/or equipment, or the
15 can... 15 equivalent experience or education.
16 A. It soundsright. 16 So those are alot of inputs.
17 Q. Okay. Sowhat I'm asking -- and then you 17 BY MR. SWISHER:
18 said that you developed your understanding of this | 18 Q. Soyourejust referring to aPOSITA's
19 term based on your review of the specificationand | 19 general knowledge? Isthat what you mean?
20 thefilehistory, right? 20 MS. NGUYEN: Objection, form.
21 A. AsaPOSITA. 21 BY THEWITNESS:
22 Q. Okay. Sowhereinthefilehistory didyou |22  A. Canyouask afull question? | don't
23 seeanything talking about body massindex, weight,| 23 understand the question.
24 age, and stride length? 24
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Page 118 Page 120
1 BY MR. SWISHER: 1 Q. Yeah.
2 Q. Soyou just read paragraph 41, right? 2 A. Again, though, | haven't -- | don't have a
3  A. Yes, of my declaration. 3 photographic memory of the entire document.
4 Q. Now does paragraph 41 refer to any specific 4 Q. Okay. Let'stakealook back at
5 reference or teaching or some sort of a document or 5 Exhibit 1014 on page 8.
6 anything that provides or supports what a POSITA 6 A. Okay.
7 would understand? 7 Q. Andlet'slook at the second full paragraph,
8  A. ljustread paragraph 41, and it's talking 8 or | should say thefirst full paragraph on that page
9 about training in engineering, computer science, 9 that beginswith "Lubell's prescribed exercise test.”
10 industrial design, biomechanics, or arelated field, 10 Do you see that?
11 plustwo years of experience. 11 A. ldo.
12 So those aren't specific documents. 12 Q. Okay. And so here, the applicant is saying
13 Q. Right. Okay. Sowhen you said your 13 that Lubell's prescribed exercise test will
14 understanding was informed by how a POSITA would 14 incrementally increase a running speed from 4 miles
15 understand it, you're referring just to education, 15 per hour with atest subject increasing his or her
16 training, and experience? 16 speed in response to predetermined pacing tones,
17  A. Aswadl asareading of thefile history and 17 right?
18 the specification. 18 A. Right.
19 Q. Okay. Butyou couldn't point me to anything 19 Q. Andthenitsays: "Accordingly, Lubell
20 inthefilehistory that referred to those physical 20 exercisetest protocol isnot based on alevel of
21 attributes that you were referring to, right? 21 physical fithess of auser. For example, Lubell's
22 MS. NGUYEN: Objection, form. 22 prescribed 4 miles per hour starting speed may, for
23 BY THEWITNESS: 23 some users, be considered difficult to achieve, or
24 A. | --a themoment | can't, but | only have 24 may, in other instances, be beyond the capabilities
Page 119 Page 121
1 apartof itinfront of me, and | can't be 1 of someusers." Right?
2 exhaustive. 2 A. Yes
3 BY MR. SWISHER: 3 Q. Okay. So here, you would agree that the
4 Q. Doyou know if the '413 patent refersto 4 applicant was talking about the concept that running
5 components like weight, body massindex, age, and | 5 at agiven speed may be difficult for some users, may
6 stride length as being related to alevel of physical 6 not be difficult for other users, right?
7 fitness of auser? 7 MS. NGUYEN: Objection, form.
8 A. I'mnot aware sitting here. 8 BY THEWITNESS:
9 Q. Anddo you know if the file history refers 9  A. Ithink the sentence, asyou read it is--
10 tophysica attributes including body mass index, 10 characterizesit.
11 weight, age, and stride length with respect to a 11 BY MR. SWISHER:
12 level of physical fitness of a user? 12 Q. Yeah, and you agree with that, right?
13 A. | am not aware sitting here. 13 A. Agreewith what?
14 Q. Didyoulook at the specification duringthe | 14 ~ Q. Thesentencethat | just read. Or do you
15 course of your analysis to see whether it referred to | 15 disagree?
16 thoseitems? 16 MS. NGUYEN: Objection, form.
17 MS. NGUYEN: Objection, form. 17 BY THEWITNESS:
18 BY THE WITNESS: 18 A. | agreethe sentenceis written that way in
19 A. | waslooking at the specification 19 thisexhibit.
20 constantly. 20 BY MR. SWISHER:
21 BY MR. SWISHER: 21 Q. Okay. Well, I'm going to ask a different
22 Q. Okay. Soif they wereinthere, youwould |22 question then.
23 havefoundit, isthat right? 23 A. Okay.
24 A. | suppose. 24 Q. Sodo you agree that describing a-- strike
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Page 122

Page 124

1 that. 1 BY MR. SWISHER:

2 Do you agree that the level of physical 2 Q. Andyou arrived at those example

3 fitness of a user has something to do with how 3 characteristics by studying the file history and the

4 difficultitisfor that user torun, let'ssay, at a 4  specification?

5 given speed? 5 A. By being a POSITA who read those things.

6 A. Soas| mentioned earlier, level of physical 6 Q. Eventhough --

7 fitnessisavery broad term, so there are many 7 A. There'smany others. There's many others,

8 indicators of physical fithess, many aspects, many 8 but | gave some examples.

9 characteristics of it, and so one could be their 9 Q. Okay. Andyou agree, you don't remember
10 capability to run at a certain speed. 10 whether those attributes are mentioned anywherein
11 Q. Okay. And arethere any othersthat you-- |11 the patent or in the specification, right?

12 inyour understanding, could be indicators of 12 MS. NGUYEN: Objection, form.
13 physical fitness? 13 BY THE WITNESS:
14 MS. NGUYEN: Objection, form. 14 A. Again, it'sdifficult for me to answer the
15 BY THE WITNESS: 15 question like that.
16 A. Many. 16 BY MR. SWISHER:
17 BY MR. SWISHER: 17 Q. Okay. So sitting here right now, though,
18 Q. Canyou name any of them now? 18 you can't tell me oneway or the other if they arein
19 A. Wadl, | named some earlier: Body mass 19 the patent or thefile history?
20 index, weight, age, stride length. If you considered | 20 A. Sitting here, without reading it, I'm not
21 --well, I'll stop there, but there's many. 21 surewhereor if.
22 Soif | talk about somebody's level of 22 Q. Okay. Let'sturn back to exhibit --
23 physical fitness, it'savery broad term. There'sno |23 actually, | just want to return for one more moment
24 way to measure and say their physical fitnessis 7.2.| 24  to Exhibit 1014, this portion of the file history.
Page 123 Page 125

1 Q. Right. SoI'mjust trying to understand 1 Okay?

2 agan. 2 Do you still have that in front of you?

3 So where you refer to body mass index, 3 A Yes

4 weight, age, stride length again, right? What'sthe | 4 Q. So back on page 8 again.

5 source of those attributes? 5 A. Yes

6 Like where did you come up with those 6 Q. Okay. Now | asked you about the paragraph

7 attributes as being part of alevel of physical 7 that started on page 7 a moment ago.

8 fitness of auser. 8 Now I'm going to ask you about the first

9 MS. NGUYEN: Objection, form. 9 full paragraph on page 8 that begins with "Lubell's
10 BY THE WITNESS: 10 prescribed exercisetest." Okay?

11 A. Again, from the viewpoint of a POSITA 11 A. Yes

12 reading the specification and the file history. 12 Q. Now did anything in that paragraph have any
13 BY MR. SWISHER: 13 impact on your understanding of what alevel of

14 Q. Okay. Soyou read the specification and you | 14 physical fitness of a user means, as that termis

15 read thefile history, right? 15 used in the '413 patent?

16 A. Yes 16 A. | took that into consideration along with

17 Q. And then you thought, aha, level of physical | 17 other considerations a POSITA would.

18 fitness of a user, that means things like weight, 18 Q. Okay. Can you describe any impact that it
19 age, stride length, and body massindex; is that what| 19 had on your understanding?

20 you're saying? 20  A. I'mnotsurel can separate it from all the

21 MS. NGUYEN: Objection, form. 21 other things that had an impact on my understanding.
22 BY THE WITNESS: 22 Q. Okay. Soyou can't attribute any specific

23 A. Those are example characteristics, but 23 portion of your understanding of the claim term to
24 there's many others. 24 what's written here on page 8 of Exhibit 1014?
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Page 126 Page 128
1 MS. NGUYEN: Objection, form. 1 of what'swritten here, can you tell me whether or
2 BY THEWITNESS: 2 not anything in paragraph 2 had any impact on your
3  A. I'msorry, istheterm you'rereferring to a 3 understanding of the meaning of an exertion level
4 level of physical fitness? 4 that's based on the level of physical fitness of a
5 BY MR. SWISHER: 5 user, asthat term isrecited in the '413 patent?
6 Q. Yes 6 A. Sothat entire phrase, exertion levelsto
7 A. That wasinformed by many things, bothin 7 theuser?
8 the specification, file history, and training of a 8 Q. Yeah, thephrase | read was, and the claim
9 POSITA. 9 term| read -- strike that.
10 Q. Okay. SolI'mjust asking adlightly 10 So I'm referring to what ended up in
11 different question. 11 limitation 1C of the -- the issued claims, and the
12 I'm just asking, did anything in this 12 part I'mreferring to is "wherein an exertion level
13 paragraph, the first full paragraph on page 8 of 13 isbased on alevel of physical fitness of a user."
14 Exhibit 1014, did anything in that paragraph 14 So in reference to that portion of
15 specifically impact your understanding of the meaning 15 limitation 1C in the issued claims, did the material
16 of alevel of physical fitness of a user, as that 16 inparagraph 2 of Exhibit 1015 have any impact on
17 termisrecited in the'413 patent? 17 your understanding of the meaning of that claim
18  A. | would not be able to separate out any 18 dement?
19 impact from this specific paragraph on my or a 19 A. Sorry, you want meto look at claim 1Cin
20 POSITA's understanding of alevel of physical 20 the patent, and then look back at paragraph 2 of
21 fitness. 21 examiner's--
22 Q. Okay. Dr.Lynch, I'm going hand you what 22 Q. Yeah, solet metry to makethis easier.
23 has been marked as Exhibit 1015 in the IPR. 23 I'm referring to the same limitation we were
24 All right. Do you see at the top of 24 just discussing with Exhibit 1014, so if you want to
Page 127 Page 129
1 Exhibit 1015 it'stitled Notice of Allowance and 1 pull that one up and have it side by side, that could
2 Fee(s) Due? 2 be helpful.
3 A. Yes 3 So if you look at Exhibit 1014, paragraph --
4 Q. Allright. Andyou understand thisisthe 4 sorry, page 7, the bottom of page 7, thereisa
5 notice where the Patent Office allowed the claimsof| 5 portion that's underlined.
6 the'413 patent? 6 Do you see that?
7 A. Yes. 7 A Yes
8 Q. Anddid you review this Notice of Allowance| 8 Q. Okay. SoI'mtalking about the portion
9 in conducting your analysis? 9 that's underlined that recites "Wherein an exertion
10 A. |did. 10 level isbased on the level of physical fitness of a
11 Q. Allright. | want toturnto page 8. Well, 11 user." Right?
12 page 8 as of the pagination on the bottom of this 12 A. Yes
13 exhibit, but it says page 2 at the top. 13 Q. Okay. Andyou understand that that element
14 Do you see that? 14 became part of theissued claims; in fact, it became
15 A. Yes 15 part of limitation 1C is what we've been calling it
16 Q. Okay. And do you see at the bottom of 16 intheissued claims?
17 page 8, it recites reasons for allowance, and then 17 A. Yes
18 thereisaparagraph below there that starts with 18 Q. Okay. Solooking at that part that we just
19 number 2? 19 talked about in Exhibit 114 -- sorry, Exhibit 1014
20 A. Yes 20 that's underlined, now I'm asking did anything in
21 Q. Okay. Anddid you review this paragraphin | 21 Exhibit 1015, paragraph 2, impact your understanding
22 conducting your analysis? 22 of that claim limitation 1C?
23 A. Yes. 23 MS. NGUYEN: Objection, form.
24 Q. Okay. And beforewe get into the specifics | 24
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Page 130

Page 132

1 BY MR. SWISHER: 1 So the first sentence says: "Accordingly,
2 Q. Doyoufollow my question? 2 inaddition to ssimply measuring auser's heart rate,
3  A. Ithink so. 3 various heart rate monitors will also allow a user to
4 Q. Okay. 4 designate one or more various heart rate zones and
5 A. Soparagraph 2 of this examiner's amendment 5 dert an athlete when his or her measured hate rate
6 or statement under Reasons for Allowance, did that -- 6 goesabove or falls below a selected heart rate zone.
7 exertion levels -- citing, it says exertion levels 7 With these heart rate monitors, however, an athlete
8 arebased on alevel of physicd fitness of the user, 8 must calculate the parameters of these zones himself
9 whichis nearly the same as the language in the 9 or hersdf."

10 amendment. 10 Do you remember that these two sentences

11 Did that help me understand the claim? |s 11  here of column 15 are talking about prior or

12 that - 12 dlternative approaches to what the '413 patent is

13 Q. Yeah. Did this statement from the examiner 13 directed to?

14 in Exhibit 1015 have any impact on your understanding | 14 MS. NGUYEN: Objection, form.

15 of the claim limitation? 15 BY THE WITNESS:

16 A. Again, it was part of thefull review. | 16 A. Thisisnotinthe prior art review section,

17 don't ascribe any specific impact of this over other 17 but there's atext here that says "these heart rate

18 thingsthat | read asaPOSITA looking at the full 18 monitors, however," which seemsto indicate that it's

19 patent and the file history. 19 not the one that they're talking about.

20 Q. Okay, you can set that one aside. 20 BY MR. SWISHER:

21 Let's take alook again at Exhibit 1001, the 21 Q. Right. And so the next sentence says:

22 '413 patent. 22 "Thistypically requires an athlete to deploy a

23 A. Okay. 23 mathematical formulaincorporating the athlete's

24 Q. Andl'dliketo direct your attention to 24 sitting heart rate, the athlete's age, and a genera

Page 131 Page 133

1 column 15. 1 edtimate of the athlete's fitness condition. Thus,
2 A. Yes 2 theseformulas are typically difficult for an athlete
3 Q. Okay. Now | know you said earlier that you | 3 to calculate.”
4 reviewed the entire patent, right? 4 Do you see that?
5 A. Yes 5 A. Yes
6 Q. Okay. I just want to ask you some questions | 6 Q. And do you see here that the applicant lists
7 about what's written in column 15 of the 7 theathlete's sitting heart rate, the athlete's age,
8 gpecification specifically. 8 and ageneral estimate of the athlete's fitness
9 So let's start with the first full paragraph 9 condition as distinct items?

10 incolumn 15 which starts with the words 10 A. Yeah, | seethem listed separately.

11 "Accordingly, in addition." 11 Q. Okay. Now inyour mind, do you view there

12 Do you see that? 12 being adistinction between the term "fitness

13 A. Yes 13 condition" and "level of physical fitness of a user”?

14 Q. Okay. Now do you remember reviewing this| 14 Do you see any commonalty in those terms?

15 paragraph when you were conducting your analysis? 15 MS. NGUYEN: Objection, form.

16 A. | did review this paragraph. 16 BY THE WITNESS:

17 Q. Okay. And beforewe get into it, can you 17 A. Waéll, they're both referring to an athlete's

18 think of anything off the top of your head from this | 18 fitness or a person’s fitness, | guess, asan

19 paragraph that impacted your analysisin any way? |19 athlete.

20 A. I'msorry, | did not separate out specific 20 BY MR. SWISHER:

21 paragraphs and their impact on my analysis. 21 Q. Right, right. I'm just trying to make sure

22 Q. Okay. So let's start with the beginning. 22 we'rekind of talking about the same thing.

23 I'mgoing to read afew of these sentences and then | 23 So would you agree that talking about an

24 I'll have some questions about it. 24 athlete's fitness condition is equivalent to talking
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Page 134

Page 136

1 about their physical fithess level ? 1 weight, age, stride length, BMI, that can be aspects
2 A. Weéll, as| mentioned before, physical 2 or characterigtics.
3 fitnesslevel isavery broad term. So in the sense 3 Similarly, if | have arunning exercise, a
4 thatit'svery broad, it can encompass alot of 4 lifting exercise, abiking exercise, then performance
5 things. 5 onthose could be indicators or characteristics of
6 Q. Yesah, sol'mjust asking you, isan 6 physica fitness.
7 athlete'sfitness condition is that a similar concept 7 So exercise ability here, particular
8 astheir physical fitnesslevel? 8 exercise ability, could be referring to performance
9 MS. NGUYEN: Objection, form. 9 ability on one of these tests, for example.
10 BY THE WITNESS: 10 BY MR. SWISHER:
11 A. Soleve of physical fithessisavery broad | 11 Q. Okay.
12 term, so an athlete's fitness condition could be 12 A. And be one of the many indicators or
13 included within the scope of level of physical 13 characteristics of fitness.
14 fitness, potentially. 14 Q. Now anywhere here in column 15, do you see
15 BY MR. SWISHER: 15 any references to weight, stride length, or BM17?
16 Q. Okay. Andin this portion of the 16 A. Notin-- well, not in the first paragraph
17 specification, the applicant uses fitness condition | 17 of column 15. | haven't read the entire column 15.
18 and age as distinct components, right? 18 Q. Okay.
19 MS. NGUYEN: Objection, form. 19 A. Right now.
20 BY THEWITNESS: 20 Q. Andyou agreed aminute ago that in -- in
21 A. Soit refersto three things: Sitting heart 21 thefirst paragraph of column 15, the applicant
22 rate, athlete's age, and a general estimate of the 22 listed the athlete's age as a different item than
23 athlete's physical fitness condition. Sorry. Andso | 23 athlete's fithess condition, right?
24  becausethey are al listed, they're not the same 24 MS. NGUYEN: Objection, form.
Page 135 Page 137
1 things. 1 BY THEWITNESS:
2 BY MR. SWISHER: 2 A. | said they're not the samething.
3 Q. Right. And so further in this paragraph, 3 BY MR. SWISHER:
4 the applicant states: "Further, when a user attempts 4 Q. Now what makes you say that a person's
5 to shoot for anumber that they have seen on a heart 5 weight could be -- well, strike that.
6 rate chart or have calculated using a heart rate 6 Let me ask you this: Isit your opinion
7 equation, the heart rate values reached using these 7 that just a person's weight could be alevel of
8 techniques may be appropriate for afew individuals 8 physical fitness of auser?
9 by," and | think that's atypo in the patent, it says 9 A. Certainly not.
10 by probably meaning but, "they are often inaccurate 10 Q. Okay.
11 for many users, because they cannot take into account 11 A. It'sone of many characteristics or aspects
12 anindividual's particular exercise ability." 12 of one'slevel of physical fitness.
13 Do you see that? 13 Q. So do you mean that a person’'s weight may
14  A. |doseethat. 14 impact what a person’s physical fitnessis?
15 Q. Now thereisasimilar phrase here at the 15 MS. NGUYEN: Objection, form.
16 end of this sentence similar to fitness condition 16 BY THE WITNESS:
17 wherethe applicant isreferring to an individual's 17 A. No.
18 particular exercise ability. 18 BY MR. SWISHER:
19 Do you agree that those are similar 19 Q. Sowhat do you mean by what you were just
20 concepts? 20 taking about with weight?
21 MS. NGUYEN: Objection, form. 21 A. Soas| mentioned before, level of physical
22 BY THEWITNESS: 22 fitnessisavery broad multifaceted idea, and so
23 A. Asl mentioned before, physical fitnessisa 23 there are many indicators or characteristics, aspects
24 very broad term, and | mentioned some things, like 24 of that; there's no single number that saysthisis
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Page 138

Page 140

1 your physical fitness. 1 A. | do.
2 If | have a 150-pound distance runner and a 2 Q. Okay. So thisparagraph is talking about an
3 150-pound wrestler, both Olympians, they're going to 3 exerciseregimen that it refersto as easy, and if we
4 have very different performances on different 4 godownto line 51 of column 15, the specification
5 physical exercises, and it's going to be hard for me 5 says "It aso displaysthe word easy during this
6 tosay that oneis-- hasahigher level of physical 6 time period to indicate to the user that he or she
7 fitnessthan other. 7 should be exercising at an easy level. Aswill be
8 So these are dl indicators or aspects or 8 appreciated by those of ordinary skill in the art,
9 characteristics of physical fitness. 9 easy level of exerciseisonethat only slightly
10 Q. Sodo you seeany distinction in your mind 10 elevatesthe user's heart rate. Thislevel of
11 between indicators or aspects of physical fitness on 11 exercise should not feel challenging, but should
12 theonehand and alevel of physical fitness on the 12 instead feel asif the user is performing awarm-up
13 other? 13 routine so that the user feels at ease. The user
14 MS. NGUYEN: Objection, form. 14 should be able to maintain this workout intensity for
15 BY THE WITNESS: 15 approximately 30 minutesto 1 hour with his or her
16 A. I'msorry, I'm not sure | understand the 16 breathing only dightly greater than when the user
17 question. 17 began exercising.”
18 BY MR. SWISHER: 18 Do you see that?
19 Q. Yeah, solet'slook at claim 1 in column 18. 19 A. | do.
20 Now limitation 1C includes the element a 20 Q. Okay. And did you review this paragraph
21 level of physical fitness of a user, correct? 21 when you were forming your opinionsin this |IPR?
22 A. Yes. 22 A. Yes
23 Q. Sothislimitation doesn't refer to 23 Q. Okay. And soyou would agree with me that
24 indicators of physical fitness, right? 24  this paragraph of column 15 refersto the user's
Page 139 Page 141
1 A. ltrefersto alevel of physical fitness. 1 heart rate when they are exercising and to the user's
2 Q. Okay. It doesn't refer to characteristics 2 breathing while they're exercising, right?
3 of physical fitness, correct? 3 A. Correct, it refersto those two things.
4 A. It'sreferring to aleve of physica 4 Q. Okay. And the specification is explaining
5 fitness, which isrelated to these characteristics 5 that agiven person's heart rate and their breathing,
6 that | mentioned before. 6 those areindicators of how challenging exercising &t
7 Q. Right. Sowhat I'm getting at isI'm trying 7 thiseasy level isfor that person, right?
8 tounderstand if, in your opinion, there's any 8 A. Yeah, it'ssayingthat if your heart rateis
9 difference between alevel of physical fithess of a 9 only dightly elevated and if your breathing is not
10 user and the characteristics that you were referring | 10  labored in any way, then that could correspond to
11 toearlier, like weight, age, stride length? 11 being easy.
12 A. Soalevel of physical fitness, as| said 12 Q. Right. Soyou would agree, for example,
13 before, isavery broad term and there'snoway to | 13  that a person for whom running at this easy pace was
14 provide a definitive calculation of somebody'slevel | 14  extremely difficult may have what you would call a
15 of physical fitness. 15 lower level of physical fitness, right?
16 So what do we do? Welook toindicatorsor | 16 MS. NGUYEN: Objection, form.
17 aspects of that physical fitness, and there are many, | 17 BY THE WITNESS:
18 many. 18 A. Soagain, physical fitnessis a multifaceted
19 Q. Okay. Let'stakealook back at column15 |19 broad term, and the example | gave you before, the
20 then. 20 distance runner might find something easy that the
21 | want to look at the paragraph that begins 21 wrestler finds harder, but | don't think | would say
22 online 44, which starts with the language "When the 22  the wrestler has alower level of physicdl fitness.
23 userisready.” 23 BY MR. SWISHER:
24 Do you see that? 24 Q. Okay. Sowhen you'retalking about physical
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Page 142

Page 144

1 fitnessin that context, are you referring about what 1 A. Yes, | seethose.
2 theclaimlanguagein claim 1 -- let me strike that. 2 Q. Sodid you consider these easy, medium, and
3 The example you just gave about a distance 3 hard levelsthat are described in the specification
4 runner and awrestler, now is that example applicable 4 when you were trying to understand what limitation 1C
5 tothe context of how thisterm isused in claim 1? 5 means?
6 MS. NGUYEN: Objection, form. 6 A. Soinunderstanding limitation -- the answer
7 BY MR. SWISHER: 7 isyes, | considered everything.
8 Q. What I'm getting at is, are you just talking 8 Q. | know you were going to say that. Yeah, go
9 about sort of ageneral example that you might just 9 ahead. Go ahead.
10 think about at random, or does it have a connection 10 A. Sointhecolumn 1C -- or sorry, element 1C,
11 towhat the claim languageisin claim 1? 11 theterm "exertion level" is used, and | understand
12 MS. NGUYEN: Same objection. 12 exertion level to be, again, a broad term where the
13 BY THE WITNESS: 13 level of exertion goes up with the level of intensity
14 A. It'sconnected, and it'sillustrating the 14 of the exercise.
15 multifaceted nature of what physical fithess must be, 15 Q. Okay.
16 that there are many characteristics, there are many 16 A. So those would be related to each other.
17 measurements, many performances, and all of those 17 Q. Now you would agree that, for example,
18 might inform what we think the physical fitness of a 18 exertion levelslike easy -- sorry, strikethat. I'm
19 wuseris. 19 blending my words together.
20 BY MR. SWISHER: 20 Exertion levels like easy, medium, and hard
21 Q. All right. Sothe full limitation of 21 arerelativeterms, right?
22 clam 1Crecites: "Prompt a user to exercise at a 22 MS. NGUYEN: Objection, form.
23 plurality of successive exertion levels, wherein 23 BY THEWITNESS:
24 exertion level isbased on alevel of physical 24 A. Could you be more specific what you mean by
Page 143 Page 145
1 fitnessof auser." Right? 1 'relativeterms'?
2 A. Right. 2 BY MR. SWISHER:
3 Q. Okay. So now the claims of course are not 3 Q. Yeah, what I'm getting at isif you tell
4 limited to this, but talking about -- referring back 4 someoneto go run at an easy pace, that's not
5 tothe exampleswewerejust goingin, talking about, 5 referring to a specific mile per hour, right?
6 I'msorry, in column 15, column 15 refersto this 6 MS. NGUYEN: Objection, form.
7 easy level of workout, right? 7 BY MR. SWISHER:
8 A. Yes 8 Q. It'snot objective, what it means to be
9 Q. Soyou would agree that, for example, one 9 easy?
10 possible exertion level isan easy level of exertion, | 10 A. I'mnot going to answer that, but if you ask
11 right? 11 two peopleto run at an easy pace, they may choose
12 And then there's others, like -- if this 12 different speeds.
13 makesit easier for you, column 16, right? Refersto| 13 Q. Right. Soit may be subjective to the
14 amedium level of exertion, the top of column 16, | 14 specific user what easy is?
15 further down, it refersto ahard level of exertion. 15 A. They will have their own interpretation,
16 Do you see those? 16 vyes.
17 MS. NGUYEN: Objection, form. 17 Q. Okay. And then where the second part of
18 BY THE WITNESS: 18 claim 1C refersto that exertion level being based on
19 A. Hard level exercise, medium level exercise, |19 thelevel of physical fitness of auser, that's kind
20 andthen| do see medium level of exertion. 20 of getting at what you were just stating, right?
21 BY MR. SWISHER: 21 Whichisthat a person may have their own
22 Q. Yes 22 interpretation of the exertion level, how it feels
23 A. And hard or difficult level of exertion. 23 for them, right?
24 Q. Yeah 24 MS. NGUYEN: Objection, form.
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Page 146

Page 148

1 BY THEWITNESS: 1 easily measurable level of physical fitness.
2 A. |don'tseethat here, but | see exertion 2 Q. Yeah, sol'masking just adlightly
3 level, which | described earlier, which isthe 3 different question, so maybe that's why we're having
4 exertion level increases with the intensity of the 4 disconnect here.
5 exercise by the user. And so that's how | answered 5 So I'm asking does a person's weight, does
6 for the exertion level, and level of physical fitness 6 that equateto alevel of physical fithess?
7 I've aready described multiple times. 7 A. It certainly doesn't equate. It's an aspect
8 BY MR. SWISHER: 8 ofit.
9 Q. Yeah, well, I'mjust trying to understand 9 Q. Okay. Andisaperson'sage alevel of
10 the connection between the two, right? So... 10 physical fithess?
11 Right. So you would agree that, for 11 MS. NGUYEN: Objection, form.
12 example, whether a person had alow or high level of 12 BY THE WITNESS:
13 physical fitness would impact an exertion level that 13 A. It'sone characteristic or aspect of this
14 felt easy to them, right? 14 broad concept.
15 MS. NGUYEN: Objection, form. 15 BY MR. SWISHER:
16 BY THE WITNESS: 16 Q. And does aperson's sex or gender equa a
17  A. Soboth exertion level and -- well, level of 17 level of physical fitness?
18 fitnessisavery broad term, very multifaceted term, 18 A. Certainly doesn't equal alevel of physical
19 and soif you ask the 150-pound Olympic weightlifter 19 fitness.
20 to lift weights versus running amile, they might 20 Q. Isaperson'ssex or gender alevel of
21 have adifferent subjective experience of what the 21 physical fithess?
22 exertionis, evenif the fitnesslevel is not clearly 22 MS. NGUYEN: Objection, form.
23 different. 23 BY THEWITNESS:
24 So I'm not sure | fully understood your 24 A. | wouldn't say that aperson's gender isa
Page 147 Page 149
1 question, so maybe | shouldn't be talking until | 1 level of physica fitness.
2 better understand what you're asking. 2 MS. NGUYEN: Counsel, can we take a break?
3 BY MR. SWISHER: 3 MR. SWISHER: I'minthe middle of afew
4 Q. That'sokay. 4 questions, but | can be done pretty quickly.
5 I'm just trying to understand what your 5 MS. NGUYEN: Thank you.
6 understanding is of alevel of physical fithess of a 6 BY MR. SWISHER:
7 user. Solet me maybe ask it adifferent way. 7 Q. Isaperson's height alevel of physical
8 So if someone wereto ask you -- well, 8 fitness?
9 drikethat. 9 A. Byitsdf, heightisnot alevel of physical
10 Isit your understanding of what alevel of 10 fitness.
11 fitness of auser means, could that be exemplifiedby 11 Q. Andisaperson'sstride length alevel of
12 thisexamplethat I'm about to give you, okay? 12 physical fitness?
13 Someone said, | want to know what this 13 MS. NGUYEN: Objection, form.
14 person'slevel of physical fitness -- strike that. 14 BY THE WITNESS:
15 | want to know what this person's level of 15 A. Again, it'sacharacteristic of the physical
16 physica fitnessis. Would you answer, they weigh | 16 fitness, but it's not equated.
17 150 pounds? 17 BY MR. SWISHER:
18 MS. NGUYEN: Objection, form. 18 Q. lIsaperson's body massindex, or BMI, a
19 BY MR. SWISHER: 19 level of physica fitness?
20 Q. Isthat -- would that be an example of a 20  A. ltisnat,it'sjust acharacteristic of a
21 levd of physical fithess? 21 level of physical fitness.
22 A. | would say that that's one aspect of many, | 22 MR. SWISHER: Okay, we can go ahead and take
23 many, asl've said several times. Theweight would | 23  abreak.
24 be one -- because there is no single, you know, 24 MS. NGUYEN: Thank you.
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Page 150

Page 152

1 THE VIDEOGRAPHER: Off the record at 2:10. 1 A. Yes.
2 (A short break was taken.) 2 Q. And you understand that's also a legal
3 THE VIDEOGRAPHER: Back on the record at 3 concept, obviousness?
4 2:20. 4 A. Yes
5 BY MR. SWISHER: 5 Q. Yeah, okay. Soyeah, | understand that
6 Q. Dr. Lynch, I'm going to turn back to your 6 obviousnessisalegal concept and that anticipation
7 declaration for awhile, Exhibit 1009, if you can 7 isalega concept.
8 bring that in front of you. 8 So let meask it in adlightly different way
9 First, looking at the table of contents on 9 and seeif thishelps: Do you offer any opinionsin
10 page Roman numeral | and 11, on pagell, thereisa 10 your declaration that any entire claim of the '413
11 section numbered 8 that'stitled Obvious 11 patent isdisclosed in asingle prior art reference
12 Combinations. 12 asit'sarranged in the claims?
13 Do you see that? 13 MS. NGUYEN: Objection, form.
14 A. Yes. 14 BY THEWITNESS:
15 Q. Okay. So doesyour declaration include some 15 A. Soto my understanding, Amano and Matsumoto
16 opinions about combining various references for 16 are, asyou said earlier, used in anticipation
17 obviousness? 17 grounds.
18 MS. NGUYEN: Objection, form. 18 Am | saying that correctly?
19 BY THE WITNESS: 19 BY MR. SWISHER:
20 A. Yes 20 Q. Yes, | believeyou are.
21 BY MR. SWISHER: 21 And you're talking about in the petition
22 Q. Okay. Now isthere anywherein your table 22 they're used in anticipation grounds, right?
23 of contents here that talks about an anticipation 23 A. Weéll, | haven't seen the petition, or
24  section? 24 haven't read the petition. I've seenit, but |
Page 151 Page 153
1 MS. NGUYEN: Objection, form. 1 haven't readit. But my understanding isthat Amano
2 BY THEWITNESS: 2 and Matsumoto are used as anticipatory references.
3 A. | don't have a section titled anticipation, 3 So if -- coming back to your original
4 or even using that -- no, I'm sorry, | do. 4 question, the sections on Amano and Matsumoto would
5 Section 3B. Sorry. Section 3B hasanticipationin | 5 berelevant.
6 thetitle. 6 Q. Yeah, soI'mjust asking, does your
7 BY MR. SWISHER: 7 declaration include any opinions that any entire
8 Q. And that's under the Understanding of 8 claimsof the '413 patent are disclosed by Amano or
9 Relevant Lega Principles section, right? 9 Matsumoto?
10 A. Yes. 10 MS. NGUYEN: Objection, form.
11 Q. So setting aside that instance of 11 BY THEWITNESS:
12 anticipation -- well, I'm getting at something else. | 12 A. | believethe opinions| give are relevant
13 Let mejust ask you, do you offer any 13 tothat anaysis, but | don't go through element by
14 opinionsin your declaration that any reference 14 element any claims.
15 anticipates any claim of the '413 patent? 15 BY MR. SWISHER:
16 MS. NGUYEN: Objection, form. 16 Q. Okay. Yeah, that'swhat I'm getting at.
17 BY THEWITNESS: 17 So your declaration doesn't go through any
18 A. | understand that anticipation is alegal 18 claim element by element for the Amano reference,
19 term, and | am not alawyer, so | do not give 19 correct?
20 opinionsin here that concludes anticipation. 20 MS. NGUYEN: Same objection.
21 BY MR. SWISHER: 21 BY THEWITNESS:
22 Q. Yeah, I'm asking something alittle 22  A. Soit'sproviding opinions that are relevant
23 different. You have asection titled Obvious 23 tothe elements, but they're not laid out in alinear
24 Combinations, right? 24 sequential fashion.
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Page 154 Page 156

1 BY MR. SWISHER: 1 So you're on page 34?

2 Q. Yeah, solet's set aside the issue of 2 A. Yes

3 whether they're linear or sequential, al of that. 3 Q. Okay. So you see the Matsumoto section

4 What I'm asking you about isaclaiminits 4 beginning with paragraph 77, ending on page 36 at

5 entirety, meaning all of the elements of aclaim. 5 paragraph 81.

6 A. Mm-hmm. 6 Do you see that?

7 Q. Youfollow me? 7 A. Ido.

8 A. Mm-hmm. 8 Q. Sothissection D, Matsumoto, that's the

9 Q. So under that understanding, your 9 only placein your declaration where you talk about
10 declaration doesn't go through an entire claim, 10 Matsumoto by itself, right?

11 including al elements of that claim, for the Amano | 11 A. Asfaras| know, it'sthe only section
12 reference, right? 12 wherel only talk about Matsumoto.
13 MS. NGUYEN: Objection, form. 13 Q. Right, okay. So let'sturn back to page 30
14 BY THE WITNESS: 14 and look at the Amano section, okay?
15 A. That'snot theway | wroteit, but | can't 15 Now take alook if you need to, but within
16 say sitting here that al of the elements are not 16 paragraphs 70 through 76, do you offer any opinions
17 addressed in what | wrote for a particular claim. 17 that an entire claim of the '413 patent is disclosed
18 BY MR. SWISHER: 18 in Amano?
19 Q. Allright. Well, you know, I'm not trying 19  A. Soinparagraphs 70 through 76, I'm
20 to belabor this, but I'm just trying to confirm 20 describing the Amano -- Amano device or disclosure.
21 what'sinyour declaration here. 21 SoI'mgiving adescription of it and citing relevant
22 So for example, if we turn to page 30, 22 passages.
23 beginning at paragraph 70. 23 Q. Correct.
24 Do you see that? 24 So you agree that this section discussing
Page 155 Page 157

1 A. Yes 1 Amanoisciting passages of Amano, right?

2 Q. Okay. And then let'sflip to page 33 where 2 A. That'scorrect.

3 itendsin paragraph 76. 3 Q. Okay.

4 Do you see that? 4 MS. NGUYEN: Objection.

5 A. Sorry, I'mjust -- 5 BY MR. SWISHER:

6 Q. Yeah, go ahead. 6 Q. Arethere any citationsin section C to the

7 A. Yes 7 '413 patent?

8 Q. Sol'mjust setting -- trying to ask some 8 A. Basedonaquick scan, | do not believe so.

9 set-the-stage questions here. 9 Q. Okay. I'll ask you the same questions about
10 So those paragraphs we just looked at, 10 the Matsumoto section, beginning at paragraph 77 of
11 paragraph 70 through 76, those discussthe Amano | 11  page 34.

12 reference, right? 12 So in this Matsumoto section, you're citing

13 A. Those are describing the Amano reference. | 13  to portions of the Matsumoto reference, right?

14 Q. Okay. And thereisn't any other section of 14  A. |believedl citationsin this section are

15 your declaration where you discuss Amano just by | 15 to Matsumoto.

16 itself, correct? 16 Q. Okay. Sothereareno citationsin the

17 MS. NGUYEN: Objection, form. 17 Matsumoto section to the '413 patent, correct?

18 BY THE WITNESS: 18  A. I|don'tseeany.

19 A. Not an entire section. 19 Q. Okay.

20 BY MR. SWISHER: 20 A. Sothisisdescribing how Matsumoto works.
21 Q. Yeah. 21 Q. All right. Let'sturn back to the Amano

22 A. Not asfar asI'm aware. 22 section beginning at paragraph 70. | want to ask you
23 Q. Okay. Andthe sameistruefor Matsumoto | 23 some more questions about the Amano reference, okay?
24 beginning on page 34, right? 24 A. Okay.
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Page 158

Page 160

1 Q. Indoing your analysis of Amano, did you 1 multiple embodiments.
2 consider whether Amano discloses different 2 A. Somy analysisin-- 2 and 3isnot
3 embodiments? 3 analysis, it's description of how it works.
4 MS. NGUYEN: Objection, form. 4 Q. Okay. Andwhat distinction are you making
5 BY THE WITNESS: 5 between analysis and description, if | may ask?
6 A. Indoing my analysis, did | consider whether 6 A. Wédll, analysis -- | mean, here, description
7 Amano -- sorry, could you repeat the question? 7 isl'm summarizing what'sin Amano, what | think are
8 BY MR. SWISHER: 8 therelevant pieces of Amano, because Amano is quite
9 Q. Yeah 9 along reference.
10 In conducting your analysis of Amano, did 10 Q. Okay.
11 you consider whether Amano discloses more than one 11 A. Asapatent.
12 embodiment? 12 Q. Arethe-- isthe materia in these
13 A. | noticed sections titled Embodiment 1, 13 paragraphs, paragraph 73, 74, 75, and 76, are these
14 Embodiment 2, et cetera. So | noticed those 14 opinionsthat you are offering?
15 sections. 15 MS. NGUYEN: Objection, form.
16 Q. Okay. Does-- 16 BY THE WITNESS:
17 A. Could | have a copy of Amano? 17 A. It'smostly summarizing, but obviously asa
18 Q. Yeah, | wasgoing to giveyouoneinjust a 18 POSITA reading this specification and the file
19 second. 19 history, thisiswhat | believe Amano's disclosing.
20 But first, just looking at what's in your 20 Sorry, not the file history, just the
21 declaration, you agree that, within the Amano 21 specification of Amano.
22 Section C, there's some subsections, correct? 22 BY MR. SWISHER:
23 A. Correct. 23 Q. Okay. SoI'm not trying to be tricky, but
24 Q. All right. So thoseinclude on page 30, 24 I'mjust wondering, if you're writing here the
Page 159 Page 161
1 there'ssubsection 1, whichistitled Hardware, 1 description of Amano, which includes some summarizing
2 right? 2 doneinyour view of what a POSITA would understand,
3 A. Yes 3 wouldit befair to characterize that as an analysis?
4 Q. And on page 32 there is a subsection titled 4 MS. NGUYEN: Objection, form.
5 Calculating Heart Rate Zones, right? 5 BY THEWITNESS:
6 A. Yes 6 A. Sol'musing my brain to decide what to
7 Q. And on page 33, thereis a subsection titled 7 write, soin that respect, it is certainly an
8 Prompting Exercise and Heart Rate Zones, right? 8 anaysis.
9 A. Yes 9 MS. NGUYEN: Sorry, Counsel, werelosing
10 Q. Okay. And so | want to ask you specifically 10 internet connection, so we can't see her realtime.
11 about subsections 2 and 3. 11 THE COURT REPORTER: It did -- it should
12 So beginning with subsection 2 titled 12 comeright back up right up. | saw it come up on the
13 Calculating Heart Rate Zones, in your analysisin 13 screen. I'monthe firm's Wi-Fi, so it should be
14 that section, did you factor in whether or not Amano 14 coming back up.
15 discloses multiple embodiments or not? 15 MR. SWISHER: Mine'sstill up. Areyou guys
16 MS. NGUYEN: Objection, form. 16 up now?
17 BY THE WITNESS: 17 MS. NGUYEN: ltis.
18 A. Soto beclear, section 2 and 3, which were 18 THE COURT REPORTER: Y eah?
19 talking about, are describing Amano, describing 19 MS. NGUYEN: ltis.
20 what'swritten in there, summarizing. 20 BY MR. SWISHER:
21 BY MR. SWISHER: 21 Q. Okay. It doesn't matter much whether we
22 Q. | understand. 22 calit, Dr. Lynch, your analysis or your
23 I'm just asking if you factored in to your 23 description, that's fine.
24 analysisin sections 2 and 3 whether Amano discloses 24 My question isjust did you consider, in
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Page 162

Page 164

1 conducting your summary -- strike that. 1 Q. Okay. All right, so turning to
2 In writing the summaries that are reflected 2 Exhibit 1002, the Amano reference, can | direct you
3 inparagraphs 73 through 76, did you consider whether 3 to column 6, which appears on page 51?
4 Amano discloses multiple embodiments? 4 A. Yes. | don't have page numbers, but --
5 MS. NGUYEN: Objection, form. 5 Q. Oh, I'msorry. Okay. Yeah, well just use
6 BY THE WITNESS: 6 thecolumn numbersthen. It's even easier.
7 A. | noticed that sections weretitled 7 So column 6, are you there?
8 Embodiment 1 and Embodiment 2. 8 A. Yes
9 BY MR. SWISHER: 9 Q. And you agree that column 6 and continuing
10 Q. Do you say anything about that in sections 2 10 onto column 7 the next page, those appear under a
11 or 3 of the Amano sections? 11 section that'stitled Embodiment 1 of Amano, right?
12 A. Inmy write-up, | do not. 12 A. Yes
13 Q. I'mgoing to hand you what's been previously 13 Q. Okay. Now going back to your declaration,
14 marked as Exhibit 1002 in the IPR. Thisisthe Amano 14 let'sturn to paragraph 75 on page 33.
15 reference. 15 Now paragraph 75 isincluded in the same
16 Adgain, | apologize; for some reason the 16 subsection as paragraph 73, right?
17 exhibit number is not on here, but we can all agree 17 A. Correct.
18 thisisExhibit 1002. 18 Q. And that's the subsection titled Calculating
19 All right. We're going to be looking at 19 Heart Rate Zones?
20 both Exhibit 1002 and your declaration, Exhibit 1009, 20 A. Yes
21 kind of side by side. Soif you can havethosein 21 Q. Okay. Now in paragraph 75, your
22 front of you, we can get started, okay? 22 introductory sentence says: "From VO2 max, Amano
23 A. Okay. 23 calculates heart rate zones." Right?
24 Q. Solet's start with paragraph 73 of your 24 A. Yes
Page 163 Page 165
1 declaration. 1 Q. Okay. Sothisparagraphis providing some
2 All right. So thefirst sentence of 2 description of how Amano calculates heart rate zones,
3 paragraph 73, you say that Amano first estimates the 3 right?
4 maximum oxygen uptake, which is -- has the acronym 4 A. Yes.
5 V02 max, for an exerciser, right? 5 Q. Okay. All right. And you provide some
6 A. Right. 6 details here, including that the device determines an
7 Q. Okay. Andyou go on and talk about some 7 intensity calculated in terms of percentage of VO2
8 portions of Amano here, including establishing a 8 max; for example, choosing 50 percent as an optimal
9 straight line relationship between heart rate and 9 workout -- sorry, optimal workout target, correct?
10 exerciseintensity, right? 10 A. Yes.
11 A. Right. 11 Q. Okay. Andfrom there, you aso -- the next
12 Q. Okay. Andthen afew linesfurther down, 12 sentence describes how there is a microcomputer that
13 you say that using physiologica information about a 13 computes heart rates that correspond to 20 percent
14 user and activity data, Amano calculates the exercise 14 above and below a heart rate corresponding to this
15 intensity of aworkout, right? 15 workout target, right?
16 A. Right. 16 A. Yes
17 Q. Okay. So those portions that we were just 17 Q. And for those descriptions, you're citing to
18 looking at in paragraph 73, you have some citations 18 columns 19 and 20 of Amano, right?
19 to Exhibit 1002, right? 19 A. That'sright.
20 A. Yes. 20 Q. Allright. Soif you turn over to
21 Q. Okay. Andyou seethat the citations are 21 Exhibit 1002, I'd like to direct your attention to
22 al to material that starts at least in columns 6, 22 column 19.
23 and then somethat arein 7, right? 23 Just let me know when you're there.
24 A. Yes 24 A. Okay, I'mthere.
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Page 166

Page 168

1 Q. Okay. Now columns 19 and 20, those appear 1 through 81.
2 under a heading of Amano that's titled Embodiment 4, 2 Now in preparing the descriptions of the
3 right? 3 Matsumoto reference in paragraph 77 through 81, did
4 A. That's correct. 4 you consider whether Matsumoto discloses more than
5 Q. Okay. So thisdisclosure that you're 5 one embodiment?
6 describing in paragraph 75 of your declaration under 6 MS. NGUYEN: Objection, form.
7 the heading Calculating Heart Rate Zones, that 7 BY THE WITNESS:
8 relatesto the fourth embodiment of Amano, right? 8 A. Thereare no mentions of embodimentsin my
9 A. Soat line 49 of column 19, it says that the 9 description.
10 user estimates his own VO2 max in advance using the 10 BY MR. SWISHER:
11 methods explained in the first through third 11 Q. Okay. Let'stakealook at paragraph 79, if
12 embodiments. 12 you can turn to page 35 of your declaration.
13 So hereit's saying use the method, for 13 Okay, beginning at the beginning of page --
14 example, in the first embodiment that you referred to 14 sorry, strike that.
15 just awhile ago, to get your own VO2 max, and then 15 Starting with the first sentence of
16 from there, continue on with other things described 16 paragraph 79, you refer to the aspect of Matsumoto
17 inthiscolumn. 17 where auser enters physiological information, such
18 Q. Okay. | understand, but I'm just asking, 18 astheir weight, age, and sex, right?
19 doesthe material you cited in columns 19 and 20 of 19 A. Yes
20 Amano correspond to the fourth embodiment? 20 Q. And then you refer to a portion where the
21 A. They arein asection titled Embodiment 4, 21 machine uses this information to choose a workout
22 which | think we established. 22 with several target pulses as it works the user from
23 Q. Okay. All right, let's turn to the next 23 warmup to full-fledged training.
24 paragraph, paragraph 76, and thisis the third 24 Do you seethat?
Page 167 Page 169
1 heading whichistitled Prompting Exercisein Heart 1 A. Yes
2 Rate Zones, right? 2 Q. And inthe next sentence, you say, during
3 A. Yes 3 thisexercise, the machine displays something that
4 Q. And in this paragraph, you opine that, 4 reads continue for XX minutes at a pulse of XXX PIM
5 during subsequent exercise, the Amano device prompts 5 andtellsusersto speed up or slow down if their
6 usersto exercise while maintaining their heart rate 6 heart rate is below or above the target, right?
7 within the calculated zone. The device displays the 7 A. Yes
8 upper and lower limit pulse rates that correspond to 8 Q. And for those descriptionsthat | just read,
9 adesired workout intensity. 9 you refer to column 5 of the Matsumoto reference,
10 Did | read that right? 10 right?
11 A. Yes 11 A. Yes
12 Q. And for that description, you're citing to 12 Q. Andif weturn to Exhibit 1003, let's start
13 column 21 of Amano, right? 13 with column 2 of Matsumoto.
14 A. Yes 14 A. Yes
15 Q. Okay. If weturn back to Exhibit 1002, to 15 Q. Okay. And do you see under thetitle
16 thetwenty-first column, that column also appearsin 16 Detailed Description, it mentioned, starting at about
17 embodiment 4 of Amano, right? 17 line 17 or so, Matsumoto says: An embodiment of the
18 A. It'swithin asection entitled Embodiment 4. 18 -- sorry, excuse me. Embodiment of the invention
19 Q. Dr. Lynch, I'm going to hand you what's been 19 will now be explained while referring to the figures.
20 premarked as Exhibit 1003. Thisisthe Matsumoto 20 A. Yes
21 reference. Sorry about that. 21 Q. Okay. And just kind of skimming down
22 Okay, I'm going to ask you some similar 22 column 2 there, do you see how it refersto Figure 1,
23 questions about Matsumoto section of your 23 and then the next paragraph refers to Figure 3, and
24  declaration, which appearsin paragraph 77 24  then the next paragraph refersto Figure 4, right?
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Page 170 Page 172
1 A. Yes. 1 BY MR. SWISHER:
2 Q. Okay. Andif welook back at, I think it's 2 Q. Okay. Let'stakealook at column 7 of
3 the second page of Exhibit 1003, you can seea 3 Matsumoto.
4 depiction of Figure 3. 4 A. Yes.
5 Just let me know when you're there. 5 Q. Andif we go about halfway down the column,
6 A. Yes. 6 starting at line 36.
7 Q. Sothisshows acertain depiction of the 7 A. Yes
8 machine of Matsumoto's embodiment that's depicted in 8 Q. Matsumoto says. Figure 10 illustrates
9 Figure3, right? 9 another embodiment of this invention with an outline
10 A. Sorry, | couldn't quite understand the 10 of the exercise management body, number 17.
11 question. 11 Do you see that?
12 Q. Yeah, sorry. So maybe that was worded 12 A. Yes
13 poorly. 13 Q. Okay. Let'sturn back to the figures of
14 Figure 3 depicts an embodiment of the 14 Matsumoto, if we can.
15 Matsumoto computer-assisted training device, right? 15 So if you scroll back afew pages, can you
16 A. Figure 3isanillustration that goes along 16 let meknow when you're at Figure 10?
17 with column 2. 17 A. Yes
18 Q. Yeah. Okay, so that'sthe -- it goeswith 18 Q. Okay. And Figure 10 depicts a computerized
19 the embodiment that's discussed in column 2, right? 19 input device that's part of Matsumoto's workout
20 Figure 3 does? 20 system, right?
21 A. It goeswith column 2, I'll say that. 21 MS. NGUYEN: Objection, form.
22 Q. Okay. Yeah, and if weturnto column 5, if 22 BY THE WITNESS:
23 yourecall, column 5 is the source of your citations 23 A. | believethisisafigureillustrating the
24 that we referred to in the beginning of paragraph 79 24 concepts of the invention. One of the concepts.
Page 171 Page 173
1 of your declaration, right? 1 BY MR. SWISHER:
2 MS. NGUYEN: Objection, form. 2 Q. Right. And so Figure 10, aswe just read
3 BY MR. SWISHER: 3 from column 7, illustrates another embodiment of this
4 Q. And -- yeah, just let me know when you're 4 invention, and Matsumoto says, in column 7, line 37,
5 there 5 that it'san outline of the exercise management body,
6 A. Columnb5, or... 6 number 17, right?
7 Q. Yeah, column 5. 7 MS. NGUYEN: Objection, form.
8 A. I'mat column 5. 8 BY THEWITNESS:
9 Q. Okay, yeah. And column5isdescribingthe | 9  A. That'swhat it says.
10 same embodiment that startsin column 2, right? 10 BY MR. SWISHER:
11 MS. NGUYEN: Objection, form. 11 Q. Okay. Soadl I'mtrying to get us on the
12 BY THE WITNESS: 12 same page with is that the device that's depicted in
13 A. Sol recognize that embodiment isalegal 13 Figure 10 isadifferent device than the one that's
14 term, and | am not alawyer, so I'm not providing an| 14 depicted in Figure 3; would you agree with that?
15 opinion on what you just said. 15 MS. NGUYEN: Objection, form.
16 BY MR. SWISHER: 16 BY THE WITNESS:
17 Q. Yeah, | didn't ask if you had anopinionon |17  A. No. | understand this whole patent to be an
18 it. 18 invention, and so when you say it's adifferent
19 I'm just wondering if you understand that 19 device, | don't -- | don't know what that means.
20 the materia in column 5isreferring to the 20 BY MR. SWISHER:
21 embodiment of Matsumoto that beginsincolumn2? 21 Q. Soif you look back at the figures, Figure 3
22 MS. NGUYEN: Objection, form. 22 and 10.
23 BY THE WITNESS: 23 A. Mm-hmm.
24 A. | don't know how to confirm that. 24 Q. Doesthat help you understand my question?
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Page 174

Page 176

1 MS. NGUYEN: Same objection. 1 than the portions of column 7 of Matsumoto that you
2 BY THEWITNESS: 2 cited in paragraph 79?
3 A. Asfarasl| cantell, these are 3 MS. NGUYEN: Objection, form.
4  representative illustrations of how you might 4 BY THE WITNESS:
5 implement the methods of the specification. 5 A. Again, my reading of this, as a person of
6 BY MR. SWISHER: 6 ordinary skill inthe art, and when | see thisin
7 Q. Yeah, sol'mnot sureif | follow this. 7 column 7, line 51, approximate target pulse plus or
8 So you don't agree that Figures 3 and 10 are 8 minus5, it'simmediately apparent that that can go
9 depicting different physical devices? 9 with the description in column 5.
10 MS. NGUYEN: Objection, form. 10 And | notice also that column 8 hereis
11 BY THE WITNESS: 11 referring to saved data, which is also discussed in
12 A. Wél, they're clearly different, but 12 column 6.
13 different devicesis not something | would say. 13 So as| read thisasa POSITA, | see, you
14 BY MR. SWISHER: 14  know, conceptsfrom lines 5, 6, 7, and 8 all
15 Q. What would you say? 15 connecting to each other.
16 A. Different illustrations of similar ideas. 16 BY MR. SWISHER:
17 Theideas of the invention. 17 Q. Allright. Let meask you this: In
18 Q. Okay. Now of course Matsumoto, in column 7, 18 column 7, the description of Figure 10, it refersto
19 refersto Figure 10 as another embodiment, right? 19 some of the components that are depicted in
20 A. That'sright. 20 Figure 10, right? With thelittle bolded numbers.
21 Q. Soyou have no reason to doubt that the 21 Do you see those?
22 components depicted in Figures 3 and 10 are different 22 MS. NGUYEN: Objection, form.
23 embodiments, do you? 23 BY THE WITNESS:
24 MS. NGUYEN: Objection, form. 24 A. Sobeginning line 36, | see some bolded
Page 175 Page 177
1 BY THEWITNESS: 1 numbers.
2 A. | seetheword here that says "another 2 BY MR. SWISHER:
3 embodiment," but | am also aware that embodiment isa 3 Q. Okay. And then if you can kind of put your
4 legal term and | can't provide a precise definition. 4 finger there and hold your place and look back at
5 BY MR. SWISHER: 5 Figure 10, do you see that those numbers are also
6 Q. Okay. Let'sturn back to your declaration 6 shownin Figure 10?
7 inparagraph 79. 7 MS. NGUYEN: Objection, form.
8 Now the last sentence of paragraph 79 reads: 8 BY THE WITNESS:
9 "An LED indicates whether the user is above, below, 9 A. | seeat least some of them.
10 or within the target pulse zone, e.g. target pulse 10 BY MR. SWISHER:
11 plusor minus5." Right? 11 Q. Okay. Yeah, I'mjust trying to ask about --
12 A. Correct. 12 you know, let'stalk about them to make sure we're on
13 Q. Okay. And for that sentence, you're citing 13 the same page.
14 tocolumn 7 at line 48 of Matsumoto, right? 14 So starting at about line 48 of column 7, do
15 A. Yes 15 you see whereit says 27 isan LED which can emit
16 Q. If weturn back to Exhibit 1003, column 7, 16 green, red, or yellow light?
17 andlook at line 48, that appearsin the same 17 A. |do.
18 paragraph that starts with the description of 18 Q. Okay. Andif you look back at Figure 10, do
19 Figure 10 and illustrates another embodiment in this 19 you see the number 27.2 in aspect of Figure 10?
20 invention, correct? 20 A. Yes
21 A. Thatisin the same paragraph. 21 Q. Okay. And doesthat appear to be pointing
22 Q. Sodo you have any reason to dispute that 22 to acomponent that has a heart symbol in abox?
23 theportion of column 7 cited in paragraph 79 of your 23 A. That'sright.
24 declaration isreferring to a different embodiment 24 Q. And below that box iswritten target zone.
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Page 178

Page 180

1 Do you seethat? 1 Q. Okay. Canl ask you to take alook at

2 A. Yes 2 figures 5 and 11 and sort of compare those in your

3 Q. Okay. Now if welook back at Figure 3, do 3 mind for asecond, and then I'll ask you about those.

4 you see any number 27 for Figure 3? 4 A. Okay.

5 A. | donot. 5 Q. Now those figures -- strike that.

6 Q. Do you see aheart symbol with abox and 6 Arefigures 5 and 6 depicting block diagrams

7 target zone anywherein Figure 3? 7 for acomputerized component -- | probably worded

8 A. No. 8 that inartfully.

9 Q. Okay. So earlier you said your 9 AreFigures 5 and 6 block diagrams? 5 and
10 understanding was that the material that's disclosed 10 11, I'm sorry.

11 incolumns 7 and 8 for this "another embodiment” of 11 MS. NGUYEN: Objection, form.
12 Matsumoto can interact with the earlier embodiment of 12 BY THE WITNESS:
13 Matsumoto, including what'sin column 5; is that what 13 A. | think they qualify as block diagrams.
14 your testimony was? 14 BY MR. SWISHER:
15 MS. NGUYEN: Objection, form. 15 Q. Okay. Andyou would agree that the block
16 BY THE WITNESS: 16 diagramin Figure5isdifferent than the block
17 A. Soasl read this, theideaof having a 17 diagramin Figure 11, right?
18 pulse zonein column 7 can be applied to column 5in 18 A. They seem to have the same components ROM,
19 the same way that the data stored in column 6 can be 19 RAM, CPU, timers, I/O, and external circuits.
20 applied to column 8. 20 So they'relaid out alittle bit
21 It seems like thisis all describing aspects 21 differently, but it seems like they have the same
22 of the same invention. 22 basic components. So timer and oscillator/divider
23 BY MR. SWISHER: 23 arebasicaly the same thing.
24 Q. Okay. Isthere anything you can point meto 24 Q. Okay, fair enough.
Page 179 Page 181

1 inMatsumoto that explains the connection between the 1 But do you -- is it your testimony that

2 pulsezonein column 7 with the earlier embodiment of 2 therée's no difference between the block diagramsin

3 Matsumoto? 3 Figures5and 11?

4 MS. NGUYEN: Objection, form. 4 MS. NGUYEN: Objection, form.

5 BY THE WITNESS: 5 BY THE WITNESS:

6 A. Sol understand column 5 to be describing 6 A. Clearly they're different drawingswith a

7 oneway to prompt the user, and column 7 to be 7 different layout.

8 another way to prompt the user. 8 BY MR. SWISHER:

9 BY MR. SWISHER: 9 Q. Soturning back to your declaration, | want
10 Q. And those two different ways appear in 10 to ask you afew more questions about this Matsumoto
11 different embodiments of Matsumoto, right? 11 section.

12 A. Again, | can't give adefinition of 12 Okay. Soin paragraph 80 on page 35, can
13 embodiment, but -- but the paragraph beginning 13 you let me know when you're there?

14 line 36 in column 7 says "another embodiment.” 14 A. I'mthere.

15 Q. Okay. Andwe also looked at figures 3 and 15 Q. Okay. So again, this paragraph starts with
16 10, and those depict different devices, right? 16 some descriptions referring to speed, pulse,

17 MS. NGUYEN: Objection, form. 17 difference from target pulse, and distance are all

18 BY THE WITNESS: 18 tracked throughout the exercise, citing to column 6
19 A. | don't agree with that. 19 of Matsumoto, right?

20 BY MR. SWISHER: 20 A. Correct.

21 Q. Okay. 21 Q. Okay. And then the next sentence also cites
22 A. They're-- 22 to column 6 of Matsumoto, right?

23 Q. Wiédll, let me ask you to take alook -- 23 A. Yes.

24 A. They are different drawings. 24 Q. Okay. Thefollowing sentence, on the top of
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Page 182

Page 184

1 page 36 says. "Target pulses are calculated using an 1 BY THEWITNESS:
2 exerciserating that is based on a user's pulse while 2 A. Somy understanding is that column 8 is
3 exercising, pulse at rest, and maximum pulse." 3 using saved data, and Matsumoto describes the saved
4 Right? 4 datain column 6.
5 A. That's correct. 5 BY MR. SWISHER:
6 Q. Andthere, inthat last sentence, you're 6 Q. Okay. Soisit your opinion that the
7 referringtocolumns9and--and 8. 8and 9, | 7 devices depicted in embodiments 1 and 2 can interact
8 should say, of Matsumoto, right? 8 with each other somehow?
9 MS. NGUYEN: Objection, form. 9 MS. NGUYEN: Objection, form.
10 BY THEWITNESS: 10 BY THEWITNESS:
11 A. Thelast sentence of paragraph 8 is 11 A. Soagain, reading thisasa POSITA, | am
12 referring to columns 8 and 9 of Matsumoto. 12 looking for, you know, instruction on how to use the
13 BY MR. SWISHER: 13 invention, and that directs meto look at columns 5,
14 Q. Okay. Soyou agree that paragraph 80 14 6,7, and 8 for how they work together.
15 includes some descriptions of Matsumoto from the 15 BY MR. SWISHER:
16 first embodiment of Matsumoto and some descriptions 16 Q. Okay. Sowhen you were forming your
17 from the second embodiment of Matsumoto, right? 17 opinionsthat are reflected in this Matsumoto section
18 MS. NGUYEN: Objection, form. 18 of your declaration, did you know at the time that
19 BY THE WITNESS: 19 Matsumoto describes different embodiments?
20 A. Thedescription at columns -- at the bottom 20 MS. NGUYEN: Objection, form.
21 of column 8 beginning of column 9 are using saved 21 BY THE WITNESS:
22 data, which is described in column 6. 22 A. Again, | saw thewords, but | did not try to
23 BY MR. SWISHER: 23 interpret theminalega way. Instead, | tried to
24 Q. Soit'syour testimony that the saved data 24 follow the teaching of the columns that we were
Page 183 Page 185
1 that's saved with respect to the device that's 1 mentioning.
2 illustrated in Figure 10 can be obtained from the 2 BY MR. SWISHER:
3 devicethat'sdepicted in Figure 3; isthat right? 3 Q. Okay. Soyou didn't consider whether there
4 MS. NGUYEN: Objection, form. 4 were any distinctions between the device depicted in
5 BY THEWITNESS: 5 Figures10and 3?
6 A. | just said something about saved data, | 6 MS. NGUYEN: Objection, form.
7 didn't say anything about the devicesin -- or those 7 BY THEWITNESS:
8 figuresthat you cited, and | don't remember the 8 A. Wadl, when I've written my own patents
9 numbers right now. 9 before, we often give multiple illustrations of the
10 BY MR. SWISHER: 10 same concept, just to indicate different ways that
11 Q. Wéll, my question was asking you whether 11 could be achieved. So | did not give more than that
12 paragraph 80 refers to multiple embodiments, and your | 12 kind of consideration to it.
13 responseto that was talking about saved data. So 13 BY MR. SWISHER:
14 what did you mean by saved data? 14 Q. Soyou did consider whether there were any
15 A. Well, youwere citing paragraph 80, which 15 distinctions between the devices depicted in
16 cites Matsumoto at column 6, and then column 8, 16 Figures3and 10?
17  because column 8 uses data that's recorded in 17 MS. NGUYEN: Objection, form.
18 column 6. So that'swhy they'rein the same 18 BY THE WITNESS:
19 paragraph of my declaration. 19 A. 1looked at Figures 3 and 10 as both
20 Q. Right. Soit'syour testimony that the 20 illustrating the same invention.
21 saved data described in column 8 for the second 21 BY MR. SWISHER:
22 embodiment of Matsumoto originated with the first 22 Q. Okay. Soyou looked at Figures 3 and 10,
23 embodiment of Matsumoto; is that right? 23 and you came to the conclusion that they were
24 MS. NGUYEN: Objection, form. 24  depicting the same device?
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Page 186 Page 188
1 A. | think that that's your word. I've been 1 abreak.
2 sayinginvention. 2 THE VIDEOGRAPHER: Off the record at 3:11.
3 Q. Okay. Doesthe Matsumoto section of your 3 (A short break was taken.)
4 declaration include any explanation of how the 4 THE VIDEOGRAPHER: Back on the record at
5 depictionsin Figures 3 and 10 can operate together? 5 321
6 MS. NGUYEN: Objection, form. 6 BY MR. SWISHER:
7 BY THE WITNESS: 7 Q. Allright. Dr. Lynch, while we weretaking
8 A. So Figure 3 appearsto be -- have a 8 about Amano and Matsumoto, | want to shift gearsa
9 description in column 2, and Figure 10 has a 9 little bit but stay partially on those references.
10 description in column 7. 10 So | want to talk about the part of your
11 I'm not sure if those are exhaustive, but at 11 declaration covering obvious combinations involved
12 least those places. 12 Amano and Matsumoto.
13 MR. SWISHER: One moment. Apologies. There | 13 So that appears starting on page 45 of your
14 weqgo. 14  declaration.
15 MS. NGUYEN: Counsel, would it be agood 15 A. What paragraph?
16 timeto take abreak? 16 Q. Starting at page 45, paragraph 105 of
17 MR. SWISHER: Injust afew minutes. | want 17 Exhibit 1009.
18 tofinishthisline of questioning. 18 A. Okay.
19 BY MR. SWISHER: 19 Q. Now just to start off, do these opinionsin
20 Q. Okay. Sol seewhat you'rereferring to, 20 sectionsD, E, F, and G, so that's starting at
21 that Figure 3 has adescription in column 2 and 21 paragraph 105 and going to paragraph 108, do these
22 Figure 10 has adescription in column 7, but I'm 22 apply to any particular claims of the '413 patent?
23 asking adifferent question. 23 MS. NGUYEN: Objection, form.
24 Is there anything in your declaration that 24
Page 187 Page 189
1 describes how the items depicted in Figures 3 and 10 1 BY THEWITNESS:
2 can operate together? 2 A. Sol was asked to consider combinations with
3 MS. NGUYEN: Objection, form. 3 respect to particular claims.
4 BY THEWITNESS: 4 BY MR. SWISHER:
5 A. Asfar asl know, | do not cite Figures 3 5 Q. Do you know which claims those were?
6 and 10in my declaration. 6 A. | don't have them written down, but | have a
7 BY MR. SWISHER: 7 sense anidea
8 Q. Sothat would be ano? 8 Q. Okay. Isthereany portion of your
9 MS. NGUYEN: Objection, form. 9 declaration where you discuss those claims?
10 BY THE WITNESS: 10 A. | don't believel ever list claim numbers.
11 A. ldon't--1 don't cite Figures 3 and 10. 11 Again, I'd have to check to verify that, but sitting
12 BY MR. SWISHER: 12 here, | don't remember.
13 Q. Okay. Socanyou answer my question now? | 13 Q. Okay. Setting aside claim numbers, isthere
14 didn't ask if you cited Figures 3 and 10. I'll just 14 any portion of your declaration where you discuss the
15 repeat my question. 15 language of the claims that you have in mind?
16 Isthere anything in your declaration that 16 MS. NGUYEN: Objection, form.
17 describes how the items depicted in Figures 3 and 10 17 BY THE WITNESS:
18 can operate together? 18 A. Solooking at paragraph 105 as an example,
19 MS. NGUYEN: Same objection. 19 thekey term there is encoding communications,
20 BY THEWITNESS: 20 encoded communication.
21 A. 1didn't cite Figures3or 10, so | 21 BY MR. SWISHER:
22 certainly didn't talk about how they work together or 22 Q. Okay. And doesthat refer to a specific
23 evenindividualy. 23 claiminthe'413 patent?
24 MR. SWISHER: Okay, we can go ahead and take | 24 A. So at least claim 2 has the phrase "encoded
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Page 190

Page 192

1 messages," and that'swhy | was directed to consider 1 assessing theinvention as awhole?
2 that combination. 2 MS. NGUYEN: Objection, form.
3 Q. Okay. Any other claimsthat you were asked 3 BY THEWITNESS:
4 to consider with respect to these combinations? 4 A. | haveto understand better. | havea
5 A. All of the combinations? 5 listing here, my understanding of obviousness
6 Q. Let'sstart with Amano and Gorman, 6 anaysis, but perhaps you're saying something outside
7 sectionD. 7 of that.
8 MS. NGUYEN: Objection, form. 8 So in addition to my understanding of
9 BY THE WITNESS: 9 obviousness, again, a caveat, I'm not alawyer, so
10 A. So the phrase "encoded messages" shows up 10 what I'velisted hereiswhat | understand
11 again elsewherein the claims of the ‘413 patent, at 11 obviousnessto be.
12 leastinclaim 13 and 18. 12 BY MR. SWISHER:
13 BY MR. SWISHER: 13 Q. Okay. Let'stakealook in paragraph 17. |
14 Q. Okay. 14 think you're there.
15 A. And maybe elsewhere, but at least there, in 15 A. Yes.
16 additionto claim 2. 16 Q. Do you seethe subpoint 2? It says: "In
17 Q. Okay. You would agree, however, that 17 analyzing the obviousness of aclaim, | understand
18 paragraph 105 doesn't refer to any quoted claim 18 thefollowing factors may be taken into account.”
19 language from the '413 patent, right? 19 The second factor is the differences between
20 MS. NGUYEN: Objection, form. 20 theprior art and the claims, right?
21 BY THEWITNESS: 21 Do you see that?
22 A. It useslanguage from the claims. 22 A. Yes
23 BY MR. SWISHER: 23 Q. Okay. Now turning back to page 45, starting
24 Q. Does paragraph 105 use the language from any 24 with paragraph 105, is there any portion of
Page 191 Page 193
1 entireclaim of the '413 patent? 1 paragraph 105 where you compare Amano or Gorman to
2 MS. NGUYEN: Objection, form. 2 any claim of the '413 patent?
3 BY THEWITNESS: 3 MS. NGUYEN: Objection, form.
4 A. It never cites an entire claim of the '413 4 BY THE WITNESS:
5 patent. 5 A. Sowhat I'm saying in paragraph 105, isa
6 BY MR. SWISHER: 6 POSITA would have known that, to communicate
7 Q. Okay. Soyou are not offering -- strike 7 information between two devices, you have to encode
8 that. 8 it
9 Let'sjust start with paragraph 105, Amano 9 BY MR. SWISHER:
10 and Gorman. Y ou are not offering any opinion that 10 Q. Okay.
11 the combination of Amano and Gorman would render 11 A. And so Gorman is an example of that.
12 obvious any specific claim from the '413 patent, 12 Q. Okay. So this paragraph doesn't include any
13 right? 13 opinionswhere you're ng the differences
14 A. Thereason that I'm looking at encoded 14 between Amano and Gorman and any claim of the '413
15 communicationsis because of the claims, but | am not 15 patent, right?
16 directly addressing or dealing with the entirety of 16 MS. NGUYEN: Objection, form.
17 any singleclaiminthe 413. | am describing how 17 BY THEWITNESS:
18 Gorman is obvious to combine with Amano to get 18 A. I'msorry, that was along question, and I'm
19 encoded communications. 19 not sure | got the meaning.
20 Q. Okay. Do you require that one of the legal 20 BY MR. SWISHER:
21 requirements of an obviousness -- I'm sorry, strike 21 Q. Okay. Isparagraph 105 -- strike that.
22 that. 22 | think we already -- you already agreed
23 Do you understand that one of the legal 23 that paragraph 105 doesn't refer to any complete
24 requirementsin an obviousness assessment is 24 claim of the '413 patent, right?
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Page 194

Page 196

1 MS. NGUYEN: Objection, form. 1 BY MR. SWISHER:
2 BY THEWITNESS: 2 Q. Okay. Soitwasyour understanding that the
3  A. Itdoesnot cite acomplete claim from the 3 portion of claim 2 reciting the apparatus of claim 1
4 '413 patent. 4 was not important to understanding the meaning of
5 BY MR. SWISHER: 5 clam2?
6 Q. Okay. So at least because you didn't cite 6 A. That's certainly not true.
7 or refer to acomplete claim of the '413 patent, you 7 MS. NGUYEN: Objection, form.
8 aso didn't provide any opinions comparing Amano or 8 BY THEWITNESS:
9 Gorman to acomplete claim of the '413 patent, right? 9 A. That'scertainly not true. But also, it's
10 MS. NGUYEN: Objection, form. 10 not something that you need an expert to provide an
11 BY THEWITNESS: 11 opinionon, asfar as| know.
12 A. Somy opinion had to do with encoded 12 BY MR. SWISHER:
13 communications, so that's what I'm opining on here, 13 Q. Okay. Soyou don't need an expert to
14 that it would be obvious to combine Amano's device 14 provide an opinion on the meaning of the elements
15 with an encoded communication method. 15 that arein claim 1 to understand the full scope of
16 BY MR. SWISHER: 16 claim2?
17 Q. Right, so I'm just asking adifferent 17 MS. NGUYEN: Objection, form.
18 question. 18 BY THE WITNESS:
19 I'm asking whether you assessed whether 19 A. No, claim 1 has already been discussed, so
20 there were any differences between a claim of the 20 thisisfocusingonclaim 2.
21 '413 patent on the one hand and the disclosures of 21 BY MR. SWISHER:
22 Amano and Gorman on the other hand. 22 Q. Andisthereany portion of your declaration
23 MS. NGUYEN: Objection, form. 23 whereyou discuss all of the elements asthey are
24 24 arangedinclaim 1?
Page 195 Page 197
1 BY THEWITNESS: 1 A. | believe we discussed this already.
2 A. Soas| mentioned earlier, what I'm doing is 2 Q. Theanswer isno, right?
3 I'mreading the '413 patent as a POSI TA and thefile 3 A. Theanswer iswhat | gave before.
4 history, and I'm looking at prior art, and I'm 4 Q. Isthat no? Isthat incorrect?
5 mapping prior art to particular terms or claim 5 MS. NGUYEN: Objection, form.
6 elementsinthe claims. 6 BY THE WITNESS:
7 So here, the term | was mapping to was 7 A. I'mgoing to stick with my previous answer
8 encoded messages, at least in claim 2, and then 8 sol don't haveto say it again into the record.
9 there'srelated ideasin claims 13, 18, and possibly 9 BY MR. SWISHER:
10 elsewhere. Sothat -- that's what | was doing. 10 Q. Soyou can't answer my question of whether
11 BY MR. SWISHER: 11 you --
12 Q. Okay. Soyou compared to certain terms that 12 A. Okay.
13 you found in the claims of the '413 patent, isthat 13 MS. NGUYEN: Objection.
14 right? 14 THE WITNESS: Can you ask the question again
15 MS. NGUYEN: Objection, form. 15 then?
16 BY THE WITNESS: 16 BY MR. SWISHER:
17 A. Soasanexample, if you look at claim 2, 17 Q. Yeah. I'mjust asking -- strike that.
18 ther€'sthe apparatus of claim 1, not very 18 I'm asking if your declaration contains any
19 interesting, wherein the first heart rate 19 opinionsregarding al of the elements of claim 1 as
20 measurements and the second heart rate measurements, 20 they arearranged in claim 1?
21 which have aready been discussed, are received in 21 A. My declaration certainly includes any
22 theplurality of encoded messages. 22 opinions on elementsrelated to claim 1.
23 So in doing my mapping, | was focusing on 23 | believe you asked -- we discussed before
24 the encoded messages. 24 about whether al of my opinions, taken asaunion,

WWw.veritext.com

50 (Pages 194 - 197)

Veritext Lega Solutions

Exhibit 2012 - Page 50 of 76

888-391-3376



Page 198

Page 200

1 would address every element of claim 1. | am 1 claim X in my declaration where X is any number.
2 uncertain, sitting here. 2 Q. Okay. And again, setting aside the number,
3 Q. Allright. Youwould agree with me that you 3 isthere any referencein your declaration to the
4 don't include any opinion in your declaration where 4 words of claim 8, for example?
5 you opinethat claim 2 is obvious under the 5 MS. NGUYEN: Objection, form.
6 combination of Amano and Gorman, right? 6 BY THE WITNESS:
7 MS. NGUYEN: Objection, form. 7 A. Soasanexample, just arepresentative
8 BY THEWITNESS: 8 example, claim 8 mentions atime channel. | use the
9 A. Nowherein my declaration do | say that 9 phrasetimesdot.
10 claim 2 is obvious under Amano and Gorman. 10 BY MR. SWISHER:
11 BY MR. SWISHER: 11 Q. Okay. So can you answer my question,
12 Q. Okay. And your declaration doesn't include 12 though?
13 any opinions where you say any claim isobviousunder | 13 Do you need meto repeat it?
14  the combination of Amano and Gorman, right? 14 A. Please
15 MS. NGUYEN: Objection, form. 15 Q. Okay. Isthereany referencein your
16 BY THE WITNESS: 16 declaration to the text of claim 8?
17  A. Areyou waiting for an answer? 17 A. Sol think | mentioned that | don't use the
18 BY MR. SWISHER: 18 term, or don't use the phrase claim X, where X is any
19 Q. I'mwaiting. 19 number, including 8. So --
20  A. | provide many opinions, but none are 20 Q. Yeah, yeah, yeah.
21 arranged element by element in alinear sequence at 21 A. --sol dontthink | ever say claim 8.
22 any one place in the -- in the document. 22 Q. Let merephraseit.
23 Q. Okay. And that'strue for the combination 23 So I'm not referring to the claim numbers,
24 of Amano and Flach in paragraph 106, right? 24 I'mreferring to the words that are contained within
Page 199 Page 201
1 MS. NGUYEN: Objection, form. 1 theclaims, okay?
2 BY THEWITNESS: 2 So for example, if you are looking at
3 A. Sothereason that a POSITA would use Flach 3 claim 8, claim 8 reads: "The apparatus of claim 7
4 would beto get the TDMA capability, which was 4 wherein the instructions, when executed by the
5 certainly well-known at the time. 5 processor, cause the apparatus to designate atime
6 BY MR. SWISHER: 6 channel for communicating with the distance sensor?"
7 Q. Okay. If you don't mind, could you please 7 Do you see that?
8 just answer my question? 8 A. Yes
9 Soisit also true that your declaration 9 Q. Isthere any spot or any placein your
10 doesn't include any opinions analyzing any claim of | 10 declaration where you talk about those words, the
11 the'413 patent on an element by element basisfor | 11 entire -- strike that.
12 the combination of Amano and Flach? 12 Isthere any place in your declaration where
13 MS. NGUYEN: Objection, form. 13 you offer an opinion about the full text of claim 8?
14 BY THEWITNESS: 14 A. Sotobeclear, | never citethe full text
15 A. Soamong other claims, Flach isrelevant for | 15 of claim 8. It never appearsin my declaration.
16 claim 8inthe'413 patent, and sothe opinionsthat |16 Q. Okay.
17 | provide here about the obviousness of combining | 17  A. Sothat answers your question.
18 Amano and Flach are directed towards an analysis of 18 Q. Soif youdidn't cite the full text, you
19 claim 8, for example. 19 asodidn't offer any opinions about the full text,
20 BY MR. SWISHER: 20 right?
21 Q. Okay. Isthereany referencetoclam 8in 21  A. That'sincorrect. | offered opinions
22 paragraph 1067 22 related to bits of the text.
23 A. | believe, and again without looking atthe |23 Q. Right. Somy question was, did you offer
24 entire thing right now, | believe | don't refer to 24 any opinions about the full text of claim 82 Not
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Page 202 Page 204
1 hits. 1 A. Okay.
2 MS. NGUYEN: Objection, form. 2 Q. Okay. In paragraph 25 you're referring to
3 BY THEWITNESS: 3 some aspects of the '413 patent that include awatch
4  A. Sotheopinionsthat | offered map directly 4 element that's depicted as an electronic console 301,
5 ontoclaim 8, but | never citethe entire claim 5 right?
6 language of that element -- sorry, that claim. 6 A. Yes
7 BY MR. SWISHER: 7 Q. Andthat'sin referenceto Figure 3A, which
8 Q. Okay. Andjust to makethisalittle bit 8 appears on page 12 of your declaration, right?
9 easier, the sameistruefor al the remaining 9 A. | don't seeit here saying it'sin reference
10 dependent claims of the '413 patent, right? 10 toFigure3A.
11 A. | never write out the full claim, but | 11 Q. I'mtalking about the number 301 element
12 provide opinions that are relevant to those claims 12 that'sshownin Figure 3A, right?
13 and map on to those claims. 13 A. Yes
14 Q. Sononeof the opinionsin the next two 14 Q. Okay. And then the same figure aso has
15 sections of your report, Matsumoto and Gorman in 15 components 303 and 305, right?
16 combination, and Matsumoto and Flach in combination, | 16 A. Yes.
17 refer to the full text of any claim of the'413 17 Q. Okay. And then turning back to
18 patent, right? 18 paragraph 25, you refer to those as remote electronig
19 MS. NGUYEN: Objection, form. 19 sensors, correct?
20 BY THEWITNESS: 20 A. Yes
21 A. | never quote the full text of any claim, 21 Q. Okay. Sol'mjusttrying to kind of set the
22 but my opinions are directly relevant to claims. 22 stage here for what the patent is talking about in
23 BY MR. SWISHER: 23 thisaspect.
24 Q. Allright. Isit your understanding, 24 So these remote el ectronic sensors, they
Page 203 Page 205
1 Dr. Lynch, that the claims of the '413 patent 1 would have to communicate with the electronic console
2 referring to encoded messages are referring to 2 inawireless manner, right?
3 wirelesstransmission of messages? 3 MS. NGUYEN: Objection, form.
4 MS. NGUYEN: Objection, form. 4 BY THE WITNESS:
5 BY THEWITNESS: 5 A. That might be apreferred way to do it,
6 A. Soclaim 2 does not limit to wireless. 6 but--
7 BY MR. SWISHER: 7 BY MR. SWISHER:
8 Q. Right. Sol guessI'm just trying to 8 Q. Right.
9 understand what your understanding isof encoded | 9  A. They don't haveto.
10 messagesasit'srecited in claim 2, so let's start 10 Q. Right. Likewhat I mean, though, isthat if
11 there. 11 they are remote and there aren't any wires connecting
12 A. So generdly it meansthat you have some 12 then to the sensor, to the console, like how else
13 information that you want to transmit from one place 13 would you be able to do it, other than wirelessly?
14 toanother, and so you havetoturnitinto a 14  A. Iftherearenowires, it iswireless.
15 messagethat can be sent, whichistypically --or| |15 Q. Okay, therewe go. So we can agree on that.
16 shouldn't say typically -- often arranging it asa 16 So -- and for example, if we take alook at
17 sequence of bitsthat can be transmitted fromone | 17 column 5 of Exhibit 1001, that's the '413 patent.
18 placeto another. 18 A. Yes
19 Q. All right. Just ask you some questions 19 Q. Okay. Solet'stakealook, starting at
20 about the patent again. 20 line 24 of column 5, the '413 patent reads: "For
21 So let's flip back to page 11 of your 21 example, the sensor interfaces may include awireless
22 declaration, Exhibit 1009. 22 transmitter and receiver for both sending and
23 A. What paragraph? 23 receiving information to and from remote sensors,
24 Q. It'sparagraph 25. 24 right?
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Page 206 Page 208
1 A. Yes 1 A. Yes
2 Q. Okay. Andit says. "For example, oneor 2 Q. Okay. Now do you know if Matsumoto
3 more sensor interfaces may be capable of transmitting 3 discloses awired or wireless exercise machine?
4 and receiving infrared signals, visible light 4 A. Sol'dhaveto review. | know that
5 signals, and signals encoded on to radio waves." 5 Matsumoto talks about an exercise bicycle, aswell as
6 Right? 6 freerunning, among other possible implementations.
7 A. Correct. 7 Butif you would like meto review something, I'm
8 Q. And al those types of signals, infrared, 8 happy to.
9 visiblelight, and signals on radio waves, those are 9 Q. Yeah, let'stake alook at Exhibit 1003.
10 all types of wireless communication, right? 10 A. Isthat Matsumoto?
11 A. Correct. 11 Q. That's Matsumoto, yes.
12 Q. Okay. And then the specification goes on to 12 And if you can turn to the second page, or |
13 say: "Alternatively, one or more sensor interfaces 13 guessit'sthefirst page after the sort of front
14 may be physically connected to aremote sensor by a 14 face of the patent where it shows Figures 1 and 2.
15 conductive wire or an optical fiber." Right? 15 A. Yes
16 A. Right. 16 Q. Okay. Sohavingin mind Figures1 and 2
17 Q. Allright. Sol think that confirms, but in 17 there, maybe keep athumbiinit, let'sturn to
18 theinstance where the remote sensors are not 18 column 2 of Matsumoto.
19 connected by awire to the electronic console, they 19 A. Okay.
20 would have to be using wireless communication to 20 Q. Andcolumn 2 at line 34 refersto item 16, a
21 transmit and receive, right? 21 wirethat connects the pulse sensor (15) and the
22 MS. NGUYEN: Objection, form. 22 exercise management machine (17).
23 BY THEWITNESS: 23 Do you see that?
24 A. If there are no wires, then by definition, 24 A. Yes
Page 207 Page 209
1 it'swireless. 1 Q. SoinFigurel, whichisthetraining
2 BY MR. SWISHER: 2 bicycle, Matsumoto discloses a device that has a
3 Q. Okay. Now when you were reviewing the prior 3 wired connection between the pul se sensor and the
4 art references, did you consider whether they 4 exercise machine, correct?
5 disclosed wired or wireless devices? 5 MS. NGUYEN: Objection, form.
6 A. | certainly read about them. Can you 6 BY THEWITNESS:
7 clarify what you mean by "consider"? 7 A. Sothat -- so the description of Figure 1
8 Q. Yeah, like when you were looking at a 8 mentionsawire that connects a pul se sensor to the
9 reference, did you think about, okay, | want to 9 exercise management machine.
10 understand if this referenceis talking about awired 10 BY MR. SWISHER:
11 deviceor awireless device? |sthat something you 11 Q. Okay. Andin referenceto Figure 2, let's
12 did? 12 turnto column 4 of Matsumoto.
13 MS. NGUYEN: Objection, form. 13 A. Okay.
14 BY THE WITNESS: 14 Q. Allright. And I will direct you to line 41
15 A. | don't recal at the moment. 15 of column 4 where Matsumoto states. "The pulse
16 BY MR. SWISHER: 16 signal obtained was sent through wire (51) to the
17 Q. Okay. Let'stakealook at paragraph 107 of 17 jogging management machine body (50) which calculated
18 your declaration, 1009, Exhibit 1009. 18 theuser's pulse."
19 Okay, | want to start with Matsumoto. So 19 Do you see that?
20 thisisin paragraphs 107 and 108. 20 A. |do.
21 Here you opine in paragraph 107 that a 21 Q. Andif welook back at Figure 2, we can see
22 POSITA would have found it obvious to combine the 22 thewire depicted asitem 51 in Figure 2, right?
23 exercise machine in Matsumoto with the communication | 23 A. Just to be clear, in column 4 there, it's
24 technique of Gorman, right? 24 talking about with jogging machines of the past, and
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Page 210

Page 212

1 thenit continuesto talk about what you just said, 1 showsadevicethat uses awire to connect the sensor
2 pulse signal being obtained was sent through the 2 tothedevice.
3 wire. 3 A. Figure2hasawire, 51.
4 Q. Jogging machines of the past. Where are you 4 Q. Okay. Sodoyou seeany -- or strike that.
5 referring to? Sorry. 5 Are you aware of any disclosure in Matsumoto
6 A. Youjustquoted at line 41, | think you said 6 of awireless exercise training machine?
7 the pulse signal obtained was sent through wire, and 7 MS. NGUYEN: Objection, form.
8 that's part of the sentence that begins "with jogging 8 BY THEWITNESS:
9 machines of the past." 9 A. Can you define what you mean by "wireless
10 Q. Yes Yes, and so that's describing what's 10 training machine"?
11 shownin Figure 2, right? 11 BY MR. SWISHER:
12 A. Figure2? 12 Q. Yes, adevicethat useswireless
13 Q. Yeah. 13 transmission between sensors and some sort of other
14 A. |don'tthink so. 14 electrical component that's receiving the signals
15 Q. Column 4, line 38 says, for example, the 15 from the sensors?
16 exercise management machine for jogging asshownin | 16 A. Sothequestionis, isthere any wireless
17 Figure2. 17 communication described in Matsumoto?
18  A. Ittaksabout an exercise -- thisis 18 Q. Well, that's one question, but what I'm
19 line 37. 19 askingis-- you know, let's start at the beginning.
20 It says. "Exercise management machine for 20 So Matsumoto, the title on the very first
21 jogging as shown in Figure 2." 21 page of the patent is Exercise and Training Machine
22 Q. Yeah 22 with Microcomputer Assisted Training Guide, right?
23 A. Anoutline of the jogging management machine 23 A. Yes
24 will now be explained. 24 Q. And then the abstract says: "An exercise
Page 211 Page 213
1 And then it says: "With jogging machines of 1 management machine which measures the individual's
2 the past, aband was used to hold the el ectrodes 2 pulseandisprovided with an indicator to inform the
3 directly against the user's chest. The pulse signal 3 user of the exercise program,” et cetera. Right?
4 obtained was sent through wire to the jogging 4 A. Yes.
5 management machine body which calculated the user's 5 Q. AndsoI'mjust asking if Matsumoto
6 pulse" and soon. 6 discloses any exercise management machine that uses
7 Q. Right. 7 wireless communications to send signals from a
8 A. Okay. So areyou representing that that's 8 sensor?
9 describing Figure 2? 9 A. Sitting here now, | can't answer that.
10 Q. | mean, yes. It saysFigure 2, useslittle 10 Q. Okay. And did you analyze Matsumoto to
11 numbersbold 51, 50, 54. Those are shown in 11 figure out the answer to that question when you were
12 Figure 2, if you turn back to that. 12 conducting your analysis that's reflected in your
13 A. Okay. Butit'salso talking about the 13 declaration?
14 jogging machines of the past. 14 MS. NGUYEN: Objection, form.
15 Q. Yeah. Yeah, this may beis something that 15 BY THE WITNESS:
16 wasalso availablein the past, or portions of it may 16 A. | don't remember thinking that that was
17 have been. 17 important.
18 A. Okay. 18 BY MR. SWISHER:
19 MS. NGUYEN: Objection, form. 19 Q. Okay. In paragraph 108 of your declaration,
20 BY THE WITNESS: 20 Exhibit 1009, if you can turn to that.
21 A. Sol'msorry, what -- isthere a question 21 A. Just to clarify, whether the communication
22 that's outstanding? 22 iswired or wireless, it needs to be encoded, and I'm
23 BY MR. SWISHER: 23 only mentioning that because before we started down
24 Q. Yeah, | wasjust asking whether Figure 2 24 thisroad, we were talking about encoding messages.
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Page 214 Page 216
1 Sol don't know if your questions were a follow-up to 1 BY MR. SWISHER:
2 that, butin any case, it needs to be encoded. 2 Q. Yeah, wecan go thereif you like.
3 Q. Why doesit need to be encoded if it'susing 3 So, you know, it's starting on paragraph 82,
4 awire? 4 which discusses Gorman, and then paragraph 86 starts
5 A. Becausethat's how information is 5 discussing Flach.
6 communicated. 6 A. Mm-hmm.
7 Q. All information is encoded? 7 Q. So when you were reviewing Gorman and Flach,
8 A. lwouldn't say all. 8 wereyou looking for any disclosures of using encoded
9 MS. NGUYEN: Objection, form. 9 messages for awired apparatus?
10 BY THE WITNESS: 10 MS. NGUYEN: Same objection.
11 A. | think | said before often, or typically. 11 BY THE WITNESS:
12 BY MR. SWISHER: 12 A. So Gorman and Flach at least both disclose
13 Q. Isthere any disclosure in Matsumoto 13 wireless communication.
14 discussing using encoded messaging in awire -- wired 14 MS. NGUYEN: Counsel, can we take a break
15 setup or wired apparatus? 15 soon?
16 A. Again, that's a question about anywhere in 16 MR. SWISHER: How long have we been on the
17 thepatent, and | can't answer that question. 17 record?
18 Q. Okay. 18 THE VIDEOGRAPHER: Thissectionis
19 A. But it doestak about communicating 19 39 minutes.
20 information. 20 MR. SWISHER: 1'd like to keep going for
21 Q. Right. Soin-- 21 another 15 or so, if we can, because | have stuff
22 A. And communicated information is encoded. 22 that'sall related to this.
23 Q. Inparagraph 108 of your declaration, you 23 MS. NGUYEN: Isthat okay with you?
24  state that Matsumoto gives little detail about how 24 MR. SWISHER: Okay. Thenwecantakea
Page 215 Page 217
1 itsheart rate sensor communicates with the main 1 break when we move on to the next topic.
2 device, right? 2 BY MR. SWISHER:
3 A. Correct. 3 Q. Allright. Soturning back to your opinions
4 Q. But wedo know from looking at Matsumoto 4 about the combinations of Amano with Gorman and
5 that it usesawireto send signals from a sensor to 5 Fach, was there anything in your review of Amano
6 thebody of the device, right? 6 that indicated to you that a POSITA would consider
7 MS. NGUYEN: Objection, form. 7 combining it with teachings about wireless
8 And, Dr. Lynch, if you can give me an 8 communications?
9 opportunity to state my objections. 9 MS. NGUYEN: Objection, form.
10 THE WITNESS: Sorry. 10 BY THE WITNESS:
11 MS. NGUYEN: | appreciateit. Thank you. 11 A. Sorry, | didn't follow the question.
12 BY THE WITNESS: 12 BY MR. SWISHER:
13 A. Matsumoto discloses wired communication at 13 Q. Sure. Sowediscussed earlier that Amano
14 least. 14 discloses an exercise device that uses awire, right?
15 BY MR. SWISHER: 15 A. Amano?
16 Q. Okay. When you were analyzing Gormanand -- | 16 MS. NGUYEN: Objection.
17 isit Flach? I'll say Flachif it's Flach. 17 BY MR. SWISHER:
18 Gorman and Flach, did you consider whether 18 Q. Oh, I'm sorry, let's start with Matsumoto,
19 those references were discussing using encoded 19 thenwe can goto Amano. Let'sstart with Matsumoto.
20 signasinawired apparatus? 20 So we discussed earlier that Matsumoto
21 MS. NGUYEN: Objection, form. 21 discloses an exercise device that uses awire, right?
22 BY THEWITNESS: 22 A. Atleast that. | haven't read the entire
23 A. I'msorry, are you directing me to 23 patent again to determine what could be wired or
24  particular parts of my declaration, or -- 24 wireless.
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Page 218

Page 220

1 Q. Okay. Sowhat I'maskingis, isthere 1 In the past few days, | wasn't focused
2 anything that you identified in Matsumoto that would 2 necessarily on wired versus wireless communication,
3 have motivated a POSITA to combine Matsumoto'swired | 3 so even though I've read the whole thing, | don't
4 device with teachings about wireless communications? 4 haveit -- | haven't memorized everything init.
5 MS. NGUYEN: Objection, form. 5 Q. Now | want to ask you about the time that
6 BY THEWITNESS: 6 you were conducting your analysis and your opinions
7 A. So some aspects, as | mentioned earlier, of 7 inyour declaration, okay?
8 communication are independent of whether it'swired 8 So when you were conducting that analysis,
9 orwireless. 9 did you focus on whether Matsumoto disclosed awired
10 BY MR. SWISHER: 10 or wireless device?
11 Q. Okay. Solet'sjust ook at paragraph 107 11 A. Again, | don't remember everything that |
12 of your declaration, Exhibit 1009. 12 did ten months ago.
13 The first sentence says: "A POSITA would 13 Q. Okay. Isthereanything in your declaration
14 havefound it obvious to combine the exercise machine 14 that discusses whether Matsumoto discloses awired or
15 in Matsumoto with the communication technique of 15 wirelessdevice?
16 Gorman." Right? 16 MS. NGUYEN: Objection, form.
17 A. Correct. 17 BY THEWITNESS:
18 Q. Now you agree that the exercise machinein 18 A. Soagain, awired or wireless device, |
19 Matsumoto does not utilize wireless communications, 19 think the questioniis, isthere any wireless
20 right? 20 communication anywhere in Matsumoto. | think that's
21 MS. NGUYEN: Objection, form, asked and 21 aquestion that can be answered in abinary way,
22 answered. 22 athough | can't right now, because | haven't read
23 BY THE WITNESS: 23 the whole patent recently with an eye towards that.
24 A. | did not agreeto that. 24 But there are plenty of devicesthat are
Page 219 Page 221
1 BY MR. SWISHER: 1 both wired and wireless, so --
2 Q. Soyou don't know one way or the other 2 BY MR. SWISHER:
3 whether the exercise machine in Matsumoto uses 3 Q. Yeah, | am actually asking a different
4 wireless communications? 4 question, so maybe | can just explain it better.
5 MS. NGUYEN: Objection, form. 5 So you agreed afew minutes ago that Gorman
6 BY THEWITNESS: 6 primarily discloses wireless communication
7 A. Sitting hereright now, I'd have to read the 7 techniques, or at least that's what you talked about
8 entire patent again to look for every place that it 8 inthe section of your declaration on Gorman, right?
9 could bewired or wireless. 9 A. So Gorman is describing encoding messages
10 BY MR. SWISHER: 10 which needsto be done with wired or wireless
11 Q. Okay. Soit'sfair to say then that you 11 devices, among many other things.
12 didn't consider whether or not the devicein 12 So as an example, Gorman discusses including
13 Matsumoto iswired or wirelessin forming the 13 identification datain a message which is needed for
14 opinionsthat are reflected in paragraph 107, right? 14 awired or wireless devices.
15 MS. NGUYEN: Objection, form. 15 Q. Explain what you mean by that.
16 BY THE WITNESS: 16 MS. NGUYEN: Objection, form.
17 A. Thatisnot correct. 17 BY MR. SWISHER:
18 BY MR. SWISHER: 18 Q. Canyou just give me some more detailson
19 Q. Sojust amoment ago, you said you didn't 19 why awired device would need to include
20 know for sure whether Matsumoto disclosed awired or | 20 identification message -- identification datain a
21 wireless device. 21 message?
22 A. Sotobeclear, I first reviewed Matsumoto 22 MS. NGUYEN: Same objection.
23 ten months ago, and have not looked at it again until 23 BY THE WITNESS:
24 just the past few days. 24 A. Sure. Soin paragraph 98 of my disclosure,
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Page 222

Page 224

1 | mention that it's common to encode messages with 1 communication and has been for many years. Probably
2 sender identification datain wired and wireless 2 inyour car too.
3 communication, and | gave the example of CAN, which 3 BY MR. SWISHER:
4 standsfor controller area network in Bluetooth. So 4 Q. Isthereany disclosure of the CAN
5 CAN isoften implemented in awired manner, Bluetooth | 5 communication method in Matsumoto?
6 iswireless, and both of those package dataup in a 6 A. Thedisclosurein Matsumoto is about
7 digital way to be transmitted, including 7 multiple devices communicating, and CAN isa
8 identification data of the sender. 8 waéll-known way to do it, and Gorman also provides a
9 BY MR. SWISHER: 9 way to alow communication between multiple devices.
10 Q. Okay. Sowhat would the purpose be of 10 Q. Sowhat I'm just trying to understand is we
11 including identification datain amessage in the 11 can agree that Matsumoto discloses a manner in which
12 context of wired communications? 12 itsdevice communicates between the sensors and the
13 MS. NGUYEN: Objection, form. 13 device, right?
14 BY THE WITNESS: 14 MS. NGUYEN: Objection, form.
15 A. Soagain, I'll use controller area network 15 BY MR. SWISHER:
16 asanexample. 16 Q. Maybeasimpleway of putting it is
17 So thisis where multiple devices share the 17 Matsumoto discloses what you would understand to be
18 same communication bus, and if one puts out a 18 an operable device, right?
19 message, it needsto tell the others who it's coming 19 MS. NGUYEN: Same objection.
20 from so they know whether to pay attention to it or 20 BY THEWITNESS:
21 not, for example. That's one example. 21 A. That | understand to be alegal term so |
22 BY MR. SWISHER: 22 don't want to weigh in on that, but as| mention in
23 Q. Okay. And isthere any aspect of Matsumoto, 23 my disclosure, Matsumoto does not talk in great
24 for example, that relates to multiple devices sharing 24 detail about how the communication is achieved.
Page 223 Page 225
1 the same communication bus? 1 BY MR. SWISHER:
2 A. So Matsumoto describes at least two sensors, 2 Q. Yeah, | didn't mean to ask you anything
3 and those would be communicating with the same 3 about alegal term, so I'm not sure which one you're
4 processor. 4 referring to.
5 Q. But you agree that Matsumoto discloses a 5 But isit your understanding that M atsumoto
6 wired method for communicating between the sensors 6 only discloses like an incomplete device? Something
7 andthedevice, right? 7 likethat?
8 MS. NGUYEN: Objection, asked and answered. 8 MS. NGUYEN: Objection, form.
9 BY THEWITNESS: 9 BY THEWITNESS:
10 A. Asked and answered, so we've talked about 10 A. No.
11 this. But at least wired. 11 BY MR. SWISHER:
12 BY MR. SWISHER: 12 Q. Soit disclosesaway in which its sensors,
13 Q. Okay. 13 sensor or sensors, can send signals, right?
14 A. Andif it'swired, then CAN is an example of 14 A. If | disclose adevicethat hasa CPU init,
15 awired communication system where each message will | 15 | don't haveto explain what aCPU is. So Matsumoto
16 include sender identification data. 16 issaying that communication happens, but does not
17 Q. Okay. Well let me ask you this: Can you 17 givethedetails of how the communication ends,
18 explain to me what would have motivated a POSITA 18 whereas other references go into that in more detail.
19 looking at Matsumoto to want to combine with the 19 Q. So Matsumoto doesn't say awireis used
20 teachings of Gorman? 20 between the sensor and the device?
21 MS. NGUYEN: Objection, form. 21 MS. NGUYEN: Objection, form.
22 BY THEWITNESS: 22 BY THEWITNESS:
23 A. Waéll, you need successful communication, and 23 A. | don't see-- the question is sort of non
24 CAN isavery popular way of doing wired 24 sequitur. | didn't understand --
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Page 226 Page 228
1 BY MR. SWISHER: 1 Gorman.
2 Q. Thetopic I'm asking about -- 2 BY MR. SWISHER:
3 A. Did you change the topic? 3 Q. Sol'masking like at the time of the
4 Q. No, no, | didn't intend to. 4 patent, which was issued in 1990 for Matsumoto, it
5 What I'm saying isthat the devicein 5 waswell-known how to use wiresto send signals
6 Matsumoto, we aready went over this, it saysthe 6 between electronic components, right?
7 wire connects the pulse sensor to the exercise 7 MS. NGUYEN: Objection, form.
8 management machine, right? Y ou remember that'sin 8 BY THE WITNESS:
9 column 2 of Exhibit 1003? 9 A. There are many methods for doing so and one
10 A. Yes. 10 successful way is by putting sender identification
11 Q. Yeah. So Matsumoto explains how the pulse 11 datawith the message.
12 sensor, at ahigh level at least, connects with the 12 BY MR. SWISHER:
13 machine; it'sby awire, right? 13 Q. Okay.
14 MS. NGUYEN: Objection, form. 14 MS. NGUYEN: Counsel, it's been 15 minutes.
15 BY THE WITNESS: 15 Canwe pleasetake a break?
16 A. It does not describe the communication 16 MR. SWISHER: I'm amost done with this one,
17 protocol between the two. 17 and then maybe afew more minutes, but | don't want
18 BY MR. SWISHER: 18 to stop inthe middle of thisline of questioning.
19 Q. Okay. Sowhat I'mtrying to understand is 19 BY MR. SWISHER:
20 justif aPOSITA like yourself looking at Matsumoto, 20 Q. Okay. Sol think we agree, there were known
21 what wasit that led you to think, oh, | need to 21 methods at the time of 1990 to use wiresto
22 combine Matsumoto with some wireless communication | 22 communicate between electronic components, right?
23 disclosures like the onesin Gorman? 23 A. Yes
24 MS. NGUYEN: Objection, form. 24 Q. Okay. Sowhat I'm just trying to understand
Page 227 Page 229
1 BY THEWITNESS: 1 is, what wasit in the Matsumoto reference that led
2 A. The motivation isto have successful 2 youto think | should combineit with the teachings
3 communication, and as | mention before, both wired 3 of Gorman?
4 and wireless devices have shown that it's a 4 MS. NGUYEN: Objection, asked and answered.
5 successful strategy to put the sender identification 5 BY THE WITNESS:
6 data. 6 A. Wedll, Matsumoto specifically istalking
7 BY MR. SWISHER: 7 about, at least, a heart rate sensor, and Gorman is
8 Q. Okay. 8 alsotaking about physiological sensors. So that
9 A. With the message. 9 would be areason that you might look to Gorman
10 Q. But you don't opine that Matsumoto's 10 specifically.
11 communication was unsuccessful, right? However 11 BY MR. SWISHER:
12 Matsumoto did it? 12 Q. Okay. Now of course Matsumoto already
13 MS. NGUYEN: Objection, form. 13 disclosed physiologica sensors, right?
14 BY THE WITNESS: 14 A. Matsumoto disclosed physiological sensors.
15 A. Matsumoto does not give any detail on how to 15 Q. Right.
16 do communication, so a user or areader would be 16 A. | wasjust understanding it. Matsumoto
17 motivated to look for away to doit. 17 discloses physiological sensors, yes.
18 BY MR. SWISHER: 18 Q. Okay.
19 Q. Soyou don't think a POSITA would understand 19 MR. SWISHER: Okay, let's go ahead and take
20 how to send signals between two el ectronic devices 20 abreak.
21 using awire? 21 THE VIDEOGRAPHER: Off therecord at 4:16.
22 MS. NGUYEN: Objection, form. 22 (A short break was taken.)
23 BY THEWITNESS: 23 THE VIDEOGRAPHER: Back on the record at
24 A. They would by appealing to methods like 24 4:27.
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Page 230

Page 232

1 BY MR. SWISHER: 1 MS. NGUYEN: Objection, form.
2 Q. Okay, Dr. Lynch, I'm going to ask you some 2 BY THEWITNESS:
3 more questions about the combinations with Gormanand | 3 A. Optica signas here refersto awireless
4 Flach, which are similar to the previous ones, but 4 transmission.
5 hopefully these go alittle faster since we have some 5 BY MR. SWISHER:
6 foundation laid already asto what we're talking 6 Q. Andif wetakealook at Figure 44.
7 about, okay? 7 A. Yes.
8 So first I'd like to ask you some questions 8 Q. Okay. And you can see there, there'sno
9 about the Amano combinations in paragraphs 105 and 9 wire depicted connecting the pulse sensor that's on
10 106. 10 themain finger to the watch-like device on the
11 Now conducting your analysis of Amano, did 11 wrist, right?
12 you consider whether that reference discloses wired 12 A. That's correct.
13 or wireless devices? 13 Q. All right. Now just quickly, | want to
14 A. It wascertainly part of my analysis. Part 14 confirm if we look at the paragraph before
15 of my reading of the documents. 15 paragraph 72 where you reference column 37, so if we
16 Q. Okay. Areany details of that analysis 16 goto paragraph 71 in your declaration.
17 reflected in your declaration? 17 A. Yes
18 A. That'sadifficult question to answer, 18 Q. And-- okay. Andyou can seethat, inthe
19 because you have to search through my entire 19 second-to-last sentence of that paragraph, 71, you
20 declaration, but is there something else | can tell 20 refer to a CPU and memory and you cite to column 7 of
21 you? 21 Amano, correct?
22 Q. Yeah, solet'stake aquick look. 22 A. Yes.
23 Let's go to page 30 of your declaration 23 Q. Andif welook at column 7 of Amano, you
24 starting on paragraph 70, and from there through the 24 would agree that it appearsin what istitled
Page 231 Page 233
1 succeeding paragraphs up through paragraph 76, is 1 Embodiment 1 of the Amano reference, which beginson
2 there any discussion about Amano and whether or not 2 the previous page in column 6?
3 itdiscloseswired or wireless devices? 3 MS. NGUYEN: Objection, form.
4 A. Yes 4 BY THE WITNESS:
5 Q. Okay. And where areyou referring? 5 A. Section 1.1isentitled -- no, sorry,
6 A. Soatleast at column 37, lines6to 12, as 6 Section 1isentitled Embodiment 1.
7 citedin my declaration. At least there. | haveto 7 BY MR. SWISHER:
8 keeplooking for others. 8 Q. Okay.
9 Q. Right, okay. Yeah, so column 37 of Amano. 9 A. And then there are many subsections, and
10 Canwetakealook at Amano, Exhibit 1002, wherethat | 10 thisisin one of the subsections.
11 column appears? 11 Q. Right. Soit'sin one of the subsections of
12 Y ou would agree that column 37 is part of 12 Embodiment 1, right?
13 embodiment 7 of Amano, right? 13 A. It'sin one of the subsections of the
14 A. Again, | don't know -- I'm not alawyer, | 14 section titled Embodiment 1.
15 don't know the legal definition of embodiment, itis 15 Q. Okay. Andincolumn 8 at line 58, we're
16 inasection entitled Embodiment 7. 16 still in embodiment 1, and it refersto the device
17 Q. Doyou seein column 36 in line 53, Amano 17 shownin Figure5, right?
18 reads: "In this embodiment transmission of pulse 18 A. Yes
19 waveinformation from sensor unit (30) to device main 19 Q. Andif we go back into figures of Amano and
20 body (10) is carried out by means of optical signals 20 takealook at Figure 5, we can see...
21 asshowninFigure44." 21 A. Yes
22 A. Yes, | seethat. 22 Q. Okay. Wecan seein Figure 5 that, in this
23 Q. Andinthisinstance, optical signalsis 23 instance, there is awire connecting the finger pulse
24  referring to wireless transmission, correct? 24 sensor to the wristwatch device, right?
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Page 234

Page 236

1 MS. NGUYEN: Objection, form. 1 MR. SWISHER: I'm sorry, did | say the wrong
2 BY THEWITNESS: 2 one?
3 A. Thereisawire, 501, connecting 520 and the 3 BY MR. SWISHER:
4 watch. 4 Q. Referring to column 37 of Amano for that
5 BY MR. SWISHER: 5 quotethat'sin paragraph 105, right?
6 Q. Okay. Sothe first embodiment of Amano 6 A. That'sright.
7 discloses adevice that uses awire to connect the 7 Q. Okay. Andwe just agreed earlier that
8 sensor to the device, right? 8 embodiment 7 includes the material that'sin
9 MS. NGUYEN: Objection, form. 9 column 37, and that depicts the device in Figure 44,
10 BY THEWITNESS: 10 whichisawireless embodiment, correct?
11  A. Figure5isshowing awire. 11 A. Figure 44 isdescribing awireless
12 BY MR. SWISHER: 12 communication between a sensor and the watch.
13 Q. Okay. Andif we can go back to your 13 Q. Okay. All right. So having said all that
14 declaration at paragraph 75, we talked about this 14 background, isit fair to characterize your opinions
15 before, but just to remind, on the same page in 15 inone-- I'm sorry, paragraph 105 of your
16 paragraph 75, you are citing from columns 19 and 20 16 declaration as applying to the combination of --
17 of Amano, right? 17 A. Sorry, can you give me another moment?
18  A. Correct. 18 Q. Yeah, absolutely.
19 Q. Okay. Andwe talked about earlier how those 19 Let'sjust turn back to paragraph 105, and
20 columns appear in embodiment 4 of the Amano 20 we can be on the same page.
21 reference, right? 21 A. So the description of column 36, lines 53
22 A. SoAmano has several sections, and the top 22 and after, is aso describing awired communication.
23 levels say Embodiment 1, Embodiment 2, Embodiment 3, | 23 Q. You'retaking about the signal sent in
24 Embodiment 4, and so thisiswithin a section that 24 cable 20B?
Page 235 Page 237
1 says Embodiment 4. 1 A. Sensor unit 30 and transmission device 400
2 Q. Okay. All right, and in the middle of 2 send and receive the pulse signal by means of an
3 column 20 at line 38, thereis areference to 3 electrical connection via cable 20B.
4 Figure 16 as being part of embodiment 4, right? 4 Q. Right. Okay. Soit appearsthat
5 A. | seethereferenceto Figure 16. 5 embodiment 7 includes some wireless communications
6 Q. Okay. Andif weflip back to Figure 16in 6 and some wired communications, isthat fair?
7 Amano, you can seethat, again, in Figure 16, the 7 MS. NGUYEN: Objection, form.
8 device shown there has a wire connecting the finger 8 BY THE WITNESS:
9 pulse sensor to the device, right? 9 A. Figure 44 seemsto have wired and wireless
10 MS. NGUYEN: Objection, form. 10 communication, based on my reading at the moment.
11 BY THEWITNESS: 11 BY MR. SWISHER:
12 A. Thereisawire connecting the pul se sensor 12 Q. Okay. Sothen turning to paragraph 105 of
13 tothe watch. 13 your declaration.
14 BY MR. SWISHER: 14 A. Yes.
15 Q. Okay. All right. Solet'sjust turn back 15 Q. Areyour opinions about the combination of
16 to paragraph 105 of your declaration. 16 Amano and Gorman limited only to the seventh
17 All right. So you can see the last sentence 17 embodiment of Amano?
18 on page 45, paragraph 105 quotes from Amano with a 18 MS. NGUYEN: Objection, form.
19 section that starts "When the pulse signal is sent 19 BY THE WITNESS:
20 from transmission device 400," right? 20 A. So my opinion about combining Amano with
21 A. Yes. 21 Gorman isto give Amano more detailsin the
22 Q. And that's referring to column 36 of Amano 22 communication method, so encoding and adding unique
23 asthe source of that quote, right? 23 identifiers.
24 MS. NGUYEN: Objection, form. 24
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Page 238

Page 240

1 BY MR. SWISHER: 1 BY THEWITNESS:
2 Q. And your opinions about -- 2 A. Waéll, unlike paragraph 105, paragraph 106 is
3 A. It could apply to wired or wireless 3 more directed to wireless communication.
4 communication, as we discussed already. 4 BY MR. SWISHER:
5 Q. Okay. Doesyour paragraph 105 of your 5 Q. Okay. Sofor the combination of Amano and
6 declaration cite any embodiment of Amano, other than 6 Flach, youonly --
7 its seventh embodiment? 7 A. And let me amend that by saying
8 MS. NGUYEN: Objection, form. 8 paragraph 105 appliesto wired and wireless
9 BY THE WITNESS: 9 communications, but paragraph 106 is focusing more on
10 A. Thereisone citation in paragraph 105, and 10 wireless communication.
11 that'sto column 37. 11 Q. Soyou're saying that when you were forming
12 BY MR. SWISHER: 12 the opinionsthat are reflected in paragraphs 105 and
13 Q. Sotheonly citation to Amanoin 13 106, you were thinking about the wired and wireless
14 paragraph 105 is to the seventh embodiment of Amano, | 14 disclosures of Amano?
15 correct? 15 A. Sowhen | wrote paragraphs 105 and 106, |
16 MS. NGUYEN: Same objection. 16 was considering the communication disclosures of
17 BY THE WITNESS: 17 Amano. In paragraph 105 -- I'll stop there.
18 A. I'll just say it'sto column 37. 18 Q. Okay. Soyou were considering the wireless
19 BY MR. SWISHER: 19 communication disclosures throughout Amano, not
20 Q. Okay. Areyou hesitating because you are 20 limited to specific embodiment; isthat right?
21 not sureif column 37 isin the seventh embodiment or 21 MS. NGUYEN: Objection, form.
22 isthereany other -- 22 BY THE WITNESS:
23 A. Asl| mentioned earlier -- 23 A. | was considering that Amano could either
24 MS. NGUYEN: Objection, form. 24 communicate wirelessly or in awired fashion, or both
Page 239 Page 241
1 THE WITNESS: Sorry. 1 simultaneously as we discussed.
2 BY THEWITNESS: 2 BY MR. SWISHER:
3 A. Asl mentioned earlier, | understand 3 Q. Okay. Inyour opinion, what is-- strike
4 embodiment to bealegal term. I'm not alawyer. So 4 that.
5 I'mgoing to stick with the column number. 5 In your opinion, what aspect of Amano would
6 BY MR. SWISHER: 6 haveled aPOSITA to consider combining its devices
7 Q. Okay. And how about paragraph 106 of your| 7 with the teachings of Gorman?
8 declaration where you discuss the combination of 8 MS. NGUYEN: Objection, form.
9 Amano and Flach, which portions of Amano areyoy 9 BY THE WITNESS:
10 opining would be combined with Flach? 10  A. It'sthe same discussion we had before. To
11 MS. NGUYEN: Objection, form. 11 alow multiple devices to talk to each other, the
12 BY THE WITNESS: 12 idea-- first of al, encoding, it's common to any
13 A. Somy opinion in paragraph 106, again, 13 kind of communication, and then specifically putting
14 relatesto the fact that Amano needs to communicate 14 an identification message as part of your message is
15 between devices, and Flach provides amethod to do| 15 -- has been demonstrated to be a successful technique
16 that based on assigning time slots to different 16 when multiple devices are communicating.
17 devices so that they can share the communication | 17 BY MR. SWISHER:
18 channdl. 18 Q. Okay. Doeswhat you just described have any
19 BY MR. SWISHER: 19 relationship to the disclosures in Amano?
20 Q. Okay. So whether or not Amano disclosesa | 20 MS. NGUYEN: Objection, form.
21  wired or wireless device didn't factor in to the 21 BY THEWITNESS:
22 opinionsthat you offered in paragraph 106? 22 A. Amano discloses communication, but does not
23 MS. NGUYEN: Objection, form. 23 talk specifically about the protocols, and Gorman
24 24 does.
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Page 244

1 BY MR.SWISHER: 1 BY THEWITNESS:
2 Q. So-- 2 A. Amano already appears to disclose encoding
3 A. Bothrelate to physiologica sensors, and 3 information with unique identifiers.
4 Gorman provides more specifics on how successful 4 BY MR. SWISHER:
5 communication might be achieved. 5 Q. Okay.
6 Q. Okay. Soinyour mind, was there something 6 A. But again, details are missing, and Gorman
7 about Amano that led you to think the way it 7 describes more fully.
8 disclosed communication was unsuccessful in some 8 Q. All right, Dr. Lynch, I'm going to hand you
9 manner? 9 what's been marked as Exhibit 1004. Thisisthe
10 A. Aswe discussed before -- excuse me. 10 Lubell reference.
11 Amano does not give the details of how that 11 All right. Dr. Lynch, in conducting your
12 communication occurs, and so areader, aPOSITA who | 12 analysisasreflected in your declaration, did you
13 isreading it, would be mativated to fill in the 13 consider whether Lubell discloses awired or wireless
14 details of that communication, which Gorman does. 14 hedlth fitness monitor?
15 Q. Okay. Soisit your opinion that aPOSITA 15 A. | considered the entire thing, so...
16 would have recognized that Amano could be combined 16 Q. Yeah, soI'm asking specifically did you
17 with Gorman or Flach? 17 consider wired and wireless aspects?
18 A. Isit my opinion that a POSITA would 18 A. Yes
19 recognize that Amano could be combined with those 19 Q. Do you know whether Lubell discloses awired
20 other references. Yes. 20 or awireless health fithess monitor?
21 Q. Okay. And do you have any opinion in your 21 A. Soagain, | don't like that terminology. |
22 declaration explaining why a POSITA would have 22 think you're asking is there any wireless
23 combined Amano with the teachings of Gorman or Flach?| 23 communication. If that's not what you're asking, can
24 MS. NGUYEN: Objection, asked and answered. 24 you please clarify?
Page 243 Page 245
1 BY THEWITNESS: 1 Q. Waell, you testified that you considered
2 A. Yes 2 wireless and wired aspects of Lubell. So I'm just
3 BY MR. SWISHER: 3 asking whether you know whether Lubell discloses one
4 Q. Okay. Andwhat are those opinions? 4 or the other of those types of approaches for
5 A. So paragraph 105, for example, Amano and 5 communications?
6 Gorman, says that combining Amano with the more 6 MS. NGUYEN: Objection, form.
7 details provided in Gorman would allow you to improve 7 BY MR. SWISHER:
8 the communication between the sensor and the device 8 Q. Likedoesit disclose wired, does it
9 tofill inthe details that Amano does not provide. 9 disclose wireless, or does it disclose both?
10 Q. Why would a POSITA have been motivated to 10 MS. NGUYEN: Same objection.
11 look for additional details for how to implement the 11 BY THE WITNESS:
12 communication methods that were already disclosed in 12 A. Sol did consider it. At the moment, |
13 Amano? 13  would have to look up the details.
14 MS. NGUYEN: Objection, form. 14 BY MR. SWISHER:
15 BY THE WITNESS: 15 Q. Soditting here right now, you can't recall
16 A. Communication methods were not disclosed in 16 whether Lubell discloses awired or wireless health
17 Amano to the depth that Gorman does. 17 fitness monitor?
18 BY MR. SWISHER: 18 A. Give meamoment to refresh myself.
19 Q. Okay. Butyou agree, asyou statein 19 Q. Okay.
20 paragraph 105, that Amano aready appears to disclose 20 A. It'sbeen along day.
21 communication using encoded messages and unique 21 MS. NGUYEN: Counsel, can we take a break
22 identifiers, right? 22 soon?
23 MS. NGUYEN: Objection, form. 23 MR. SWISHER: We haven't been going very
24 24 long.
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Page 248

1 THE VIDEOGRAPHER: 27 minutes. 1 like.
2 MR. SWISHER: Can we go an hour so, so we 2 Q. Sitting here right now, do you have any
3 canget out of here quicker? 3 reason to believe that Lubell discloses awireless
4 MS. NGUYEN: Maybe can we take just a short 4 device?
5 five-minute break after... 5 A. Without having read through the whole thing
6 MR. SWISHER: Okay. 6 just now, I'm not aware of awireless communication
7 BY THEWITNESS: 7 disclosed in here.
8 A. Sol understand Lubell disclosed both wired 8 Q. Okay. Andisthat why, if wetake alook at
9 and wireless communication. 9 paragraph 96 of your declaration, thisis
10 BY MR. SWISHER: 10 Exhibit 1009, in the last paragraph of -- last
11 Q. Okay. Can you point me to the disclosures 11 sentence, I'm sorry, of paragraph 96, you opine that
12 of wireless communication? 12 if aPOSITA wereto implement Lubell in awireless
13 A. I'msorry, | don't seewireless 13 manner, they would be highly motivated to use
14 communication explicitly. 14 Gorman's communication to identify a sensor sending a
15 Q. Okay. And maybel can help alittle bit. 15 signd.
16 So take alook at Figure 1. 16 Do you see that?
17 A. Yes. 17 A. | do seethat.
18 Q. Canyou seethat thereisalittlewire 18 Q. Okay. Soisthat the reason why you
19 connecting the device that's strapped around the 19 referred to, you know, if a POSITA were to implement
20 waist to the sensor that's strapped around the chest? 20 Lubell wirelessly, because Lubell does not itself
21 A. Yes, inthisexample. 21 disclose awireless device?
22 Q. Okay. Andif wetake alook at column 5 of 22 MS. NGUYEN: Objection, form.
23 Exhibit 1004, I'll direct you to line 40, which 23 BY THE WITNESS:
24 begins. "Asshownin Figure 2 and 3, afront panel 24 A. Sothissentencein paragraph 96is-- is
Page 247 Page 249
1 of thedevice," et cetera, et cetera. 1 saying that, if Lubell wasimplemented in awireless
2 So it's referring to the device shown in 2 manner, and it's not citing anywhere in the -- in the
3 Figures2and 3, right? And if you go down afew 3 patent itself.
4  further lines, starting at line 47 of column 5, 4 Q. Mm-hmm.
5 Lubell reads. "A recessed socket (23) isprovidedon 5  A. Whereit saysthat.
6 aback panel of the device (11) to receive ajack 6 Q. Right. Sowhy did you say -- what wasthe
7 from the heartbeat sensor (12)." 7 purpose of your opinion herein saying that if Lubell
8 Do you see that? 8 wasimplemented wirelessly, that's why you would be
9 A. Yes 9 motivated to combine with Gorman's communication
10 Q. Okay. Sodo you understand this portion 10 techniques?
11 Lubell to be referring to awired connection between 11 MS. NGUYEN: Objection, form.
12 the heartbeat sensor and the device body? 12 BY THEWITNESS:
13 MS. NGUYEN: Objection, form. 13 A. It'sjust saying that aPOSITA could
14 BY THEWITNESS: 14 implement it in awired manner or awireless manner,
15 A. | seell referred to as a heart rate monitor 15 andif it were done in awireless manner, they would
16 andasadevice. 16 be motivated to use Gorman's communication technique.
17 BY MR. SWISHER: 17 BY MR. SWISHER:
18 Q. Uh-huh. 18 Q. Okay. Sofollowing from that statement
19 A. So there appearsto be awire connecting, | 19 then, you mean that if they were to implement Lubell
20 believe, 11, which is either aheart rate monitor or | 20 in awired manner, there would be no reason to
21 deviceor both to the chest strap or -- thereisa 21 combine with Gorman's teachings, right?
22 wirethere. 22 MS. NGUYEN: Objection, form.
23 Q. Okay. 23 BY THEWITNESS:
24 A. Connecting two pair of electrodes, itlooks |24  A. | disagree with that statement, for all the
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Page 252

1 reasonsthat we talked about earlier. 1 So Gorman is both encoding as well as
2 BY MR. SWISHER: 2 providing the sender 1D with the message, and that
3 Q. Sothen| guess| just don't understand your 3 worksfor wired or wireless communication.
4  previous statement. 4 BY MR. SWISHER:
5 You said aPOSITA could implement in awired 5 Q. Okay. Andisthere anythingin Lubell that
6 or wirelessmanner, and if it were donein awireless 6 ledyou to think that there would be areason for a
7 manner, they would be motivated to use Gorman's 7 POSITA towant to distinguish the sensor sending
8 communication techniques. 8 information to the device?
9 Do you remember saying that? 9 | guess what I'm getting at, you mentioned
10  A. Yes, | wasreading my declaration. 10 that thereisasender ID and encoding, and the
11 Q. Soisthat reflective of your opinion, or is 11 sender ID helpsyou distinguish which sensor is
12 your opinion something different? 12 sending information to adevice, right?
13 MS. NGUYEN: Objection, form. 13 MS. NGUYEN: Objection, form.
14 BY THE WITNESS: 14 BY THEWITNESS:
15  A. Sotwo things can betrue at once. 15 A. Thesender ID helpsto distinguish which
16 So one thing that'strue is if they were 16 devicesaretaking.
17 implementing thisin awireless manner, they would be 17 BY MR. SWISHER:
18 motivated to use Gorman's technique. 18 Q. Yeah. SoI'mjust trying to understand,
19 If they implemented it in awired manner, 19 what wasin Lubell, for the wired portion of it, that
20 they might also be motivated to use Gorman's 20 led you to think there would be areason to need to
21 technique. 21 distinguish the sensor if you're using the wired
22 BY MR. SWISHER: 22 implementation for Lubell?
23 Q. Okay. 23 MS. NGUYEN: Objection, form.
24 A. Goahead. Never mind. 24
Page 251 Page 253
1 Q. | wasjust going to say, you already agreed 1 BY THEWITNESS:
2 that Lubell isimplemented in awireless manner, 2 A. Sofor example, if there were more than one
3 right? 3 sensor.
4 MS. NGUYEN: Objection, form. 4 BY MR. SWISHER:
5 BY THE WITNESS: 5 Q. Okay.
6 A. | said that sitting here now, without 6 A. So perhaps abicycle speed sensor and a
7 reading the whole disclosure again, | can't point to 7 heart rate sensor.
8 aplace where thereis awireless communication 8 Q. Okay. And arethose types of sensors part
9 between a heart rate sensor and a heart rate monitor. 9 of thedevicein Lubell?
10 MS. NGUYEN: Counsdl, can we take a break? 10 A. Yes.
11 MR. SWISHER: I'd liketo finish thisline 11 Q. Isthere anything else, any other reason
12 of questioning, but I'll be donein afew minutes. 12 that aPOSITA would want to combine the teachings of
13 BY MR. SWISHER: 13 thewired devicein Lubell with the techniques taught
14 Q. Okay. So for theimplementation of Lubell 14 in Gorman?
15 inawireless-- sorry, strike that. 15 A. ljust gave afew reasons. | don't know of
16 For the implementation of Lubell in awired 16 othersat the moment.
17 manner, in your opinion, what would have motivated a 17 Q. Okay. And for the next combination of
18 POSITA to combine the wired device of Lubell withthe | 18 Lubell and Flach in paragraphs 99 through 104 of your
19 teachings of Gorman? 19 declaration, in rendering the opinions in these
20 MS. NGUYEN: Objection, form. 20 paragraphs, did you consider whether or not Lubell
21 BY THE WITNESS: 21 disclosesawired or wireless device?
22 A. So the same discussion that we had before, 22 A. Yes.
23 that it was a known successful method for having 23 Q. Sowhat do you mean you considered it? I'm
24 multiple devicestak to each other. 24 just trying to understand.
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Page 256

1 A. You asked me the question. 1 itself that would have motivated a POSITA to
2 Q. Youjust testified amoment ago that you 2 implement it in awireless manner?
3 weren't aware of any wireless device disclosed in 3 MS. NGUYEN: Objection, form.
4 Lubell, correct? 4 BY THE WITNESS:
5 MS. NGUYEN: Objection, form. 5 A. Perhaps. | mean, Lubell talks about
6 MR. ARJOMAND: Counsel, we've asked for a 6 instrumenting people who are running freely, and so
7 break three times now. 7 you could imagine communicating wirelessly.
8 MR. SWISHER: Isit you guys need the break, 8 BY MR. SWISHER:
9 orisitthewitness who needsit? 9 Q. Okay. Doyou have--
10 MS. NGUYEN: Probably everybody. 10 A. But there may be other things. | haven't
11 MR. SWISHER: All right, let's take a quick 11 read it with an eye towards that.
12 break. 12 | would say the primary thing isthat, in
13 MS. NGUYEN: Thank you. 13 the 20 yearsintervening, wireless technology had
14 THE VIDEOGRAPHER: Off therecord at 5:08. 14 become popular, easy, cheap to use, which a POSITA
15 (A short break was taken.) 15 would know.
16 THE VIDEOGRAPHER: Back on the record at 16 Q. Okay. All right, sticking with Lubell, |
17 5:17. 17 want to switch gears abit more.
18 BY MR. SWISHER: 18 Would you agree with me, Dr. Lynch, that one
19 Q. Allright. All right, Dr. Lynch, apologies 19 of the objects of the invention of Lubell is
20 if | dready asked this question before, but | don't 20 determining a user's maximal oxygen uptake level, or
21 think | did, but | want to direct you again to 21 VO2 max?
22 paragraph 96 of your declaration, and | want to ask 22 A. Sothe genera purpose of Lubell isto
23 you again about the last sentence where you talk 23 determine fitness parameters appropriate to a user,
24 about if aPOSITA weretoimplement Lubell ina 24 parameter or parameters, and then use that to come up
Page 255 Page 257
1 wireless manner, okay? 1 with an exercise program that is customized for that
2 A. Yes 2 user.
3 Q. Now did you identify any aspects of Lubell 3 Q. Okay. And the fitness parameter that Lubell
4 that, in your opinion, would have led a POSITA to 4 doesdetermineis VO2 max, correct?
5 consider implementing it in awireless manner? 5 A. VO2 max istalked about heavily in the
6 A. So Lubell isan old patent from atime when 6 disclosure.
7 wireless communication was not so common as it was 7 Q. Right. So the protocol that Lubell
8 for some of the later art from 2003 in particular, so 8 disclosesisfor -- strike that.
9 that would have been highly motivating for a POSITA 9 The protocol that Lubell discloses for
10 to say, how would | use the teachings of Lubell but 10 determining afitness parameter is one that
11 with newer wireless technology. 11 determinesVO2 max, right?
12 Q. Okay. Soyou'resaying, you know, in 2003, 12 A. Sol believe Lubell definesit as an example
13 based on what was common in the art at that point, 13 or an exemplary or preferred training exercise.
14 people were thinking about implementing devicesusing | 14 Q. Right. So for example -- oh, go ahead.
15 wireless communications? 15 A. | haveto find the passage.
16 MS. NGUYEN: Objection, form. 16 Q. Yep. Soif weturnto column 3 of
17 BY THE WITNESS: 17 Exhibit 1004, Lubell -- actually, strike that. Let's
18 A. Soin 2003, wireless communication was 18 takealook first at column 2 real quick.
19 common in away that, in 1983, it was not. And so 19 So column 2 at line 45 through 51 reads
20 theteachings of Lubell would be natural to convert 20 that: "Accordingly, it is an object of this
21 to wirelesstechnologies, which a POSITA would be 21 invention to provide a heart rate monitor and/or
22 familiar with. 22 fitness monitor device which avoids the drawbacks of
23 BY MR. SWISHER: 23 thepreviously proposed devices and automatically
24 Q. Okay. Soisthere anything within Lubell 24  calculates an appropriate fitness parameter, e.g.,
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Page 260

1 maximal oxygen uptake level, or VO2 max, by 1 theVO2 max relies on the so-called Van der Walt
2 automatically pacing the subject through a 2 relationship, right?
3 straightforward training protocol.” Right? 3 A. There aretwo formulas given, but it's --
4 A. Thatislines45to 51 of column 2. 4 they're both called Van der Walt relationship.
5 Q. Yesh. 5 Q. Okay. Areyou referring to the two formulas
6 A. What you just read. 6 onthetop haf of column 4?
7 Q. Sothat's one of the objects of the 7 A. That's correct.
8 invention of Lubell, right? 8 Q. Okay, right. So | think we are on the same
9 A. It'sdefined that way, yes. 9 page.
10 Q. Okay. Andthenthe portion of Lubell that | 10 So both of those are related to the Van der
11 discussesthis calculation of afitness parameteris | 11 Walt relationship, right?
12 discussing calculating VO2 max, right? 12 MS. NGUYEN: Objection, form.
13 MS. NGUYEN: Objection, form. 13 BY THE WITNESS:
14 BY THE WITNESS: 14 A. Yes.
15 A. I'msorry, areyou directing meto a 15 BY MR. SWISHER:
16 particular placeor -- I'm not sure -- 16 Q. Okay. Now in order for the Van der Walt
17 BY MR. SWISHER: 17 relationship to be used to determine VO2 max, a
18 Q. Yeah, wecan, | wasjust asking generally if | 18 person hasto attain their maximum heart rate,
19 that's your understanding of Lubell. 19 correct?
20 A. So could you ask the question one more time? 20 MS. NGUYEN: Objection, form.
21 | wasreading still. 21 BY THEWITNESS:
22 Q. Yesh, yeah. 22 A. No.
23 Isit your understanding that the fitness 23 BY MR. SWISHER:
24 parameter that Lubell discloses a protocol for isthe | 24 Q. Okay. Let meask it thisway: So Lubell
Page 259 Page 261
1 calculation of VO2 max? 1 disclosesaprotocol that uses the Van der Walt
2 MS. NGUYEN: Same objection. 2 relationship in order to determine a person's VO2
3 BY THE WITNESS: 3 max, right?
4  A. Hediscloses-- I'm sorry. 4 A. Correct.
5 Lubell discloses atraining protocol, one 5 Q. Okay. Andinthat protocol, apersonis
6 object of which is derive VO2 max for that user. 6 directed to run at certain miles per hour, correct?
7 BY MR. SWISHER: 7 A. Correct.
8 Q. Right,right. All I'maskingisthe 8 Q. Okay. Andthetestin Lubell requiresthat
9 training protocol that Lubell discloses, the 9 the person exercise until they reach their maximal
10 parameter that it's calculating is VO2 max, right? 10 heart rate or reach the point of exhaustion, right?
11 That'sthe parameter? 11 MS. NGUYEN: Objection, form.
12 MS. NGUYEN: Objection, form. 12 BY THE WITNESS:
13 BY THEWITNESS: 13 A. Can you point meto that column?
14 A. Theonethat's discussed in greatest detail 14 BY MR. SWISHER:
15 isthat. 15 Q. Yes. I'mlooking at column 3 at line 44.
16 BY MR. SWISHER: 16 A. Column 3, line 44 doesn't say that.
17 Q. Yeah. Sofor example, if wetake alook at 17 Q. Do you mean it doesn't use those specific
18 column 3, starting with line 19, Lubell says: "The 18 wordsor it doesn't explain that concept?
19 above-mentioned fitness parameters include at least 19 A. It doesn't say what you just said.
20 themaximal oxygen uptake VO2 max as afitnessindex, | 20 Q. Okay.
21 the determination of which is carried out as 21 A. It'snot eventhewords, it'sjust an
22 follows," and then thereis along section, right? 22 unrelated topic.
23 A. That'scorrect. 23 Q. Am| reading from the wrong paragraph?
24 Q. Okay. Now theway that Lubell determines 24 Wrong section.
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1 A. Oh, | apologize. | might be reading from 1 equation with two different sets of coefficients, A

2 thewrong -- can you tell me one more time? 2 and B, right?

3 Q. Yeah, column 3, starting at line 44. 3 A. That's correct.

4  A. Thank you. My mistake. 4 Q. Okay. And so thefirst version, Lubell says

5 Q. That'sokay. 5 thatif thetotal elapsed time, T, islessthan 7,

6  A. Sothetest continues until the subject 6 then you use an equation that has some specific

7 reaches apoint of exhaustion or reaches amaximal 7 coefficientsin it, right?

8 heart rate, according to column 3, line 44 to 47 or 8 A. Correct.

9 48 9 Q. Andontheother hand, if thetime, T, falls
10 Q. Okay. And the reason why the protocol works 10 between 7 and 18 minutes, then you use a different
11 that way is because the equation that's used to 11 equation that has different A and B coefficients,
12 calculate aperson's VO2 max, ageneric version of 12 right?

13 whichisshowninline 53 of column 3, has an input 13 A. Correct.
14 that usesthe letter T, right? Which stands for the 14 Q. Okay. And here'swhere|'m going with this:;
15 timethat it takes for the person from beginning of 15 | want totakealook at paragraph 59 -- I'm sorry.
16 thetest until they reach their maximum heart rate, 16 The section inyour report starting at paragraph 59,
17 right? 17 whichison page 25 of Exhibit 1009.
18 MS. NGUYEN: Objection, form. 18 Just let me know when you're there.
19 BY THE WITNESS: 19 A. I'mthere.
20  A. According to this, until they reach their 20 Q. Okay. All right, and so in paragraph 59,
21 maximum heart rate or when the subject reaches the 21 thereisaheading that says Obvious Madification
22 point of exhaustion, whichever occurs first. 22 Number 2, right?
23 BY MR. SWISHER: 23 A. Yes
24 Q. Yes Sothetest then recordsthe time that 24 Q. Okay. And thefourth line or so of

Page 263 Page 265

1 ittook for that person to either get to their 1 paragraph 59 saysthat you are going to talk about

2 maximum heart rate or reach the point of exhaustion 2 herein this section whether it would have obviousto

3 andit plugsthat timein to the equation to 3 change the protocol of Lubell to be based on a user's

4 calculate the person's VO2 max, right? 4 physical fitness, right?

5 A. That's correct. 5 A. Yes

6 Q. Okay. And | referenced at column 3, line 53 6 Q. Okay. Now we can agree that the protocol we

7 or so, has ageneric version of the equation because 7 just discussed in columns 3 and 4 of Lubell isnot

8 Lubell explainsthat there are these experimentally 8 based on a specific user's physical fitness, right?

9 derived coefficients that it terms A and B that are 9 MS. NGUYEN: Objection, form.

10 part of thisequation, right? 10 BY THE WITNESS:

11 MS. NGUYEN: Objection, form. 11 A. So column 3 describes preferred fithess

12 BY THE WITNESS: 12 index submaximal exercise test protocol, and then
13 A. Sothisequation has two coefficients, A and 13 describes how that would work.

14 B, which are experimentally derived and different for 14 BY MR. SWISHER:

15 different sexes, genders. 15 Q. Right. And that protocol is not based on an
16 BY MR. SWISHER: 16 individua user's physical fitness, correct?

17 Q. Arethey aso different based on what the -- 17 A. That's correct.

18 what rangethe person'stime, T, falsinto? 18 Q. And soin paragraph 59 of your declaration,
19 MS. NGUYEN: Objection, form. 19 you're starting to discuss the portion of your

20 BY THE WITNESS: 20 opinions where you're saying why it would have been
21 A. Yes. 21 obvious, alegedly, to change the protocol of Lubell
22 BY MR. SWISHER: 22 sothat it was based on a user's physical fitness,

23 Q. Okay. Sofor example, the top half of 23 right?

24 column 4 provides two examples of the Van der Walt 24 A. That'sright.

WWw.veritext.com

67 (Pages 262 - 265)

Veritext Lega Solutions

Exhibit 2012 - Page 67 of 76

888-391-3376



Page 266

Page 268

1 Q. Okay. All right. And so turning to the 1 BY THEWITNESS:
2 next paragraph of your declaration, paragraph 60, in 2 A. I'mnot referring to any particular
3 thethird line, you opine: "However, Lubell also 3 scenario.
4 disclosesthat another suitable submaximal exercise 4 BY MR. SWISHER:
5 test protocol could be used to estimate fitness." 5 Q. Okay. Now let's start at the beginning of
6 Do you see that? 6 thisparagraph. I just want to ask you afew
7 A. Yes 7 questions about what it says here.
8 Q. Okay. Andyou're citing to column 5 at 8 So starting at line 6, Lubell reads. "While
9 lines12to 13 of Lubell? 9 thedescription given below is an exemplary
10  A. That'sright. 10 embodiment intended for use with a human subject
11 Q. Okay. Solet'stake alook at that part of 11 using running as the preferred training exercise, it
12 Lubel in column 5. 12 isto be understood that a device embodying this
13 Now when you were forming your opinions, did 13 invention could be suitably adapted for use when
14 you review the entire paragraph in column 5 that 14 cycling, swimming, or some other exerciseisthe
15 includeslines 12 and 13? 15 preferred training exercise. In such case, a
16 A. Yes 16 suitable submaximal exercise test protocol could be
17 Q. Okay. Now isthere anything in this 17 usedin acontrolled exercise environment."
18 paragraph in column 5 of Lubell, which runs from 18 Now did you consider whether Lubell was
19 lines 6 through approximately 17, that refersto 19 referring to a suitable protocol for use with a
20 another protocol as you termed it? 20 different type of exercise, like cycling or swimming?
21 MS. NGUYEN: Objection, form. 21 MS. NGUYEN: Objection, form.
22 BY THEWITNESS: 22 BY THE WITNESS:
23 A. ltrefersto asuitable submaximal exercise 23 A. Those are examples, but not the only
24 test protocol could be used. 24 possibilities.
Page 267 Page 269
1 BY MR. SWISHER: 1 BY MR. SWISHER:
2 Q. Okay. Andinyour opinion, that'sreferring | 2 Q. Okay.
3 toadifferent protocol than the Van der Walt 3 A. Itcould bethe sametype of exercise, it
4 relationship based protocol that's described in 4 could be adifferent type of exercise.
5 columns3and 4? 5 Q. Okay. Soeven though the sentence preceding
6 MS. NGUYEN: Objection, form. 6 "asuitable submaximal exercise test protocol could
7 BY THEWITNESS: 7 beused" comes after the sentence that talks about
8 A. ltisreferring to adifferent kind of 8 cycling and swimming, you think it could be referring
9 protocol than columns 3 and 4. 9 to something other than just a different form of
10 BY MR. SWISHER: 10 exercise?
11 Q. What makesyou think that it'sreferringto | 11 MS. NGUYEN: Objection, form.
12 something that's not using the Van der Walt 12 BY THEWITNESS:
13 relationship? 13 A. Ithink you haveto read the entire
14 A. | --sol didn't say that. The protocol 14 specification, not just the sentence before, and in
15 itself is pacing the subject at 4 miles per hour, 15 column 3, it's already referred to in a preferred
16 then 6 miles per hour, and 8 miles per hour, et 16 fitnessindex submaximal exercise test protocol.
17 cetera. So that'sthe protocol. 17 So it's not saying in the only fitness index
18 And so what this sentence is saying is that 18 submaximal exercise test protocol for running. This
19 adifferent protocol could be used. 19 isoneexample. It'sapreferred example.
20 Q. Okay. Andwhat do you mean by -- inwhat | 20 So running, swimming, cycling, or some other
21 context are you referring to a different protocol 21 exercise, there can be a different suitable
22 being used? Like do you mean adifferent typeof |22 submaximal exercisetest protocol.
23 running protocol ? 23 Q. Would this dternative protocol also have to
24 MS. NGUYEN: Objection, form. 24 be able to determine the person's VO2 max, in your
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Page 272

1 view? 1 BY MR. SWISHER:
2 MS. NGUYEN: Objection, form. 2 Q. Okay. Doesthe Ceci reference disclose a
3 BY THEWITNESS: 3 protocol for determining VO2 max?
4 A. No. 4 A. Ceci or Ceci?
5 BY MR. SWISHER: 5 Q. | wasgoing with the Italian, but -- Ceci, |
6 Q. Okay. Soinyour opinion, paragraph -- from| 6 think, but either one.
7 lines 6 through 17 in column 5 of Lubell is saying 7  A. I'vebeensaying Ceci. | thought it was
8 that you could modify the device of Lubell to 8 Spanish.
9 determine some other type of fithess parameter? 9 Q. Hopefully were not offending anyone. Do
10 MS. NGUYEN: Objection, form. 10 the best we can.
11 BY THEWITNESS: 11 A. | will do whatever you want.
12 A. Socolumn 3, line 19, says. "The 12 Q. Let'sgo with Ceci. It sounds cooler.
13 above-mentioned fitness parametersinclude at least | 13~ A. Okay, could you ask the question again?
14 the maximal oxygen uptake VO2 max asafitness |14 Q. Yesh
15 index." 15 Does Ceci disclose a protocol for
16 So it's already referred to the possibility 16 determining VO2 max?
17 of other fitness parameters by the time we get to 17 A. No.
18 column5. 18 Q. Sowhat would the purpose be for aPOSITA to
19 Q. Okay. And so what other types of fitness 19 combine the device of Lubell with the protocol of
20 parameters are you referring to? 20 Ceci that you just discussed doesn't determine VO2
21 A. I'mnot referring to any specificaly, I'm 21 max?
22 reading column 3, line 19. 22 A. Waéll, Lubell suggests that other test
23 Q. Mm-hmm. 23 protocols might be suitable in other circumstances,
24 A. Which indicates that there are other fithess | 24 so Ceci is such a protocol.
Page 271 Page 273
1 parameters possible. 1 Q. Suitable for determining what exactly?
2 Q. Okay. Sol'mjust trying to understand the 2 A. SoCeciisnot determining VO2 max, but it
3 basisof your opinionsin paragraph 60 of your 3 ismeasuring heart rates.
4 declaration, so maybe we can turn back to that for a| 4 So Ceci is using ratings of perceived
5 moment, if you don't mind. 5 exertion and mapping those to heart rates under
6 So the sentence we've been talking about 6 different exercises.
7 whereyou citeto column 5, lines 12 through 13,you 7 Q. Okay. Now Lubell also -- strike that.
8 say: "Lubell also discloses that another suitable 8 The device in Lubell also measures heart
9 submaximal exercisetest protocol could beusedto | 9 rates, right?
10 estimatefitness." Right? 10 A. Yes
11 A. That'sright. 11 Q. Sowhy would aPOSITA look to combine Lubell
12 Q. Okay. And thenin the next sentence you 12 with Ceci when Lubell can already measure heart
13 say: "Thisprovides motivation for aPOSITA to 13 rates?
14 consider what other test protocolscould beused.” |14  A. So Lubell providesthe hardware to be able
15 Isthat right? 15 to implement other test protocols, so asyou
16 A. That's correct. 16 mentioned, Lubell provides a heart rate sensor.
17 Q. Okay. Now do you mean this providesa 17 Q. Okay. Well, let meask you this: If you
18 POSITA with motivation to consider other test 18 implemented the Ceci RPE protocol in the Lubell
19 protocolsfor measuring different fitness parameters? 19  device, would Lubell be able to determine a person's
20 MS. NGUYEN: Objection, form. 20 VO2max?
21 BY THE WITNESS: 21 MS. NGUYEN: Objection, form.
22 A. Could be other test protocols to determine 22 BY THEWITNESS:
23 the VO2 max fithess parameters or other parameters, 23 ~ A. That'sapossibility. But it's not the only
24 asindicated in column 3. 24 possibility.
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Page 276

1 BY MR. SWISHER: 1 mention any others?
2 Q. Okay. How would Lubell be able to determine 2 MS. NGUYEN: Objection, form.
3 aperson's VO2 max using the Ceci RPE protocol 3 BY THEWITNESS:
4 instead of the protocol that's disclosed in Lubell? 4 A. | can't answer that. |'d have to scan, read
5 MS. NGUYEN: Objection, form. 5 theentirething. Asl sit here, | am not aware.
6 BY THE WITNESS: 6 MS. NGUYEN: Counsel, can we take a break?
7 A. So Ceci discloses asking users to operate at 7 MR. SWISHER: How long have we been going?
8 different levels of perceived exertion, and there are 8 THE VIDEOGRAPHER: 31 minutes.
9 methods known in the art for taking heartbeat -- 9 MR. SWISHER: | mean, the sooner we finish,
10 heart rates and exercise intensity and determining 10 wecan get out of here. | think we can wrap up in
11 VO2max. So that'san option, but it's not the only 11 lessthan 30 minutesif we keep going.
12 option, as Lubell allowsfor other sorts of fitness 12 MS. NGUYEN: Okay. Do you need take a
13 parameters besides VO2 max. 13 break, Dr. Lynch?
14 BY MR. SWISHER: 14 THE WITNESS: 1 think I'm okay.
15 Q. Okay. DoesLubell discussany of these 15 MR. SWISHER: Okay.
16 methods known in the art for taking heart rates and 16 THE WITNESS: Actually, | do haveto use the
17 exerciseintensity to determine VO2 max? 17  restroom.
18 A. Lubéll providescitationsto -- well, at 18 MR. SWISHER: Oh, okay. Inthat case, sure.
19 least one citation to work that does that. 19 MS. NGUYEN: | think it makes sense to take
20 Q. Okay. Which citation are you referring to? 20 abreak.
21 A. Inthereferences cited, other publications. 21 THE VIDEOGRAPHER: Off the record at 5:49.
22 Q. Any specific one? 22 (A short break was taken.)
23 A. Aastrand, November 1973. 23 THE VIDEOGRAPHER: Back on the record at
24 So that's one example, but again, VO2 max 24 555,
Page 275 Page 277
1 doesnot have to be afitness parameter. 1 BY MR. SWISHER:
2 Q. Okay. And the other fitness parameter you 2 Q. Allright. Dr.Lynch, | just have afew
3 mentioned, other than the VO2 max, is heart rate 3 more questions about the combination of Lubell and
4 levels? 4 Cedi.
5 A. Heart rates. 5 Now if you took the device disclosed in
6 Q. Heart rates? 6 Lubell and plugged into it a protocol based on the
7 A. Yes 7 RPE scale that's discussed in Ceci, would Lubell
8 Q. Any other fitness parameters come to mind 8 dtill be ableto determine a person's VO2 max?
9 right now, other than VO2 max and heart rates? 9 MS. NGUYEN: Objection, form.
10 A. Aswetaked about before, thereareplenty | 10 BY THE WITNESS:
11 of waysyou can measure fitness, but | don't needto| 11 ~ A. By using different methods, it's possible,
12 introduce any others at this point. 12 but it's not necessary.
13 Q. Okay. Areany of those other ones mentioned 13 BY MR. SWISHER:
14 inLubdl? 14 Q. Soyou mean adifferent method other than
15 MS. NGUYEN: Objection, form. 15 the Van der Walt relationship would have to be used
16 BY THE WITNESS: 16 inthat scenario?
17 A. They arereferred to when talking about 17  A. That'scorrect.
18 other kinds of fitness parameters. One or more 18 Q. Okay.
19 fitness parameters calculated on the basis of the 19  A. Asfarasl know.
20 entered selected data and detected heartbeats of the | 20 Q. Do you know what types of equations or
21 subject. Sothereisanimplication therethat other | 21 relationships would have to be used in replacement of
22 fitness parameters could be calculated in column 3. | 22 the Van der Walt relationship in the scenario where
23 BY MR. SWISHER: 23 Ceci's RPE protocol was used?
24 Q. Okay. But Lubell doesn't specifically 24 MS. NGUYEN: Objection, form.
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Page 280

1 BY THEWITNESS: 1 So what Lubell is getting at hereisthat if
2 A. Sitting here, | can't say. 2 you know a subject's resting heart rate and their
3 BY MR. SWISHER: 3 maximal heart rate, then you can calculate the heart
4 Q. Allright, just quickly turning back to the 4 rate during exercise that would correspond to a
5 paragraph at the beginning of column 5 that we have 5 certain percentage of VO2 max, right?
6 referred to afew times now, column 5 of Lubell, that 6 Do you follow me so far?
7 is, from line 6 through 17 or so. 7 MS. NGUYEN: Objection, form.
8 In your -- in forming your opinions, did you 8 BY THEWITNESS:
9 consider the possibility that, when Lubell refersto 9 A. Thisformulaallows you to convert between
10 asuitable submaximal exercise test protocol could be 10 VO2 max, percent VO2 max and the heart rates.
11 used, that it was referring to protocols in use with 11 BY MR. SWISHER:
12 types of exercise other than running? 12 Q. Sofor example, if you wanted --
13 MS. NGUYEN: Objection, form. 13 A. Based on theinformation that you just
14 BY THEWITNESS: 14 mentioned.
15 A. Inthat same paragraph, Lubell talks about 15 Q. Yeah. Sojust asan example, if you wanted
16 non-human subjects, so | believeit'sto be 16 to know what exercising heart rate for a person
17 interpreted broadly in terms of the type of exercise 17 corresponded to 50 percent of VO2 max, you could plug
18 that the suitable submaximal exercise test protocol 18 in 50, the person's resting heart rate, and the
19 isdoing. 19 person's maximum heart rate, and you would be able to
20 BY MR. SWISHER: 20 calculate what that exercising heart rate would be,
21 Q. Do you think an exercise protocol that 21 right? That calculates -- I'm sorry, that correlates
22 relied on self-regulation could be used with 22 1o 50 percent VO2 max?
23 non-human subjects? 23 MS. NGUYEN: Objection, form.
24 MS. NGUYEN: Objection, form. 24 BY THEWITNESS:
Page 279 Page 281
1 1 A. Yes
2 BY THEWITNESS: 2 BY MR. SWISHER:
3 A. | don't know. 3 Q. Okay. Allright, just quickly, | wanted to
4 BY MR. SWISHER: 4 ask you about the opinions in paragraph 92 of your
5 Q. Doyou know if Ceci's RPE protocol could beg 5 declaration, Exhibit 1009.
6 used with racehorses or dogs? 6 In this section, you're talking about the
7 A. Again, | suppose you could train adog to 7 combination between Lubell and Ceci, right?
8 run at different -- but thisis not something I've 8 A Yes
9 formed an opinion on. 9 Q. Okay. Now the last sentence of
10 Q. Okay. Allright. Dr. Lynch,incolumn4 of |10 paragraph 92, which then spills over on to the next
11 Lubell, I want to ask you some questions about the | 11 pagereads. "A POSITA would thus be motivated to use
12 second lower portion of that column. 12 the heart rates measured at different RPE levels as
13 Now you see around line 50 where Lubell 13 described in Ceci as the basis for the heart rate
14 discloses another equation that can be used to 14 zonesin Lubell, heart rates that correlate to less
15 caculate heart rates that correspond to a specific 15 than 60 percent, 60 to 80 percent, and greater than
16 percentage of VO2 max? 16 80 percent VO2 max." Right?
17 Do you see that equation. 17  A. That'scorrect.
18 MS. NGUYEN: Objection, form. 18 Q. Okay. Sowhat I'mtrying to understand is
19 BY THEWITNESS: 19 why -- inyour opinion, why would a POSITA want to
20 A. | seetheequation in column 4, 20 change the way that Lubell calculates a zone based on
21 approximately line 50. 21 VO2 max to the way that Ceci calculates a zone based
22 BY MR. SWISHER: 22 on heart rates?
23 Q. Andyou agreethat -- | just want to ask you | 23 MS. NGUYEN: Objection, form.
24 afew questions about this equation, al right? 24 BY THE WITNESS:
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Page 282 Page 284
1 A. So Lubell explicitly teaches that other 1 BY MR. SWISHER:
2 exercise protocols are possible, other fitness 2 Q. Okay. Soyou agree that portion of Lubell
3 parameters are possible, so that would have motivated 3 youjust read doesn't mention a specific option,
4 aPOSITA to look for such protocols and fitness 4 right?
5 parameters. 5 MS. NGUYEN: Objection, form.
6 BY MR. SWISHER: 6 BY THEWITNESS:
7 Q. Okay. But why would aPOSITA want to change | 7 A. It describesaclass of optionsthat are
8 the protocol that was used in Lubell? 8 based on the entered data and the heartbeats of the
9  A. Therecould be many reasons, but... 9 subject.
10 Q. Any reasons, inyour opinion, that you 10 BY MR. SWISHER:
11 discussin your declaration for making that change to 11 Q. All right. Would you agree, Dr. Lynch, that
12 Ceci's protocol? 12 Ceci -- excuse me. Let me start over.
13 MS. NGUYEN: Objection, form. 13 Would you agree that the RPE protocol
14 BY THE WITNESS: 14 disclosed in Ceci is a self-regulated protocol ?
15  A. Soin paragraph 92, for example, thisis -- 15 A. To bemore specific, the subject is asked to
16 aPOSITA would have recognized that this RPE test 16 exerciseat different levels, and then the subject
17 protocol would give the device in Lubell other 17 choosesthe intensity of their exercise so that they
18 options, so more flexibility to be used in other 18 fedl like it matches the level they were asked to
19 ways. 19 exerciseat.
20 So the test protocol would be easy to 20 Q. Okay. Soyou agree that the protocol in
21 implement, whereas the device itself isabig 21 Ceci dlowsthe subject to choose their own intensity,
22 investment, and so thiswould give the flexibility to 22 of the exercise that they perform, right?
23 baseit on graded levels of theinitial test on the 23 A. Weéll, they are prompted to achieve -- |
24 physical fitness of the user. 24 don't haveitin front of me, but hard, somewhat
Page 283 Page 285
1 BY MR. SWISHER: 1 hard, and there was another one, an easier one. So
2 Q. Okay. And isthere anythingin Lubell that 2 they are asked to achieve those levels.
3 would motivate a POSITA in the first place to, you 3 Q. Okay.
4 know, consider other protocol s? 4 A. And so they are constrained by that. But
5 A. Waell, just that it mentions that other 5 other than that, they can choose how they achieve
6 fitness parameters can be used and the protocol that 6 those requested levels.
7 it describesisthe preferred protocol, and then goes 7 Q. Okay. And that'sdistinct, or | should say
8 onto say other suitable submaximal exercise test 8 that'sadifferent approach than, for example, the
9 protocols could be used. 9 preferred protocol mentioned in Lubell that paces the
10 So those would be the motivation to look for 10 subject through specific mile per hour increments
11 other test protocols. 11 automatically, right?
12 Q. Okay. Andyou agreed earlier that Lubell 12 MS. NGUYEN: Objection, form.
13 doesn't specifically describe any other fitness 13 BY THE WITNESS:
14 parameters, other than VO2 max, right? 14 A. Sol apologize, | just wanted to clarify the
15 MS. NGUYEN: Objection, form. 15 levels. | should belooking at my declaration asI'm
16 BY THE WITNESS: 16 talking.
17 A. Soincolumn 3 around line 5, Lubell says 17 The levelsthat Ceci describes are light,
18 that one or more fitness parameters can be calculated 18 somewhat hard, and hard exertion levels, so according
19 onthebasis of the entered selected data, and the 19 totheratings of perceived exertion scale, so | just
20 detected heartbeats of the subject, so that givesa 20 wanted to clarify that.
21 lot of possible options, and sitting here now, that's 21 BY MR. SWISHER:
22 what | know for the other possibilities that 22 Q. Okay, | appreciate that.
23 Lubdll... 23 So | think we're on the same page. | was
24 24 just asking if you agree that the -- the exercise
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Page 288

1 levelscorresponding to those exertion levelsin Ceci 1 MS. NGUYEN: Objection, form.
2 arechosen by the user, right? 2 BY THEWITNESS:
3 MS. NGUYEN: Objection, form. 3 A. | considered the entire disclosure of Lubell
4 BY THE WITNESS: 4 from the viewpoint of a POSITA in coming up with my
5 A. Sotheuserisasked to perform at alight 5 opinions.
6 exertion level, asomewhat hard exertion level, and a 6 BY MR. SWISHER:
7 hard exertion level, and given that instruction, they 7 Q. Okay. And let me ask you about, still in
8 exercise how they think meets that request. 8 column 2 of Lubell, line 45, Lubell states:
9 BY MR. SWISHER: 9 "Accordingly, it isan object of thisinvention to
10 Q. Okay. Now did you consider whether Lubell 10 provide a heart rate monitor and/or fitness monitor
11 discusses any exercise protocols where the user gets 11 device which avoids the drawbacks of the previously
12 to choose their exertion that correspondsto a 12 proposed devices, and automatically calculates an
13 certainlevel of intensity? 13 appropriate fitness parameter, e.g., maximal oxygen
14 MS. NGUYEN: Objection, form. 14 uptakeleve or VO2 max, by automatically pacing the
15 BY THE WITNESS: 15 subject through a straightforward training protocol."
16 A. So Lubell describes one particular protocol 16 Do you see that?
17 ingreat detail, and then alludes to other 17 A. | do.
18 possihilities. 18 Q. Okay. Didyou consider that paragraph in
19 BY MR. SWISHER: 19 coming to your opinions regarding the combination of
20 Q. Did you consider whether, in the background 20 Lubell and Ceci?
21 section of Lubell, Lubell discusses other approaches 21 A. Attherisk of being repetitive, |
22 where users can choose their own speeds, for example? | 22 considered the entire Lubell patent.
23 MS. NGUYEN: Objection, form. 23 Q. Okay. Soinlooking at -- or when you
24 24 considered these portions of column 2 that we just
Page 287 Page 289
1 BY THEWITNESS: 1 looked at, did you consider whether those would have
2 A. | considered the entire specification. 2 indicated to a POSITA that they shouldn't look to
3 BY MR. SWISHER: 3 other protocols where users are allowed to choose
4 Q. Okay. Let'stakealook at column 2 4 their own speeds of exercise?
5 gpecifically then. 5 MS. NGUYEN: Objection, form.
6 Starting at the top of column 2, Lubell in 6 BY THEWITNESS:
7 linel, reads: "In one previously proposed fitness 7 A. I'msorry, could you ask that question one
8 monitoring system, thisfitnessindex VO2 max was| 8 moretime?
9 calculated by having the subject exercise at whatever 9 BY MR. SWISHER:
10 speed he or she desired for aperiod of 12 minutes." | 10 Q. Yeah, let meask you this: Have you ever
11 Do you see that? 11 heard of the patent law concept of teaching away?
12 A. Yes 12 A. | amawareof it, but again, | am not a
13 Q. Okay. AndI'll direct you to line 35 of 13 lawyer, ...
14 column2in Lubell. 14 Q. Okay. Sothesepartsof column 2 where
15 Here Lubell says. "Some previously proposed| 15 Lubell talks about previously proposed systems where
16 fitness monitors provided pacing tonesto provide | 16 userscan choose their own speeds or pace themselves,
17 footfal cadence for runnersto pacethemselvesat | 17 now in reviewing and considering those portions of
18 various speeds.” 18 Lubell, did you consider whether that would have
19 Do you see that? 19 directed a POSITA not to look at other protocols
20 A. Yes 20 where users could pace themselves or choose their own
21 Q. Now did Lubell's descriptions of these prior | 21  speeds?
22 or proposed methods where runners could pace 22 MS. NGUYEN: Objection, form.
23 themselvesimpact your opinions regarding the 23 BY THEWITNESS:
24 combination of Lubell and Ceci? 24 A. Sowhen | read column 2, there's nothing
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Page 292

1 herethat would tell me not to look at areference 1 column 2 above the statement there at line 45 where
2 like Ceci as an dternative exercise protocol. 2 it talksabout prior devicesthat allowed a user to
3 BY MR. SWISHER: 3 pacethemselves or to choose their own speed of
4 Q. Okay. So even though Lubell saysthat an 4 exercise, the fact that Lubell talks about those as
5 object of itsinvention isto avoid drawbacks of 5 being previous devices and then says that an object
6 previously proposed devices, which Lubell says 6 of itsinvention isto avoid the drawbacks of
7 include devices where a user could pace themselves, 7 previous devices, that didn't lead you to consider
8 andinstead automatically pace the subject through a 8 whether or not a POSITA would have been motivated to
9 straightforward training protocol, that didn't impact 9 look at aself-regulated protocol like Ceci's?
10 whether or not you thought a POSITA would have been | 10 MS. NGUYEN: Objection, form.
11 motivated to look at Ceci? 11 BY THE WITNESS:
12 MS. NGUYEN: Objection, form. 12 A. Soline 35 of column 2 istalking about some
13 BY THE WITNESS: 13 previously proposed fitness monitors, whichis
14 A. Sorry, can you tell me where you're reading? 14 certainly not Ceci. So | don't see why | would not
15 BY MR. SWISHER: 15 combine Ceci.
16 Q. Yes. I'mreading from line 45 to 50 of 16 BY MR. SWISHER:
17 column 2. 17 Q. Yeah, maybel can bealittle more clear,
18 A. Okay. 18 and then we can wrap this up in aminute.
19 Q. And you see how Lubell is saying: 19 So Ceci discloses a protocol where the
20 "Accordingly, one of the objects of theinventionis 20 subject getsto choose, essentially, how intense
21 to avoid the drawbacks of the previously proposed 21 their exerciseis, right?
22 devices" 22 MS. NGUYEN: Objection, form.
23 Do you see that? 23 BY THEWITNESS:
24 A. | seethat. 24 A. InCeci, they are asked to perform at
Page 291 Page 293
1 Q. Okay. Andit says, in order to avoid those 1 certainratings of perceived exertion levels, and
2 drawbacks, Lubell is proposing to automatically 2 then they choose how to achieve those levels.
3 calculate VO2 max by automatically pacing the subject 3 BY MR. SWISHER:
4 through a straightforward training protocol, right? 4 Q. Right. They choose what feels --
5 A. So again, both of those are examples, and 5 A. Light.
6 Lubell isvery clear on that, e.g., maximal oxygen 6 Q. --light, what feels medium, and what feels
7 uptakelevd, so that's an example of afitness 7 somewhat hard, right?
8 parameter, and then an example of away to get that 8 A. Right.
9 isautomatically pacing the subject through 9 Q. Okay. Sowhat I'maskingis, herein
10 straightforward training protocol. 10 column 2 where Lubell talks about prior approaches
11 So there's nothing in that sentence or in 11 where subjects were allowed to choose the speed at
12 that paragraph that would lead me not to look at 12 which they exercised or to pace themselves at various
13 Ceci. 13 speeds, and then explains one of the objects of the
14 Q. Okay. Andwhat about the first portion of 14 Lubdll invention is to avoid the drawbacks of those
15 that paragraph where Lubell says an object of the 15 previously proposed devices where subjects were
16 invention isto avoid the drawbacks of previously 16 allowed to choose their own speed or pace themselves,
17 proposed devices, did that impact your consideration 17 why then would a POSITA look to Ceci where Ceci aso
18 of the combination with Ceci? 18 tellsthe user they can choose the speed that
19 A. So of courseit'strying to avoid drawbacks 19 correspondsto light or to medium or to hard
20 of previously proposed devices. Lubell wasin 1983. 20 exertion, for example?
21 Q. Mm-hmm. 21 MS. NGUYEN: Objection, form.
22 A. Sothat, along with everything elsein the 22 BY THEWITNESS:
23 disclosure, affected my opinions. 23 A. Sothefirst -- column 2, line 35 to 37,
24 Q. Okay. But specifically, the portion of 24 does not describe Ceci.

WWw.veritext.com

74 (Pages 290 - 293)

Veritext Lega Solutions

Exhibit 2012 - Page 74 of 76

888-391-3376



Page 294

Page 296

1 BY MR. SWISHER: 1 A. Okay, thank you for letting me read it.
2 Q. Yeah, | think we're not -- we're talking 2 Now I'm -- what was the question, or...
3 past each other alittle bit. 3 Q. Did you have any opinionsin your
4 What I'm saying is column 2 refersto not 4 declaration discussing the previously proposed
5 Ceci, but to other previously proposed approaches 5 fitness monitoring systems described in column 2 of
6 where users were able to pace themselves or choose 6 Lubel?
7 their own speed, right? 7 MS. NGUYEN: Same objection.
8 A. Asl read thisline, those approaches are 8 BY THE WITNESS:
9 different than what's described in Ceci. 9 A. Inmy declaration | do not cite column 2,
10 Q. Okay. How are they different? 10 lines35to 37.
11 A. | would say how are they the same? 11 BY MR. SWISHER:
12 Q. Wadll, they are the samein that, you know, 12 Q. Okay. Anddidyoucitecolumn2lines1
13 inCeci, do you disagree that a person running at the 13 through 8?
14 perceived exertion level of light getsto determine 14 A. No.
15 themselves what speed that is for them? 15 MR. SWISHER: All right. | have no further
16 A. Soline 35 says: "Fitness monitors that 16 questions.
17 provide pacing tones to provide a footfall cadence 17 MS. NGUYEN: Should we take a short break?
18 for runnersto pace themselves at various speeds,” 18 Short break, please.
19 and certainly that's not happening in Ceci. 19 MR. SWISHER: Sure.
20 Q. Mm-hmm. And then for -- 20 THE VIDEOGRAPHER: Off therecord at 6:24.
21 A. There's no pacing tones. 21 (A short break was taken.)
22 Q. Yeah. No, | understand, I'm not saying they 22 THE VIDEOGRAPHER: Back on the record at
23 areexactly thesame. I'mjust referring to the 23 6:28.
24 commonalty of auser getting to choose the speed that 24 MS. NGUYEN: Dr. Lynch, we do not have any
Page 295 Page 297
1 they exercise at. 1 questions.
2 MS. NGUYEN: Objection, form. 2 MR. SWISHER: Okay.
3 BY THEWITNESS: 3 THE VIDEOGRAPHER: Okay, this completes the
4 A. SoI'mreading the words here and 4 deposition, off the record at 6:28.
5 interpreting them, and they don't describe anything 5 (Deposition concluded at 6:28 p.m.)
6 that'slike Ceci. Soif | read this, | don't see 6
7 Lubell saying don't use Ceci's protocol. 7
8 BY MR. SWISHER: 8
9 Q. Okay. Soit'sfair to say you didn't 9
10 consider, when you were forming your opinions, 10
11 whether or not this material in column 2 would have 11
12 been impacted a POSITA's motivation to combine Lubell | 12
13 with Ceci? 13
14 A. | absolutely considered the entire 14
15 gpecification. 15
16 Q. Okay. Do you have any opinionsin your 16
17 declaration about this portion of column 2? 17
18 MS. NGUYEN: Objection, form. 18
19 BY THE WITNESS: 19
20 A. Areyou referring to paragraphs 88 to 93? 20
21 BY MR. SWISHER: 21
22 Q. Sure. Or anywhere in your declaration. 22
23 A. Can| have amoment to read it? 23
24 Q. Sure. 24

WWw.veritext.com

75 (Pages 294 - 297)

Veritext Lega Solutions

Exhibit 2012 - Page 75 of 76

888-391-3376



Page 298 Page 300
1 DEPOSITION REVIEW
1 CERTIFICATE OF CERTIFICATION OF WITNESS
2 CERTIFIED SHORTHAND REPORTER 2
. ASSIGNMENT REFERENCE NO: 6087021
3 |, Beth Radtke, a Certified Shorthand 3 CASE NAME: Lululemon Athletica CanadaInc., et a. v. Nike, Inc.
4 Reporter of the State of llinois, CSR License No. DATE OF DEPOSITION: 9/27/2023
. 4 WITNESS NAME: Kevin M. Lynch, Ph.D.
5 084-004561, do hereby certify: 5 Inaccordance with the Rules of Civil
. Procedure, | have read the entire transcript of
6 That previous to the commencement of the 6 my testimony or it has been read to me.
7 examination of the aforesaid witness, the witness 7 | have made no changes to the testimony
. as transcribed by the court reporter.
8 wasduly sworn by meto testify the whole truth 8
9 concerning the matters herein; )
] . . 9 Date Kevin M. Lynch, Ph.D.
10 That the foregoing deposition transcript was 10 Sworn to and subscribed before me, a
: Notary Public in and for the State and County,
11 stenographically reported by me and was thereafter 11 the referenced witness did personally appear
12 reduced to typewriting under my personal direction and acknowledge that:
. 12
13 and constitutes a true and accurate record of the They have read the transcript;
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