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VOLUME: I
PAGES: 1-144
EXH BITS: 1016-1016
UNI TED STATES PATENT & TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BOARD
CASE | PR 2023-00180

LULULEMON ATHLETI CA CANADA, | NC.
AND LULULEMON ATHLETI CA USA, | NC.

Petitioner,

NI KE, | NC.,

)

)

)

VS. )
)

Pat ent Owner. )
)

VI DEOTAPED DEPOSI TI ON OF BRYAN P.
BERGERON, MD, called as a witness by and on behal f
of the Petitioner, pursuant to the applicable
provi sions of Rules of the United States Patent and
Trademark Trial and Appeal Board, before P. Jodi
Ohnenus (remotely), RPR, RVMR, CRR, CA-CSR #13192,
NH- LSR #91, MA-CSR #123193, and Notary Public,
within and for the Commonweal th of Massachusetts,
at Morrison Foerster, 200 Cl arendon Street, Boston,
Massachusetts, on Thursday, Decenmber 21, 2023,

commenci ng at 9:07 a. m
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APPEARANCES:

ALSO PRESENT:

MORRI SON FOERSTER

BY: Mehran Arjonmand, Esg.

Jean Nguyen, Esq.

707 W1 shire Boul evard, Suite 6000
Los Angeles, CA 90017

213 892-5295

Mar j omand @mof 0. com
Jnguyen@mof 0. com

For the Petitioner

ARNOLD & PORTER

BY: Jonat han Swi sher, Esqg.

Thr ee Enbarcadero Center

10t h Fl oor

San Francisco, CA 94111-4024

415 471-3132

Jonat han. swi sher @r nol dporter. com

For the Patent Omer

Bob G annini, Video Operator

Page 2

Veritext Legal Solutions

Calendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017 Page 2
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.  IPR2023-00438




© 00 N oo o b~ w N Pk

N N D D NN RBP P P R R PR R R,
g A W N P O © © N O O M W N PP O

TESTI MONY OF:

I NDEX

BRYAN P. BERGERON, MD

(By M. Arjonand)
(By Ms. Nguyen)
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Exhi bi t

2008
2001
2009
1005
1002
1016

1003

EXHI BI TS

DESCRI PTI ON PAGE

previ ously marked 7

previ ously marked 12

previ ously marked 43

previ ously marked 111

previ ously marked 114

one- page docunent with 123

equation witten by Doctor

Ber ger on

Previ ously marked 130
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VI DEO OPERATOR: Okay. Good norning. W

are on the record. This is the videographer 09: 06:
speaking, Bob G annini. I'mwth court reporter 09: 06:
Jodi Ohnenmus with Veritext Legal Sol utions. 09: 06:
Today's date is Decenber 21st, 2023. The tinme is 09: 06:
9:07 a.m 09: 06:

We are here at Morrison & Foerster LLP 09: 06:
| ocated in Boston, Massachusetts, to take the video 09:06:
deposition of Dr. Bryan Bergeron in the matter of 09: 06:
Lul ul eron At hl etica Canada, Inc. versus Ni ke, Inc. 09: 06:

W Il counsel please introduce thenselves 09: 07:
for the record. 09: 07:

MR. ARJOVAND: Mehran Arjomand of Morrison 09:07:
Foerster for petitioner, Lululenmon. Wth ne here 09: 07:
is Jean Nguyen also of Morrison Foerster. 09: 07:

MR. SW SHER: And Jonat han Swi sher of 09: 07:
Arnold & Porter on behalf of patent owner Nike, 09: 07:
I nc. 09: 07:

VI DEO OPERATOR: COkay. Thank you. WII 09: 07:
the court reporter please swear in the wtness. 09: 07:

BRYAN P. BERGERON, MD, having
satisfactorily been identified by

the production of a driver's license,
and being first duly sworn by the Notary

Public, was exam ned and testified as
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follows to interrogatories

BY MR ARJOVAND: 09:07: 33
A Good nor ni ng. 09: 07: 33
Q Good norning. Could you please state and 09: 07: 34
spell your nane for the record. 09: 07: 37
A Sure. It's Bryan, B-r-y-a-n, P., as in 09: 07: 38
"Patrick," Bergeron, B-e-r-g-e-r-o-n. 09:07:42
Q Do you understand that you have taken an 09: 07: 49
oath to tell the truth? 09: 07:51
A | do. 09: 07:52
Q Is there any reason that you cannot give 09: 07: 54
conpl ete and accurate testinony today? 09: 07: 56
A No. 09: 07: 57
Q Have you served as an expert on any prior 09: 08: 00
cases? 09: 08: 02
A Yes. 09: 08: 03
Q How many? 09: 08: 04
A A hundred, about a hundred. 09: 08: 04
Q. Ckay. To your know edge, has a court ever 09:08:13
excl uded an opinion that you offered? 09: 08: 15
A Not to ny know edge. 09: 08: 17
Q To your know edge, has a court ever 09: 08: 17
criticized an opinion that you' ve offered? 09: 08: 21
A Not that |I'm aware of, no. 09: 08: 25
Q Now, Doctor Bergeron, you're an expert 09: 08: 25
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that's been hired by Nike; correct? 09: 08: 38
A Correct. 09: 08: 40

Q. How many tines have you represented Nike? 09: 08: 40

A. This is it. 09: 08: 45

Q How many tines have you worked with the 09: 08: 47
law firm of Arnold & Porter before this proceedi ng? 09:08:49
A I think this is the first tine. 09: 08: 54

Q Al'l right. Let ne place in front of you 09: 08: 57
what's been marked as Exhibit 2008. 09: 09: 15
(Exhi bit 2008, previously marked.) 09: 09: 26

MR. SW SHER: Thank you. 09: 09: 41

Q Doctor Bergeron, do you recogni ze Exhibit 09: 09: 50
20087 09: 09: 53
A | do. 09: 09: 53

Q What is it? 09: 09: 57

A. It's nmy supplenental declaration for this 09: 09: 57
case. 09:10: 04
Q And let me direct you to page 97. 09: 10: 07

A Ckay. 09:10: 22

Q. I's that your signature on page 977 09:10: 24

A It is. 09:10: 28

Q I's there anything that you'd like to 09: 10: 30
change in your declaration that's been marked as 09:10: 32
Exhi bit 20087 09: 10: 35
MR. SWSHER: Object to form 09:10: 37
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A No. 09: 10: 40

Q Doct or Bergeron, when did you begin 09: 10: 45
working on this matter? 09:10: 47
A About a year ago. 09:10: 54

Q And how many hours would you estimate that 09:10: 58
you've worked on this matter from when you started 09:11: 02
to in preparation for today's deposition? 09:11: 04
A Coupl e of dozen hours. 09:11:13

Q Sonewhere between 30 to 50 hours? 09:11:19

MR. SWSHER: (Object to form 09: 11: 22

A Around there maybe. About. 09:11: 26

Q And what did you do to prepare for your 09: 11: 30
deposition today? 09: 11: 32
A. For today | spent -- well, | did a Zoom 09: 11: 36
call with counsel |ast week or week before |ast; 09: 11: 41
and then we had a neeting the past two days here in 09:11:47
Boston. So the last two days. W net upstairs -- 09:11:51
or downstairs -- wherever it is -- upstairs. And a 09:11:56
review of the material. 09:12: 02
Q Okay. And how many tinmes -- strike that. 09: 12: 05

In your call last week with counsel, who 09:12: 09

was on that call with you? 09:12:12
MR, SWSHER: |'mjust going to object and 09:12:14

just caution the witness not to reveal the contents 09:12:16
of any privileged communi cati ons. 09:12:19

Page 8
Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127
lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017 Page 8

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00438




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

But that instruction, you can answer the 09:12: 20

questi on. 09:12: 22
THE W TNESS: Sure. 09:12: 22

A M. Swi sher. 09:12: 22

Q Ckay. And then you indicated that you had 09:12:25
couple of nmeetings this week with counsel; is that 09:12: 30
correct? 09:12: 33
A Correct. 09:12: 33

Q And whom did you neet in those neetings? 09:12: 33

A M. Swi sher. 09: 12: 37

Q Was there anyone el se present in those 09:12: 37
meeti ngs? 09: 12: 40
A No. 09:12: 40

Q And was anyone present in your Zoom call 09: 12: 40

ot her than M. Swi sher? 09:12: 46
A No. 09: 12: 47

Q Did you review any docunents in 09:13: 02
preparation for today's deposition? 09:13: 03
A | did. 09:13: 05

Q. What were those docunents that you 09:13: 06
revi ewed? 09:13: 08
A Well, it included this docunent you just 09:13:11
gave ne, ny supplenmental; | |ooked at the patent, 09:13:13
the '413 patent. | |ooked at the -- the patents 09: 13: 17
that were nentioned in this report for the prior 09: 13: 25
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art patents; | looked at the file history. | 09: 13: 28
| ooked at the -- sone of the references, the book, 09:13: 34
t he physi ol ogy book, textbook, and a couple of 09: 13: 40
other references that are noted in the -- in this 09: 13: 44
docunent . 09: 13: 48
Q "This docunment"” being -- 09:13: 50

A I'msorry. 09:13:51

Q -- Exhibit 20087 09: 13: 51

A Yes. 09:13: 53

Q Were there any docunments that you reviewed 09:13:53
that were not cited in your suppl enental 09:13: 57
decl aration, Exhibit 2008? 09: 14: 00
A Unless -- | don't -- | don't know if the 09: 14: 02
file history was cited or not, but | reviewed that 09: 14: 08
as wel | . 09:14:10
Q Ckay. But, as you sit here today, you 09:14:12
don't recall review ng anything beyond what was 09:14: 13
cited in your supplenental -- 09:14: 16
A Correct. 09: 14: 18

Q. -- declaration beyond the -- the file 09:14:18

hi story; that's correct? 09: 14: 20
A Ri ght . 09:14: 21

Q Ckay. You had nentioned that you reviewed 09:14:29
patents that were nentioned in this report. 09: 14: 30
Do you recall what those patents were? 09:14: 32
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A | can give you the nanes if you -- if you 09: 14: 33
flip open and review those. 09: 14: 36
Q Sur e. 09: 14: 36

A Sure. It was -- Amano, A-m a-n-o; 09: 14: 37

Mat sunot o; Lubell; Ceci, C-e-c-i; and Flach, 09: 14: 49
F-1-a-c-h; and Gorman, G o-r-nma-n. 09: 14: 59
| think that's it. 09: 15: 06

Q And you testified that you | ooked at a 09:15: 17
physi ol ogy book. 09:15:18
Do you recall what book that was? 09: 15: 20

A I want to say Morrison or -- let's see. 09: 15: 23
(Wtness reviews docunent.) 09: 15: 28
I know | referenced it in this docunent. 09: 16: 12

| just can't recall exactly where | do, but I'lIl -- 09:16: 14
["I'l find it. [It's -- Exercise Physiology by 09:16: 17
WIlliam D. MArdle, Mc-A-r-d-I-e. 09: 16: 41
Q Thank you. 09: 16: 47

You al so nentioned that you reviewed a 09:16: 52

coupl e of other references. 09: 16: 53
Do you recall what those other references 09: 16: 54

were? 09: 16: 56
A Hopefully find those too. 09: 16: 59

I believe the first one is a Caspersen, 09:17: 04
C-a-s-p-e-r-s-e-n, Caspersen -- article. The other 09:17:07
was the Surgeon CGeneral report, 1996. There's no 09:17: 28
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author. Just a Surgeon General report. 09:17: 36
I think that's it. 09:17: 44

Q. Ckay. Thank you. 09:17: 46

Let me now place in front of you what has 09:17: 48

been previously marked as Exhibit 2001. 09:17:51
(Exhi bit 2001, previously marked.) 09:17:55

A Thank you. 09:18: 00

MR. SW SHER: Thanks. 09:18: 05

Q Do you recognize this docunment? 09:18: 07

A | do. 09:18: 07

Q What is it? 09:18: 08

A. This is nmy original declaration. 09: 18: 09

Q And et me direct you to page 99. 09: 18: 15

A 99. Ckay. 09:18: 32

Q Is that your signature -- 09: 18: 36

A It is. Yes. 09:18: 39

Q -- on -- on page 99? 09:18: 41

A Yes. 09:18: 43

Q. Ckay. Did you draft Exhibit 20017 09: 18: 45

A. Did | draft it? 09: 18: 50
You nean the first draft? 09: 18: 54

What -- what do you nean by "draft"? 09:18: 57

Q I mean did you -- did you put pen to paper 09:18:59

and wite this document fromstart to finish? 09:19: 01
A I did not. 09:19: 04
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Q Ckay. Can you explain the process in 09:19: 06

whi ch you prepared Exhibit 2001? 09:19: 09
A Sur e. 09:19:11

| think | did -- | did the first draft, 09: 19: 13

meaning the first version of the docunment. | 09: 19: 16
then -- | worked with counsel iteratively back and 09:19: 19
forth to finish it. | believe nost of the -- nost 09:19: 24
of the typing was done by the -- by counsel, but 09:19: 27
the words are all mne, with the exception of the 09:19: 31
| egal section, which of course I'mnot a |awyer, 09: 19: 36
but. .. 09:19: 40
Q And how many hours would you say you 09:19: 41
worked with counsel to prepare Exhibit 20017? 09: 19: 43
A. I don't recall exactly. A dozen hours. 09: 19: 46

Q Ckay. And let me turn you back to Exhibit 09:19:59
2008, your suppl enental declaration. 09: 20: 01
Wuld it be fair to say that the process 09: 20: 05

in preparing that declaration was the sane as 09: 20: 07
the -- the process that you utilized in preparing 09: 20: 11
Exhi bit 20017 09: 20: 14
MR. SWSHER: Object to form 09: 20: 16

A It was an iterative process, just as the 09: 20: 18
original, yes. 09: 20: 24
(Court Reporter comment.) 09: 20: 24

THE WTNESS: [I'msorry. |'mtrainable. 09: 20: 30

Page 13
Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127
lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017 Page 13

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00438




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Just hit ne. 09: 20: 31
Q And how many hours would you say that you 09: 20: 32
spent in preparing Exhibit 20087 09: 20: 34
A Anot her dozen hours or so. 09: 20: 35
Q Okay. All right. Now, let nme turn you 09: 20: 38
back to Exhibit 2001. And I'd like to direct your 09: 20: 45
attention to page 101. 09: 20: 52
A It's page of the exhibit or page of the 09: 21: 00
docunent ? 09:21: 03
Q It's page of the docunent. 09: 21: 03
A Ckay. 101. That's ny CV. 09: 21: 04
Q Correct. | believe, beginning on page 101 09:21:17
all the way continuing to page 142 is your CV and 09: 21: 24
is marked as Exhibit A to your declaration, Exhibit 09:21:27
2001. 09: 21: 33
A Yes. 09: 21: 34
Q So turning back to page 101, 1'd like to 09: 21: 40
direct your attention to the top of the page. 09: 21: 44
A Ckay. 09: 21: 47
Q Ri ght after your nane there are five 09: 21: 48
letters, F-A-C-M 1. \What do those stand for? 09: 21: 53
A Oh, that's a Fellow of the Anerican 09: 21: 58
Col | ege of Medical Informatics. 09: 22: 01
Q What is medical informatics? 09: 22: 07
A Medi cal informatics is the application of 09: 22: 09
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conput er nethods to the practice and teaching of 09: 22:12
medi ci ne. 09: 22: 15
Q. Ckay. And have you done work in the field 09:22:19

of medical informatics? 09: 22: 21
A. Yes, | have. 09:22: 22

Q And what work is it that you' ve done? 09: 22: 23

A. Well, first | did a-- first did a 09: 22: 26
postdoc -- postdoctoral fellowship in medical 09: 22: 27
informatics at Harvard; then | was on various 09:22: 31
| evels of faculty for a nunber of years. So | 09: 22: 34
taught it. 09: 22: 37
I"ve worked in informatics with -- nmedical 09:22:39
informatics with EMR conpani es, el ectronic nedical 09:22: 42
record conpani es, devel oping teaching materials for 09:22:46
Harvard, M T students' training. |'ve worked with 09: 22: 49
t he DOD devel opi ng Al -based intelligent tutoring 09: 22: 55
systens to train their nedics and their first 09: 23: 03
responders. |'ve witten books and papers on 09: 23: 05
informatics, given |ectures, taught, devel oped 09: 23: 13
sof t war e. 09: 23: 20
I think that's about that -- about it. 09: 23: 26

Q So woul d you say that the field of medical 09:23:29
informati cs has been a major focus in your career? 09: 23: 32
A Yes. 09: 23: 36

Q Now turni ng back to page 101 of -- of 09: 23: 40
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Exhi bit 2001, it indicates that you received your 09: 23: 44
medi cal degree in 1984; is that correct? 09: 23: 51
A Correct, vyes. 09: 23: 56

Q And were -- were you a resident -- strike 09: 23: 58

t hat . 09: 24: 02
Were you a nedical resident after 19847 09: 24: 03

A Medi cal resident -- no, | was not. 09: 24: 09

Q Did you practice as a physician? 09: 24:12

A I did. 09: 24: 14

Q Ckay. So once you finished medical school 09:24:16

in 1984, you immedi ately started to practice as a 09: 24: 21
physi ci an? 09: 24: 26
A Yes. 09: 24: 26

Q Ckay. And in what field did you work as a 09:24: 27
physi ci an? 09: 24: 30
A. I worked in high risk OB and in -- what 09: 24: 31

you call -- it's basically preop. 09: 24: 42
Q I don't think I caught what you sai d. 09: 24: 44

A Pre -- preop. 09: 24: 44

Q. Preop. But before that you said "I worked 09:24:46

in" -- 09: 24: 49
A High risk OB. 09: 24: 49

Q High risk OB? 09: 24: 51

A Yes, obstetrics. 09: 24: 52

Q Cbstetrics, okay. 09: 24: 54
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So did you work in any other -- strike 09: 25: 01

t hat . 09: 25: 02
So how long did you practice as a 09: 25: 03

physi ci an? 09: 25: 05
A About a year. 09: 25: 05

Q About a year. Ckay. 09: 25: 06

And so you stopped practicing as a 09: 25: 13
physician in 1995; would that be fair to say? 09: 25: 15
A Yes. 09: 25: 21

Q Doct or Bergeron, are you a cardi ol ogist? 09: 25: 31

A No, |'m not. 09: 25: 34

Q CQut si de of nedical school and the year 09: 25: 35
that you practiced as a physician, have you ever 09: 25: 40
performed an invasive cardiol ogy procedure? 09: 25: 44
A No, |'ve not. 09: 25: 46

Q Have you ever performed an invasive 09: 25: 48
cardi ol ogy procedure? 09: 25: 52
A No. 09: 25: 52

Q. Ckay. OQutside of nedical school and the 09: 25: 55
year that you practiced as a physician, have you 09: 26: 00
ever counsel ed patients on noni nvasi ve heart 09: 26: 02
procedur es? 09: 26: 07
A No, I've not. 09: 26: 08

Q Have you ever counsel ed patients on 09: 26: 09
noni nvasi ve heart procedures? 09: 26: 14
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A No, |'ve not. 09: 26: 16

Q Have you ever performed any heart stress 09: 26: 17
tests on a patient as a physician? 09: 26: 23
MR. SWSHER: Object to form 09: 26: 27

A As a physician... 09: 26: 29

No, I've not. 09: 26: 31

Q Have you ever perfornmed an exercise 09: 26: 32

el ectrocardi ography as a patient -- strike that. 09: 26: 44
Have you ever perfornmed an exercise 09: 26: 49

el ectrocardi ography as a physician for a patient? 09: 26: 51
A No, |'ve not. 09: 26: 55

MR. SW SHER: (Obj ecti on. 09: 26: 57

Q Have you ever interpreted cardi ac nucl ear 09: 26: 59
stress tests as a physician? 09: 27: 02
A No, |'ve not. 09: 27: 13

Q Have you ever interpreted stress 09: 27: 16
echocardi ograns as a physici an? 09: 27:18
A As a physician. .. 09: 27: 24

No, |'ve not. 09:27: 28

Q. As a physician, have you ever tested a 09: 27: 35
pati ent for oxygen uptake such as to deternine VO2 09: 27: 38
max? 09: 27: 44
A No, |'ve not. 09: 27: 44

Q Have you ever tested a patient for oxygen 09: 27: 47

upt ake such as to determ ne VO2 max? 09: 27: 49
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MR. SWSHER: (Object to form 09: 27: 55

Q Have you ever tested a patient for oxygen 09: 27: 56

upt ake such as to determ ne VO2 nmax, whether as a 09: 27: 59
physi cian or not as a physician? 09: 28: 04
MR. SWSHER: Object to the form 09: 28: 06

A So that -- was it as a physician or not as 09:28:07

a physician? 09:28:10
Q That's correct. 09: 28: 10

A Yes, | have. 09: 28: 10

Q When have you done that? 09: 28: 11

A The year? 19 -- early '90s. 09: 28: 17

Q Early. .. 09: 28: 28

So in early '90s, after you stopped 09: 28: 31
practicing as a physician, you tested a patient for 09:28:33
oxygen upt ake? 09: 28: 36
A. Well, it wasn't a patient. It was a 09: 28: 38

per son. 09: 28: 40
Q Ckay. And can you explain the 09: 28: 42

ci rcunst ance. 09: 28: 44
A Sur e. 09: 28: 45

So |l was a -- |'ve been certified as a 09: 28: 46

personal trainer by the Anerican College of Sports 09: 28: 53
Medi ci ne, by the Anmerican College of Exercise -- or 09:28:56
Council of Exercise, and a couple of other 09: 28: 59
agencies, but in that capacity | tested -- part of 09: 29: 06
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evaluating -- not patients but people, clients, | 09: 29: 11
used a stress test; and also as part of the 09: 29: 17
training I had to performstress tests on -- not 09: 29: 19
patients but -- but people -- clients or other 09: 29: 24
training -- people who are training. 09: 29: 28
Q So when were you certified as a personal 09: 29: 30
trainer? 09: 29: 35
A In the '90s. 09: 29: 36

Q Do you recall the exact year? 09: 29: 38

A It's 1990 t hrough '95. 09: 29: 41

Q Ckay. And so in 1995 you -- 09: 29: 44

A Is it on here? 09: 29: 51

Q Strike that. 09: 29: 53

A. (Wtness reviews docunent.) 09: 29: 53

Q So 1995 was when you stopped being a 09: 29: 54
personal trainer? 09: 29: 59
A (Wtness reviews docunent.) 1995... 09: 30: 01
That's when | stopped -- yes. 09: 30: 10

Q. Ckay. So between 1990 to 1995 did you 09: 30: 15
ever counsel the individuals that you were training 09:30:22
on noni nvasi ve heart procedures? 09: 30: 27
A. No, did not. 09: 30: 29

Q And between 1990 to 1995, did you perform 09:30: 30

any heart stress tests on the individuals that you 09: 30: 34
were training? 09: 30: 38
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A. One nore tinme, please? 09: 30: 42

MR. ARJOMAND: Do you want to read the 09: 30: 44

questi on back. 09: 30: 45
(Question read back.) 09: 30: 45

A Heart stress tests -- if you nmean by VvQO2 09: 30: 56

max tests, yes. 09: 30: 59
Q Any other tests? 09: 31: 00

A Any other tests... 09: 31: 04
Well, there's tests like flexibility and 09: 31: 09

other things that -- that probably aren't relevant, 09:31:12
but the standard tests. 09: 31: 14
Q Well, | guess to -- to be alittle bit 09: 31: 15
nore precise, any other cardio tests? 09: 31:18
A No. 09: 31: 23

Q Any ot her pul nonary tests? 09: 31: 23

A No. 09: 31: 32

Al so, just -- just to be clear, there's a 09: 31: 51
five-year window there, naybe '91 to '96 -- mmybe 09: 31: 54
"89 to '94, but it's around there, yeah. |'m not 09: 31: 57
sure of the exact date | started. 09: 32: 01
Q Ckay. Have you ever treated a 09: 32: 09

pr of essi onal athlete as a physician? 09: 32: 10
A No. 09:32:12

Q Have you ever treated a professional 09:32:12
athlete as a trainer? 09: 32: 15
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A And by "professional athlete," you nmean 09: 32: 25
someone who works full tine as an athlete? 09: 32: 27
Q. (Nods.) 09: 32: 27

A No. 09: 32: 31

Q So you nentioned that in preparation for 09: 32: 41
today's deposition you | ooked at an article by 09: 32: 43
Caspersen. 09: 32: 47
Do you recall that? 09: 32: 49

A Yes. 09: 32: 50

Q Were you aware of the Caspersen article 09: 32: 50
before this proceedi ng? 09: 32: 58
A. | don't think so, no. 09:33: 02

Q Do you recall how you becane aware of the 09: 33: 07
Caspersen article? 09: 33: 09
A Through this proceeding. 09: 33: 09

Q Did you find the Caspersen article by 09: 33: 10
yoursel f? 09:33:12
A No, did not. 09:33:13

Q. It was provided to you by counsel ? 09: 33: 15

A Correct. 09: 33: 16

Q And you indicated that you had revi ewed 09: 33: 17

t he Surgeon General report in preparation for 09: 33: 23
today's deposition. 09: 33: 28
Do you recall that? 09: 33: 29

A Yes. 09: 33: 30
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Q Were you aware of the Surgeon General 09: 33: 30
report before today's -- strike that -- before this 09:33:33
pr oceedi ng? 09: 33: 38

A Of the particular document, no. 09: 33: 40

Q And you -- would it be fair to say that 09: 33: 41
counsel provided that docunent to you as well? 09: 33: 45

A. He did. 09: 33: 47

Q Ckay. You also nentioned a physi ol ogy 09: 33: 51
t ext book by MArdl e? 09: 33: 53

A Yes. 09: 33: 55

Q Were you aware of the MArdle textbook 09: 33: 55
before this proceedi ng? 09: 34: 02

A Was | aware of it? Yes. 09: 34: 04

Q And were you -- strike that. 09: 34: 06

Was the McArdl e textbook provided to you 09: 34: 16
by counsel for this proceedi ng? 09: 34: 19

A. Yes, it was. 09: 34: 21

Q Woul d you say you' re know edgeabl e about 09: 34: 22
Wi rel ess communi cati ons? 09: 34: 35

MR. SWSHER: Object to form 09: 34: 38

A Know edgeabl e, yes. 09: 34: 40

Q Wuld it be fair to say that wirel ess 09: 34: 41
heart rate sensors were known as of 20037 09: 34: 45

MR. SWSHER: Object to form 09: 34: 49

A Sensors. That's fair. 09: 34: 56
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Q And would it be also fair to say that 09: 34: 59
TDMA -- tinme-division nmultiple access -- protocol 09: 35: 03
was known as of 20037 09: 35: 07

MR. SWSHER: Object to form 09: 35: 09

A. That's fair, yes. 09: 35: 11

Q Wuld it be fair to say that you're 09: 35: 26
know edgeabl e about wi red communicati ons? 09: 35: 28

A W red comuni cations? Yes. 09: 35: 32

Q And would it be fair to say that wired 09: 35: 40
heart rate sensors were known as of 2003? 09: 35: 46

MR. SWSHER: (Object to form 09: 35: 49

A. That would be fair, yes. 09: 35:51

Q There were only two options for heart rate 09:35:55
sensors as of 2003 in terns of commrunication: 09: 35: 57
wired and wirel ess; correct? 09: 36: 04

MR. SWSHER: Object to form 09: 36: 06

A Wred and wirel ess. 09: 36: 07

| believe the third option -- there m ght 09: 36: 26

be a third option. 09: 36: 29
Q. And what woul d that be? 09: 36: 30
Well, if you have a -- if you're talking 09: 36: 32

about the sensor to the unit being wired or 09: 36: 35
wireless, the third option would be to have the -- 09: 36: 38
the sensor as part of the unit itself. So there'd 09: 36: 41
be no -- it would be a direct connect to the CPU, 09: 36: 43
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to the sensor. So it would be a direct connection. 09:36:47
Q Ckay. Thank you. 09: 36: 50

Do you -- do you have a bachel or's degree 09: 36: 55

i n engineering? 09: 37: 00
A No, | do not. 09: 37: 01

Q Do you have a bachelor's degree in 09: 37: 01
conput er science? 09: 37: 04
A No, | do not. 09: 37: 05

Q Do you have a bachelor's degree in 09: 37: 05

i ndustrial design? 09: 37: 08
A No. 09: 37: 09

Q You were a psychol ogy major in coll ege; 09: 37: 09
correct? 09:37:13
A Correct. 09:37:14

Q Doct or Bergeron, what is your definition 09: 37: 48

of cardiorespiratory endurance? 09: 37: 51
MR. SWSHER: (Object to form 09: 37: 55

A My definition. 09: 37: 58

Are you referring to a specific spot in my 09:38:05

report, or are you just saying in general ? 09: 38: 08
Q Just in general for now. 09: 38: 09

MR. SWSHER: Object to form 09:38:13

A It's -- it would be the ability to sustain 09:38:19
effort at a certain level for a certain period of 09: 38: 23
time -- meaning exertion, nuscul ar exertion. 09: 38: 29
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Q So let me direct you to Exhibit 2008. 09: 38: 36
Specifically page 14. 09: 38: 53
A 14. This would be page 14 of 100; right? 09: 38: 54

Not -- not 14... 09:39:12
Q Strike that. 1It's a native page 14 marked 09:39:16
page 17. 09: 39: 21
A Ckay. 09: 39: 21

Q Do you see paragraph 27 on that page? 09: 39: 25

A Yes. 09:39: 31

Q Take a nmonent to read that paragraph to 09: 39: 32
your sel f. 09: 39: 35
A. (Wtness reviews docunent.) OCkay. 09: 39: 36

Q So do you see how the last two words in 09: 39: 57

t hat paragraph state (as read): 09: 40: 00
"Cardi orespiratory endurance"? 09: 40: 03

A. Yes, | do, yeah. 09: 40: 06

Q And just a -- a nmnute or so ago you 09: 40: 07
provided a definition of cardiorespiratory 09:40: 13
endur ance? 09: 40: 16
MR. SWSHER: Object to form 09:40: 17

A I n general, yes. 09:40: 18

Q Is the definition that you provided, would 09:40:25
that apply to your use of "cardiorespiratory 09: 40: 26
endurance" in paragraph 27 of Exhibit 20087 09:40: 31
MR. SWSHER: Object to form 09:40: 33
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A I think it would. 09: 40: 39

Q Doct or Bergeron, is breathing an indicator 09:40:55

of cardiorespiratory endurance? 09: 40: 57
MR. SWSHER: Object to form 09:41: 02

A Br eat hi ng? 09:41: 02

As opposed to not breathing? |'mnot sure 09:41:08

what you mean, breathing versus or -- can you try 09:41:10
t hat again? 09:41:13
Q So -- so you defined cardiorespiratory 09:41:18
endurance to be the ability to sustain effort at a 09: 41: 37
certain level for a certain period of time; is that 09:41:41
correct? 09:41: 41
A Yes, | did. 09: 41: 46

MR. SWSHER: Object to form 09:41: 46

A. Yes, | did. 09: 41: 48

Q So woul d breathing be an indicator in 09:41: 49
deternmining the ability to sustain effort at a 09:41: 55
certain level of -- for a certain period of tinme? 09: 41: 57
MR. SWSHER: Object to form 09:42: 02

A Just having trouble with the term 09: 42: 06
"breathing." | think it would be correct to say 09:42: 07
the -- maybe the effort of breathing would be an 09:42: 10
indicator. So if it's difficult to breathe versus 09:42:13
easy to breathe would be an indicator. But 09:42: 16
breathing itself is -- I'"mnot sure how nuch you 09:42:18

Page 27
Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127
lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017  Page 27

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.

IPR2023-00438




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

get there, but it would be the effort involved in 09: 42: 22
br eat hi ng. 09: 42: 25
Q. And woul d sitting heart rate be an 09:42: 28

i ndi cator of cardiorespiratory endurance? 09:42: 31
MR. SWSHER: Object to form 09:42: 35

A Heart rate -- resting heart -- if you mean 09:42:48

by resting heart rate could be an indicator of -- 09:42: 50
it could be an indicator of -- of cardiovascul ar 09:42: 53
endurance. It could be. 09:42: 58
Q Is there a difference between resting 09:43: 04
heart rate and sitting heart rate? 09: 43: 06
A. Usually it's referred to as -- as resting 09:43:12
heart rate. |'m not sure what -- what you nean by 09:43:14
"sitting heart rate.” 09:43:16
Q You' ve never heard of the term"sitting 09: 43: 22
heart rate"? 09: 43: 24
A. Not in the context of -- of exercise, no. 09: 43: 26

Q So if a docunent nmentioned "sitting heart 09: 43: 34
rate," you wouldn't know what that word neant? 09: 43: 38
MR. SWSHER: Object to form 09: 43: 40

A Well, | would assunme that they neant 09:43: 41
resting heart rate. 09: 43: 44
Q Is there a nunmerical value for 09: 43: 46
cardi orespiratory endurance? 09:43: 51
MR. SWSHER: Object to form 09:43: 53
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A. Well, it depends on how you nmeasure it; 09: 43: 58
but, I mean, it can be neasured through sonething 09: 44: 00
called VO2 max, and that -- that has a nunerical 09: 44: 02
val ue associated with it. 09: 44: 07

Q VWhat is your definition of VO2 max? 09: 44: 08

A In general? It's the -- the maxi mum 09:44: 18
upt ake of oxygen by -- by a -- by a user, by a 09: 44: 22
person during exercise. 09: 44: 26

Q And that definition would apply as of 2003 09:44: 30
as wel [ ? 09: 44: 34

MR. SWSHER: (Object to form 09: 44: 35

A. Shoul d, yes. 09: 44: 36

Q And do you know what the dinmensions of VO2 09:44:43
max are? 09: 44: 44

MR. SWSHER: Object to form 09: 44: 45

A. It's got to be oxygen uptake -- oxygen on 09: 44: 57
the top, nunmerator, over mnutes, that's over 09: 45: 00
time -- that'd be liters per -- could be -- I'"'mnot 09:45:03
sure, but it's some sort of nmeasure of quantity of 09:45: 12
oxygen over -- over tinme. 09: 45: 15

Q What's the difference between VO2 and VO2 09: 45: 25
max? 09: 45: 29

A Well, VO2 is the volume of oxygen being 09:45: 31
taken up by the mtochondria in the cells overall, 09: 45: 35
and VO2 max is the maxi mum anmount that can be 09: 45: 39
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taken, extracted fromthe air by the user, by the 09: 45: 43
exerci ser. 09: 45: 45
So VO2 is equal to VO2 nmax -- well, I'm 09: 45: 46

sorry. V2 max -- VO2 maximumis a -- the maxi num 09: 45: 54
value of VO2 is VO2 max. So it's the same nunber, 09: 46: 00
but at a certain point in exercise, the uptake of 09: 46: 04
oxygen di m nishes with exercise or -- either 09: 46: 08
di mi nishes or it doesn't inprove; and so that's the 09:46:13
maxi num val ue you can attain. So that's when 09: 46: 16
maxi mum VO2 beconmes VO2 max. 09: 46: 19
Q Does VO2 depend on a user's weight? 09: 46: 22

MR. SWSHER: Object to form 09: 46: 30

A. A user's wei ght? 09: 46: 31

It could. 09: 46: 33

Q Does VO2 max depend on a user's weight? 09: 46: 34

MR. SWSHER: (Object to form 09: 46: 39

A. Wel |, because of the same -- you're 09: 46: 41

tal ki ng about the sane value, it could, yes. 09: 46: 43
By "depend on" neaning it could be 09: 46: 49

i nfl uenced by the weight, yes. 09: 46: 52
Q Doct or Bergeron, do you know how VO2 max 09:47: 00

is determ ned? 09:47:02
A I know how it can be determ ned, yes. 09:47: 08

Q What tests are used to determ ne VO2 max? 09:47:10

MR. SWSHER: (Object to form 09:47:17
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A. well, if we're tal king about running, we 09:47: 19
could put soneone on a treadm ||, have them 09:47: 21
increase the angle on the treadm ||l every minute or 09:47:24
so to increase the intensity of the exercise and 09:47: 28
measure the oxygen uptake of the user who's 09:47: 31
br eat hi ng oxygen through a nout hpi ece, and then 09:47: 37
identify when increasing the angle of the treadmi |l 09:47:41
doesn't increase the VO2 increase -- uptake. So 09: 47: 47
that's the VO2 nax. 09:47:52

Q Does it have to be neasured while the 09:48:12
person i s running? 09: 48: 20

A. It would have to be -- well, | nean, it 09: 48: 26
could be -- could be biking, could be other things 09: 48: 30
too, but | assume we're tal king about -- about 09: 48: 32
runni ng. 09: 48: 34

My understanding is it's -- it's while 09: 48: 40
they're in notion, yes. 09: 48: 42

Q O her than running, what are the types of 09: 48: 50
exerci ses that can be used to neasure VO2 max for a 09:48:54
gi ven person? 09: 48: 59

A Coul d be al nost anything, any exertion. 09:49: 01
Coul d be biking. It could be swiming. It could 09:49: 03
be mountain clinbing. It could be any sort of 09:49: 09
endurance or sport. |I'mtrying to think of what 09:49: 18
wouldn't -- if I've seen -- seen a Nordic track 09:49: 21
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system set up before and cross-country skiing sort 09: 49: 24
of set up. So -- so yeah. So there are others 09: 49: 28
t han runni ng. 09:49: 31
Q So when you were a trainer in the -- the 09: 49: 32
1990s, what types of exercise were you utilizing to 09:49:39
measure VO2 max for your clients? 09: 49: 46
A Running. Treadm||. 09:49: 49
Q Have you seen VO2 max being neasured in 09: 49: 59
the other types of exercise that you just 09: 50: 03
menti oned? 09: 50: 06
A Yes. 09: 50: 06
Q Whi ch ones have you seen? 09: 50: 08
A Bi ki ng. 09: 50: 09
Q Anyt hi ng el se? 09:50: 11
A Once | sawa -- | didn't do it nyself. 09: 50: 15
saw a Nordic track set up -- | nmean, a 09: 50: 17
cross-country skiing. The -- the biking was -- 09: 50: 19
was -- | was being tested myself in nmedical school. 09:50:22
Q. So let me place in front of you Exhibit 09: 50: 43
2010. 09: 50: 48
A Thank you. 09: 50: 51
Q Doct or Bergeron, do you exhibit -- do you 09: 51: 03
recogni ze Exhibit 20107 09: 51: 06
A I do. |It's the report | spoke of earlier, 09:51:07
the Surgeon Ceneral's Report. It was one of the 09: 51: 09
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references that | | ooked at. 09:51: 13
Q So let me first direct you to page 42 09: 52: 17
that's been marked on the docunment. [It's native 09:52: 23
page 20 -- 09:52: 26
A Native page 20. 09: 52: 27

Q -- of Exhibit 2010. 09: 52: 29

G ve ne a second here. 09: 52: 36

So page 20, the colored area, highlighted 09: 52: 50

area? 09: 52: 55
Q Yes. 09: 52: 55

A Ckay. | see it. 09: 52: 56

Q Is that highlighting yours, Doctor 09: 52: 57

Ber geron? 09: 52: 59
A No. 09: 52: 59

Q Al right. Nowlet ne direct you to page 09: 53: 02

33 of the docunent. |It's marked page 55. 09: 53: 22
A Ckay. 09: 53: 32

Q Now, can you take a minute or so or 09: 53: 33
however long it takes for you to read this section 09: 53: 38
that's -- begins with "Endurance" on page 33 and it 09:53:42
continues to -- up to "Muscul ar Fitness" on page 34 09:53:46
of Exhibit 2010. 09: 53: 54
A Sure. (Wtness reviews docunent.) OCkay. 09: 53: 55

Q Ckay. Geat. So let nme ask you a few 09: 55: 57
questions about this section of Exhibit 2010. 09: 55: 59
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So the first sentence right after the 09: 56: 02

headi ng "Endurance" on page 33. It states that (as 09:56:05
read): 09: 56: 05
"Cardiorespiratory fitness, also referred 09:56: 11

to as cardiorespiratory capacity, aerobic power, or 09:56:13
endurance fitness, is largely determ ned by 09: 56: 20
habi t ual physical activity." 09: 56: 22
Do you see that? 09: 56: 26

A | do. 09: 56: 26

Q Wul d you agree with that statenment? 09: 56: 26

A Yes. 09: 56: 32

Q Al right. Now, let me turn you to the 09: 56: 34
next page, page 34. In the first paragraph on the 09: 56: 38
left colum it says (as read): 09: 56: 46
"VO2 max is nost accurately deternm ned by 09: 56: 51
measuring expired air conposition and respiratory 09: 56: 56
vol ume during maxi mal exertion. This procedure 09: 57: 01
requires relatively expensive equi pnment, highly 09: 57: 06
trained technicians, and tinme for -- and tinme and 09:57: 10
cooperation fromthe participant, all of which 09: 57: 15
usually -- usually limt its use in large 09:57:18
epi deni ol ogi cal studies." 09: 57: 22
And then it provides a citation to 09: 57: 24

Mont oye, Mo-n-t-o-y-e, and King, et al. 09: 57: 29
Do you see that -- 09: 57: 35
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A | do. 09: 57: 36

Q -- passage? 09: 57: 36

A | do. 09:57: 37

Q Do you agree with that passage? 09: 57: 37

MR. SWSHER: Object to form 09:57: 40

A Yes. 09: 57: 45

Q Al'l right. Now, turning you to the next 09: 57: 47
paragraph on the left colum in the mddle, it says 09:57:50
(as read): 09: 57: 56
"...thus, VO2 max can be estimted from 09:57: 57

t he peak exercise workload during a maxi mal 09: 57: 59
exercise test wi thout measuring respiratory gases." 09:58:04
Do you see that sentence? 09:58:10

A. Oh, | see it now, yes. Yeah, | see it. 09:58: 15

Q Do you agree with that sentence, Doctor 09:58: 18

Ber geron? 09: 58: 22
MR. SWSHER: (Object to form 09: 58: 22

A Yes. Sure. 09:58: 27

Q. Al right. Now turning to the next 09: 58: 29
paragraph on the left colunm on page 34 of Exhibit 09: 58: 32
2010, the first sentence provides (as read): 09: 58: 37
"Any maxi mal test to assess 09:58: 42

cardi orespiratory fitness inposes a burden on both 09: 58: 46
the participant and the exam ner. To reduce this 09: 58: 49
burden, several submaxi mal exercise testing 09: 58: 55
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protocol s have been devel oped." 09: 58: 59

Do you see that passage, Doctor Bergeron? 09: 59: 02

A | do, yes. 09: 59: 04

Q And do you agree with that? 09: 59: 04

MR. SWSHER: Object to form 09: 59: 06

A Sur e. 09: 59: 07

Q Finally, turning to the last paragraph in 09:59: 15
this subsection, it's the first paragraph in the 09:59: 19
ri ght colum of page 34 of Exhibit 2010, it 09: 59: 24
provides (as read): 09: 59: 30
"I n anot her approach to assessing 09: 59: 32
cardiorespiratory fitness, participants usually 09: 59: 34
wal k, jog, or run a specified tinme or distance and 09: 59: 38
their performance is converted to an estimte of 09:59: 43
VO2 max, citing Cooper, 1968." 09: 59: 46
Do you see that sentence -- 09: 59: 52

A | do. 09: 59: 53

Q -- Doctor Bergeron? 09: 59: 53

A Yes. 09: 59: 55

Q. And do you agree with that statenent? 09: 59: 55

MR. SWSHER: Object to form 09: 59: 58

A Sur e. 09: 59: 59

Q So would it be fair to say, Doctor 10: 00: 07
Bergeron, that VO2 max can be estimted via a 10: 00: 09
number of different procedures or protocol s? 10: 00: 16
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MR. SWSHER: (Object to form 10: 00: 24

A Well, that's -- that's what the first 10: 00: 30
sent ence says. 10: 00: 32
Q Ckay. And sone protocols are based on 10: 00: 40
maxi mal exerci se and some protocols are based on 10: 00: 48
submaxi mal exercise; is that correct? 10: 00: 52
MR. SWSHER: Object to form 10: 00: 55

A I think that's what we've been sayi ng. 10: 00: 59
Yes, those are the paragraphs you've pointed out in 10:01:01
this section, yes. 10: 01: 03
Q What woul d be the benefits of a submaxinmal 10:01: 14
exercise testing protocol for determ ning or 10: 01: 18
estimating VO2 max? 10: 01: 21
MR. SWSHER: Object to the form 10: 01: 24

A Well, if -- in the sanme paragraph it says 10: 01: 26

(as read): 10: 01: 26
"I'n many cases these tests require maxi mal 10:01: 31

or near maxi mal effort by the participant and thus 10: 01: 33
have not been used for an ol der person or those at 10: 01: 36
risk for CVD --" or cardiovascul ar di sease. "The 10: 01: 39
advantage is that |arge nunbers of participants can 10:01:44
now be tested rapidly at | ow cost." 10: 01: 48
So the ability to, for exanple, test older 10:01:50

persons and those with cardi ovascul ar di sease 10: 01: 52
wi t hout causing themto have an M -- heart attack. 10:01:54
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Q Are there any other benefits, as you sit 10: 01: 59
here today, with respect to using the submaxi mal 10: 02: 03
exerci se protocol for estimating VO2 nax? 10: 02: 08

MR. SWSHER: Object to form 10: 02: 11

A It's quicker. [It's less -- puts |less 10: 02: 13
stress on the user, on the persons -- participants. 10:02:19

Q Any ot her advant ages? 10: 02: 25

MR. SWSHER: Object to form 10: 02: 28

A Those two cone to mind. That's it. 10: 02: 29

Q So can VO2 max be determ ned using 10: 02: 36
experinmental ly derived coefficients? 10: 02: 40

A. Well, I think we're tal king about having 10: 02: 46

VO2 max being estinmated, | don't know about being 10: 02: 48

determ ned, but | think that's the -- it's |ike a 10: 02: 51
correlation or a way to estimate VO2 max, but it 10: 02: 56
can be nmeasured directly or estinmated. 10: 02: 59
Q Well -- can a subnmaxi mal exercise protocol 10:04: 27

for estimating VO2 max be used for cycling? 10: 04: 31
MR. SWSHER: Object to form 10: 04: 39

A Shoul d be able to, yes. 10: 04: 40

Q Swi nm ng? 10: 04: 41

A Shoul d be. 10: 04: 41

Q Ot her exercises? 10: 04: 42

A Runni ng, wal ki ng. 10: 04: 48

Q So let me direct you to Exhibit 2001, your 10:05:02
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initial declaration. 10: 05: 06
A Ckay. 10: 05: 06

Q. Specifically native page 20, marked page 10: 05: 15

24. 10: 05: 22
A So native 20. Okay. |'mthere. 10: 05: 22

Q So do you see the sentence that begins 10: 05: 37
with (as read): 10: 05: 42
"This is because Lubell's disclosed nethod 10:05:43

for estimating VO2 max involves a so-called Van der 10:05: 47
Walt relationship, which uses experinmentally 10: 05: 52
derived coefficients to calculate a subject's VO2 10: 05: 55
max?" 10: 05: 59
A | do see that. 10: 06: 03

Q Ckay. So are you aware of methods for 10: 06: 05
estimati ng VO2 max using experinmentally derived 10: 06: 10
coefficients? 10: 06: 14
A. Yes, such as this Van der Walt 10: 06: 17

rel ati onship; yes. 10: 06: 19
Q. Are you aware of any other relationships, 10: 06: 20
Doctor Bergeron? 10: 06: 22
A Any rel ationshi ps. 10: 06: 27

MR. SWSHER: Object to form 10: 06: 28

A Li ke rel ati onships... 10: 06: 43
(Wtness reviews docunent.) Do you nean 10: 06: 48

other -- you nean parallels to the Van der Walt, 10: 06: 53
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other -- other -- | can't think of any offhand. 10: 06: 57
Q Ckay. Do you know if there's a way of 10: 07: 02
estimati ng VO2 max based on experinentally derived 10: 07: 12
coefficients that are associated with weight? 10: 07: 18
A Wth weight. Just weight? Just weight, 10: 07: 24
or... 10: 07: 29
Q No, including weight. 10: 07: 30

A I ncl udi ng wei ght. 10: 07: 31

MR. SWSHER: Object to form 10: 07: 32

A I ncl udi ng wei ght. 10: 07: 37
(Wtness reviews docunent.) | can't think 10:07:43

of any nanme | can give you, but it would make sense 10:07:49
t hat weight could be a variable in estinmating VO2 10: 07: 53
max, 'cause an increased body mass, increased 10: 07: 57
muscul ar mass, woul d nmean i ncreased oxygen uptake. 10: 08: 00
Q Woul d age be a variable in estimting VO2 10: 08: 05
max? 10: 08: 12
MR. SWSHER: (Object to form 10: 08: 13

A It could be. 10: 08: 15

Q Woul d gender be a variable in estimating 10: 08: 17

VO2 max? 10: 08: 20
MR. SWSHER: Object to form 10: 08: 23

A When you say "in estimating VO2 max" -- 10: 08: 24
estimating VO2 max. .. 10: 08: 31
It could be a variable. The issue is how 10:08:32
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much wei ght to put on that variable; but, yes, it 10: 08: 45
could be -- could be a variable. 10: 08: 47
Q Whul d heart rate be a variable -- strike 10: 08: 49

t hat . 10: 08: 53
Wuld -- could high rate be a variable in 10: 08: 54
measuring VO2 max? 10: 08: 56
MR. SWSHER: Object to form 10: 08: 57

A Just heart rate? 10: 08: 59

Q Well, yes. 10: 09: 03
Just heart rate itself, | don't know how 10: 09: 15

that would affect it. | imagine some type of heart 10:09:18
rate, resting or maxi mum or sonme other specific 10: 09: 23
heart rate. 10: 09: 25
Q Wuld -- could heart rate be used with 10: 09: 28
anot her variable to nmeasure VO2 max? 10: 09: 32
MR. SWSHER: (Object to form 10: 09: 36

A. To neasure VO2 max? Well, it could be 10: 09: 37
used to perhaps estimate. 10: 09: 39
Q Strike that. Let nme ask the -- the 10: 09: 40
questi on agai n. 10: 09: 42
Coul d heart rate be used wi th another 10: 09: 43

variable to estimte VO2 max? 10: 09: 45
MR. SWSHER: Object to form 10: 09: 47

A Coul d be. 10: 09: 48

Q What ot her variables could be used with 10: 09: 54
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heart rate to estimte VO2 max? 10: 09: 57
MR. SWSHER: Object to form 10: 10: 07

A For exanple, we tal ked earlier about the 10: 10: 16
body nmass could be used potentially and the issue 10: 10: 18
is how much weight to give the variables in the 10: 10: 22
estimation. 10: 10: 28
Q That woul d be where the experinentally 10: 10: 28
derived coefficients would conme into play? 10: 10: 30
A If -- if weight were experinentally 10: 10: 35
derived, yes. 10: 10: 37
MR. ARJOMAND: All right. W' ve been 10: 10: 46

goi ng for about an hour. Let's take a short break. 10:10:48
THE W TNESS: Sure. 10: 10: 51

VI DEO OPERATOR: The tinme's 10:11. We're 10: 10: 51

of f the record. 10: 10: 53
(Recess was taken.) 10: 10: 53

VI DEO OPERATOR: The tine's 10:24. W're 10: 23: 40

back on the record. 10: 23: 46
Q. So during the break, Doctor Bergeron, did 10: 23: 47

you speak with your counsel ? 10: 23: 49
A Not about the case. 10: 23: 52
(Court Reporter conment)? 10: 23: 52

THE WTNESS: Do you want nme to nmove this 10: 24: 16

mc up? No? 10: 24: 17
Q So before the break, Doctor Bergeron, we 10: 24: 24
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wer e di scussing some of the benefits for a 10: 24: 27
submaxi mal testing protocol to estimte VO2 nax. 10: 24: 31
Do you recall that? 10: 24: 34

A | do. 10: 24: 35

Q And | asked you what were the benefits for 10:24:37
such a protocol. 10: 24: 48
Do you recall that? 10: 24: 50

A. | do. 10: 24: 51

Q And you testified anong other benefits it 10: 24: 52
puts |l ess stress on the users. 10: 24: 57
Do you recall that? 10: 25: 03

A I do. | think in the context of it could 10: 25: 04

be used on soneone who's ol der or who has 10: 25: 11
cardi ovascul ar di sease. 10: 25: 15
Q Right. And would a person of ordinary 10: 25: 18
skill in the art be aware of those benefits of a 10: 25: 23
submaxi mal testing protocol as of 20037 10: 25: 29
MR. SWSHER: (Object to form 10: 25: 34

A They shoul d be, yes. 10: 25: 34

Q Al'l right. Let ne place in front of you 10: 26: 23
Exhi bit 2009. 10: 26: 25
(Exhi bit 2009, previously marked.) 10: 26: 29

A Thank you. 10: 26: 34

Can | put the physical activity away for 10: 26: 37

now? 10: 26: 39
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Q Yes, you can put it to the side. 10: 26: 40

A Let ne clip it. 10: 26: 41

Q. Do you recogni ze previously marked Exhibit 10:26:59
2009, Doctor Bergeron? 10: 27: 01
A | do, yes. 10: 27: 03

Q What is it? 10: 27: 05

A It's a document we referred to earlier or 10: 27: 07

| referred to earlier as the Caspersen reference. 10: 27: 09
Q Ckay. Let me now direct you to stanped 10: 27: 15
page 4 of Exhibit 2009. 10: 27: 18
A Page 4 of 6 on the botton? 10: 27: 34

Q That's right; correct. 10: 27: 37

Do you see a section entitled "d ossary of 10:27:42

Terms" ? 10: 27: 45
A. | do, yes, on the bottom 10: 27: 45

Q Al right. Let me first direct you to the 10:27:47
term "Physical activity." The glossary provides a 10: 27:51
definition, specifically (as read): 10: 27: 56
"Any bodily novenent produced by skel etal 10: 27: 58

muscl es that result in energy expenditure." 10: 28: 01
Do you see that definition? 10: 28: 07

A | do, yes. 10: 28: 07

Q Do you agree with that definition of 10: 28: 08
physical activity as set forth in Exhibit 2009? 10: 28: 10
MR. SWSHER: Object to form 10: 28: 16
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A Seens a reasonabl e definition. 10: 28: 18

Q Now | et me direct you to the term 10: 28: 31
"Exercise" in the glossary of terns. 10: 28: 43
A Okay. 10: 28: 46

Q The gl ossary provides the follow ng 10: 28: 47
definition for "exercise." (As read): 10: 28: 49
"Pl anned, structured, and repetitive 10: 28: 53

bodi |y nmovenent done to inprove or mmintain one or 10: 28: 56
nore conponents of physical fitness." 10: 29: 00
Do you see that definition? 10: 29: 05

A | do. 10: 29: 07

Q And do you agree with that definition of 10: 29: 09
exercise as set forth in Exhibit 2009? 10: 29: 13
MR. SWSHER: Object to form 10: 29: 16

A | guess | have issues with the first -- 10: 29: 25

the first three adjectives, but overall it's okay, 10: 29: 31
but I have -- it's not in ny favorite definition. 10: 29: 40
Q What i ssues do you have with "pl anned, 10: 29: 46
structured, and repetitive" in the definition of 10: 29: 53
exercise as set forth in Exhibit 2009? 10: 29: 56
A Well, it could be nonstructured, for 10: 30: 00
exanmple. So say exanple of fartlek, which is for, 10: 30: 02
say, training for distance running. 10: 30: 02
(Court Reporter comment.) 10: 30: 02

A. F-a-r-t-l-e-k, fartlek, which is a 10: 30: 02
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nonstructured, sort of spontaneous running over a 10: 30: 18
period of time, which that's not -- it's not 10: 30: 18
predefined. |It's basically random for exanple. 10: 30: 22
There is forms of -- but -- but in general 10:30:28

it's okay other than those -- there are exceptions 10: 30: 31
to these -- the structure. | don't think -- 10: 30: 35
doesn't have to be necessarily repetitive. It can 10: 30: 37
be nonrepetitive depending on -- on the exercise, 10: 30: 39
for exanple. 10: 30: 43
Q And | guess you would say it could also be 10:30:51
nonpl anned? 10: 30: 55
A. Coul d be, sure. 10: 30: 55

Q Do you have any other issues with the 10: 31: 00
definition of "exercise" as set forth in the 10: 31: 02
gl ossary of terms in Exhibit 2009? 10: 31: 04
A For exercise? No. 10: 31: 08

Q OCkay. Now, let ne direct you to the term 10:31:13
"Physical fitness" in the gl ossary of terns. 10: 31: 16
A Ckay. 10: 31: 19

Q The gl ossary provides the follow ng 10: 31: 20
definition: (As read): 10: 31: 22
"A set of attributes that people have or 10: 31: 24

achieve that relates to the ability to perform 10: 31: 27
physical activity." 10: 31: 31
Do you see that definition? 10: 31: 34
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A. | do, yes. 10: 31: 34

Q And do you agree with that definition of 10: 31: 40
physical fitness as set forth in Exhibit 20097 10: 31: 43
MR. SWSHER: Object to form 10: 31: 48

A Seens reasonabl e. 10: 31: 56

Q Al right. Let me direct you nowto the 10: 32: 10
term "Body conposition.” 10: 32: 12
A Okay. 10: 32: 17

Q The gl ossary provides the follow ng 10: 32: 18
definition: (As read): 10: 32: 21
"A health-rel ated conponent of physical 10: 32: 24

fitness that relates to the relative anounts of 10: 32: 27
muscl e, fat, bone, and other vital parts of the 10: 32: 30
body. " 10: 32: 33
Do you see that definition? 10: 32: 35

A | do. 10: 32: 37

Q And do you agree with that definition of 10: 32: 38
physical fitness as set forth in Exhibit 20097 10: 32: 41
MR. SWSHER: Object to form 10: 32: 45

MR. ARJOVAND: Strike that. 10: 32: 46

Q And do you agree with that definition of 10: 32: 47
body conposition as set forth in Exhibit 20097 10: 32: 49
MR. SWSHER: Object to form 10: 32: 53

A (Wtness reviews docunent.) Seens 10: 32: 59
reasonabl e. 10: 33: 02
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Q Doct or Bergeron, would a person of 10: 33: 04
ordinary skill in the art as of 2003 be aware of 10: 33: 14
the definition of "Physical activity"? 10: 33: 19

MR. SWSHER: Object to form 10: 33: 23

A "Physical activity"? Should be, yes. 10: 33: 24

Q | -- strike that. 10: 33: 26

Let ne ask you the question again. 10: 33: 28
Woul d a person of ordinary skill in the 10: 33: 30
art as of 2003 be aware of the definition of 10: 33: 31
"Physical activity" as set forth in Exhibit 2009? 10: 33: 34
MR. SWSHER: (Object to form 10: 33: 39

A. They shoul d be, yes. 10: 33: 44

Q Woul d a person of ordinary skill in the 10: 33: 48
art as of 2003 be aware of the definition of 10: 33: 50
"Exercise" as set forth in Exhibit 2009? 10: 33: 54

MR. SWSHER: (Object to form 10: 33: 58

A. Well, with those exceptions | noted, yes. 10: 33: 59

Q And woul d a person of ordinary skill in 10: 34: 03
the art as of 2003 be aware of the definition of 10: 34: 06
"Physical fitness" as set forth in Exhibit 2009? 10: 34: 10

MR. SWSHER: Object to form 10: 34: 13

A Shoul d be, yes. 10: 34: 18

Q And, finally, would a person of ordinary 10: 34: 20
skill in the art as of 2003 be aware of the 10: 34: 23
definition of "Body conposition" as set forth in 10: 34: 25
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Exhi bit 2009? 10: 34: 29
MR. SWSHER: Object to form 10: 34: 31

A Yes. 10: 34: 36

Q Al right. Doctor Bergeron, let me direct 10:34:39

you to the next page of Caspersen, stanped page 5. 10: 34: 41
A Okay. 10: 34: 47

Q Can you take a nonment to read the first 10: 34:51

two sentences in the left colum of Exhibit 2009. 10: 34: 53
A At the very top? 10: 34: 59

Q Yes. 10: 35: 00

A (Wtness reviews docunent.) The first two 10:35:00
sent ences. Ckay. 10: 35: 18
Q Have you had a chance to read those 10: 35: 20
sentences? 10: 35: 22
A. | did, yes. 10: 35: 23

Q Ckay. Do you agree with Caspersen, 10: 35: 25
Exhi bit 2009, that physical fitness is a matter of 10: 35: 29
degree? 10: 35: 33
MR. SWSHER: Object to form 10: 35: 36

A Degree. (Wtness reviews docunent.) I'm 10:35:53

not sure how he's using "degree" here, but... 10: 36: 09
(Wtness reviews docunent.) If he's 10: 36: 17

saying -- if he's saying going fromlowto high is 10: 36: 37
a--is a mtter of degree, then yes. 10: 36: 41
Q Going fromlow to high fitness? 10: 36: 45
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MR. SWSHER: (Object to form 10: 36: 50

A It applies to fitness and physical 10: 36: 51
activity; so yes. 10: 36: 53
Q So let me focus you on that second 10: 37: 10
sentence on page -- stanped page 5 of Exhibit 2009. 10:37:13
It provides (as read): 10:37: 21
"No menmber has no activity, just as no 10: 37: 22

person has no fitness. AlIl are active or fit to 10: 37: 26
greater or |esser degrees.” 10: 37: 30
As you sit here today, Doctor Bergeron, 10: 37: 34

how woul d a person of ordinary skill in the art in 10: 37: 37
2003 understand that sentence? 10: 37: 39
MR. SWSHER: Object to form 10: 37: 42

A. (Wtness reviews docunent.) 10: 38: 00

If | understand your question, | think 10: 38: 20

we're just -- | think we just answered it, but it's 10:38:23
t hat individuals have varying degrees of fitness or 10:38:25
varying levels of physical activity and -- and 10: 38: 32
activity. 10: 38: 37
That's what it says. 10: 38: 42

Q Al right. Now, let me direct you to 10: 38: 49

st anped page 3 of Caspersen, Exhibit 2009. 10: 38: 53
A. Okay. 10: 39: 02

Q Let ne specifically direct you to figure 10: 39: 12

2. 10: 39: 16
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A Got it. 10: 39: 18

Q It's entitled "Conponents of physical 10: 39: 19
fitness." 10: 39: 22
A Got it. 10: 39: 27

Q Do you agree with figure 2 of Caspersen, 10: 39: 28
Exhi bit 20097 10: 39: 35
MR. SWSHER: Object to form 10: 39: 38

A (Wtness reviews docunent.) Seens 10: 40: 10
correct. 10: 40: 11
Q So figure 2 divides physical fitness into 10: 40: 19

two subcategories: "Health-related fitness" and 10:40: 21
"Skill-related fitness." 10: 40: 27
Do you see that? 10: 40: 29

A | do, yes. 10: 40: 29

Q Do you agree with that definition? 10: 40: 31

MR. SWSHER: (Object to form 10: 40: 34

Q Let ne ask you it slightly differently. 10: 40: 38

Do you agree with that division? 10: 40: 43

MR. SWSHER: Object to form 10: 40: 45

A (Wtness reviews docunent.) 10: 40: 50

The way | understand it, if they -- I'm 10: 40: 59

sure there are other ways to -- to divide or to 10: 41: 02
bi furcate or trifurcate physical fitness with those 10:41:08
two categories -- | understand them It nakes 10: 41: 13
sense. 10: 41: 16
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Q Ckay. And so directing you to the top 10: 41: 17
category, "Health-related fitness." It refers to, 10: 41: 20
in figure 2 (as read): 10: 41: 25

"Cardi orespiratory endurance, Muiscul ar 10: 41: 27
endurance, Muiscul ar strength, Body conposition” and 10:41:30
"Flexibility." 10: 41: 34

Do you see that? 10: 41: 35

A. | do. 10:41: 35

Q Do you agree that cardiorespiratory 10: 41: 42
endurance, mnuscul ar endurance, muscul ar strength, 10: 41: 43
body composition, and flexibility are conponents of 10:41:46
physical fitness? 10: 41: 52

A Yes. 10: 42: 10

Q Ckay. And would a person of ordinary 10:42: 12
skill in the art in 2003 understand that 10: 42: 15
cardi orespiratory endurance, mnuscul ar endurance, 10:42: 19
muscul ar strength, body conposition, and 10: 42: 22
flexibility are components of physical fitness? 10: 42: 26

MR. SWSHER: Object to form 10: 42: 29

A They shoul d. 10: 42: 30

Q Al right. Let nme now direct you back to 10: 42: 35
st anped page 4 of Caspersen, Exhibit 2009. 10: 42: 38

Now, in the mddle of that page there's a 10: 42: 50
table entitled "Health-rel ated physical fitness 10: 42:52
neasures." 10: 42: 56
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Do you see that? 10: 42: 57

A | do, yes. 10: 42: 58

Q. So in the top rowit refers to the 10: 43: 10
"Fitness conponent"” and then several columms 10: 43: 17
associ ated with eval uati on procedures. 10: 43: 23
Do you see that? 10: 43: 26

A You nmean in the nmiddle of the page? 10: 43: 29

Q Yes. 10:43: 31

A That table? 10: 43: 32

Q Yes. 10: 43: 32

A Yes. 10: 43: 33

Q So the table provides -- for exanple, in 10: 43: 34

the colum "Fitness Components,"” it lists the -- 10: 43: 36
the different fitness conponents in rows, and then 10: 43: 40
for each fitness conponent it provides, in nultiple 10:43:48
col ums, evaluati on procedures. 10: 43: 52
Do you see that? 10: 43: 56

A | do, yes. 10: 43: 56

Q. Ckay. So let me direct you to the fitness 10:43:58
conponent that's entitled "Body conposition.” 10: 44: 02
A Okay. 10: 44: 06

Q Do you agree that body conposition can be 10: 44: 09
tested by a | aboratory procedure such as underwater 10:44:11
wei ghi ng? 10: 44: 15
A That's what it says here, yes. 10: 44: 24
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Q Do you agree with that? 10: 44: 26
A Yes. 10: 44: 27
Q. And what is underwater weighing, to your 10: 44: 27
know edge? 10: 44: 30
A Underwat er wei ghing is a procedure where 10: 44: 30
the subject is placed in a tank of water that has 10: 44: 36
a -- say, sitting on a seat which has a scale on it 10:44:40
to neasure the wei ght of the person, and the tank 10: 44: 45
is filled with water up -- over his or her head for 10:44:49
a few seconds, and then the weight is then 10: 44: 52
measured, and the difference is used to determ ne 10: 44: 55
the density or specific gravity of the user -- of 10: 44:. 58
the -- of the patient -- the subject. 10: 45: 03
Q Ckay. And do you see that right after 10: 45: 07
under -- "Underwater weighing" in the table there's 10:45:12
a reference to "potassi um40"? 10: 45: 16
A. | do, yeah. 10: 45: 20
Q Do you know what that refers to? 10: 45: 21
A "' mnot sure, no. 10: 45: 22
Q. Now, noving one col um over, do you agree 10: 45: 26
t hat body conposition can be tested by a skinfold 10: 45: 33
test? 10: 45: 40
A Well, it can be estimated based on -- can 10: 45: 44
be estimated, yes. 10: 45: 53
Q Can body conposition be measured by body 10: 45: 55
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mass i ndex or BM? 10: 45: 59
A Body conposition? 10: 46: 05
That there would be -- that's a very | oose 10:46:08
estimation. 10: 46: 13
Q BM is a |loose estimtion of -- 10: 46: 18

A Body conposition. 10: 46: 21

Q -- body conposition? 10: 46: 23

A Yes. 10: 46: 24

Q But you woul d agree that a person of 10: 46: 24
ordinary skill in the art in 2003 woul d under st and 10: 46: 27
that BM can be a neasure of body conposition? 10: 46: 29
MR. SWSHER: Object to form 10: 46: 34

A. Well, it's not a nmeasure of body 10: 46: 35
conmposition. It's a -- it's not a nmeasure. It's 10: 46: 36
-- it would be, at best, an estinmation. 10: 46: 40
Q Ckay. So -- 10: 46: 40

A Loose -- | oose estimation. Sorry. 10: 46: 46

Q Sorry. Didn't nmean to interrupt. 10: 46: 48

So you would agree that a person of 10: 46: 49

ordinary skill in the art in 2003 woul d understand 10: 46: 51
that BM can be an estimate or estimtion of body 10: 46: 54
conposition? 10: 46: 59
MR. SWSHER: Object to form 10:47:00

A Again, it would be, you know, a |oose 10:47: 02
estimation. 10: 47: 06
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Q So the answer is yes? 10:47:08

MR. SWSHER: Object to form 10:47: 11

A If you put "loose" in there. 10:47: 12

Q Ckay. Doctor Bergeron, what is body nass 10: 47: 14

i ndex or BM ? 10: 47: 37
A BM is a |loose estimtion of body 10:47: 39
conposition calculated by the -- dividing the 10: 47: 43
wei ght or the nass of the person over their height 10:47:51
squared -- so it could be kilograns over neters 10: 47: 54
squared -- to give a -- basically it's a ratio of, 10: 47: 57
sort of, the height, width of the patient, sort of 10: 48: 00
the -- if sonmeone's tall and thin versus sort of 10: 48: 03
wi de and squat kind of estinmation, but it breaks 10: 48: 11
down -- well, that's what it does. 10: 48: 17
Q So in 2003 were physicians and trainers 10: 48: 19
utilizing BM as an estimation or an estimte for 10: 48: 30
body conposition? 10: 48: 37
MR. SWSHER: (Object to form 10: 48: 39

A That was still sort of the last -- the 10: 48: 45
least -- put it this -- if that's all there was, 10: 48: 49
then yes. If there was no other nethod -- if there 10:48:57
were no other neans avail able, yes. 10: 49: 00
Q So were you personally aware in 2003 of 10: 49: 02
physicians or trainers using BM as an estimate for 10:49:06
body conposition? 10: 49: 10
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A Yes. 10: 49: 10

Q Is BM based on the gender of a person? 10: 49: 18

A No. 10: 49: 22

Q Is BM based on the age of a person? 10: 49: 23

A No. 10: 49: 25

Q Doct or Bergeron, can weight influence a 10:49: 42
person's cardi orespiratory endurance? 10: 49: 45
MR. SWSHER: Object to form 10: 49: 49

A As we described -- or discussed earlier, 10: 49: 50
yes, it could. 10: 49: 52
Q And, Doctor Bergeron, can weight influence 10:49:53

the level of fitness of a person? 10: 49: 56
MR. SWSHER: Object to form 10: 50: 00

A. Fitness. .. 10: 50: 01

To the extent that it alters VO2 max, yes. 10: 50: 05

Q Al right. Let nme direct you now back to 10: 50: 25
Exhi bit 2008, your suppl enental decl aration. 10: 50: 28
Al right. 1'd like to direct you to 10: 50: 57

nati ve page 14, stanped page 17, of Exhibit 2008. 10:51: 01
A Native 147 10: 51: 14

Q Yes. 10: 51: 15

A Got it. Okay. 10: 51: 16

Q So | wanted to direct you again to 10:51: 18
paragraph 27. Take a nonment to read that to 10:51: 21
your sel f. 10: 51: 27
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A (Wtness reviews docunment.) OCkay. 10: 51: 42

Q So you provide in paragraph 27 that (as 10: 51: 42
read): 10: 51: 42
"...the plain and ordinary meani ng of 10: 51: 47

wherein an exertion level is based on the |evel of 10: 51: 49
physical fitness of a user to be to a person of 10: 51: 52
ordinary skill in the art, an exertion |evel that 10: 52: 01
takes into account an individual user's particular 10:52: 03
physical fitness condition, as assessed by fitness 10: 52: 08
condition criteria such as cardiorespiratory 10: 52: 11
endur ance. " 10: 52: 14
Do you see that? 10: 52: 17

A | do. 10: 52: 17

Q So I'"'mgoing to ask you a -- a few 10:52: 18
questions about the plain and ordi nary neaning that 10:52:24
you' ve provided in paragraph 27. 10: 52: 27
A Ckay. 10:52: 30

Q So the plain and ordinary neaning utilizes 10:52:32

the word "condition." 10: 52: 37
Do you see that? 10:52: 39

A (Wtness reviews docunment.) That's -- in 10: 52: 50

the last part of the paragraph? 10:52:51
Q Yes. 10: 52: 52

A Yes. 10: 52: 52

Q And the claimlanguage utilizes the word 10: 52: 53

Page 58
Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127
lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017 Page 58

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00438




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

"l evel . " 10: 52: 57
Do you see that? 10: 52: 58

A Yes. 10: 52: 58

Q Is there a difference in neani ng between 10:53: 03

the word "level"” and the word "condition"? 10: 53: 08
MR. SWSHER: Object to form 10: 53: 14

A Yes -- yes. 10: 53: 19

Q Ckay. So what would be the difference in 10: 53: 24
meani ng between the word "level"” and the word 10: 53: 25
"condition" to a person of ordinary skill in the 10: 53: 28
art as of 20037 10: 53: 31
MR. SWSHER: Object to form 10: 53: 33

A. Well, the -- an exertion level is, sort 10: 53: 43

of, sterile -- just say a -- a value, a nunmber; and 10:53:52
the point is that it doesn't capture the -- the 10: 53: 57
preferred definition which we offer; that it's 10: 54: 04
actually not just a -- a nunber or value, but it's 10: 54: 08
actually directly tied to the particular user, to 10:54: 11
their particular -- their specific condition, 10: 54: 15
specific |l evel of fitness. 10:54: 19
It's not just an arbitrary level, an 10:54: 21
arbitrary -- arbitrary -- or, again, sterile is 10: 54: 23
probably the word I want to use, not tied to any 10: 54: 29
particul ar person, but -- so based on statistics or 10:54:32
sone other -- other neans versus a particular 10: 54: 36
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user's |l evel of fitness. 10: 54: 39
Q Al right. So let me try to ask the 10: 54: 43
question slightly differently. 10: 54: 45
A Sure. 10: 54: 47

Q I"'m-- 1"mnot tal king about the exertion 10: 54: 48

l evel, per se. [|I'mjust tal king about the -- the 10: 54: 52
word "level" with respect to the word "condition." 10: 54: 57
So the clai mlanguage says "a | evel of 10: 55: 03

physical fitness," and you posit that a person of 10: 55: 07
ordinary skill in the art in 2003 woul d under st and 10: 55: 14
the plain and ordinary nmeaning to include "physical 10:55:16
fitness condition." 10: 55: 20
So what I'"'mtrying to understand is what's 10:55:24

the difference, in your mnd, between a "level of 10: 55: 25
physical fitness" and a "physical fitness 10: 55: 31
condi tion"? 10: 55: 34
MR. SWSHER: (Object to form 10: 55: 35

A And are you asking nme about the "wherein 10: 55: 35

an exertion level™ that level? The first three 10: 55: 51
words in that sentence, whereas -- |'msorry -- 10: 55: 56
"wherein an exertion level." That's the |evel 10: 55: 59
you' re tal king about? 10: 56: 03
Q No, Doctor Bergeron. The -- the next 10: 56: 05

| evel . 10: 56: 07
A Okay. 10: 56: 07
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Q "Based on a | evel of physical fitness." 10: 56: 08

A Ckay. That's clearer. GOkay. Thank you. 10: 56: 10

Q Sorry. 10:56: 12

A (Wtness reviews docunment.) Well, | think 10:56:49

you have to take the -- the word "level," "physical 10:56:51
fitness" and "condition" in the context that 10: 56: 56
they're provided. So just -- just the words in 10:57: 00
space, it's hard to define the difference or 10:57: 03
simlarity, but the -- you know, the point is if 10:57: 11
you |l ook at "condition," condition has a -- the 10: 57: 13
phrase following it, "as assessed by fitness 10:57: 18
condition criteria such as cardiorespiratory 10: 57: 22
endur ance," whereas the -- again, that |evel of 10: 57: 25
physical fitness is -- is sort of sterile. It's 10: 57 28
not tied to any particular person or user. |It's 10:57: 31
just a -- it's just a |level. 10:57: 34
Q So you understand "wherein exertion |evel 10: 57: 43

is based on a |l evel of physical fitness of a user” 10: 57: 47
to be sterile and not tied to any particul ar person 10:57:51
or user? 10: 57: 54
A Yes. 10: 57: 55

Q So what is your understanding -- strike 10: 57: 58

t hat . 10: 58: 22
How woul d a person of ordinary skill in 10: 58: 26

the art in 2003 understand the term"fitness 10: 58: 28
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condition criteria" that you provide in paragraph 10: 58: 34
27 of Exhibit 20087 10: 58: 36
MR. SWSHER: (Object to form 10: 58: 40

A Well, | mean as -- as the sentence says, 10: 58: 48

"as assessed by fitness criteria --" sorry. (As 10: 58: 55
read): 10: 58: 55
"...as assessed by fitness condition 10: 58: 58

criteria such as cardiorespiratory endurance." 10: 59: 00
So that sort of defines it right there. 10: 59: 04

So as an exanple. | would say that the fitness 10: 59: 06
condition criteria, an exanple, would be that the 10: 59: 09
user's -- an assessnent would be required of the 10: 59: 12
user such as their cardiovascular -- or sorry -- 10: 59: 16
cardi orespiratory endurance. 10: 59: 24
Q Is the criterialimted to 10: 59: 24
cardi orespiratory endurance? 10: 59: 27
MR. SWSHER: (Object to form 10: 59: 28

A No. 10: 59: 30

Q What are other criteria that would be 10: 59: 31
known to a person of ordinary skill in the art as 10: 59: 34
of 20037 10: 59: 35
MR. SWSHER: Object to form 10: 59: 40

A Well, we just -- | think we just went over 10:59:45

in that previous -- the previous reference we cited 10:59:47
there was five -- | thought there were -- there's 10: 59: 55
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five-or-so categories in the -- Caspersen? 10: 59: 57
Q So you're referring to Exhibit 2009? 11: 00: 03

A Exhi bit 2000- -- yes, | am So we just 11:00: 07
went over -- 11: 00: 11
Q Are you -- 11: 00: 14

A -- figure 2 for exanple. 11: 00: 14

Q Fi gure 2? 11: 00: 15

A Yeah. 11: 00: 16

Q So the other criteria beyond 11:00: 17
cardi orespiratory endurance would be -- 11: 00: 22
A. Coul d i nclude nmuscul ar endurance, nuscular 11:00: 23
strength, body conp, and flexibility. 11: 00: 27
But inthis -- inthis -- in this case, 11: 00: 31

the "case" neaning this -- this proceeding, 11:00: 38
what ever, cardi ovascular -- cardiorespiratory 11: 00: 42
endurance is the nost obvious to use. 11: 00: 47
Q But the other four that you listed -- 11: 00: 55
muscul ar endurance, nuscul ar strength, body 11:00: 58
conposition, and flexibility -- could also be used 11:01: 01
as fitness condition criteria? 11: 01: 05
MR. SWSHER: Object to form 11: 01: 09

A Well, with the -- with the -- putting the 11:01: 11

| east ampunt of weight on body conposition, yes. 11:01: 14
Q Are there any other fitness condition 11:01: 39
criteria that would be known to a person of 11: 01: 42
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ordinary skill in the art as of 2003? 11:01: 46
MR. SWSHER: Object to form 11:01: 48

A None cone to mnd right now. 11:01: 53

Q So paragraph 27 of Exhibit 2008 provides 11: 02: 22
that (as read): 11: 02: 30
"...an exertion |level that takes into 11: 02: 35

account an individual's -- individual user's 11: 02: 37
particular fitness condition as assessed by fitness 11:02:40
condition criteria such as cardiorespiratory 11:02: 45
endur ance. " 11: 02: 48
I want to focus you on the |anguage "as 11: 02: 50

assessed by." 11: 02: 53
A. Ckay. 11: 02: 54

Q What do you nean by "as assessed by"? 11:02: 57

MR. SWSHER: Object to form 11: 03: 01

A. Determ ned by. Deternined by. 11:03: 19

Q As determ ned by. 11:03: 21

So would it be fair to say that a criteria 11:03:29

such as cardiorespiratory endurance would indicate 11:03: 34
the physical fitness condition of a user? 11: 03: 39
MR. SWSHER: Object to form 11:03: 47

A I believe that's correct, yes. 11:03: 50

I would add: As -- as a conmponent of 11:04: 07

fitness, yes. 11: 04: 10
Q What do you mean by that, Doctor Bergeron? 11:04:18
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A. Well, | mean, we tal ked, for exanple -- 11: 04: 20
again, back to this reference, we tal ked about 11:04: 22
ot her indicators such as the muscular strength. So 11:04:23
it'"s not -- so you could be fit cardi ovascularly 11: 04: 27
but less fit in terns of strength. 11:04: 31

Q Uh- huh. 11: 04: 33

A VWher eas soneone el se -- soneone else could 11:04:33
be -- another athlete could be cardiovascularly fit 11:04: 36
and al so nuscularly, strength-wise. So there are 11: 04: 40
| evels of fitness. I'msaying this is -- |I'mnot 11: 04: 43
saying this is the only way to assess fitness is by 11:04:46
cardi ovascul ar -- or cardiovascular -- sorry. 11: 04: 50

That's all. 11: 04: 54

Q That's -- would it be fair to say that's 11:04: 56
why you provided "as assessed by fitness condition 11: 04: 59
criteria such as cardiorespiratory endurance"? 11: 05: 06

A Yes. 11: 05: 09

Q The "such as" allows for other criteria to 11:05:10
be utilized in assessing a person's particul ar 11:05: 13
physi cal condition? 11: 05: 17

MR. SWSHER: Object to form 11:05: 19

A well, it allows nme, for exanple, to use -- 11:05:20
to assess a -- to consider nuscular strength, for 11: 05: 24
exampl e. 11: 05: 27

Q Okay. 11: 05: 27
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THE WTNESS: |It's actually easier for ne 11: 05: 38

to read that way. Does it affect your canera? 11: 05: 40
VI DEO OPERATOR:  (Nods.) 11: 05: 44

THE WTNESS: Oh, sorry. 11: 05: 46

Q Doct or Bergeron, who is a person of 11: 06: 04
ordinary skill in the art as of 2003 that's 11: 06: 08
referenced in paragraph 27 of your declaration? 11: 06: 10
MR. SWSHER: Object to form-- apologies. 11:06:17

A VWho is? Well, we define the POSITA -- or 11: 06: 19

a person of ordinary skill in the art -- let's see. 11:06:22
Page -- page 8. Let's see. 11: 06: 31
Do you want to go to the original report? 11: 06: 46

Q Yes. |If you' d like to go there. 11: 06: 49

A Sure. 11: 06: 51

Q That woul d be Exhibit 2001. 11: 06: 52

A. Yes. So -- so page 15, paragraph 35. So 11: 06: 54
|"mjust simply accepting the petitioner's 11:07: 32
definition of a POSITA 11: 07: 37
Q. This is paragraph 35 of -- 11:07: 38

A. of 2001. 11:07: 43

Q o 2001. 11: 07: 44

And do you agree with that definition of a 11:07:46

POSI TA set forth in paragraph 35 of Exhibit 2001? 11: 07:51
MR. SWSHER: Object to form 11:07: 57

A That's the one | used in ny eval uation, 11:07: 58
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yes. 11:08: 01
Q As you sit here today, you don't have any 11:08: 01
objections to that definition as set forth in 11:08: 03
paragraph 35 of Exhibit 20017 11:08: 05
MR. SWSHER: Object to form 11: 08: 08

A Correct. 11:08: 12

Q And turning back to paragraph 27 -- 11: 08: 16

A Yes. 11:08: 23

Q -- of Exhibit 2008 -- 11: 08: 23

A 277 11: 08: 25

Q Yes. 11: 08: 26

A. Ckay. 11:08: 26

Q When you provided the plain and ordinary 11:08: 32
meani ng of "wherein exertion |level is based on a 11:08: 34
| evel of physical fitness of a user," you did that 11:08: 39
fromthe perspective of a person of ordinary skill 11:08: 45
in the art as defined in paragraph 35 of Exhibit 11:08: 47
20017 11: 08: 50
A Yes. 11: 08: 54

MR. ARJOMAND: So -- put that to the side. 11:09:26

No worri es. 11: 09: 33
MR. SWSHER: Keeping it tidy. 11: 09: 34

THE W TNESS: Don't want it to spread out. 11:09: 37

Q So let me ask you a hypothetical, Doctor 11:09: 39

Ber ger on. 11: 09: 41
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It's, again, associated w th paragraph 27 11:09: 43

of Exhibit 2008; okay? 11: 09: 46
A Ckay. 11:09: 53

Q So let's say there's a system an exercise 11:09:53
system that uses a person's VO2 max nunmber to set 11: 09: 57
an exertion |level; okay? 11:10: 07
A Ckay. 11:10: 11

Q In that situation, would the system be a 11:10: 13
system where an exertion level is based on a |evel 11:10: 20
of physical fitness of a user? 11:10: 24
MR. SWSHER: (Object to form 11:10: 27

A. | believe so, if we measured the person's 11: 10: 33

Vo2 -- we neasured a user's VO2 nax. 11:10: 35
Q Uh- huh. 11:10: 39

A Yes. 11:10: 43

Q So if the exertion level is set based on a 11:10:43
person's VO2 max, then you would agree that that 11:10:51
exertion level is based on a level of physical 11:10: 56
fitness of a user? 11:10: 59
MR. SWSHER: Object to form 11:11:01

A If it's the sane user, the same person 11:11: 05
bei ng nmeasured, yes. 11:11: 07
Q And if the systemestimtes VO2 max in 11:11: 43
setting the exertion level, would that system be 11:11:51
based on the |level of physical fitness of a user? 11:11: 54
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MR. SWSHER: (Object to form 11:11:56

A When you say "estimate," it depends. You 11:12: 01
know, what's -- what's being estimted? 11:12:03
I guess who's being estinmated? 11:12: 07

Q So et me ask the question again. 11:12: 11

And if the systemestimates VO2 max of a 11:12:12

user in setting the exertion |evel, would that 11:12:18
system be based on a level of physical fitness of 11:12: 22
t hat user? 11: 12: 24
MR. SWSHER: (Object to form 11:12: 25

A If 1I'munderstandi ng your question 11:12: 37
correctly, so if the -- if the user is eval uated, 11:12: 38
sonmebody -- the VO2 max is estinmated of that 11:12: 45
particular user and it's used on them-- and that 11:12:50
same value is used to determ ne 11:12: 53
cardi orespiratory -- cardiorespiratory endurance, 11:13: 00
t hen yes. 11:13:01
Q Well, | think it's a -- let nme ask you 11:13:18
again to nake sure that the record is clear. 11:13: 20
So if a systemestinmates the VO2 nmax of a 11:13: 22

user to set an exertion level, would that exertion 11:13: 28
| evel be based on a level of physical fitness for 11:13: 37
t hat user? 11:13: 39
MR. SWSHER: (Object to form 11:13: 42

A Are we still -- who now -- are we back to 11:13: 43

Page 69
Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127
lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017 Page 69

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.

IPR2023-00438




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

here? O where are we? 11: 13: 46
Q Yes. |It's still the sane -- still on a 11:13: 47
hypot heti cal, yes. 11:13:51
A So if | understand you, if that -- if 11:13:51
that -- if the measurenent or the estimation is for 11:13:54
that particular user, then yes. 11:13:59
Q So let me direct you back to paragraph 27 11:14: 49

of Exhibit 2008. Your -- your definition of -- or 11:14: 52
your meani ng of "wherein exertion level is based on 11:15:03
a |l evel of physical fitness of a user," utilizes 11:15: 10
t he phrase "that takes into account.” 11:15: 14
Do you see that? 11:15:16

A | do, yes. 11:15: 17

Q What do you nean "that takes into 11:15:18
account"? 11:15: 21
MR. SWSHER: (Object to form 11:15: 22

A It considers. 11:15: 39

Q So the -- strike that. 11: 15: 56

So paragraph 27 provides a plain and 11:16:01

ordi nary nmeani ng of "where an exertion level is 11:16: 06
based on a |l evel of physical fitness of a user." 11:16: 10
Do you see that? 11:16: 13

A | do, yes. 11:16: 13

Q So the -- the | anguage that | just quoted 11:16: 14
utilizes the word "based on a | evel of physical 11:16: 20
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fitness." 11: 16: 24
A Based on. .. 11:16: 27

Q Is the term "based on" different than the 11:16: 28
term"that takes into account," in your view? 11:16: 32
A (Wtness reviews docunent.) 11:16: 39
Well, | think the "takes into account” is 11:16: 48

| ess inclusive. "Based on" is nore inclusive. 11:16: 50
Q How so0? 11: 16: 56

A Wl |, "based on" -- based on the |evel of 11:16: 57
physical fitness. So that says -- so | nean, 11:17: 00
that's the -- it's a function of the physical 11:17:02
fitness of a user whereas "takes into account"” 11:17: 05
means that there -- there's roomfor other -- other 11:17:10
factors. 11:17:13
Q So "takes into account" is nore inclusive 11:17: 16

or | ess inclusive? 11:17: 26
A Less incl usive. 11:17: 28

Q How could it be less inclusive if it takes 11:17:29
into account -- 11:17: 33
A I"'msorry. I'msorry. You're right. 11:17: 33

Q -- nmore factors? 11:17: 34

A So "based on" would be specific. Mybe 11:17: 35
"inclusive" is the wong word. So "based on" would 11:17:39
be nmore specific. And "takes into account" is less 11:17:44
specific. 11:17:50
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Q Can you explain that?
MR. SWSHER: Object to form
A Expl ain that.
So if I said -- in the first part, in the
first sentence, "wherein an exertion |level is based

on a level of a physical fitness of a user" --

Q Uh- huh.
A. -- it's based on -- | said it's based on
that -- Ais based on B. Whereas in the -- the

second sentence that offer "an exertion | evel that
takes into account an individual's -- user's -- an
i ndi vi dual user's particular physical fitness

condi ti on, "takes into account" is -- it doesn't
say "based on." It's -- "based on" would be nore
specific or nore -- or narrower.

"Takes into account” includes "based on"
init -- within it, but it could also be based on
other things 'cause it takes into account.

Q. Why did you utilize "takes into account"
when the phrase "wherein exertion level is based on
a level of physical fitness of a user" uses the
word "based on"?

MR. SWSHER: (Object to form

A VWhy? (Wtness reviews docunment.) |'m not

sure why.

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:18:

11:109:

11:19:

11:19:

11:19:

11:19:

11:19:

11: 20:
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Q Did you wite -- strike that. 11:20: 37

Did you... 11: 20: 45

Al right. Let me -- let me ask you this 11:21:10

guestion now that we've focused on paragraph 27 of 11: 21: 12
Exhi bit 2008 for a bit here. 11: 21: 16
VWhat's the difference between | evel of 11:21:18

physical fitness and a physical fitness condition? 11: 21: 23
A Well, again, back to the -- sort of, the 11: 21: 31
sterile nature of the first definition versus 11: 21: 33
the -- the particular user's condition in the 11:21: 38
second -- second sentence or definition. 11: 21: 44
So that the point is whether this is 11:21: 47

"based on" or "takes into account." The point is 11: 21:50
the -- the -- trying to show that that -- it's -- 11:21:53
it's more -- nore correct to look at the user's 11: 21: 59
fitness condition, a particular user's -- 11:22: 05
particul ar condition of the specific user that's 11:22:08
bei ng eval uated and not sone predefined | evel based 11:22:12
on statistics or sone other -- other measures, 11: 22: 17
ot her cal cul ations, but it's based on sonething 11: 22: 20
that -- it takes into account that particular 11:22: 23
user's condition. 11: 22: 27
Q So your understanding of "wherein an 11: 22: 30
exertion level is based on a level of physical 11:22: 46
fitness of a user” to not -- strike that. 11: 22: 50
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So your understandi ng of "wherein an 11:22:56

exertion level is based on a level of physical 11:22:58
fitness of a user"” does not take into account a 11: 23: 00
particul ar user's condition? 11:23:03
MR. SWSHER: Object to form 11: 23: 08

A It doesn't necessarily do that; that's 11:23:09
correct. It can be read just as a -- can just be 11:23: 10
as sterile level of fitness. 11: 23: 14
Q Uh- huh. 11:23:19

A And based on, for exanple, statistics of a 11:23:20

| arge popul ation, for exanple. 11:23: 22
Q Do you understand the term "wherein 11: 23: 43
exertion level is based on a |l evel of physical 11: 23: 46
fitness of a user" to be a termin a claimof the 11: 23: 48
'413 patent? 11: 23: 54
A Do | understand it is? 11: 23: 58

Q (Nods.) 11:23:58

A | think it's the limtation of the, for 11: 24: 01
example, the first patent -- first independent 11:24: 05
patent -- first independent claim 11: 24: 06
Q Uh- huh. 11:24:08

So goi ng back to your -- the meaning that 11:24:16

you believe a person of ordinary skill in the art 11:24: 23
woul d apply to "wherein exertion level is based on 11:24: 25
a |l evel of physical fitness of a user," you refer 11:24: 29
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to (as read): 11: 24: 32
"“...an individual user's particular 11:24: 33

physical fitness condition as assessed by fitness 11:24: 39
condition criteria such as cardiorespiratory 11: 24: 42
endur ance. " 11: 24: 46
Do you see that? 11: 24: 47

A | do. 11: 24: 47

Q So does the criteria such as 11: 24: 47
cardi orespiratory endurance act as a proxy for a 11:24: 54
person's physical fitness condition? 11:25:01
MR. SWSHER: (Object to form 11: 25: 06

A A proxy. 11:25:12
I"'mnot sure | understand that one. 11: 25: 15

Q Do you under stand what the word "proxy" 11:25:19
means? 11:25: 21
A. Sonet hing used in place of sonmething else. 11:25:22

Q Ri ght . 11: 25: 24

A That type -- placehol der. 11: 25: 24

Q. Right. So I'mtrying to understand does 11: 25: 26
your meani ng of an individual user's particul ar 11:25: 29
physical fitness condition as assessed by fitness 11: 25: 34
condition criteria nmean that the fitness condition 11: 25: 38
criteria is a proxy for a person's physical fitness 11:25:43
condi tion? 11: 25: 50
A I think that -- that cardio -- in this 11: 25: 58
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case "cardiorespiratory endurance" is -- is the 11:26: 02
criteria. O maybe the proxy should be -- so 11:26: 08
i nstead of saying, for exanple, if -- "an 11:26: 11
i ndi vi dual user's particul ar physical condition -- 11: 26: 13
fitness condition" be put in "an individual user's 11:26: 17
particul ar cardi orespiratory endurance"; it would 11:26: 20
fit in so that the proxy would be actually the -- 11: 26: 24
the last word in that sentence, not the [ast two 11: 26: 27
wor ds. 11: 26: 31
Q So you think that the plain and ordinary 11: 26: 36
meani ng of "wherein exertion |level is based on a 11: 26: 38
| evel of physical fitness of a user" could also 11: 26: 42
mean "an exertion |evel that takes into account an 11: 26: 46
i ndi vidual user's particular cardiorespiratory 11: 26: 50
endur ance" ? 11: 26: 55
MR. SWSHER: (Object to form 11: 26: 57

A For exanple, yes. 11: 26: 58

Q Do you think that the plain and ordinary 11:27: 12
meani ng of "wherein an exertion level is based on a 11:27:13
| evel of physical fitness of a user" could also 11:27:18
mean that the exertion |level takes into account an 11: 27: 22
i ndi vi dual user's particular fitness criteria? 11: 27: 29
MR. SWSHER: Object to form 11:27: 35

A Fitness criteria... 11:27: 37

Q Let ne -- let ne just ask you again in a 11:27: 46
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di fferent way. 11:27:51
Do you think that the plain and ordinary 11:27:51

meani ng of "wherein an exertion level is based on a 11:27:53
| evel of physical fitness of a user"” could also 11: 27: 56
mean that the "exertion | evel takes into account an 11:28:00
i ndi vi dual user's fitness condition criteria such 11: 28: 04
as that user's cardiorespiratory endurance"? 11:28:08
MR. SWSHER: Object to form 11: 28: 15

A I think that's basically what it says, 11: 28: 16
yes. 11: 28: 17
Q Ckay. So, Doctor Bergeron, what is your 11:28:18
under st andi ng of how one construes patent clains 11:28: 36
under United States patent |aw? 11: 28: 46
MR. SWSHER: Object to form 11:28:50

A How one construes? You nean how one 11:28: 53
under st ands? 11: 28: 55
Q (Nods.) 11:28: 57

A So if I"'mlooking at a -- if I'm | ooking 11:28:58

at aclaimin a patent, | read the -- | read the -- 11:29:02
assum ng there's no definition put forth by the 11:29: 10
court or by other agreenent, | read the plain and 11:29: 13
ordinary neaning of the -- the words as | read 11:29: 16
through the different linmtations, | ook to the 11:29: 18
specification to see if there's any sort of 11:29: 23
specific way of interpreting the claimlanguage. 11:29: 26
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I'd look at the file history to see if 11:29: 31

t here was sonet hing that happened during the -- in 11:29: 33
t he past that m ght change the way sonething should 11:29:37
be interpreted; and then I mght look to -- I'd 11: 29: 39
look to -- if there's a reason to ook to extrinsic 11:29:46
references to clarify some -- sone problems or some 11:29:52
i ssues that might not be clear in the claim 11:29: 54
| anguage and then use ny own background to evaluate 11:29:56
the same material . 11: 30: 04
I's that what you're asking? 11:30: 10

Q Yes, that's -- that's hel pful. 11: 30: 11

So are you doing that analysis fromthe 11:30: 16
perspective of Doctor Bergeron as of 2023 in this 11:30: 17
case or fromthe perspective of a person of 11: 30: 24
ordinary skill in the art as of 2003? 11: 30: 27
A 2003. 11: 30: 28

Q So you nentioned that you | ooked to the 11:30: 37
specification in construing a patent clainm is that 11:30:43
correct? 11: 30: 46
A That's correct. 11: 30: 46

Q And so in this case did you look to the 11:30: 50
'413 patent specification in construing the -- the 11: 30: 57
patent cl ai ns? 11:31:01
A Yes, | did. 11: 31:01

Q Okay. And is it your understandi ng that 11: 31: 05
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if a patent specification describes an exanpl e of 11:31: 09
an invention, then the clainms nust cover that 11:31:13
exanmpl e? 11:31: 17
MR. SWSHER: Object to form 11:31: 19

A They shoul d, yes. 11: 31: 24

Q Ckay. And is it your understandi ng that 11:31: 27

if a patent specification describes an exanpl e of 11:31: 29
an invention, then the clainms are |imted to that 11:31: 33
exanple in the patent specification? 11: 31: 38
MR. SWSHER: (Object to form 11: 31: 41

A ...an exanpl e. 11:31: 49
Well, usually the -- well, ny 11: 31: 54
understanding is that they can be -- that the 11: 31:56
exanpl es provided in the specification, there could 11:31:59
be multiple exanples, all right, one, or -- but 11:32: 02
they' re exanples and usually it has a -- typically 11:32: 07
has a clause in the specification that says the -- 11:32: 10
you know, it's not limted to the exanples provided 11:32:14
here, but there could be al so other exanples 11:32: 16
created, other exanples -- other ways of using the 11:32: 21
i nventi on. 11:32: 27
Q So if the patent specification has just 11:32: 29

one exanple that it describes, are the clains in 11:32: 32
that patent limted to just that one exanple? 11:32: 40
MR. SWSHER: Object to form 11: 32: 44
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A | don't think so. 11: 32: 44

Q You do not think so? 11: 32: 46

A Don't think so. It's an exanple. 11:32: 47

Q Ckay. So in paragraph 27 of Exhibit 2008 11:32:52

you refer to the "plain and ordinary nmeaning." 11: 32: 56
What -- what is your understanding of the term 11:33:01
"plain and ordinary neaning"? 11:33: 03
MR. SWSHER: Object to form 11: 33: 06

A Plain and ordinary neaning is the -- the 11:33: 09
meani ng that woul d be ascribed to the words or 11:33: 11
phrases as understood by a POSITA at the tine of 11:33: 15
the invention. So in 2003 a POSITA, person of 11: 33:19
ordinary skill, reading the text would interpret it 11:33:26
in a plain and ordinary way and that there was 11:33: 30
no -- no special -- no special nmeaning applied to 11: 33: 34
it. 11: 33: 38
MR. ARJOVAND: Let's take a break. 11: 34:12

THE W TNESS: Sure. 11: 34: 14

VI DEO OPERATOR: The tine is 11:34. W're 11:34:15

of f the record. 11: 34: 17
(Wher eupon the deposition recessed at 11:46: 19

11: 34 a.m) 11: 46: 24
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AFTERNOON SESSI ON (12:27 PM) 11: 46: 24
VI DEO OPERATOR: The tine's 12:33. W're 12: 33: 08
back on the record. 12: 33:10
EXAM NATI ON 12:33: 10
BY MS. NGUYEN: 12:27: 29
Q Hi , Doctor Bergeron. 12:33:13
A Hi . 12:33: 15
Q Good afternoon. 12:33: 15
So | wanted to ask you a few questions 12:33:16
about your testinony earlier when you were talking 12: 33:18
to M. Arjonmand. 12:33:19
A Yes. 12: 33: 20
Q Do you recall discussing the VO2 nax 12: 33: 22
testing that you did as a personal trainer? 12: 33: 27
A Yes. 12:33: 29
Q Ckay. And part of that VO2 max testing, 12:33: 29
you mentioned that you would vary the incline on 12:33: 32
these treadmlls; is that right? 12:33: 35
A To increase the intensity of the exercise, 12:33:37
yes. 12:33: 39
Q Ckay. Would you ever vary the speeds? 12:33: 40
A O the speed. Could be the speed. 12:33: 43
Q Okay. 12: 33: 43
A Coul d be both. 12: 33: 46
Q Coul d be bot h. 12:33: 46
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A Yes. 12: 33: 47

Q Ckay. Do you recall the exact speeds that 12:33:48

you were working with? 12:33:51
A No. 12:33:52

Q Do you think it was maybe five niles per 12:33:53
hour ? 12: 33: 57
MR. SWSHER: Object to form 12: 33: 58

A I don't renenber. 12:33:59

Q Okay. Do you think five mles per hour 12: 34:03
woul d be a reasonable speed to test sonebody for 12: 34: 04
VO2 max? 12: 34: 08
MR. SWSHER: Object to form 12: 34: 09

A. Trying to visualize the feet noving. 12:34: 11
Dependi ng on the person. | nean, it could 12:34:14

be -- you know, depends. 12: 34: 16
Q Ckay. Wuld it be suitable for sonme 12:34: 17
peopl e? 12: 34: 20
MR. SWSHER: (Object to form 12: 34: 22

A I'd be guessing. | didn't -- perhaps. 12: 34: 26

Q Per haps? 12: 34: 29

A I nmean, if it's hypothetical or -- | don't 12:34:29
remenber what the speed was. 12: 34: 32
Q Ckay. How about ten miles per hour? |Is 12:34: 33

t hat considered a suitable speed when it conmes to 12: 34: 37
running on a treadml!l -- 12: 34: 40
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MR. SWSHER: (Object to form 12: 34: 44

Q -- for VO2 max testing? 12: 34: 44

MR. SW SHER: Apol ogi es. 12: 34: 47

Cbject to form 12: 34: 48

A Seens a little fast, but depends on where 12:34: 49

you are in the -- I'"mguessing. | don't -- | don't 12:34:51
remenber the speeds. Five seens al nost |ike 12:34:55
wal ki ng fast. Ten's kind of noving up there. | 12: 34: 57
mean, if the person were older, you'd want to go 12:35: 04
slower. |If the person had some sort of potentially 12:35:06
a cardi ovascul ar di sease, you want to go nore slow  12:35:10
And -- but for general user, a general 12:35:13
particular -- the average person, | just don't 12: 35: 15
remenber the nunbers. 12: 35: 21
(Court Reporter conment.) 12: 35: 22

Q Ckay. So five miles per hour seens |ike 12: 35: 22

wal king fast. Ten miles per hour is faster, but 12: 35: 38
per haps peopl e who are ol der, you would want to go 12: 35: 44
sl ower . 12: 35: 47
What about 14 miles per hour? 12:35: 49

MR. SWSHER: Object to form 12:35:52

A Same -- don't know. Don't recall. It's 12: 35: 53
been -- it's been, | mean, 20, 25 years or so. 12:35: 56
It's -- it's been a while. 12: 36: 02
Q Okay. 12: 36: 02
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A So |l -- 1 just don't recall the nunbers. 12: 36: 04

Q Do you think 14 mles per hour is too fast 12:36:06

for VO2 max testing? 12:36: 09
MR. SWSHER: Object to form 12:36: 11

A Again, I"'mjust -- |I'd be guessing. | 12: 36: 16
don't know. 12: 36: 18

Q And, then, in this VO2 max testing, were 12: 36: 21

you at all nmeasuring heart rate? 12: 36: 24
MR. SWSHER: Object to form 12: 36: 28

A Heart rate was being nonitored, yes. 12: 36: 29

Q Ckay. Were you neasuring -- were you 12:36: 32
moni toring heart rate zones? 12: 36: 34
MR. SWSHER: Object to form 12: 36: 36

A. Zones. | don't recall. 12: 36: 37

Q Ckay. During this testing do you recall 12: 36: 43

any ot her values that you were measuring? 12: 36: 45
MR. SWSHER: (Object to form 12: 36: 50

A Ot her than VO2 max? There was a -- well, 12: 36: 54
there's an EKG attached to the person. So EKG 12:36:59
Q EKG. 12:37: 02

And when you say "EKG " does that nean 12:37:18

there are sensors attached to the person you are 12:37: 23
testing? 12:37: 25
A Yes. 12:37: 26

Q Were they electrical sensors? 12:37: 27
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A Yes. 12:37: 29

Q Ckay. So electrical sensors were well 12:37: 31
known back in -- you said 1990 to 1995, give or 12:37: 34
t ake. 12:37: 39
MR. SWSHER: Object to form 12:37: 41

A Well, yeah, there's that -- electrical 12:37: 41
sensors were well known, yes. 12: 37: 44
Q And woul d you agree that heart rate 12:37: 45
sensors were wel|l known? 12: 37: 47
MR. SWSHER: Object to form 12:37: 49

A In 2003, yes. 12: 37:50

Q And woul d you agree that the heart rate 12:37:51
sensors that were well known in 2003 neasured heart 12:37:55
rate zones? 12:38: 00
MR. SWSHER: Object to form 12:38:01

A. Heart rate zones? They neasured heart 12:38: 03
rate. 12:38:08
Q Did they nmeasure heart rate zones? 12:38:08

MR. SWSHER: Object to form 12:38: 10

A They neasured heart rate, not zones. 12: 38: 13

Q Ckay. And would you -- fromthe neasured 12:38: 16
heart rate was it common to determ ne heart rate 12: 38: 22
zones? 12: 38: 25
MR. SWSHER: (Object to form 12: 38: 27

A For heart rate... 12:38: 33
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Well, you could -- you don't need to 12:38: 36

measure heart rate to have zones. You could 12: 38: 40
have -- you coul d have preestablished zones, 12:38: 41
dependi ng how you define zones. 12:38: 45
So in testing -- inthis -- in this 12: 38: 47

testing that was, again, 25, 30 years ago, | recall 12:38:52
the -- | don't recall any -- any zones being an 12:38:58
issue. We weren't |ooking at zones. We were just 12: 39: 02
measuring heart rate. 12:39:02
(Court Reporter comment.) We're not 12:39: 02
measuring zones. We're just neasuring just heart 12:39: 09
rate, as | recall. 12: 39: 11
Q Were you determ ning zones from neasured 12:39: 12
heart rate? 12: 39: 15
MR. SWSHER: Object to form 12:39: 16

A. We were determ ning VO2 nax. 12:39: 17

So no. 12:39: 19

Q And earlier you said it depends on how you 12:39:25
define zones. 12: 39: 28
What is a zone? 12: 39: 29

MR. SWSHER: Object to form 12:39: 32

A Well, you could just -- you can define a 12:39: 32
zone, for exanple, as used in these patents, you 12:39: 35
could have a -- a zone of -- a training zone. So 12:39: 38
once you establish the maxi mum heart rate for a 12: 39: 44
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person, the idea is to -- to establish a training 12: 39: 47
zone -- say, 70 percent of maximum heart rate, plus 12:39:53
or mnus some percentage -- and that's where you 12:39: 57
want to train, for exanple. 12:40: 00
Q Ckay. So just to make sure | understand 12:40: 05
this: A training zone, would it be a heart rate 12: 40: 08
plus or minus -- you said percentage; is that 12:40: 36
right? 12: 40: 38
MR. SWSHER: Object to form 12: 40: 39

A Well, if you -- again, if you're using 12: 40: 40
heart rate as the -- the thing you're measuring, 12:40: 42
you woul d have -- the zone would be -- a training 12:40: 49
zone is a -- for exanple, if you were training at 12:40: 51
70 percent, the idea is to stay at 70 percent plus 12:40: 55
or mnus some sl ack. 12: 40: 58
So if you went too fast, you'd slow down; 12: 40: 59

if you went too slow, you'd want to speed up to 12:41: 02
get -- let's just say 70 percent. That's where 12:41: 04
you're trying to train. So being in a zone is that 12:41:07
range of, say, 65 to 75 percent of maxi num heart 12:41: 10
rate, for exanple. Could be over, could be higher, 12:41:14
dependi ng on the person. 12:41: 16
Q Okay. So would it be fair to say that, in 12:41:17
your opinion, a zone has -- is a range defined by a 12:41:25
lower limt, for exanple, 65 percent, and an upper 12:41: 29

Page 87
Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127
lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017  Page 87

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00438




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

limt, for exanple, 75 percent? 12:41: 35
MR. SWSHER: Object to form 12:41: 36

A So if we're talking zone -- yeah, if we're 12:41:38

tal king the same -- say if the percent of maximum 12:41: 45
heart rate, maximum heart rate is 220 m nus age, 12:41: 49
for exanple, and then a zone would be sonme nunber, 12:41: 53
sone percentage of that above -- above and below -- 12:41:55
Q Okay. 12:42: 00

A -- the target. 12:42: 00

For exanple, if it was 70, it could be -- 12:42: 01

could be 10 bel ow and 10 above. So then it would 12:42: 03
be from60 to 80, for exanple. 12: 42: 06
Q CGot it. Okay. 12: 42: 08
And, then, earlier when you were talking 12: 42: 27

to M. Arjomand you al so nmentioned that you had 12:42: 29
experience with wireless communi cati on systens. 12:42: 34
Do you recall that? 12:42: 36

A Yes. 12:42: 36

Q. You also testified that you had experience 12:42:38
with wired communi cation systems; is that right? 12:42: 40
A Yes; correct. 12: 42: 44

Q So tell me a bit about your wired 12:42: 44
conmuni cati on systens experience. 12:42: 47
A Wred? O -- or -- wred. 12:42: 49

Q W red. 12: 42: 54
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A. So with sensors, for exanple? 12:43: 00

Q Uh- huh. 12: 43: 01

A Trying to think what -- howto -- | don't 12:43: 11
want to be flip, but I don't -- okay. 12: 43: 14
So -- so wired sensors could be, see, a 12:43: 15

touch sensor; you would touch, say, a capacitance 12:43: 21
detector to determ ne when you touched it; that 12:43: 25
could then be wired to a -- some kind of 12: 43: 28
transmtter, which would then deter that to say a 12:43: 31
light signal and that would be -- that woul d set 12: 43: 35
of f anot her sensor, which would then be wired to 12: 43: 38
another transmtter and then translates to a sound, 12: 43: 41
and that's now going to be sent by wire to a relay, 12:43:47
let's just say. 12:43:51
So a sequence of sensors for whatever 12:43:51

reason lined up like that. That would be a -- that 12:43:55
woul d be comuni cations. Communi cati ons could be 12: 43: 58
froma receiver of sone type. We have conponents 12:44: 02
and maybe an anplifier or a detector wired to an 12:44:09
anplifier to -- or filter; and that would be, say, 12:44:18
converted to -- to a signal -- signal sound or 12: 44: 22
musi ¢ or a voice signal. 12:44: 26
It could be a sensor or -- a sensor on an 12: 44: 30

oil platform let's say, nonitoring the oil 12: 44: 38
production, and that would be sent via wire, a 12: 44: 40
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cable, to an office facility onshore; and that 12: 44: 42
woul d be converted to -- to a nunmber that would be 12: 44: 48
sent to, say, the central office to deterni ne how 12:44:52
much production the oil platform s doing -- 12: 44: 55
provi di ng. 12: 44:57
It could be a wired sensor that's on 12:45: 00
soneone's wrist, for example, for oxygen |evel or 12:45: 04
pul se. And that would be wired to a -- a unit that 12:45:08
woul d then determ ne pul se rate based on a -- say 12: 45: 14
an LED shining a light onto the person's skin, 12:45: 19
havi ng a response; and that would then go to a 12:45: 22
detector that would then read out beats per minute. 12:45:24
Q Ckay. 12: 45 27

A. I mean, these are all things |'ve done. [ 12: 45: 29
mean, | don't know starting from like -- 12: 45: 32
Q Ckay. 12: 45: 33

A. -- doesn't matter. But, you know, since | 12: 45: 34
was, |ike, seven. But anyway -- so yeah. 12:45: 36
Q. Right. So these are wi red conmuni cation 12: 45: 38
systens that you desi gned? 12:45: 41
A And -- 12: 45: 44

Q Al'l right. 12: 45: 44

A -- | worked with yes, so. 12: 45: 45

Q Ckay. So you're pretty famliar with all 12: 45: 47

of the conponents in a wired conmmuni cation systens; 12:45:48
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is that right? 12:45:51
MR. SWSHER: Object to form 12:45:52

A Not everything, but in general, yes. 12:45: 53

Q Okay. 12: 45: 54

A I think so. 12: 45: 55

Q And you had nentioned anplifiers and 12:45: 56
filters. What other requirenents -- or sorry. 12: 45: 59
What ot her conponents are required in a 12:46: 02

wi red communi cation systenf 12: 46: 04
MR. SWSHER: Object to form 12: 46: 05

A Requi r ed. 12: 46: 06
Well, those aren't necessarily required. 12: 46: 10

You don't have to have an anplifier. You could 12:46: 11
have a -- you have to have a source, a destination 12: 46: 13
and a connectivity. 12: 46: 16
Q Ckay. 12: 46: 17

A. So you need a conponent of some type on 12:46: 18

the left-hand side and a wire, if it's a wired, or 12: 46: 22
sone piece of copper or twin pair or whatever, and 12: 46: 26
then you're connecting to sone other conponents on 12:46: 30
the right-hand side. 12:46: 31
So those are the -- it could be a passive 12: 46: 32

system If you had -- it could be an active system 12:46: 35
where you have a battery also for power as well. 12:46: 40
So a third conponent. That's probably the mininum 12:46: 43
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Q Uh- huh. Ckay. 12: 46: 45

So you woul d need a conponent of some type 12:46:51

on the left side. Wuld you consider that 12: 46: 56
conmponent a transmitter, for exanple? 12:47:01
MR. SWSHER: Object to form 12:47: 05

A It would need to be a transducer of sonme 12:47: 08
type. 12:47: 11
Q Transducer. Okay. 12:47: 11

And then you have a wire. 12:47: 13

A Yes. 12:47: 14

Q And then on the receiving side is a 12:47: 17
receiver; is that right? 12: 47: 20
A Yes. 12: 47: 20

Q Ckay. So you' d have to have a transducer? 12:47:21

A. Transducer, transnmitter, depends on if 12: 47: 28
it's active or passive. 12:47: 31
Q Ckay. 12:47: 33

A You know, transnmitter typically you need 12:47: 34
sone kind of power. |If there's no power involved, 12:47: 35
than transducer is probably a better word, but in 12:47: 37
general, yes. 12:47: 40
Q Okay. GCot it. 12:47: 41

Are there any other conponents required in 12:47:42

a wired comuni cati on systenf 12: 47: 47
MR. SWSHER: Object to form 12: 47: 49

Page 92
Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127
lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017  Page 92

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc. IPR2023-00438




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Well, so if you say "communication 12:47: 53
system" so now -- so with the assunptions, | would 12:47:56
say, if it's a communication system we have to 12:48: 02
assunme there's a -- sone kind of |anguage being 12:48: 04
used, sone kind of signal. 12:48: 06

Q Okay. 12:48: 08

A You m ght have -- if there's -- if there's 12:48:09
noise on the line -- on the wire for sone reason, 12: 48: 13
you' d have to have some way to either filter the 12:48: 15
noi se out -- 12: 48: 18

Q Uh- huh. 12:48: 19

A. -- or, depending what would -- if we're 12: 48: 20
tal ki ng conputer or anal og, whatever. If we're 12:48: 24
tal ki ng, say, conputer, you' d probably have maybe a 12:48: 26
checksum or sonme way to encode the original data so 12:48:29
that you could make sure it reached the destination 12:48:32
intact by checking the -- the checks -- doing -- 12:48: 35
adding up the bits to see if the numbers were 12:48: 39
correct. 12: 48: 41

Q Uh- huh. 12:48: 41

A Say odd or a even. 12:48: 42

What el se do you need? Source 12:48: 47
destination, connectivity. That's -- that's 12:48: 49
probably it at the mninmum 12:48:52

Q Ckay. So going back to what you had j ust 12:48: 55
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said. You had said that if there's noise on the 12: 48: 56
line, you would want a filter -- 12:48:59
A Yes. 12:49: 03

Q -- right, to filter out the noise? 12:49: 03

So would it be fair to say that the filter 12:49:04

is there to reduce interference? 12: 49: 08
MR. SWSHER: Object to form 12:49: 11

A Well, interference is -- no. 12:49: 11

Q Okay. 12:49: 14

A No. 12:49: 15

Q Why is that? 12:49: 16

A. Well, interference is sonething el se. 12: 49: 17
Interference -- so noise is -- noise is, say, due 12: 49: 18
to, say, tenperature -- 12:49: 26
Q Ckay. 12: 49: 26

A -- because if it's above absolute zero -- 12: 49: 28

say the tenperature is above absolute zero -- so 12:49: 33
there's apparently noise in the device 'cause it's 12:49: 38
warm Interference would nmean there's another 12: 49: 40
device next to it, another device, it's another 12: 49: 42
transmitter receiver systemthat could then -- that 12:49:44
signal based -- that signal in that systemcould be 12:49:47
received accidentally or whatever by the first 12:49: 49
system 12:49: 53
So that nmeans there's another -- 12: 49: 54
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interference nmeans there's sonething interfering as 12:49:55

opposed to noise is inherent in the -- 12:49: 58
Q System 12:49: 59
A -- system whereas interference comes from 12:49:59
some other device. It's -- or another system 12:50: 02

that's nearby or that's powerful enough to cause a 12:50: 05

di sruption in the -- in the first system 12:50: 08
Q Do you know whet her wired conmuni cation 12:50: 20
systens ever face issues with interference? 12:50: 22
MR. SWSHER: (Object to form 12: 50: 27

A. Ever -- did it ever? Sure. I nean, it 12: 50: 32
could. It's less -- less so -- nmuch | ess so than 12:50: 35
wire -- wireless, but sure. Depends on what's 12: 50: 40
near by. 12: 50: 46
Q Yeah. 12: 50: 46

A How it's constructed. [If it's shielded 12: 50: 49
properly and other -- other issues. 12:50: 51

Q Ckay. \VWhat about the anplifier that you 12:51:00

di scuss? VWhat is the purpose of the anplifier in a 12:51:25

wi red comuni cati on systenf? 12:51: 27

MR. SWSHER: Object to form 12:51: 30

A So -- and we're just talking 12:51: 31

hypot hetically here; right? 12:51: 33

Q Yes. 12: 51: 34

A Yeah. So an anplifier would be to 12:51: 35
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increase the strength of the signal. 12:51: 36
Q Ckay. Why would you want to increase the 12:51: 37
strength of the signal? 12:51: 40
A Usual ly -- usually stronger is better 12:51: 45
because it -- there's something called 12:51: 49
signal -to-noise ratio. You want to nmake sure the 12:51:51
signal is much greater than the noise. 12:51: 54
If the noise is, say, high because it's -- 12:51:55

depends if it's -- where it's |ocated or naybe 12:51:58
it's -- for whatever reason you want to have a 12:52: 00
stronger signal so it's clearer on the receiving 12:52:03
side. If you have a -- let's say, a long wire, the 12:52:06
wire mght go for -- instead of going 20 feet, it 12:52: 09
m ght go 200 mles, and so you want to make sure 12:52:12
the anplifier -- the signal is very strong going 12:52: 15
into that 200-mle-long cable so at the end of the 12:52: 17
cable it's still strong enough to be detected. 12:52: 21
Q Ckay. Wuld it be fair to say that you 12:52: 28
want a higher signal-to-noise ratio because you 12:52: 29
want to make sure your signal is nore accurate or 12:52: 33
reliable? 12:52: 37
MR. SWSHER: Object to form 12:52: 39

A Accur at e. 12:52: 41

I wouldn't say accurate. It's that you 12:52: 44

want to nmake sure that the signal is -- has enough 12:52: 47
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strength to be -- to be received, to be detected on 12:52:49
the other -- on the receiver side. 12: 52: 55
Q. Right. But if you're signal-to-noise 12:52:56
ratio is lower, wouldn't that also nean that the 12:53: 00
strength would -- of the signal would be |ower -- 12:53: 03
A Sur e. 12:53: 07

Q -- and therefore |l ess accurate? 12:53: 07

MR. SWSHER: Object to form 12:53: 08

A Vell -- well, assunme the noise is the sane 12:53:09

Il evel in both instances, accuracy is -- soO 12:53:12
signal -to-noise ratio would be one issue in terns 12:53: 21
of accuracy. Accuracy would also mean -- you have 12:53: 23
to look at the type of signal it is and, say, the 12: 53: 26
length of the wire because that -- you increase the 12:53:33
Il ength of the wire, you have capacitance effects 12:53: 36
t hat change the shape of the signal. So you | ose 12:53: 38
t he sharp edges on, say, a square wave, a digital 12:53: 40
wave. 12: 53: 43
So accuracy is nmuch nore -- nmuch nore 12:53: 44

i nvol ved than just the signal-to-noise ratio. 12: 53: 46
Accuracy involves several other paraneters. 12:53: 48
Si gnal -to-noi se rati o being one of them 12:53: 52
Q What about reliability? 1Is that a problem 12:54:08

you ever faced when you were working on these wired 12:54:10
conmuni cati on systens? 12:54: 12
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MR. SWSHER: (Object to form 12:54: 15

A So -- yes. So reliability -- well, just 12:54: 16

-- yes. 12:54: 20
Q Do you have a -- well, sorry. 12:54: 23

So if reliability is an issue in a wired 12:54: 29

conmuni cation systens, how woul d you sol ve that 12:54: 33
i ssue? 12:54: 37
MR. SWSHER: Object to form 12: 54: 38

A Well, it would depend on the -- the -- the 12:54:39
reliability -- the reliability issue at hand. So 12:54: 42
there's sonething called MIBF, nean tine between 12: 54: 48
failure, so it would include the quality of 12:54: 51
conponents used; you want -- if you have a 12: 54. 54
reliability issue, you want to increase the quality 12:54:56
of your conmponents and expense. 12:54:58
Coul d be the architecture used is not 12: 55: 02

reliable because it's just susceptible to the 12:55: 05
el ements, for exanple, neaning -- neans it's 12:55: 10
encased, so you put the wire inside of a conduit 12:55: 12
instead of just having it out in space. 12:55: 15
It really depends on what the issue is. 12:55: 17

If it's in a spaceship, you know, you need to worry 12:55:19
about neteors hitting the wire and breaking it. So 12:55:23
you want to put it under a shield of sonme type. 12: 55: 26
Q Okay. So going back to the wired 12:55: 43
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conmuni cation systens that you had tal ked about 12:55: 44
earlier. 12: 55: 46
Were any of those systens ones that 12:55: 47

involved multiple transmtters comunicating over a 12:55:53
wire to a single receiver? 12:56: 01
MR. SWSHER: Object to form 12:56: 02

A Awre... 12: 56: 04
Recei ver. .. 12:56: 10

Yes. 12:56: 22

Q Okay. And maybe you can tell ne a bit 12: 56: 25
nmore about that systemthat has the multiple 12:56: 27
transnmitters comruni cating over a wire to a single 12:56: 30
receiver. 12: 56: 33
MR. SWSHER: Object to form 12: 56: 34

A. So this would be -- this -- for exanple, | 12: 56: 36

wor ked for a conpany called -- the Offshore 12:56: 39
Tel ephone Conpany, Datacom and we had a -- we 12:56: 43
serviced platforns in the Gulf -- and we had 12:56: 46
sensors on all of the flowreters, put flowreters on 12:56:49
the -- so in the gas, the oil, the -- whatever's 12:56: 53
com ng out of the ground -- the water, salt water, 12:56: 55
or everything el se, tenperature. 12:56: 58
And that was communi cated over a -- a 12:56: 59

number of means, but one nmeans was also -- was by 12:57:03
an underwater sea cable -- essentially AAwire -- a 12:57:06
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single cable -- to onshore; and that was then 12:57: 11
connected to a -- a More, Mo-o0-r-e, of, like, 12:57: 15
Moore's law -- conputer, which | maintained and, 12:57: 21
sort of, serviced or whatever, progranmed; and so 12:57: 27
that -- that -- those signals would be read by the 12:57: 29
conput er or derultiplexed -- 12:57: 35
Q Uh- huh. 12: 57: 38
A -- and then sent to the appropriate 12:57: 39
conpany in ternms of reports in terms of their 12:57: 41
producti on. 12:57: 43
Q Ckay. So when you say those signals were 12:57: 48
denul ti pl exed by the conputer, does that nean that 12:57:51
they were prior multiplexed? 12:57:.56
MR. SWSHER: Object to form 12:58: 01
A Yes. They were nodulated in a way at 12:58:02
the -- on the platformand then denodul ated at the 12:58: 04
site onshore. 12: 58: 07
Q Ckay. And just to nake sure | understand 12:58: 12
this, nmodulated in time -- 12: 58: 13
MR. SWSHER: Object to form 12:58: 15
Q -- correct? 12:58: 16
A Time and frequency. 12:58: 17
Q Time and frequency. Got it. Okay. 12:58: 17
And why were you nodul ati ng the signal s? 12:58: 22
A "Cause it was a single wire, single cable. 12:58:26
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Sea cabl es are expensive, and so we had a single 12:58: 28
conductor cable; and so we had to use nultiplex 12:58: 31
equi pnent to get all the signals onto one wire. 12:58: 34
Q Okay. In order to get all the signals 12:58: 38
onto one wire, would it be fair to say that the 12:58: 40
mul ti pl exi ng hel ps di stinguish the signals? 12:58: 43
MR. SWSHER: Object to form 12: 58: 47
A Di sti ngui sh signals. 12:58: 49
The signal's already distinct. The issue 12:58: 55
is to put themonto a single carrier. 12:58: 57
Q Ckay. 12:58:59
A. A single -- we have a carrier frequency, 12:59: 00
and that -- that carrier goes fromone place from 12:59: 02
the source to the destination, and if you put those 12:59:09
signals on top of it, just like a wireless system 12:59: 11
you could have a -- you know, a band of frequencies 12:59:14
that are -- you know, if -- the first 100 hertz 12:59: 17
woul d be for first sensor; next 100 hertz for the 12:59: 20
next sensor, and so on. 12:59: 25
And so that's how you would -- that's how 12:59: 26
you get the data from one place to the other on a 12:59: 29
single wire. 12:59: 33
But it's not really about reliability 12:59: 34
or -- what's -- was your question about nodul ati on? 12:59: 37
' msorry. 12:59: 40
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Q Let ne go back to ny question. 12:59: 41
Ckay. In order to get all the signals -- 12:59: 45
A Yes. 12:59: 48
Q -- conmuni cated -- 12:59: 48
A Yes 12:59: 49
Q -- along one wire, would it be fair to say 12:59:50
that nultiplexing the signals help distinguish the 12:59: 54
source of the signals? 01: 00: 01
MR. SWSHER: Object to form 01: 00: 03
A Yeah, the -- distinguish the source. 01: 00: 05
The -- they're already -- the signal's 01: 00: 11
al ready distinguished. They're already separate. 01:00: 13
You're just using it -- you're just using -- you 01: 00: 15
need to put that onto something else to carry it. 01:00: 17
It's not really distinguishing them |It's placing 01: 00: 20
them on a conveyer belt, let's say, on a -- on a 01: 00: 22
wire so you get it fromAto B. They're already -- 01:00: 26
they' re already distinguished. 01: 00: 29
The chal l enge is keeping them-- what's 01: 00: 30
the challenge? There's -- they're already 01: 00: 33
di stingui shed. 01: 00: 36
Q Okay. 01: 00: 36
A So on the receiver end, you have to 01: 00: 37
di sent angl e t hose. 01: 00: 40
Q Right. Basically separate -- 01: 00:42
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A Yes. 01: 00: 44
Q -- the signals. Yes. GCkay. GCkay. 01: 00: 44
So also | wanted to go back and di scuss a 01:01:12
little bit about what you had discussed with 01:01: 16
M. Arjomand. 01:01:18
Do you recall discussing with himthe term 01:01:20
"resting heart rate"? 01: 01: 24
A Yes. 01:01: 30
Q Ckay. What is it? Wat is resting heart 01:01: 30
rate? 01: 01: 34
MR. SWSHER: (Object to form 01: 01: 34
A. Resting heart rate is the heart rate when 01:01: 35
you're not exerting any -- you're at rest. You're 01:01: 37
not exerting anything. You're just at rest. 01:01: 39
You' re not running or wal king; you're just -- could 01:01:42
be just sitting here, could be |lying down in bed, 01:01: 45
could be -- not -- not exerting yourself. 01:01: 47
Q Ckay. 01:01: 49
A So when the heart is basically at the 01:01: 50
m ni mum -- at m ni mum wor kl oad for the heart. 01: 01: 52
Q Ckay. Wuld you agree that everybody that 01:02:02
is alive has a resting heart rate? 01: 02: 05
MR. SWSHER: Object to form 01: 02: 08
A Everyone alive has a resting heart rate. 01: 02: 10
Kind of like a trick question, but of 01:02: 19
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course you do, yes, yes. 01:02: 20
Q And what about -- do you have an exanpl e 01: 02: 30
of a resting heart rate? 01: 02: 32
MR. SWSHER: Object to form 01: 02: 33
Q Can you nanme -- so, for exanple, would 01:02: 34
70 -- 01: 02: 37
A Oh, yeah. 01: 02: 37
Q -- beats per mnute be a reasonable 01: 02: 37
exanpl e resting heart rate? 01: 02: 40
MR. SWSHER: (Object to form 01:02: 41
A Well, ny heart rate already sits -- 60 is 01: 02: 43
my resting heart rate, for exanple. 01:02: 46
Q Ckay. 01:02: 47
A. That's a -- depending on how old you are 01:02: 47
and ot her paraneters, yeah. So 60, 70, around 01: 02: 51
t here, dependi ng on the person. 01: 02: 54
Q What about maxi mnum heart rate? Do you 01: 03: 00
recall mentioning maxi num heart rate -- 01: 03: 02
A Yes. 01: 03: 04
Q -- earlier? 01:03: 04
A Yes. 01: 03: 05
Q What is it? 01: 03: 06
MR. SWSHER: Object to form 01: 03: 06
A It's your -- maxi mum beats per minute your 01:03:07
heart's capabl e of producing w thout going to 01:03: 11
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failure. Typically it's estimated at 220 m nus 01:03: 14
age, for exanple. 01: 03: 22
Q. Ckay. 01: 03: 22
That's just an estimate, but it's a place 01: 03: 28
to start. 01: 03: 31
Q So woul d you agree that everyone that is 01: 03: 33
alive has a maxi mum heart rate? 01: 03: 35
MR. SWSHER: Object to form 01: 03: 38
A I can't think of a -- | can't think of 01: 03: 41
exanpl e who wouldn't. Yes. 01: 03: 43
Q Ckay. And would it -- would, let's say, 01: 03: 45
180 beats per minute be considered an exanple 01: 03: 51
maxi num heart rate? 01: 03: 54
MR. SWSHER: Object to form 01:03:55
A. Soneone young, you know, say in -- sure. 01: 03: 56
Q Ckay. And would you agree that maxi mnum 01: 04: 00
heart rate is greater than resting heart rate -- 01: 04: 07
MR. SWSHER: (Object to form 01: 04: 17
Q -- in ternms of val ues? 01:04: 18
MR. SW SHER: Apol ogi es. 01:04: 20
Cbject to form 01: 04: 22
A I can't think of an exanple that -- that 01: 04: 26
woul dn' t be. 01: 04: 28
So agree. 01: 04: 29
Q Ckay. And, then, earlier when you were 01:04: 31
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talking to M. Arjomand you al so nentioned a heart 01: 04: 32
rate whil e exercising. 01: 04: 36
A Ckay. 01: 04: 36
Q Woul d you agree that heart rate while 01:04: 42
exercising is a value that lies between maxi num 01: 04: 43
heart rate and resting heart rate? 01: 04: 48
MR. SWSHER: Object to form 01: 04: 50
A Shoul d be. 01: 04: 51
Q Okay. Let ne... 01: 04: 51
Actually, let nme have you turn to 01: 05: 36
paragraph 110 of your suppl enmental declaration, 01: 05: 40
Exhi bit 2008. 01: 05: 44
A.  Okay. Page 85?7 01: 06: 01
Q Uh- huh. 01: 06: 01
Why don't | have you read it to yourself, 01: 06: 09
and |l et me know when you' re done. 01: 06: 11
A (Wtness reviews docunment.) OCkay. 01: 08: 20
Q Ckay. So in paragraph 110 of your 01:08: 21
suppl enent al decl aration, Exhibit 2008, on page 85, 01:08:22
native page 85 -- 01:08: 31
A Yes. 01: 08: 32
Q -- at the bottomyou state (as read): 01: 08: 32
"As | discussed above, Lubell determ nes 01: 08: 36
VO2 max using the Van der Walt rel ationship.” 01: 08: 40
And then you say (as read): 01: 08: 46
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lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.

"...which requires forcing the subject to 01: 08: 47
run at increasing speeds until he or she reaches 01: 08: 49
the maxi mal heart rate or point of exhaustion." 01: 08:52
Do you see that? 01: 08:58
A Yes. 01: 08: 59
Q So would it be fair to say that Lubell's 01: 08: 59
protocol is a maxi mal exercise test protocol? 01: 09: 02
MR. SWSHER: Object to form 01: 09: 07
A First, I don't want to ask you how you 01: 09: 23
define maxi mum exerci se -- maxi mum exerci se test 01: 09: 24
protocol. 1Is that a term-- | don't recall using 01: 09: 28
that termin ny report. It's -- can you point me 01: 09: 34
to a -- 01: 09: 36
Q Yeah. 01: 09: 37
A -- sonething you're referencing? 01: 09: 40
Q | believe you were discussing with 01: 09: 41
M. Arjomand earlier today. 01:09:42
So let me find that. 01: 09: 47
So earlier when you were | ooking at the 01:10: 06
Surgeon General report -- do you recall? 01:10: 08
A Sort of. Yes. Go ahead. So... 01:10:11
Q And you had testified to M. Arjomand that 01:10:14
sone of the protocols discussed in the Surgeon 01:10: 20
General report are based on maxi mal exercise. 01:10: 22
Do you recall that? 01:10: 29
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A Actually, | don't actually, but keep 01:10: 29
going. I'mtrying to think what the... 01:10: 32
Do you renmenber the page nunmber that we're 01:10:50
di scussi ng? 01:10:51
Q Yes. So it would be page 34 of Exhibit 01:10:52
2010. 01:10:55
A (Wtness reviews docunent.) 01: 10: 55
Q And when you were discussing with 01:11:17
M. Arjomand, you were tal king about the left 01:11:18
col um on page 34 of Exhibit 20107 01:11: 20
A That's page 34 of the printed or page 34 01:11: 24
of the 3007 01: 11: 27
Q Printed. Native. 01:11:48
A. Nati ve, okay. 01:11: 49
Q So inthe left colum in the mddle -- 01:12:01
A Yes. 01:12: 04
Q -- the beginning of the second full 01:12: 04
paragraph it starts with "Any maxi mal test." 01:12: 07
A Yes. 01:12: 07
Q. Ckay. Do you recall that? 01:12:19
A "Il say yes. 01:12: 25
Q Woul d you agree that Lubell discloses a 01:12: 29
maxi mal test? 01:12: 31
MR. SWSHER: Object to form 01:12: 34
A He seens to, yes. Yes. 01: 12: 38
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Q And so if we could pivot back to paragraph 01:12:43
110 of your second decl arati on. 01:12: 46
A Yeah, got it. 01:12:48
Q Yes. So noving on to native page 86, sane 01:12:49
paragraph 110, after tal ki ng about Lubell, you then 01:12:54
tal k about Ceci. 01:12:58
Do you see that? 01:13:02
A Yes. Yes. 01:13: 02
Q Specifically second sentence. Top of page 01:13:07
86, you say (as read): 01:13:10
"But if a subject were allowed to pace 01:13:11
t hensel ves at the subjective RPE | evel s of Ceci, 01:13: 14
there would be no way to force the user to reach 01:13:19
t he maxi mum heart rate or point of exhaustion.” 01:13:23
A | see that. 01:13: 29
Q Wuld it be fair to say that Ceci does not 01:13:31
di scl ose a maxi mal test? 01:13: 34
MR. SWSHER: (Object to form 01:13: 37
A (Wtness reviews docunment.) Well, | would 01:13:59
say that it doesn't necessarily require a maxi mal 01:14:02
test. It doesn't necessarily include a maximal 01:14: 06
test, but it could. 01: 14:12
Q Ckay. How could Ceci include a maxinmal 01:14: 20
test? 01: 14: 24
A Well, it's up to the -- 01: 14: 25
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MR. SWSHER: (Object to form 01:14: 25
A The running speed is chosen by the 01:14: 26
subject, by the -- by the user. 01:14: 29
Q Okay. 01:14: 30
A So if they wanted to go in and they just 01:14: 31
go crazy, you know, and go and hit as hard as they 01:14: 33
could run to see what the test results, they could. 01:14:36
Q Okay. Okay. Are you famliar wth what 01: 14: 47
an RPE | evel is? 01:14: 49
A RPE. 01: 14: 52
MR. SWSHER: (Object to form 01:14:53
A "R' stands for reported perceived -- 01:14:57
perceived exertion. |'mnot sure what the "R" is. 01: 14:59
Percei ved exertion is PE. "R' is -- |'"mnot sure 01: 15: 02
what the "R' stands for. 01:15: 07
Q Ckay. 01:15:08
A If I had the -- | have the -- hold on. If 01:15:09
| have the... 01:15: 14
No, | don't have the -- | don't have the 01:15: 15
reference here, but it's in the reference. 01: 15: 17
It's also in my report. | just don't have 01:15:26
a search function to grab it. 01:15: 28
Is it inportant that | know "R' for you? 01:15: 33
Is it -- do you -- is it -- 01: 15: 35
Q No. Not at all. 01: 15: 36
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A Ckay. 01:15: 36
Q I just wanted to nmake sure that we were on 01:15:37
t he sane page when | referenced subjective RPE 01:15: 40
| evel s earlier. 01: 15: 44
A It's perceived exertion -- 01: 15: 45
Q Okay. 01:15: 48
A -- as perceived by the user. 01: 15: 49
Q Are you -- 01:15:51
A By the -- yeah. 01:15:51
Q Oh, sorry. 01:15:53
Are you famliar with this RPE | evels 01:15:54
pr ot ocol of Ceci? 01:15: 56
MR. SWSHER: Object to form 01:16:01
A. I've read this -- |1've read his paper. 01:16:03
Q Ckay. Do you recall what exactly the 01:16: 07
| evel s are? 01:16: 09
MR. SWSHER: (Object to form 01:16:10
A | don't recall, sitting here, no. | need 01:16:14
the reference to tell you. 01:16:16
Q. Ckay. So let me hand you Exhibit 1005. 01:16:17
A Thank you. 01:16: 36
(Exhi bit 1005, previously marked.) 01:16: 37
A Rating. "R" is for rating. 01:16: 45
Q Ckay. So looking at page 732 of Ceci in 01:18:17
the right colum. 01:18:23
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A 732, yes. 01:18: 26
Q It's the front page. 01:18: 29
Ceci says -- second full paragraph (as 01:18: 34
read): 01:18: 34
"It is also possible to utilize the 15 01:18: 37
graded ratings of perceived exertion scale.™ 01:18:41
Do you see that? 01:18: 45
A Second full paragraph, yes. Yes. 01:18:51
Q Ckay. Do you know what the 15 graded 01:18:53
ratings of perceived exertion, RPE, scale is? 01:18: 54
MR. SWSHER: (Object to form 01:18:59
A | don't. Don't recall. 01:19: 02
Q Ckay. So, then, taking a |look at page 733 01:20:03
of Ceci, left colum, third full paragraph, 01: 20: 06
starting with "An interesting question.” 01: 20: 21
In that colum there's discussion of an 01: 20: 28
RPE range between 11 and 15. 01: 20: 32
A Yes. 01: 20: 38
Q. (As read): 01: 20: 38
"...that would correspond to a range of 01: 20: 38
about 60 to 80 percent of VO2 nmax." 01: 20: 40
Do you see that? 01: 20: 44
A | do. 01: 20: 44
Q So would it be fair to say that an RPE of 01: 20: 46
11 corresponds to 60 percent VO2 max? 01:20: 51
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MR. SWSHER: (Object to form 01: 20:

A Well, in this particular study if 01: 21:
that's -- if the range is from1l1l to 15 with 01: 21:
corresponding 60 to 80 -- so 60 to 80, then I'd 01: 21:
expect those two to be the sane. 01: 21:
Q And, then, would you al so expect an RPE of 01:21:

15 to be the same as 80 percent VO2 max? 01: 21:
A Yes. 01: 21:

Q Ckay. So if the RPE -- the maximum RPE is 01:21:

15 in Ceci, would you agree that Ceci's protocol is 01:21
a submaxi mal test? 01: 21:
MR. SWSHER: Object to form 01: 21:

A. Well, | think earlier I was -- | replied 01: 22:

to you earlier that it depends on the user. |If the 01:22:
user goes -- if the user opts to go that high, to 01: 22:
go all out on a -- on a study, then they could -- 01: 22:
they could reach their maxi num heart rate 01: 22:
potentially. 01: 22:
Q. Ckay. 01: 22:

A In this particular study here, you know, 01: 22:
they also had the results between 11 to 15 01: 22:
enconpassed a range of 60 to 80 percent of VO2 max. 01:22:
And so in this particular study, 80 percent is 15, 01: 22:
but this is -- this doesn't apply to all -- all 01: 22:
users. This is -- this one particular study; and, 01: 22:
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again, if the user selects -- the user opts to go 01: 22: 56
easier or harder, it would change the outcone, 01: 23: 00
change the mappi ng. 01: 23: 02
Q Okay. |If the user selects an RPE of 15 -- 01:23:03

A Yes. 01: 23: 16

Q -- then would the protocol be a submaximal 01:23:16
test? 01: 23: 20
MR. SWSHER: (Object to form 01: 23: 22

A The 15, that would correspond to an 80 01: 23: 25
percent VO2 max, which is below max; yes, 01: 23: 29
submaxi mal . 01: 23: 37
Q Ckay. Let ne hand you Exhibit 1002. 01:25:19

A. Thank you. 01: 25: 22
(Exhibit 1002, previously marked.) 01: 25: 24

Q Doct or Bergeron, do you recognize this 01: 25: 32
exhi bit? 01: 25: 33
A | do. 01: 25: 33

Q Ckay. What is it? 01: 25: 34

A This is the Aman -- or sorry -- Amanho 01: 25: 35
patent, '684. The '684 patent. 01: 25: 41
Q Ckay. So if you could please turn to 01: 25: 56
colum 10, line 1 of Amano. 01: 25: 59
A 10. GCkay. I'mon colum 10, line 1. 01: 26: 13

Q Okay. And in colum 10 of Amano, line 1, 01: 26: 35

it states (as read): 01: 26: 43
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"Prerequisite for estimating maxi num 01: 26: 46
oxygen uptake quantity." 01: 26: 49
Ri ght ? 01: 26: 53
A Ri ght . 01: 26: 53
Q And, then, colum 10 provides the steps 01: 26: 55
involved in this "Prerequisite for estimating 01:27:02
maxi mum oxygen uptake quantity"; correct? 01: 27: 06
MR. SWSHER: (Object to form 01:27:13
A Starting at line 10, you said? 01:27:14
Q Yes. 01:27:18
A Yes. Ckay. 01:27:18
Q And | guess starting at line 10, columm 01:27: 23
10 -- sorry, line 11 is step S1 followed by step S2 01:27:25
shown in colum 10, |ine 14. 01:27: 40
Do you see that? 01:27:43
A Li ne -- 01: 27: 46
MR. SWSHER: Object to the form 01: 27: 46
A -- 10, line 14. 14B. 01: 27: 47
Col um 10, line 14? 01:27:57
Q Uh- huh. 01:27:59
Vhich is "Next in step S2, CPU 201 01: 28: 05
determ nes whether or not --" that |ine? 01: 28: 09
Q Yes. 01:28:11
A Ckay. 01:28:12
Q So as described in colum 10, starting at 01: 28: 16
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line 14, step S2, the test subject inputs sex, body 01:28:19
wei ght, and stride. 01: 28: 29
Do you see that? 01:28: 31
A Yes. 01: 28: 32
MR. SWSHER: Object to form 01: 28: 32
Q Okay. 01: 28: 32
A | see it. 01: 28: 34
Q And then the next step is step S3, 01: 28: 36
di scussed -- same columm, 10, |ine 23. 01: 28: 43
A Okay. 01: 28: 52
Q Ri ght ? 01: 28: 52
A Yes. 01: 28: 53
Q Then there's step S4 discussed on line 24. 01:28:53
A. Ckay. 01: 28: 59
Q S step 5 discussed on |line 28. 01: 29: 00
A. Yes, okay. 01: 29: 08
Q And then step S6 discussed in line 20 -- 01:29: 09
sorry -- 36. 01: 29: 15
A Ckay. Yes. 01:29:17
Q Finally, there's step S7. 01:29:18
MR. SWSHER: Object to form 01: 29: 23
A Correct. | would agree. 01: 29: 25
Q So in step S7 of the CPU 201, it says (as 01: 29: 25
read): 01: 29: 25
"Sets those values in RAM 203." 01: 29: 34
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Do you see that? 01: 29: 37
A | do. 01: 29: 37
MR. SWSHER: (Object to form 01: 29: 38
Q And when step S7 tal ks about the CPU 01:29:43
storing those values in RAM 203, RAM 203 is nenory; 01:29:47
correct? 01: 29: 53
MR. SWSHER: Object to form 01: 29: 54
A RAM i s nmenory; correct. 01: 30: 01
Q And those values being stored in nmenory 01: 30: 02
refer to sex, body weight, and stride fromstep S2. 01:30:07
Woul d you agree? 01: 30: 14
MR. SWSHER: Object to form 01: 30:16
A. Well, that's what it says. 01: 30: 40
Q Ckay. Does Amano ever say whet her the 01: 30: 41
user changes the sex, body weight, or stride? 01: 30: 48
MR. SWSHER: (Object to form 01: 30: 58
A O stride? (Wtness reviews docunent.) | 01:30:59
don't see that. 01:31:16
Q. So if the user does not change sex, body 01:31:17
wei ght, or stride, would it be fair to say that 01: 31: 25
sex, body weight, and stride are constant val ues? 01: 31: 30
MR. SWSHER: Object to form 01: 31: 37
A Well, if they don't change, they're 01:31: 40
constant. So sure. 01: 31: 44
Q So let's nove to columm 11. At the bottom 01:31:47
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of colum 11, line 63, there's a heading titled 01: 31:52
"Cal cul ati on di splay processing." 01:31:59
A Got it. 01:32: 01
Q And I'I1 walk you through some of those 01:32: 01
st eps agai n. 01:32:11
So step 1 of calculation display 01:32:12
processing -- sorry. To be nore clear, step Sal is 01:32:15
shown in colum 12, line 9; correct? 01:32: 21
MR. SWSHER: Object to form 01: 32: 25
A Col um 12... 01: 32: 28
Ckay. 01: 32: 33
Q And then colum 12, line 12 is step Saz; 01: 32: 34
ri ght? 01: 32: 42
MR. SWSHER: Object to form 01: 32: 43
A Right. Right. 01: 32: 44
Q What happens at step Sa2? 01: 32: 45
MR. SWSHER: (Object to form 01: 32:48
Q In Amano? 01: 32: 50
A It says here that the -- the next in steps 01:32:52
Sa2, (as read): 01: 32: 55
"The body notion signal from body notion 01: 32:55
detector 104 is processed in the same way as in 01: 32: 59
step S9 to detect the pitch of running."” 01:33:01
Q Ckay. And then colum 12 of Amano, line 01:33: 24
15, there is a discussion of step Sa3. 01: 33: 27
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Do you see that? 01: 33:

A Yes. 01: 33:

MR. SWSHER: (Object to form 01: 33:

Q Why don't | have you read that paragraph, 01: 33:
more specifically, colum 12, lines 15 to 21 of 01: 33:
Amano. And | et ne know when you're done. 01: 33:
A (Wtness reviews docunment.) Okay. 01: 34:

Q Ckay. And columm 12, lines 15 to 21 talks 01:34:
about a pitch; is that right? 01: 34:
MR. SWSHER: (Object to form 01: 34:

A Yes. 01: 34:

Q What is a pitch? 01: 34:
Pitch is the -- 01: 34:

MR. SWSHER: Object to form 01: 34:

A Pitch is the pace. 01: 34:

Q Ckay. What is the pace? 01: 34:

MR. SWSHER: (Object to form 01: 34:

A Strides per minute. 01: 34:

Q. Ckay. So if | have you turn to colum 7 01: 34:

of Amano, line 24 to 25 -- 01: 34:
A Wait. |I'msorry. Colum 7 of Amano? 01: 34:

Q Yes, Amano. 01: 34:

A 24 to 257 01: 34:

Q Correct. 01: 34:

A Okay. 01: 34:
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Q Amano states (as read): 01: 34:52
"The pitch during running, i.e., the 01: 34: 54
number of steps per unit tinme." 01: 34: 56
A. Uh- huh. 01: 35: 00
Q Okay. 01: 35: 00
MR. SWSHER: Object to form 01: 35: 01
A That's consistent with what | said, | 01: 35: 04
t hought . 01: 35: 06
MR. SW SHER: Doctor Bergeron, if you 01: 35: 06
don't m nd pausing just to give me a chance to put 01: 35: 08
my objections on -- 01:35:10
THE W TNESS: Sorry. 01:35:12
MR SWSHER: -- so we're not tal king over 01:35:13
each other. Thank you. 01: 35:15
Q So turning back to colum 12, we were on 01: 35: 16
colum 12, line 15 of Amano. Earlier you had said 01: 35: 21
pitch is steps per tinme; right? 01: 35: 32
A Yes. 01: 35: 36
MR. SWSHER: Object to form 01: 35: 37
THE W TNESS: Oh. 01: 35:40
MR. SW SHER: Thank you. 01:35:41
Q How is this pitch related to speed? 01: 35:41
MR. SWSHER: Object to form 01: 35: 45
A Well, if you have a certain stride -- 01: 35:52
stride length and you have a certain nunber of 01: 35: 57
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steps per mnute or per second, if you multiply 01: 36: 00
the -- the stride length tines the nunber of steps, 01:36:07
you can get the distance covered -- period of tine 01:36:12
at that speed. 01: 36: 16
(Court reporter conment.) 01: 36: 38
A No, that would -- | think | said that 01: 36: 38
woul d give you the length covered -- the distance 01: 36: 42
covered in that tinme period, which would then -- 01: 36: 45
that -- that's speed. So distance over tine is 01: 36: 48
speed. 01: 36: 50
Q So woul d you agree that speed is equal to 01: 37: 07
pitch multiplied by stride? 01:37:12
MR. SWSHER: Object to form 01:37:14
A. Di stance would be -- well, let's... 01:37: 23
Stride multiplied by the pitch -- stride 01: 37: 26
is the -- the distance covered by -- from one foot 01:37: 29
to the next foot as you walk forward, and pitch is 01: 37: 34
t he nunber of strides per unit tine. 01: 37: 37
So the -- the speed or the -- the pitch 01: 37: 45
times the length of the stride period of time is -- 01:37:47
is speed, if that's what you're asking. 01: 37:57
Q Let ne ask the question again just to make 01:38:22
it clearer. 01: 38: 26
A Okay. 01: 38: 26
Q So woul d you agree that speed is equal to 01: 38: 28
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pitch multiplied by stride? 01:38:31
MR. SWSHER: Object to form 01: 38: 34
A Ckay. If it's -- strideis -- is three 01: 38: 47
feet or one meter and the pitch is one stride -- 01: 38: 57
one stride per second, then that would be one nmeter 01:39:02
per second, which would be speed. 01: 39: 04
Q Ckay. So then going to Amano, colum 12, 01: 39: 22
sane passage, lines 15 to 20, Amano cal cul ates the 01: 39: 27
di stance run by the test subject per unit tineg; 01: 39: 49
correct? 01: 39: 55
MR. SWSHER: (Object to form 01: 39: 57
A That was the previous step we tal ked 01: 39: 59
about . 01:40: 01
Q Yeah. 01:40: 01
A Yes. 01:40: 02
Q And then this distance run per unit tine 01:40: 02
is multiplied by the user's body weight; is that 01:40: 08
ri ght? 01:40: 11
MR. SWSHER: Object to form 01:40:12
A That's correct. 01:40:13
Q And the sanme distance run nmultiplied by 01:40: 17
the user's body weight is used to obtain exercise 01:40: 20
intensity; right? 01: 40: 24
MR. SWSHER: (Object to form 01: 40: 27
A (Wtness reviews docunent.) That's -- 01: 40: 37
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that's what it says in lines 21 through 24, yes. 01:40: 42
Q Ckay. So, Doctor Bergeron, if | could 01: 40: 47
hand you a bl ank piece of paper and a pen, and I -- 01:40: 48
"1l call this -- we'll stanp this Exhibit 1016. 01:40: 53
Looki ng at the sane passage, colum 12, 01:41: 04
lines 15 to 20, could you wite down Amano's 01:41: 07
exercise intensity equation according to the 01:41:11
description in colum 12 -- 01:41:15
MR. SWSHER: (Object to form 01:41:17
Q -- lines 15 to 207 01:41:18
MR. SWSHER: (Object to form 01:41: 20
A. (Wtness reviews docunent.) Well, | don't 01:41:22
have enough information here in this one paragraph 01:42: 20
to -- to do that. 01:42: 22
Q Ckay. VWhat is missing fromthis? 01:42: 26
A. Well, it's just -- it's saying the -- 01:42: 28
we're tal king about the pitch and the distance run, 01:42:34
and then the -- this distance run is then 01:42: 40
multiplied by the user's body weight to obtain 01:42: 44
intensity, but it's not -- as | recall, this is 01:42:50
intensity, "W" or work. .. 01:42:53
So | don't recall the equation used by 01:43: 05
the -- the CPUto -- to come up with -- with work, 01:43: 07
but then there's -- there's a conversion to 01:43: 14
kil opond nmeters per mnute, which is the -- the way 01:43:17
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t hey express -- one of the two ways they express 01: 43: 24
intensity in this patent. 01:43: 29
There are two ways: One is -- this is the 01:43:31
kil opond nmeter per mnute, but | don't -- | don't 01:43: 34
have here the -- | don't knowif -- | don't know 01:43:43
if, you know, it's in this patent and how to get -- 01:43:44
how to get the pond value fromthis -- this data. 01:43: 47
Q Ckay. Wuld you be able to deternine the 01:43:52
equati on before the conversion into kil opond per 01:43:59
m nute as described in Amano, colum 12, |ines 15 01: 44:02
to 207 01: 44: 05
MR. SWSHER: Object to form 01: 44: 07
A. (Wtness reviews docunent.) |'mnot sure 01:44:18
the conversion fact- -- I'mnot sure the conversion O01:44:27
factors that were being involved, if there's the -- 01:44:29
the intensity, the -- 'cause we're tal king about 01: 44: 33
work here. We're also tal king about intensity of 01:44: 41
the -- which | believe is in joules. 01: 44: 44
Q Uh- huh. 01: 44: 47
A So |l -- 1 need something else. There's 01: 44:54
sonething else nmissing fromthe -- the -- this 01: 44: 57
description in order to give nme the values |I'm 01: 44:59
| ooking for, | believe. 01:45: 02
Just take -- let ne just take one second 01: 45: 06
to Il ook at ny notes here. (Wtness reviews 01: 45: 07
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docunent .) 01: 45: 07
Yeah. So as in ny paragraph 36, we're 01: 45: 30

tal ki ng about power here initially. So first 01: 45: 32
enbodi ment -- again, ny paragraph 36 -- yeah. So 01: 45: 38
we have the intensity, and we're al so using sone 01: 45: 50
S tran rhym ng nonmogramto cone up with the val ue 01: 45: 56
for W 01: 46: 00
So that's the factor | was tal king about. 01: 46: 01

So we need to have that -- let's see. (Wtness 01: 46: 05
reviews docunent.) So that's figure -- figure 3 in 01:46:19
the -- in the patent. So that's -- that's the 01: 46: 32
intensity they're citing. 01: 46: 37
(Wtness reviews docunent.) So, let me -- 01:46:51

so as -- as innmy wite-up in nmy Amano in pages 20 01: 48: 25
t hrough 26, one of the problens with Amano is that 01:48: 33
t hey have two -- he has two -- he or she has two 01: 48: 37
di fferent ways of describing or defining intensity. 01:48:42
| just discussed intensity. 01: 48: 45
One is the -- just something nmeasuring the 01:48:48

-- sonething neasuring the -- calculating the 01:48:53
stride length times -- tines the pitch, tines the 01: 48: 54
wei ght, which would be the amobunt of work of power; 01:48:58
and the other would be going to the -- using the 01:49: 08
nonogr am 01:49:18
So this one -- so apparently what did you 01:49:18
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say to me? Paragraph 15 through 20 of the '684 01: 49: 20
patent, this appears to be the -- using the first 01: 49: 25
definition. So it's sinply -- sinply nmeans it's 01: 49: 30
the -- multiplying stride length tines pitch tines 01:49: 34
the weight. So those three factors -- be 01: 49: 39
intensity. But, again, that's one of two ways 01:49: 43
that's being used in the patent. 01:49: 46
Q Ckay. So just to make sure | understand 01:49: 51
this correctly, you had just said that the equation 01:49:55
woul d involve sinply nultiplying stride times pitch 01:50:03
times weight; is that right? 01: 50: 08
A Yes. 01:50: 10
MR. SWSHER: Object to form 01:50: 15
A. (Wtness nmarks document.) 01:50: 32
Q Ckay. And that is -- would you agree that 01:50: 36
is consistent with your description in paragraph 36 01:50:44
of your second decl arati on? 01: 50: 50
MR. SWSHER: (Object to form 01:50: 53
Q. And |'m happy to refer you to the sentence 01:50:54
specifically. 01:50: 59
A So that would be the sentence in the -- 01:51:02
"In this -- in this usage --" 01:51: 07
(Court Reporter comment.) 01:51:09
MR. SWSHER: Start over. 01:51: 09
A Sorry. In this usage of exercise 01:51:10
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intensity -- hold on. 01:51:13
Start over. Well, no -- in this usage of 01:51:19
exercise intensity, Amano is referring to power 01:51: 22
because it's defined by (as read): 01:51: 26
"Mul tiplying a subject's body wei ght by 01:51: 29
the di stance run and dividing the product of the 01:51: 32
ampunt of tinme spent running expressed in the 01:51: 35
kil opound neters per mnute, KPMover MN." 01:51: 40
Right. That's the sentence? 01: 51: 47
Q Yes. 01:51: 47
A Yes. 01:51: 48
Q Woul d you agree that the equation that you 01:51:49
had just witten on what will be stanped Exhibit 01:51:50
1016 is consistent with paragraph 36 of your 01:51:58
decl arati on, Exhibit 2008? 01: 52: 04
MR. SWSHER: (Object to form 01:52: 09
(Exhibit 1016, one-page docunent. 01:40: 58
with equation witten by Doctor Bergeron.) 01:40:58
A I think -- 01:52: 11
MR. SW SHER: Just pause. 01:52:12
A I think it is, yes. 01:52:15
Q And do you recall earlier talking about 01:52:19
stride and wei ght bei ng constant val ues? 01:52: 21
MR. SWSHER: (Object to form 01:52: 24
A I don't recall exactly, but that sounds 01:52: 28
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reasonabl e. 01:52: 30
Q Ckay. So looking at the equation that you 01:52:30
wrote on Exhibit 1016, if stride and wei ght are 01:52: 33
constant val ues, would you agree that exercise 01:52: 40
intensity is proportional to pitch? 01:52:43
MR. SWSHER: Object to form 01:52: 47
A Well, if stride and weight are held 01: 52:53
constant and pitch is increased, which is the 01: 52:54
number of steps per mnute or per tine, then 01: 52: 57
intensity would also increase in proportion to that 01:53:00
according to this equation, yes. 01: 53: 05
MS. NGUYEN. Okay. Why don't we take a 01:53: 33
five-m nute break, if that's okay. 01: 53: 38
VI DEO OPERATOR: The tinme is 1:54. W're 01:53:41
of f the record. 01:53:43
(Recess was taken.) 01:59: 31
VI DEO OPERATOR: The tine is 2:08. W're 02: 08: 07
back on the record. 02: 08: 09
Q. Doct or Bergeron, during the break -- this 02:08: 14
| ast break and the lunch break, did you speak with 02: 08: 16
counsel at all about this matter? 02:08: 18
A No. 02: 08: 20
Q And, then, before we took a break we were 02: 08: 20
di scussi ng Anano. 02: 08: 27
Do you renenber that? 02: 08: 30
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A Yes. 02: 08: 31
Q Before your work on this matter, were you 02: 08: 31
fam liar with Amano? 02: 08: 33
A No, | was not. 02: 08: 35
Q And about how much time did you spend 02: 08: 36
revi ewi ng Amano? 02:08:42
MR. SWSHER: Object to form 02: 08: 44
A How much time? 02: 08: 46
Let's see -- well, | read through it one 02: 08: 46
time very well and then reviewed it several tines 02: 08: 57
after that. So -- | don't know -- three hours. 02: 09: 00
don't know. 02: 09: 09
Q Ckay. Did you understand everything 02:09: 09
descri bed in Amano? 02: 09: 11
MR. SWSHER: Object to form 02:09: 14
A. I hope so. To the best of nmy ability, | 02: 09: 15
mean, | think | did. 02: 09: 18
Q Yeah. Do you think there are things in 02: 09: 18
Amano you don't understand? 02: 09: 22
MR. SWSHER: Object to form 02: 09: 25
A Since you're asking ne, | should -- 02: 09: 26
probably shoul d answer yes, but as far as | know, 02: 09: 28
| -- 1 think | understand what's in the patent. 02: 09: 30
think | do. 02: 09: 35
Q Okay. Let nme hand you Exhibit 1003. 02: 09: 48
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A Thank you. 02: 09: 52
Q Do you recogni ze Exhibit 10037 02: 09: 59
(Exhibit 1003, previously narked.) 02:10: 02
A Yes. This is -- yes. 02:10: 02
Q What is it? 02:10: 03
A It's the Matsunpto patent or the '427 02:10: 04
pat ent . 02:10: 09
Q Okay. And before your work on this 02:10: 09
proceedi ng, were you famliar with the Matsunoto 02:10: 13
reference? 02: 10: 16
A I was not. 02:10: 17
Q And did you review Matsunpto in its 02:10: 17
entirety? 02:10: 23
A I did. 02:10: 24
Q Is there anything within Matsunoto that 02:10: 24
you don't understand? 02:10: 28
MR. SWSHER: (Object to form 02:10: 30
A | don't think there is. 02:10: 31
Q. Ckay. And about how nmuch tinme did you 02:10: 32
spend revi ewi ng Mat sunot 0? 02:10: 34
MR. SWSHER: Object to form 02: 10: 36
A Well, again, | read through it in detail 02: 10: 38
once, I'msure, and then | reviewed it a coupl e of 02:10: 41
times. And this is a relatively short patent. 02:10: 45
A coupl e of hours. 02: 10: 48
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Q If I could have you turn to colum 7, 02: 10: 53
starting at line 36, of Mtsunoto. 02:10: 56
A Colum -- I'msorry. Colum 367? 02:11: 03
Q Col umm 7. 02:11: 05
A Oh, colum 7. I'msorry. 02:11: 06
Q Li ne 36. 02:11: 08
A Fi gure 107 02:11: 22
Q Yes. 02:11: 23
A Yes. 02:11: 23
Q Ckay. And in colum 7, line 36 there is a 02:11:28
par agraph about figure 10; correct? 02:11: 30
A Correct. 02:11: 34
Q And there's al so discussion about a 02:11: 35
"target pulse zone, e.g., target pulse plus or 02:11: 39
m nus 5." 02:11: 44
MR. SWSHER: (Object to form 02:11:48
A Hol d on. 02:11: 49
Plus or mnus 5?2 Are you reading -- |I'm 02:11:50
sorry. | don't see. 02:11:54
Q Yeah, | can refer you. Colum 7, line 51. 02:11:55
A Oh, 51. OCkay. Yes. Okay. | seeit. 02:11:59
Q Ckay. Wuld you agree that the discussion 02:12:11
in Mat sunpoto about figure 10 and the "target pul se 02:12:16
zone, e.g., target pulse plus or nminus 5" could be 02:12:21
applied to other parts of Matsunmpto in the context 02:12: 31
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of anticipation? 02:12: 33
MR. SWSHER: Object to form 02:12: 35
A Well, as | understand anticipation, you 02:12: 45
can't mx the -- or you -- you can't nmx the 02:12: 49
enbodi nents. So there's -- an enbodi nent -- an 02:12:53
enbodi ment can be anticipated -- can be 02:12: 56
anticipatory, but you can't take parts of one and 02:13: 00
parts of another and parts of another one and 02:13: 03
conbi ne those to be anticipatory -- 02:13: 05
Q Okay. 02:13: 08
A -- is ny understanding. So the answer 02:13: 09
woul d be -- would be no. 02:13:10
Q Is it your understandi ng that you can 02:13:11
never m x enmbodi nents for anticipation? 02:13:17
MR. SWSHER: Object to form 02:13: 20
A. Well, "never" is probably a strong word. 02:13: 22
Well -- so, like, | have a -- see -- | have an 02:13: 29
overview of the law, | believe. 3. Let nme see. 02:13: 35
(Wtness reviews docunent.) 02:13: 47
So paragraph 9 in nmy supplenental report, 02:13:52
second -- second sentence in paragraph 9 (as read): 02:14:00
"I al so understand that for a reference to 02:14:02
anticipate, it nust disclose invention at issue as 02: 14: 04
it -- as it is arranged in the patent claim and 02: 14: 08
t hat disclosures frommultiple distinct enbodi ments 02:14:13
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found within a single reference may not be conbi ned 02:14:15
to show anticipation." 02:14:18
So if -- if -- I'"'mnot a |lawer, but 02:14: 23
"never" sounds strong, but in terns of how I 02: 14: 26
understand the standards and written here, they 02: 14: 28
can't be combined to be anticipatory. 02:14: 32
Q So you agree that you can never niXx 02: 14: 39
enbodi ments for anticipation -- 02:14: 42
MR. SWSHER: Object to form 02: 14: 44
Q -- right? 02: 14: 47
A. Well, "never's" kind of a strong word, but 02:14:47
let's just say, as | understand the enbodi nents in 02: 14:54
this particular case, they can't be conbi ned. 02: 14: 55
Q Ckay. Doctor Bergeron, do you recall 02: 20: 35
earlier discussing neasuring heart rate and heart 02: 20: 40
rate zones? 02: 20: 45
MR. SWSHER: (Object to form 02: 20: 47
A Measuring heart rate and heart rate zones? 02:20:48
I n general . 02: 20: 49
Q. Ckay. And do you recall testifying that 02: 20: 53
heart rate sensors were known as of 20037 02: 20: 57
A Yes. 02: 21: 02
MR. SWSHER: Object to form 02: 21: 03
Q And woul d you agree that it was conmon for 02:21:06
these heart rate sensors to nmeasure heart rate 02:21:10
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zones? 02:21:14
MR. SWSHER: Object to form 02:21:15
Q. Sorry. Let ne phrase that over. 02:21:16
Woul d you agree that it was common for 02:21:19
these heart rate sensors to neasure or determ ne 02:21: 21
heart rate zones? 02: 21: 23
MR. SWSHER: Object to form 02:21: 24
A I would say that the sensors detected 02: 21: 27
heart rate -- a heart signal and that you'd have to 02:21:30
work on that signal to -- you'd have to incorporate 02:21:34
that signal and interpret it in order to come up 02: 21: 37
with zones. 02: 21: 43
By thensel ves, no. 02: 21: 46
Q Ckay. So would you agree that it was 02:21: 49
conmon to -- in 2003 -- to use a heart rate signal 02:21:51
to then interpret and deterni ne heart rate zones? 02:21: 59
MR. SWSHER: (Object to form 02: 22: 05
A Heart rate zones... 02:22:11
| guess I'd -- no, as | understand your 02:22: 21
question. Again, the -- the -- as | understand 02: 22: 25
your question, no. 02: 22: 28
Q Okay. Why not? 02: 22: 33
A Well, maybe I'm nisinterpreting your 02:22: 35
question, but the -- again, the sensor is used to 02: 22: 36
determ ne the heart rate -- 02: 22: 40
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Q Uh- huh. 02:22: 42
A -- measure heart rate, which would be 02:22: 43
beats per minute, for exanple. And, then, creating 02:22:45
-- creating zones, assun ng how you define a zone, 02: 22: 56
woul d be -- they require additional -- additional 02: 23: 00
conputation, either -- the zones could be created a 02:23:05
priori, before the measurenment was being nade, or 02: 23: 09
they could be made to reflect the neasurenents 02:23: 11
or -- you know, A doesn't necessarily lead to B. 02: 23: 15
So having a heart rate neasurenent doesn't 02: 23: 21
necessarily give you a zone. 02: 23: 23
Q Ckay. 02: 23: 24
A. A zone could be established by sone other 02: 23: 25
means. 02: 23: 27
Q Ckay. Have you heard of this concept of 02: 23: 30
exercising within 60 to 80 percent of your maxi mum 02:23: 35
heart rate? 02:23: 39
MR. SWSHER: (Object to form 02: 23: 40
A That's -- have | heard of the concept, 02: 23: 43
yes. 02: 23: 46
Q Yes. And would you agree that's a concept 02:23:46
that's typically used with athletes or individuals 02: 23: 49
t hat exercise? 02: 23: 52
MR. SWSHER: Object to form 02: 23: 53
A | would -- | would doubt athletes would 02: 23: 56
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use that -- be using that, no. | would -- 02: 23: 58
Q Ckay. 02: 24: 00
A -- | would say that individuals mght. 02: 24: 00
Some -- if it's a-- if you went to a -- to a 02: 24: 03
gym - - 02: 24: 07
Q Uh- huh. 02: 24: 07
A -- which has a -- so take your age -- 220 02: 24: 08
m nus age. That's your maxi mnum heart rate as a 02: 24: 11
guessti mat e. 02: 24: 14
Q Uh- huh. 02:24:14
A And you exercise between -- here's your 02: 24: 15
pul se rate. You should maintain between 60 and 80 02: 24: 17
percent of that. That's commpn or was commpn then 02: 24: 20
as wel | . 02: 24: 22
Q Ckay. So -- 02: 24: 27
A. But, again, that is an approxi mati on for 02: 24: 27
t he average kind of person at the gym 02: 24: 28
Q Ckay. But you would agree that it's 02: 24: 31
conmon to maintain your pulse rate within a heart 02: 24: 32
rate zone. 02: 24: 39
MR. SWSHER: Object to form 02: 24: 42
A Well, that's one way of training. So -- 02: 24: 44
and a |l ot of assunptions there. Assuning you were 02: 24: 50
training for aerobic capacity. 02: 24:52
Q Okay. 02: 24: 52
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A And you're trying to -- to increase that 02: 24: 55
safely over tine. 02: 25: 00
Q Uh- huh. 02: 25: 00
A That's a -- that's a safe way, to keep 02: 25: 01
bet ween 60 and 80 percent. |If you're training for 02: 25: 04
power and expl osi veness, you'd probably do it at a 02: 25: 07
much hi gher rate, nmaybe you'd go to 80 percent, 85 02: 25:10
percent -- depending on the athlete -- to push your 02:25:13
aer obi c capacity. 02: 25: 16
It would depend on -- on the purpose of 02: 25:18
t rai ni ng. 02: 25: 21
Q Ckay. So let's take the first purpose of 02: 25: 21
training, the 60 to 80 percent exercise type of 02: 25: 32
traini ng. 02: 25: 37
Are you follow ng nme? 02: 25: 40
A. So for the average -- okay, a common -- 02: 25: 41
Q Ckay. 02: 25: 45
A -- or the common zone. 02: 25: 46
Q Yes 02: 25: 47
A Okay. 02: 25: 48
Q Wul d a person in 2003 consider it 02: 25: 49
conmon -- and | believe you said average 02: 25: 55
exerciser -- to have -- to target a heart rate in 02: 25: 57
that 60 to 80 percent heart rate zone? 02: 26: 01
MR. SWSHER: Object to form 02: 26: 05
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A. It would have been common back then, yes. 02: 26: 08
Q Ckay. And would you agree that in 2003 it 02:26:19
would -- it would be conmmon to use heart rate zones 02:26:23
nmore generally? 02: 26: 28
MR. SWSHER: Object to form 02: 26: 34
A More generally. |'mnot sure what you 02: 26: 35
mean. 02: 26: 36
Q Ckay. Let me rephrase that just to say 02: 26: 37
woul d you agree that in 2003 it would be conmon to 02: 26: 39
use heart rate zones? 02: 26: 41
MR. SWSHER: (Object to form 02: 26: 42
A For an average user in a gym |'d say 02: 26: 52
essentially it's a zone -- it's a zone between like 02:26:54
60 and 80 percent of your maxi mum heart rate was 02: 26: 56
conmon -- and it's still conmmon today -- to, say, 02:27: 00
mai ntain your heart rate within that range, within 02:27: 03
that zone, in order to receive the maxi mum benefit 02: 27: 05
of exercise without either -- either not pushing 02:27:10
enough or too far, very hard to not -- not receive 02: 27: 15
the training effect you want. 02: 27: 20
(Court Reporter conment.) 02: 27: 26
A To avoid either training too hard or not 02: 27: 26
receiving the training effect you want from 02:27: 29
exerci se. 02:27: 31
MS. NGUYEN: Okay. We have no further 02:28:16
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questi ons.

MR. SW SHER: Okay. No questions for ne. 02:

THE W TNESS: Wow.

VI DEO OPERATOR: The tine is 2:28.
of f the record.

(Wher eupon the deposition ended at

2:28 p.m)

02:

02:

We're 02:

02:

28:

28:

28:

28:

28:
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CERTI FI CATE OF REPORTER

| Patricia Jodi Ohnenus, Licensed
Short hand Reporter in and for the States of
California and New Hanpshire and Notary Public in
and for the Commonweal th of Massachusetts, the
of ficer before whomthe proceedi ngs were taken, do
hereby certify that the foregoing transcript is a
true and accurate record of these proceedi ngs; that
sai d proceedi ngs were taken in stenotype note by nme
renmotely on the 21st day of Decenber, 2023,
commencing at 9:07 a.m and ending at 2:28 p.m

| further certify that present on behal f
of Lulul enon Athletica Canada, Attorneys, Mehran
Arjomand and Jean Nguyen of Morrison Forester, and
on behalf of Party Ni ke, Attorney Jonathan Sw sher
of Arnold & Porter.

| further certify that | am not rel ated
to, nor associated with any of the parties or their
attorneys, nor do | have any disqualifying
I nterest, personal or financial, in the actions
wi t hi n.

Dated this 24th day of Decenber, 2023.

Patricia Jodi Ohnenus, CRR, RPR, RMR
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ATTACH TO DEPOSI TI ON OF:  BRYAN P. BERGERON, MD
CASE: LULULEMON ATHLETI CA VS. NI KE

ERRATA SHEET

| NSTRUCTI ONS: After reading the transcript of your
deposition, note any change or correction to your
testimony and the reason therefor on this sheet.
DO NOT make any marks or notations on the
transcript volume itself. Sign and date this
errata sheet (before a Notary Public, if required).
Refer to page 139 of the transcript for errata
sheet distribution instructions.
PAGE LI NE

CHANGE:

REASON:

CHANGE:

REASON:

CHANGE:

REASON:

CHANGE:

REASON:

CHANGE:

REASON:

CHANGE:

REASON:

CHANGE:

REASON:

CHANGE:

REASON:

CHANGE:

REASON:

| have read the foregoing transcript of
my deposition and except for any corrections or
changes noted above, | hereby subscribe to the
transcript as an accurate record of the statenents
made by ne.

BRYAN P. BERGERON, MD

Subscri bed and sworn to before ne
this day of , 2023.

Not ary Public
My Conm ssi on Expires:
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Mehran Arjomand, Esq.
Mar j omand@mof 0. com

Decenber 24, 2023
RE: LULULEMON ATHLETI CA CANADA, INC. vs. N KE, |NC
Decenber 21, 2023, Bryan P. Bergeron, MD. (JOB NO 6325086)
The above-referenced transcript has been
conpl eted by Veritext Legal Solutions and
review of the transcript is being handl ed as foll ows:
__ Per CA State Code (CCP 2025.520 (a)-(e)) — Contact Veritext
to schedule a tinme to review the original transcript at
a Veritext office.
Per CA State Code (CCP 2025.520 (a)-(e)) - Locked . PDF
Transcript - The witness should review the transcript and
make any necessary corrections on the errata pages included
bel ow, notating the page and |ine nunber of the corrections.
The witness should then sign and date the errata and penalty
of perjury pages and return the conpl eted pages to all
appearing counsel within the period of time determ ned at
t he deposition or provided by the Code of Civil Procedure.
Wai ving the CA Code of Civil Procedure per Stipulation of
Counsel - Original transcript to be released for signature
as determ ned at the deposition.
Si gnature Waived — Reading & Signature was wai ved at the

time of the deposition.
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Federal R&S Requested (FRCP 30(e)(1)(B)) - Locked . PDF
Transcript - The witness should review the transcript and
make any necessary corrections on the errata pages included
bel ow, notating the page and |ine nunber of the corrections.
The wi tness should then sign and date the errata and penalty
of perjury pages and return the conpleted pages to all
appearing counsel within the period of time determ ned at

t he deposition or provided by the Federal Rules.

_X_ Federal R&S Not Requested - Reading & Signature was not

requested before the conpletion of the deposition.
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1f there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.

lululemon athletica canada inc. and lululemon usa inc. Exhibit 1017 Page 182
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.  IPR2023-00438




VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PITI). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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