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THE VI DEOGRAPHER: Good norning. W are going
on the record at 9:11 a.m on February 22, 2024.

Pl ease note that the m crophones are
sensitive and may pick up whispering and private
conversations.

Pl ease nute your phones at this tine.

Audi o and video recording will continue to
take place unless all parties agree to go off the
record.

This is Media Unit 1 of the video-recorded
deposition of Dr. Kevin M Lynch, taken in the
matter of Lul ul emon Athletica Canada, Inc., and
Lul ul emon USA, Inc., versus Nike, Inc., filed
bef ore The Patent Trial and Appeal Board,

United States Patent and Tradenmark Offi ce,
Case No. | PR 2023-00438.

The | ocation of the deposition is
Arnol d & Porter Kaye Scholer LLP, 70 West Madi son
Street, in Chicago, Illinois.

My nane is Ross Col by, representing
Veritext Legal Solutions, and | amthe
vi deographer. The court reporter is Deanna Anore
also from Veritext.

| am not related to any party in this

action, nor am|l financially interested in the
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out cone.
|f there are any objections to the
proceedi ng, please state them at the time of your

appear ance.

Counsel and all present, including
remotely, will now state their appearances and
affiliations for the record beginning with the

noticing attorney.

MR. SW SHER: Jonat han Swi sher, of
Arnold & Porter Kaye Schol er, on behalf of the
pat ent owner, Ni ke, Inc.

MS. NGUYEN: And Jean Nguyen, of Morrison
Foerster, on behalf of petitioner Lulul enmon,
Dr. Kevin Lynch. Wth me is ny coll eague
Mehran Arj omand.

THE VI DEOGRAPHER: Thank you.

WIIl the reporter please swear in the
wi t ness?
KEVIN M LYNCH, PH.D.,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
CROSS- EXAM NATI ON
BY MR. SW SHER:
Q. Al'l right. Good nmorning, M. Lynch.
A. Good nor ni ng.

WWw.veritext.com
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Q. You understand that you are under oath
this nmorning for this deposition?

A. Yes.

Q Okay. And is there any reason that you
cannot give full and truthful testinony today?

A. No.

Q Okay. All right. | assune you understand
that you recently submtted a supplenental or reply
declaration in this IPR It's titled the "Reply
Decl aration of Dr. Kevin Lynch Ph.D."

Do you renmenber submtting that recently?

A. Yes.

Q. Okay. And | think you said you had a copy
of it already in front of you, but |I'mgoing to go
ahead and just introduce that declaration into the
record. So |I'mgoing to hand you what has been
mar ked as Exhibit 1018.

(Wher eupon, Exhibit 1018 was
mar ked for identification.)
BY MR. SW SHER

Q. I f you already have another copy you'd
|l i ke to use, that's fine.

MR. SW SHER: G ve this to you, Jean.

BY MR. SW SHER
Q And then, also, I"'mgoing to introduce
Veritext Legal Solutions
www.veritext.com 888-391-3376
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what's been previously marked as Exhibit 1001, and
Exhi bit 1001 is the patent at issue in this |IPR,
U S. Patent No. 8,620, 413. If I refer to this as

the '413 patent, you'll understand what |I'm tal king
about ?

A. Yes.

Q. G eat .

Ckay. Dr. Lynch, I'd like to start by
asking you sonme questions about your claim
construction opinions in your supplenmental
decl aration, Exhibit 1018.

Just to do a little table setting, can you
take a look at -- I"'msorry -- can you take a | ook
at paragraph 5 of Exhibit 1018?

Let me know when you're there.

A. Yes.

Q Ckay. And so this paragraph references a
claimtermfromthe '413 patent that reads "wherein
an exertion level is based on a |evel of physical
fitness of a user."

Do you see that quote there in
par agraph 5?

A. Yes.

Q Okay. So I'mgoing to refer to the

di sputed termor the termwe're tal king about for

WWw.veritext.com
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claimconstruction, and if you understand that's
the term | just quoted is what we are going to talk
about. Does that sound fair?

A. Yes.

Q Okay. And then in the paragraph bel ow, so
paragraph 6 of Exhibit 1018, you have a statenent
t here that supplies Nike's proposed plain and
ordi nary nmeani ng, which reads "an exertion |evel
that takes into account an individual user's
particul ar physical fitness condition as assessed
by fitness condition criteria such as
cardi orespiratory endurance.”

Do you see that?
A. Yes.
Q. And if | refer to that as Ni ke's proposed

construction, will you understand that |'m tal king
about that construction that | just read?
A. Yes.

Q Okay. And then, finally, if I can find
it. Okay. Let's go to the next paragraph then in
paragraph 7 in Exhibit 1018, and in that paragraph
you recite what your proposed construction for the
termis, which is in the m ddle of paragraph 7, and
reads "wherein an exertion |level is adaptive to a

user's physical fitness."
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Do you see that?
A. Yes.
Q Okay. And if | refer to that as

Lul ul emon’ s proposed construction, will you
understand that |'mreferring to the phrase | just
read?

A. Sure.

Q. Ckay. Just try to get sonme shorthand to
make t hings easier. Okay. Now |l want to ask you
sonme questions about your opinions in this section.
The end of paragraph 6 of Exhibit 1018 you state,
"1 disagree with their" -- neaning N ke's --
"construction for the reasons set forth bel ow "

Do you see that?

A. Yes.

Q. So |'mgoing to ask you sone questions
about your disagreenent, but first | want to ask,
just to confirmfor me, you agree that the
specification of the '413 patent describes setting
an exertion |level based on cardiorespiratory
endurance; right?

MS. NGUYEN: Objection. Form

THE W TNESS: No.

BY MR. SW SHER:
Q Ckay. I'mgoing to ask you to turn to

WWw.veritext.com
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paragraph 8 of your declaration, Exhibit 1018.

A. Yes.

Q So | was just referring to the first
sentence of paragraph 8 where you recite, "Wth
respect to the intrinsic evidence, the '413 patent
specification exenplarily describes setting an
exertion | evel based on cardiorespiratory
endur ance. "

Do you see that?

A. Yes.

Q So you agree that that is what the
speci fication says; right?

A. The specification gives this as an
examnpl e.

Q. Ckay. So you agree that the specification
descri bes setting an exertion | evel based on
cardi orespiratory endurance; right?

A. Well, that's an exanple, yes.

Q. And you give a couple -- after that part
of the sentence | just read, you give a couple
exanples of criteria that relate to
cardi orespiratory endurance, and those include
heart rate and breathing; right?

A. So in this subsequent portion of this

paragraph, 1'm describing what an easy |evel of

Veritext Lega Solutions
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exertion could be. It could be one that slightly
el evates the user's heart rate and breathing is
only slightly greater than when the user began
exer ci si ng.

Q Right. No. Thanks. | appreciate that.
| was just referring, actually, to the first
sentence of the paragraph 8.

So you state "The '413 patent descri bes
setting an exertion | evel based on
cardi orespiratory endurance neasured by a user's
physical attributes such as the user's heart rate
or breathing"; right?

A. Correct.

Q Okay. So | was just trying to confirm
that, in your opinion, several criteria that relate
to cardiorespiratory endurance include the user's
heart rate and breathing; is that right?

MS. NGUYEN: Objection. Form

THE W TNESS: Those are attributes that are
related to cardi orespiratory endurance.

BY MR. SW SHER

Q Okay. And that raises a question | wanted

to explore with you.
So do you recall in paragraph 6, which
recites Nike's proposed construction, Nike's
Veritext Legal Solutions
www.veritext.com 888-391-3376
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proposed construction refers to fitness condition
criteria using the word "criteria."
Do you see that in paragraph 67

A. | do.

Q And then in paragraph 8, you refer to a
user's physical attributes such as the user's heart
rate or breathing.

Do you see that?

A. Yes.

Q. Now, in your opinion, is there a
di fference between criteria and attributes as they
are used in these two phrases that | just read?

MS. NGUYEN: Objection. Form

THE WTNESS: | believe that both criteria and
attributes are referring to things that are
measur abl e having to do with a person's physical
fitness.

BY MR. SW SHER

Q. Okay. That's fair.

So a heart rate, you would agree, is
somet hing that's neasurable; right?

A. Yes.

Q. And a person's breathing while exercising
woul d be nmeasurable; right?

A. Yes.
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Q. Ckay. So it sounds like you're saying
that it would be fair to characterize a heart rate
as either an attribute or a criteria, criterion?

MS. NGUYEN: Objection. Form
BY MR. SW SHER

Q. I's that right?
A. So I don't use the word "criteria" or
“criterion" in my own analysis. |I'mtrying to use

the word "attribute" for the measurabl es consistent
wi th your Caspersen reference, but | suspect that
"“criteria" here is trying to say attri butes.

Q. Okay. Do you consider height to be an
attribute?

A. Yes.

Q. I's height also a criteria or does that
have the same neaning to you, criteria versus
attri bute?

MS. NGUYEN: Objection. Form

THE W TNESS: Just to clarify, Nike's
construction here is a conplete rewriting of the
di sputed claimtermthat introduces a | ot of new
| anguage, criteria being one of those; and it
doesn't map directly onto the disputed claim
| anguage where it says "wherein an exertion | evel

I's based on the |evel of physical fitness of the
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user."

It seenms to be replacing that with an
exertion level. So there's no wherein. And
exertion |level takes in many other things.

So | can't just take out the claimterm
"wherein an exertion level is based on a |evel of
physical fitness of a user” and plop in Nike's
construction and have that claimelemnt mke
grammatical sense. So | just wanted to point that
out .

Then the other thing | wanted to point out
is that this is a conplete rewiting using
di fferent words, and | understand that, you know,
some of the changes here, which is, for exanple,
"based on" has been changed into "that takes into
account." The reason for that change is unclear
both to me and to your expert.

So there's a | ot of |anguage here that's
been added that -- that, you know, | don't know why
it's been added, but the analysis that | performed
in my declaration has all been to be able to
account for Nike's construction or ny
construction -- or Lululemn's construction.

MR. SWSHER: I'll just strike that answer as

nonr esponsi ve.
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BY MR. SW SHER:

Q Dr. Lynch, | appreciate you can give
details when | ask questions but that didn't answer
my question. So let's try to focus on the
guestions |'m asking.

So the question | asked was, in your
opinion, is height an attribute or a criteria or
bot h?

MS. NGUYEN: Objection. Form

THE WTNESS: So I'lIl refer to the Caspersen
reference that was introduced by Ni ke to help
answer that question, which defines -- | don't have
it in front of me -- but defines physical fitness
is a set of attributes that a person has or
achieves that relates to their ability to perform
physical activity and height is a -- and attri butes
need to be neasurable, and height is a neasurable
attri bute of physical fitness.

BY MR. SW SHER:

Q. Okay. So, in your opinion, height is an
attri bute of physical fitness that's relevant to
t he user's physical fitness recited in this
di sputed claimterm is that right?

MS. NGUYEN: Objection. Form

THE WTNESS: So as | explained in nmy first

WWw.veritext.com
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deposition, physical fitness is a multi-faceted,
mul ti-di mensi onal concept that can only be neasured
by certain -- and | m ght have said characteristics
at the time. Since then you've introduced the
Caspersen reference, which refers to them as
attributes. So height is one of those neasurable
attri butes.

And does that answer your question?
BY MR. SW SHER:

Q. Not exactly. I'masking in the context of
the disputed termat issue which is "wherein as
exertion level"™ -- I'"msorry -- wherein -- strike
that. Let nme start over.

I ' m aski ng about the disputed term at
i ssue, which is "wherein an exertion |level is based
on a level of physical fitness of a user."

So are you with me so far?

A. Yes.
Q. Okay. So in that context, I'masking if
you -- if your opinion is that height is an

attribute that describes a | evel of physical
fitness of a user?

A. Hei ght is one of the set of attributes
that is the physical fitness of a user.

Q Ckay. Let ne ask you this: Is it your

WWw.veritext.com
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opinion that all people who have the hei ght six
foot one inch tall have the same resting heart
rate?

MS. NGUYEN: Objection. Form

THE W TNESS: Resting heart rate is another
attri bute of physical fitness. As | nentioned
earlier, physical fitness is a set of attributes,
measur abl e attributes. One would be height. One
woul d be resting heart rate, and there's many
ot hers.
BY MR. SW SHER

Q. Okay. Let me ask the question again
because that didn't answer ny question. So let ne
start over.

Is it your opinion that all people who
have the height of six foot one inch tall have the
sane resting heart rate?

A. Let nme try to answer again because | think
It was responsive.

Physical fitness is a set of neasurable
attributes. One of those attributes is height.
One of themis resting heart rate. There are many
ot hers.

If I know the height, | don't know your

resting heart rate and vice versa, but to be able

Veritext Lega Solutions
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to tal k about your physical fitness, |'mtalking
about nultiple neasurable attributes. You've
mentioned two. One does not inply the other.

Q Ri ght .

So | think -- | think your answer is no,
but | just can't tell. |Is there any reason why you
can't answer the question as | asked it?

Do you want ne to repeat it?

A. Il will tell you that there are nmultiple
attri butes to physical fitness. One is height.
One is resting heart rate.

If I know your resting heart rate, | don't
know your height. If | know your height, | don't
know your resting heart rate. Two people can be
t he same hei ght and have different resting heart
rates. Those are only two attri butes of their
physical fitness, and they don't have to be the
same if one of themis the sane.

Q. Okay. So you agree that all people who
have the hei ght of six foot one inch tall do not
have the same resting heart rate; right?

MS. NGUYEN: Objection. Form

THE W TNESS: I think I just answered that,

t hat physical fitness of a person is defined by

many attributes. One is height. One is resting

Veritext Lega Solutions
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heart rate. And if two people have the sane

hei ght, it doesn't mean they have the sanme resting
heart rate.

BY MR. SW SHER:

Q Okay. | understand. So is there any
reason why you can't answer the question as | asked
it?

A | did.

MS. NGUYEN: Objection.

THE W TNESS: | did answer your question.

BY MR. SW SHER:

Q. So you agree that all people who have the
same height of six foot one inch tall do not have
the sane resting heart rate; correct?

A. That is what | just said.

Q. Do you agree that all people who have the
sanme hei ght of six foot one inch tall do not have
t he same amount of breathing when running at six
m | es per hour?

MS. NGUYEN: Objection. Form

THE W TNESS: So breat hing woul d be anot her
attri bute of physical fitness, and the answer would
be the same as before. |If | know-- and it will be
to future questions you m ght have along this |ine.

If you know one attribute, that doesn't

WWw.veritext.com
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mean that you know all of the other attributes. So
physical fitness is a nmulti-dinmensional concept and
I nvol ves nmeasurable -- many neasurable attri butes,
and you have now naned t hree.

BY MR. SW SHER

Q. Okay. So you agree with the question
| asked? Do you want nme to state it again?

You didn't answer my questi on.

A. I think I'"ve answered this question, which
Is if I know your height, if two people have the
sanme height, they don't necessarily have the sane
heart rate or -- | forget was it breathing or
heart rate? | don't renenmber.

Q Let ne repeat the question. Okay? Can
you just answer -- listen to this question and see
I f you can give nme an answer.

A. Okay.

Q The question was do you agree that all
peopl e who have the same height of six foot one
inch tall do not have the sane anmpunt of breathing
when running at six mles per hour?

MS. NGUYEN: Sanme objecti on.

THE W TNESS: As | just explained, all people
who are six one do not have the sane other

attri butes of physical fitness necessarily.
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BY MR. SW SHER:

Q Ckay. So the answer to ny question is you
agree; right?

MS. NGUYEN: Objection. Form

THE W TNESS: Yes.
BY MR. SW SHER

Q Al'l right. Just turning back to what you
started out tal king about a second ago, you say in
your decl aration at paragraph 6 that you di sagree
with Ni ke's construction for the reasons set forth
bel ow.

Now, | just wanted to ask you if you can
explain what is it about Ni ke's construction that
you di sagree with?

Because | didn't see -- didn't see it
addressed in the paragraphs that follow.

MS. NGUYEN: Objection. Form
THE WTNESS: | think | gave an answer earlier,
but let me say it again.

It's a conplete rewriting of the text.
It's not -- doesn't make grammatical sense when
pl opped into the claimlanguage, and it includes a
phrase here that changes "based on" to "takes into

account," and | don't know -- | can't understand

why that change has been made, and apparently, your

Veritext Lega Solutions
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expert also does not understand why that change has
been made.

So if there's a conplete rewriting that
doesn't make grammati cal sense and adds a | ot of
new | anguage, | think it's not as faithful to the
original claimas the construction that | proposed.

Now, having said that, all of the analysis
in my declaration also applies to this
construction.

BY MR. SW SHER:

Q Okay. So you just nentioned a few things
you di sagreed with you. You said you had sone
grammatical issues with it. You didn't agree with
It because you say it doesn't nmake sense when you
drop it into the claimlanguage. So let's set
t hose asi de.

| want to ask you about sort of
substantive di sagreenents, if you have any, wth
Ni ke's proposed constructi on.

So, first, let's talk about the phrase
t hat you nentioned, "takes into account."” So why
do you disagree with the use of "takes into
account” in Nike's construction?

A. Well, as | nmentioned, it's apparently

repl acing "based on" and changes it to "takes into

WWw.veritext.com
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account." And I can't understand what that's
trying to do to the words "based on."

So "based on" has a neaning. "Takes into
account" has a neaning. | don't know why one
phrase has been replaced for the other.

However, when | read this is "based on a

| evel ," and | read "takes into account,"” and al so
my own construction "wherein exertion |level is

adaptive to a user's physical fitness.

So "adaptive," "based on," and "takes into
account," for all of them should nean that the
exertion | evel depends on, at |east in part, one or
nore measurabl e attributes of physical fitness or
one or nore attributes of physical fitness.
Attribute is by definition measurable.

So | amreading "based on a level," "takes
I nto account an individual user's" and "adaptive"
to all -- all to nean depends on, at l|least in part,
one or nore attributes of physical fitness.

And so ny analysis is based on that. It's
based on my plain and ordi nary understandi ng of the
original claimtermwherein an exertion level is
"based on a | evel of physical fitness of a user,"

and where | change "based on a | evel of physical

fitness of a user" to is "adaptive to a user's

Veritext Lega Solutions
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physical fitness" based on, first of all, the title
of the patent -- one of the two words is
"adaptive"; it's a key idea -- and also in the

prosecution history, this phrase "adaptive to a
user's physical fitness" is used exactly.

So nmy construction is nore faithful to the
original claimlanguage, sinpler, and
under st andabl e whereas the granmatically incorrect
and unknown reason for changing "based on" to
"takes into account” is what's appearing in Nike's
construction.

Q. If "based on" and "takes into account" had
t he same neani ng, would you have any di sagreenent
with the use of "takes into account” in Nike's
construction?

MS. NGUYEN: Objection. Form

THE W TNESS: So up to "based on" -- and
forgetting granmmar, up to "based on" in Nike's --
or sorry -- the original claimlanguage and "t akes

i nto account” and Ni ke's proposed construction, so

up to those points -- I'mnot tal king about past
there -- if you say to me that let's all agree that
"takes into account” is equivalent to "based on,"

then | would say, yes, those two, up to that point,

are equival ent.
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But having said that, the reason for
changing from "based on" to "takes into account” is
not clear to ne or to your expert.

So if I may say one nore tine the way that
' m applying the original claimlanguage, Nike's
construction, and ny construction, is to also nean
depends, at least in part, on one or nore
attri butes of physical fitness.

So that's really what ny analysis is based
on.

BY MR. SW SHER:

Q. Okay. Let me ask you this: Why do you
di sagree with the use of an individual user's
particul ar physical fitness condition in Nike's
proposed construction?

MS. NGUYEN: Objection. Form

THE W TNESS: Again, it -- the biggest reason
Is it's a conplete rewrite.
BY MR. SW SHER:

Q. Okay. Let me stop you there, though.
| understand the grammar, rewrite issue. So can we
agree to set aside those concerns of yours and what
l'd like to do is focus on the substantive meani ng
of the phrase, and let's talk about any

di sagreenment you nmay have about the neaning.
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Does that make sense?

MS. NGUYEN: Objection. Form

Counsel, please |let the witness answer as
he w shes.

MR. SWSHER: | just want to -- that's fine.
THE WTNESS: So | can set grammar aside.
| don't have a problemw th that. | don't need to
mention that again.

But what |'m saying is a |lot of words were
added here to the original claimlanguage whereas
in the intrinsic evidence, both in the title of the
patent and in the file history, the changing of
"based on a | evel of physical fitness of a user" to
"adaptive to a user's physical fitness" is well
supported, whereas the | anguage that's added here
I's not as well supported.

BY MR. SW SHER

Q Okay.

A. But having said that -- let me just
finish -- and I'Il say it one nore time if this
hel ps us get past here is that I am-- when |I'm

analyzing the art in my declaration throughout,
it's with the understanding that it depends at
| east in part on one or nore attributes of a user's

physical fitness.
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So if we can agree on that, then |I'm happy

to continue on that basis.

Q That's fine. | appreciate that, but,
Dr. Lynch, 1'd ask if you please answer ny
guestions and that will help us, | think, do this
much nore efficiently. I|I'mtrying to be efficient
t oday.

So | was asking a question about conparing

Ni ke's proposed construction to the claimlanguage

and asked if you had an opinion about that. So |et
me ask it again. Okay. And maybe I'Il ask a nore
focused question and this will help.

What |'mtrying to get at is this: In

your mind, is there a difference between "a | evel
of physical fitness of a user"” in the claimterm
and "a user's particular physical fitness
condition” in Nike's construction?

A. Well, what | would say is "physical
fitness" is what's used in the claimterm
"Physical fitness" is what's defined in Caspersen,
for exanple, and so |I don't see a reason to add the
word "condition" there which is not in the original
cl ai m | anguage.

Q Ckay. And do you see that Nike's proposed

construction uses the word "condition" in that
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particul ar phrase instead of "level"?
Do you follow ne on that?

MS. NGUYEN: Objection. Form

THE W TNESS: Yes.
BY MR. SW SHER

Q. Okay. So what |'mgetting at is do you
see there's a difference between a user's
particular fitness condition and their |evel of
physical fitness?

A. So this is not sonething that | have
opi ned on, a difference between |evel of physical
fitness and physical fitness condition.

So, again, what | nentioned before,
physical fitness is a set of attributes that are
measur abl e and could that nean -- could that set of
measurenents along these nmultiple dimensions be
equated to condition?

It's not sonmething that |'ve opined on.

Q. Well, what do you think is meant by "a
| evel of physical fitness" as it's recited in the
cl ai m | anguage?

And |'msorry. | didn't want to cut you
of f. What |'m focusing on, to make this efficient,
what is the "level"” referring to there, "a |l evel of
physical fitness"?
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MS. NGUYEN: Objection. Form

THE W TNESS: So "physical fitness" refers to

t he nmeasurable attri butes of a user, and "l evel"

refers to the val ues of those neasurabl es.

BY MR. SW SHER

Page 29

Q. So can you give an exanple, in your

of what you would agree is "a |l evel of physical

fitness of a user"?

If I were to ask you, Dr. Lynch, can you

give me an exanple of "a level of physical
of a user"? What would that be?

MS. NGUYEN: Objection. Form

fitness

THE W TNESS: Sorry. You're an engi neer.

| just want to make sure |'m using words --

famliar with the words "scal e" and "vector.

BY MR. SW SHER

Q. Yes.

A. Can | use those?

Q. Sure.

A. So a physical fitness is a set of

measur abl e attri butes. So you can think of

you are

t

a vector meaning that there's many measures.

can put themin a list if you want to; right?

So a |level refers to that vector,

val ues in that vector. So, for exanple, if

t he

m nd,

hat as

You
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well, I'Il stop there.

Q Ckay. And to follow on your exanpl e,
could you put a | abel or a nane on the vector in
total for a given user to describe a |level?

MS. NGUYEN: Objection. Form

THE WTNESS: So the level is the vector of
measur abl es.

BY MR. SW SHER:

Q Ri ght .

But if you wanted to shorthand what is the
set of values for the vector for a given user and
descri be that vector, could you put a name to that
to the -- maybe -- let nme strike that. Maybe we
should be a little nore closer to the '413 patent
SO -- and to this realmof art.

Li ke, have you ever heard sonmeone say that

sonmeone is in good shape?

A. Yes.

Q. Okay. Or that soneone is in poor shape?
A. | have heard peopl e say that.

Q. So, in your mnd, have you considered that

"a |l evel of physical fitness of a user” could refer
to sort of colloquial terns for describing a |evel
terms such as poor shape, good shape, excell ent

shape?
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MS. NGUYEN: Objection. Form

THE W TNESS: So to give you an exanple, since
physical fitness is a set of attributes, if | had
two users, two people, with a different collection
of such attributes, different values in their
vectors, and sonme of those values were better for
one person than the other, and the other person had
better in other attributes than the first person,
| would not be able to say Person Ais in better
condition or shape than Person B.

Now, if there were a case where one
person, every attribute is better along whatever
the scale is than anot her person, then
think | would be able to say that person has better
physical fitness than the other person.

BY MR. SW SHER:
Q Ri ght .
Because you agree that physical fitness

refers to the collection of attri butes for a user;

ri ght?

O let me strike that.

The claimterm says "physical fitness of a
user"; right?

So if we're tal king about a user as a

specific person's physical fitness, physical
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fitness refers to the collection of attributes or
criteria for that person; right?

A. Correct.

Q Okay. So what |'mgetting at then is what
does the level nean, the | evel of physical fitness,
in your m nd?

MS. NGUYEN: Objection. Form

THE WTNESS: It refers to that collection of
values in the vector. So if | saw sonebody t hat
was apparently very good at lifting weights but not
so good at running or took short strides or had a
body mass index that was too high or sonething,
| would not be able to say that person is in good
physical fitness or bad physical fitness because
sonme attributes are good and sonme are not so good.
BY MR. SW SHER:

Q So how woul d you determ ne what a user's
| evel of physical fitness is?

A. As | nmentioned before, it would -- as used
in the claimlanguage, it would be at |east based
on one or nore attributes of physical fitness. So
when you're tal king about an exertion level that is
based on "a | evel of physical fitness of a user,"”
you're tal king about an exertion |evel that depends

on, at |east depends on, one or nore attributes of
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t hat user's physical fitness.
Q So would the I evel of physical fitness
I nvol ve a ranking of sonme kind?

["mjust trying to put some -- put an
exanple to this to make it nmore clear because |'m
not sure if | follow your explanation.

You know, is it sonething like |ow,
medi um high, or is it a numerical scale?

As a | evel of physical fitness, could you
put it on a 1-to-10 scale or sonething like that?

MS. NGUYEN: Objection. Form

THE W TNESS: No, because it's
mul ti-dimensional, like | said. It's not a single
spectrum So those attributes, many of them wl|
be associ ated perhaps with a scal ar value for one
t hose attributes. Some m ght be chosen from
di screte sets. So | can't collapse this
mul ti-di mensi onal concept onto a one-di nensi onal
spectrum
BY MR. SW SHER

Q. So if you wanted to set an exertion |evel
for a person based on that person's |evel of
physical fitness, how would you go about doing
t hat ?

A. Like | said before, and I'll say it again,

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2013 - Page 33 of 150

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 34

It would have to depend on at |east -- at |east
depend on one or nore of the attributes of that
user's physical fitness.

So, for example, I'lIl choose N ke's
proposed construction "takes into account." It
woul d take into account one of those physi cal
fitness attributes or nore but at |east one.

Ot herwi se, it's not based on the user's physical
fitness.

And "takes into account," other things
could come into it perhaps but at |east one of the

attri butes, measurable attributes, of physical --

Q. Okay.

A. -- has to be considered or taken into
account .

Q. And do you agree that the claimlanguage,

when it refers to "a | evel of physical fitness of a

user," is referring to a specific user; right?
MS. NGUYEN: Objection. Form
THE WTNESS: |It's tal king about the person
using the device, yes.
BY MR. SW SHER
Q. Right. Okay. | just want to make sure
there wasn't a disagreenent there.

So when you were tal king about that the
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exertion | evel would have to depend on or take into
account the physical fitness attributes of the
person, those physical fitness attributes would be
consi dered separately for each user -- right? -- or
just distinctly for each user?

MS. NGUYEN: Objection. Form

THE W TNESS: Yeah, to take into account the
| evel of physical fitness of a user, you would be
tal ki ng about that user's nmeasurable attributes.

MS. NGUYEN: Counsel, can we take a break?

MR. SWSHER: We can if it's a quick one.
| was kind of in the m ddle of things, but Il
| eave it up to you.

MS. NGUYEN: How much | onger?

MR. SW SHER: Maybe |ike ten m nutes.

MS. NGUYEN: Yeah.

BY MR. SW SHER:

Q. Okay. Dr. Lynch, let's switch gears a
bit. | wanted to ask you just a little bit nore
about your proposed construction.

So, first question -- we've touched on
this some but just to ask you pointedly -- why did
you replace is "based on" with "is adaptive to"?

A. Because, as | nentioned, adaptive is in

the title of the patent, but the main thing is that
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this was a key phrase in the prosecution history

when Ni ke was overcom ng a rejection of its clains.
Q | guess what |I'm getting at, though, is

what problem or issue did you have with "is based

on" that you believe needed to be clarified or

changed in sone way?

A. So | gave the claimlanguage as it's
witten in the patent its ordinary and customary
meani ng, and then | proposed a nodification of that
that | believe has the same meaning and is faithful
to the patent and its prosecution history.

But 1'm okay with the original claim
| anguage al so, but | think that this claim
construction |I've offered, since Ni ke changed it,
| provided an alternative change that | think is
nore faithful to the claimlanguage, but ny --
as a POSITA reading the file history and the
patent, | believe these are the same neani ng.

Q. Okay. So just to clarify, you believe
that "is adaptive to" and "is based on" have the
same meani ng, in your understandi ng?

MS. NGUYEN: Objection. Form

THE W TNESS: So both of these nean to nme that
exertion | evel depends at |east on one or nore

attri butes of the user's physical fitness.
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BY MR. SW SHER

Q So the phrases "is based on" and

adaptive to," in your opinion, have the sane

meani ng?

MS. NGUYEN: Objection. Form

THE WTNESS: |In the context of this patent,

yes.
BY MR. SW SHER
Q Ckay. | appreciate that.

I was going to quickly introduce

Exhi bit 1014, which | think is the file history

portion you were just referring to.

So in Exhibit 1014, which is one of

applicant responses to an Office Action at the

Patent Office, if you turn to page 8, you'll

f ew paragraphs here that you cited in your

decl aration, and the only question | was going to

ask you is that you agree that the applicant

uses both the phrases "is based on" and "is
adaptive to"; right?

MS. NGUYEN: Objection. Form

THE WTNESS: So in the first full paragraph at
the end, it says "Because Lubell's exercise test

protocol is predetermned, it is not adaptive to

t he physical fitness of the user.”

S

t he

see a

here
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And then it goes on and says " So,
t herefore" -- sorry -- "Accordingly, nowhere does
Lubel | disclose, teach, or suggest a pronpt for a

user to exercise 'at a plurality of successive
exertion levels, wherein an exertion level is based
on a |level of physical fitness of a user.'"”

So in two paragraphs it's referring to
adaptive and based on in two successive paragraphs.
lt's using both those terns.

BY MR. SW SHER:
Q Okay. Let me ask you this, Dr. Lynch.
| have a hypothetical for you.

If you were to go to a store and get
measured for a customsuit and they took a bunch of
measur enents of your, you know, your chest, your
arnms, your |legs, waist, all the things they need to
t ake measurenents for and then the tailor made a
suit for you, would that suit be based on your
measur ement s?

MS. NGUYEN: Objection. Form

THE W TNESS: Yes.
BY MR. SW SHER

Q. Okay. Now, instead, if you were to go to
the store and just buy a suit off the rack, let's

say it happened to be your standard size, would
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that suit be based on your neasurenents?

A. The manufacturing of the suit wouldn't
have been based on nme, but my purchasing of it
woul d have been based on ny neasurenents.

Q Okay. | want to ask you a few nore
guesti ons about your proposed construction.
| think the best place to look is -- let me find
the right place -- if we can turn to paragraph 11
of your supplemental -- or your reply declaration,
Exhi bit 1018.

A. Yes.

Q. Okay. So this paragraph you refer to the
Caspersen reference, which is Exhibit 20009.

Do you see that?

A. Yes.

Q. Ckay. Now, | just wanted to ask,

Dr. Lynch, why did you renove the word "level"” from
"a |l evel of physical fitness of a user" in your
proposed construction?

MS. NGUYEN: Objection. Form

THE W TNESS: So, again, in the context of the
patent and its file history, these two phrases in
paragraph 7, the original claimlanguage and ny
construction, are equivalent. Okay?

So | removed | evel so that | could use the
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phrase fromthe file history, but both of these
constructions by their ordinary and customary
meaning within the context of the patent fromthe
view point of a POSITA are the sane.
BY MR. SW SHER

Q. Well, | guess I'"'mnot sure | follow.  So
your construction reads "wherein an exertion |evel
"is adaptive to a user's physical fitness"; right?

A. (W tness noddi ng head.)

Q. So you're saying or what |'m asking,
| guess -- strike that -- is why is it your
construction "wherein an exertion |level is adaptive
to a |l evel of physical fitness of a user"?

Why did you renpve the second "level" from

your construction?

MS. NGUYEN: Objection. Form

THE W TNESS: So, to be clear, in paragraph 11
of my reply declaration, |I'm explaining that
"wherein exertion |level is based on a |evel of
physical fitness of a user” and "wherein exertion
| evel is adaptive to user's physical fitness" would
both reflect the user's |evel of physical fitness.

The reason that | used the wording that

| did was because | was pulling it fromthe file

hi story, and since | was providing a slightly
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differently written version of the claim]language
In case it was easier for sonebody to understand,
and al so because Ni ke had provided a very different
construction, since | was witing sonething
different, | used that |anguage instead of the sane
| anguage that was already in the claimelenment, but
a person of ordinary skill in reading this in the
context of the patent file history would
under st and.

BY MR. SW SHER:

Q So I think what you're saying is in
paragraph 11, where you refer to Caspersen, and
then the final sentence of paragraph 11 reads
"Thus, a construction of 'wherein an exertion |evel
I's based on a | evel of physical fitness of a user’
as 'wherein an exertion level is adaptive to a
user's physical fitness' would reflect the user's
| evel of physical fitness."”

Do | read that right?

A. Yes.

Q. Okay. So what you're saying is that those
two phrases, in your opinion, have the sane
meani ng; is that right?

MS. NGUYEN: Objection. Form

THE W TNESS: From the viewpoint of a POSITA
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who had read the patent and particularly with the
definition of physical fitness that we've been

di scussi ng.

BY MR. SW SHER:

Q Okay. So by renoving the second instance
of "level"” fromthe claimlanguage for this term
you didn't intend to change the nmeaning of the term
by renoving that second "l evel"?

A. No.

| intended it to be a restatenment of the
original claimlanguage which | ascribe its
ordi nary and customary neani ng to.

Q. Okay. | have one nore quick question on
that point. We can take a break in a m nute.

' m going to hand you what's been marked
Exhi bit 2009, and this is the Caspersen reference
t hat we' ve been tal ki ng about.

And if you can turn to page 5 of
Caspersen, there's a highlighted portion there, and
I f you can read that to yourself and et me know if
you agree whet her that quote is the sanme quote
that's cited in paragraph 11 of your reply
decl arati on.

A. What is highlighted in this marked-up copy

of Caspersen you've given ne is the phrase that
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| quoted in ny paragraph 11.
Q Ckay. And that phrase from Caspersen,
Exhi bit 2009, that's quoted in paragraph 11 of your

decl arati on says .. nho person has no fitness - al

or active or fit to greater or |esser degrees";

ri ght?
A. Yes.
Q. And | just wanted to ask the next sentence

of Caspersen references levels; right?

So Il'"'mgoing to read that.

So then it says, in Caspersen, "VWhen it is
necessary to categorize nenbers of the population
into those who achieve certain |levels and those who
do not, operational definitions can be used."”

Do you see that?

A. | do.

Q So would it be fair to say Caspersen is
al so acknow edgi ng that greater or |esser degrees
of fitness can be called levels of fitness?

MS. NGUYEN: Objection. Form

THE W TNESS: What |'ve said is that greater or
| esser degrees -- let me go to the second sentence
since it's not quoted in my report.

This says "When it is necessary to

categorize menbers of the population into those who
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achi eve certain |levels and those who do not,
operational definitions can be used."

So, there, the operational definition
woul d operate on that set of attributes the user
has or achieves, and so | would cone up with a
definition that says, okay, looking at Attribute A
or possibly A, B, and C, I"'mgoing to create sone
definition or function based on those that can put
people into different categories.

So that's what that sentence is saying in
Caspersen. So | would need to operate on the
attri butes of physical fitness to come up with a
cat egori zati on.

BY MR. SW SHER

Q. Ckay. So all I'"masking is kind of even a
nore basic question is you're not relying on
Caspersen to renmove the word "level"” fromthe
construction, because, you know, Caspersen tells
you that we don't need to think about |evels or
something like that; right?

l'"mjust trying to get at because
Caspersen also refers to | evels as does the plain
cl ai m | anguage; right?

MS. NGUYEN: Objection. Form
THE W TNESS: So just to say it one nore tine,
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| think the plain claimlanguage and ny
construction have the same nmeaning froma POSITA' s
vi ewpoint in the context of the file history and
the patent. So I'mnot trying to explicitly get
rid of "level of physical fitness.” I'mtrying to
use words that are supported in the intrinsic
evi dence.
BY MR. SW SHER:

Q Ri ght .

And even the extrinsic evidence,
Caspersen, in particular, refers to |l evels as well;
ri ght?

MS. NGUYEN: Objection. Form

THE WTNESS: It tal ks about |evels based on
operational definitions that are not given.
BY MR. SW SHER:

Q Okay.

A. That's not part of the paper.

Q. Okay. Just a couple nore questions on
this, and then we can take a break.

In the next paragraph, Dr. Lynch,
paragraph 12, you reference other extrinsic
evidence, and the first one you reference is the
Mat sunot o reference; right?

A. Yes.
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Q. Ckay. And Matsunoto is one of the
asserted prior art references in this IPR; right?

A. Yes.

Q Okay. So why did you rely on Matsunoto
for your claimconstruction opinions?

A. | did not rely on Matsumoto for ny claim
construction.

So ny claimconstruction came fromthe
Intrinsic evidence, but Matsunmoto is an exampl e
where it's describing these neasurabl e physical
attri butes, but there is many others, sone of the
ot her asserted prior art as well as, you know, many
t hings out there are using other measurabl es of
attri butes.

Q. Ckay. So you did not rely on Matsunoto
for your claimconstruction opinions; is that
right?

MS. NGUYEN: Objection. Form

THE WTNESS: | did not rely on it, but it
supports my claimconstruction.

BY MR. SW SHER

Q Did you fornmul ate your proposed claim
construction to change the meaning of the claim
termin an effort to make the claimtermfit the

Mat sunpbt o reference?
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MS. NGUYEN: Objection. Form
THE W TNESS: No.
BY MR. SW SHER:

Q. Okay. On the next page, still in
paragraph 12, the first full sentence of that
paragraph reads "A POSI TA woul d under st and wei ght
to be a neasurable physical attribute related to a
| evel of physical fitness of a user."”

Do you see that?

A. Yes.

Q In your opinion is weight, by itself, a
measure of body conposition?

A. So wei ght is one of many in the set of
measur abl e attributes that relates to a person's
ability to do physical activity. So it's one of
many.

Q Okay. | think | asked a slightly
di fferent question which is -- strike that. Let ne
start over.

I n your opinion, Dr. Lynch, is weight, by
itself, a measure of body conposition?

A. Wei ght is one neasurable that relates to
body conposition.

Q Ckay. So weight by itself, though, is not

a nmeasure of body conposition; is that right?
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A. It's one of the neasures of body

conposition.

t hat Caspersen uses as a fitness conponent,

conmponent .

body conposition; is that right?
MS. NGUYEN: Objection. Form
THE W TNESS: Weight is one neasurable
attri bute of body conposition.
BY MR. SW SHER
Q. | guess what |'mgetting at -- maybe we're
tal ki ng past each other. So the next -- or the

quoted part in paragraph 12, after the phrase

has been estimated by neasuring body hei ght

wei ght over hei ght squared.”
Do you see that?

A. Yes.

So I"'msorry. Can | | ook at Caspersen?

Okay. So body conposition is a phrase

five, and wei ght would be a nmeasurable wi thin that

Q. So weight is within a body conposition

conponent but weight by itself is not a measure of

| just read, refers to Exhibit 2010, and you quote

a portion of that exhibit stating "body conposition

wei ght and cal cul ati ng body mass i ndex, which is

Q Ckay. So you agree that body mass i ndex

Page 48
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I's a neasure of body conposition; right?

A. Yes.

Q And wei ght is one conponent of a body mass
i ndex cal cul ation; right?

A. Wei ght is one neasurable that goes into
t hat cal cul ation, and for adults for the vast
majority of their life, height doesn't really
change but wei ght does, and that's sonething that
you' d want to keep measuri ng.

Q. Well, let me just ask you this: [If you
knew someone's wei ght but didn't know their height,
could you cal culate their body mass index?

MS. NGUYEN: Objection. Form

THE WTNESS: |If you only knew the wei ght
attri bute and no other attributes, you would not be
able to calculate the body mass index attri bute.

MR. SWSHER: Okay. | think this is a good
time for a break.

THE VI DEOGRAPHER: We'll go off the record.

The time is 10:11 a.m This is the end of Media
Unit No. 1.
(A short break was taken.)

THE VI DEOGRAPHER: We are back on the record at

10: 22 a.m This is Media Unit 2.
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BY MR. SW SHER:

Q Al right. Dr. Lynch, I want to switch
gears a bit and ask you some questions about the
Amano reference and ask you sonme questions about
t he section of your reply declaration that starts
i n paragraph 14.

l'll go ahead and introduce for the record
what's been marked as Exhibit 1002. This is the
Amano reference. It'"s A-m a-n-o.

Al right. Dr. Lynch, if | could direct
you to paragraph 16 of your reply declaration,
which is on page 9, and |let me know when you're
t here.

A. Yes.

Q. Ckay. And you have a table in
paragraph 16 that |ays out sone steps related to
Amano' s cal cul ation display processing; right?

A. Correct.

Q. Okay. And | just wanted to confirmthat
in these steps of Amano, Amano cal cul ates exercise
intensity after the user is running at the pitch
for which exercise intensity is calculated; right?

MS. NGUYEN: Objection. Form

THE WTNESS: So | didn't understand the

guesti on.
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BY MR. SW SHER
Q Yeah. Maybe it would be easier if | refer
to some of the steps.

Do you see Step Sa3?

A. Yes.
Q. And Step Sa3 recites "cal cul ate exercise
intensity,"” and then there's sone other material,

but do you see where it says "cal cul ate exercise
i ntensity"?

A. Yes.

Q And so what | was asking is does that
step, Step Sa3, where Amano cal cul ates exercise
intensity occur after the user begins running at
the pitch for which that exercise intensity is
cal cul ated?

MS. NGUYEN: Objection. Form

THE W TNESS: G ve ne one second.

BY MR. SW SHER

Q. And to make things easier so you
under st and what |' m asking, before Step Sa3 in
paragraph 16, there's a line that is for Step SaZ2.

Do you see that?
A. Yes.
Q Ckay. And Step Sa2 is what Amano detects

the running pitch of the user; right?
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A. Step Sa2 is using pitch detection in
colum 11 of the Amano patent.

Q. Ckay. So all I'"masking is that in Amano,
the step where it cal cul ates exercise intensity,
t hat happens once the user is already running at
the pitch for which exercise intensity is
cal cul ated; right?

MS. NGUYEN: Objection. Form

THE W TNESS: So the calculation -- calculation
of exercise intensity, which is the product of
pitch, stride |length, and body weight -- sorry.
Start over.

Exercise intensity is the product of

pitch, stride |Iength, and body weight. Stride
| engt h and body wei ght are known, and then you
detect the pitch in Step Sa2, which is
Section 1.2.2 of the patent, and then when you have
the pitch, you nmultiply by stride and body wei ght
to get the exercise intensity, to calculate the
exercise intensity.
BY MR. SW SHER

Q Ri ght .

So Amano cal cul ates the exercise intensity

In Step Sa3 which occurs after Amano detects the

running pitch of the user in Step Sa2; correct?
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A. The cal cul ati on of exercise intensity
needs to know the pitch. So the pitch has to be
calculate -- has to be detected first, and then you
put it into an equation, and then you get exercise
i ntensity.

Q. Okay. And then, simlarly, | wanted to
ask you about the steps in the exercise intensity
I ncrease notifying neans which are set forth in
paragraph 17 on the sanme page.

Do you see that?

A. | do.

Q. Okay. And in this table there's two
steps, Step Sbl and Step Sb2.

Do you see that?

A. Yes.

Q. Ckay. And | just wanted to confirmthat
Amano's exercise intensity increase notifying neans
process detects the pitch of the user running
first, and that's Step Slb; right?

A. Sb1.

Q. Sb1l. Apol ogi es.

So Amano's exercise intensity increase
noti fyi ng means process, first Amano detects the
pitch of the user running in Step Sbl; right?

A. Correct.
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Q. And then in the next step, Sb2, Amano
determ nes the pitch at which there is a 10 percent
I ncrease over the pitch that was detected in Sbl;
ri ght?

A. Ri ght .

So to be clear, the exercise intensity
i ncrease notifying means and the cal cul ati on
di spl ay processing are two processes happening in
parallel, the interrupts, and so then in ny figure
on page 11 of ny declaration, just before
paragraph 19, | show the chronol ogy of the
cal cul ation di splay processing and the exercise
i ncrease intensity notifying neans.

Q ' m going to ask you sonme different
questions about Amano. |If you can turn to
paragraph 27 of your declaration, which begins
there's a title Section C, right above that. Let
me know when you're there.

A. ' mthere.

Q. Okay. So, Dr. Lynch, it's your opinion
t hat Amano's first, fourth, and eighth enbodi nents
are not distinct enmbodi ments?

A. Correct.

So the text that appears in the section

| abel ed fourth embodi mnent says first do the VO2max
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cal cul ation, which cones fromthe first enmbodi nent
and then continues with the teaching.

Q. OCkay. | want to ask you a coupl e of
t hi ngs about the Amano reference. So if you | ook
at Exhibit 1002, can you flip to Figure 5, which
| think appears on page 6 of Exhibit 1002.

A. Yes.

Q. Okay. And maybe put a thunb in there and
then flip to colum 9 of Exhibit 1002 and --

A. Okay.

Q Actually, | apologize. | nmeant colum 8,
t he page before, and if you go to |line 54 of
colum 8, do you see it says "External structure.™

A. Yes.

Q. Okay. And then the paragraph bel ow that,
in colum 8, the specification of the Amano
reference starts referring to Figure 5.

Do you see that?
A. Yes.
Q. | just wanted to set the table here.
So you agree that this colum, in
colum 8, discussing Figure 5, is referring to the
Embodi ment 1 of Amano; right?
Actually maybe to help you out, flip one

page before, colum 6. The top of colum 6 refers

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2013 - Page 55 of 150

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 56

to Enbodinent 1. Do you see that?

MS. NGUYEN: Objection. Form

THE W TNESS: There are many section numbers in
Amano, and the high level section nunber is 1 for
this external structure that you're referring to in
col um 8.

BY MR. SW SHER

Q. Yes. Okay. So all I"'mtrying to do is
just set the -- make sure we are on the sanme page
that Figure 5 is described in the Enbodi nent 1
section. Do you agree with that?

A. It's described in the section entitled
"Enmbodi ment 1."

Q And if you can flip to a different figure,
| want to go to Figure 16 of Amano whi ch appears on
page 16.

A. Okay.

Q. Okay. And then if you put your thunb in
there and then flip to colum -- let nme find it --
19. Hold on one second. |'mgoing to read ny
notes here. | had the wrong nunbers.

Look at columm 20 about m dway down,
line 38, you'll see a reference to Figure 16.
Do you see that?

A. Yes.
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Q. Ckay. So, again, all | wanted to confirm
here is that when we're tal king about Figure 16,
you can see, if you | ook back on colum 19, we are
in the section that is titled "Enbodi nent 4" of
Amano; right?

A That's correct.

Q Okay. So you agree that Figure 16 is
di scussed within the Enbodi mrent 4 section of Amano;
right?

A It's in the section entitled
"Enmbodi ment 4," Section 4, "Enbodinment 4."

Q. Now | ooki ng back at the two figures
| pointed out earlier, Figure 5 and Figure 16, if
you could kind of |ook at those side by side, ny
question, Dr. Lynch, is it your opinion that
Figures 5 and 16 depict the same device?

MS. NGUYEN: Objection. Form

THE W TNESS: They are illustrations of the
same device. The illustrations are slightly
di fferent, but maj or conponents are the sane.
| see five buttons on Figure 16 and four on
Fi gure 5.

BY MR. SW SHER:
Q Ckay. So the figures have different

nunbers of buttons on the depicted devices; is that
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right?

A. Yes.

Q Do the devices have different display
Sizes?

MS. NGUYEN: Objection. Form

THE W TNESS: Looks to be about the sane.

BY MR. SW SHER

Q. About the same or exactly the sane?

A. Well, these two pictures aren't sized
exactly. About the sanme. So as a person of
ordinary skill | ooking at these two pictures,
| don't see significant differences between them

Q. So you think they are the sanme device?

MS. NGUYEN: Objection. Form

THE WTNESS: | think they are different
representations of the sanme device.

BY MR. SW SHER:

Q Okay. And Figure 5, do you see two itens
| abel ed with the numbers 511 and 5127

A. | do.

Q. Okay. |If you turn to colum 9 at |ine 15,
you see that Item 511 is referred to as
“button switch 511"7?

A. Yes.

Q. Okay. And then one paragraph below in
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line 19 of colum 9, do you see that Item No. 512
Is referred to as "button switch 512"?

A. Yes.

Q. Okay. Do those two button sw tches,
511 and 512, appear on the device depicted in

Fi gure 167
A. No.
Q. Ckay. If you turn to colum 19 at

| ine 64, do you see where Amano refers to "pressing
set switch S" in colum 19?

A. Yes.

Q. Okay. And if you flip back to Figure 16,
do you see a button or a switch that's |abeled "S"
in that figure?

A. Yes.

Q Okay. And is there a button | abeled "S"
I n Figure 5?

A. No, but | think a POSITA would read this
to mean the same device with slightly different
I nterfaces because you can use Figure 16 to perform
the VO2max estimation that's discussed with respect
to Figure 5 and then continue fromthere.

So --
Q. Ckay.

A. -- you woul d use Enbodinent 1 to do or
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what's |isted under the section called Enbodi nent 1
to figure out VO2max and then continue with this
section.
So | don't see anything in Figure 5 or
Figure 16, for exanple, that would prevent nme from
doing a VO2max cal cul ati on as taught earlier in the
pat ent .
Q Ckay. So it's still your opinion that
Figures 5 and 16 depict the sanme device?
A. | think they are depicting the sane
i nvention and slightly different physical
i nstantiations of it but functionally the sane.
Q. Let me ask you what you were just talking
about, the VO2max cal cul ati on.
| n paragraph 27 of your reply declaration
about m dway down or, | should say, the fourth |ine
down in paragraph 27, you state, [as read] "Amano
explicitly connects its first and fourth enbodi nent
stating for the fourth enbodi nent that the user
estimates his own VO2max i n advance using the nethods
explained in the first enbodi nent."
Do you see that?
A Yes.
Q Ckay. And there you're referring to
colum 19 at |lines 49 through 50 of Exhibit 1002;
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right?
A. Yes.
Q Okay. All right. Let's just -- | want to

ask you just a scenario here. Let's say a user did
use the first device of Matsunoto's first
enmbodi ment to cal culate a VO2max. How woul d the
fourth enbodi ment device then access that VO2max
I nf ormati on?

MS. NGUYEN: Objection. Form

THE W TNESS: So Enbodi nent 4 teaches that the
user could enter that information -- I'msorry --
give me a mnute to read here.

So in colum 20 of the Amano reference,
lines 7 through 13 or so, it tal ks about the user
using switches to enter their VO2nmax that they've
estimated fromthe earlier discussion called -- in
the section called Enbodinent 1 in Amano.

So here the user effectively uses sw tches
to type in their VO2max. For a person of ordinary
skill reading this, it would be i mmediately
apparent that, if possible, you would just inport
wi t hout having to have the user type it in again.
BY MR. SW SHER:

Q Ckay. So for the fourth enmbodi nent, Amano
descri bed that the user has to input their VO2max by
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pressing on sone sw tches; right?

A. Correct.

Q Ckay. There's no disclosure in
Enbodi nent 4 that the device described in
Enbodi nent 4 inports data fromthe first
enbodi ment; right?

A. The way it's witten it's so that it could
get that VO2max from ot her sources, and they point to
ot her options down here in colum 19, but a person
of ordinary skill who is using the sanme device to
both estimte VO2nmax and do the training, it would be
apparent to themto just use the result that was
al ready stored instead of having themto go through
the user and have themtype it back in.

Q So just to be clear, you're saying that a
person of ordinary skill could nodify the device in
Enbodi ment 4 so that it was able to inport data
t hat had been cal cul ated by the device in
Enbodi nent 17

MS5. NGUYEN. Objection. Form

THE WTNESS: | don't know -- | nean, the
nodi fication is just read the value from menory
I nstead of having the user's nenory in their brain

type it in.
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BY MR. SW SHER:

Q Well, maybe -- let me ask you this: |Is
t here any disclosure in Enmbodi ment 4 expl ai ning
that the device in Enbodinment 4 is capable of
estimati ng VO2max?

MS. NGUYEN: Objection. Form

THE W TNESS: Well, it's certainly capabl e of
estimati ng VO2max.
BY MR. SW SHER:

Q. What are you basing that opinion on?

A Maybe you shoul d define what you nean by
"capable."

Q. Li ke does a device described in
Enbodi mrent 4 have the capability or the
conponents -- however you want to phrase it -- like
Is it a device that measures VO2max?

MS. NGUYEN: Objection. Form

THE W TNESS: So the one of those that | can
answer has the conponents, yes, it has the
conmponents that would allow it to measure VO2nmax.
BY MR. SW SHER

Q And does anything in Embodi ment 4 descri be
t he device of Enbodi ment 4 as nmeasuring VO2max?

A. It says you can use the teaching fromthe

earlier section | abel ed Enmbodinent 1 to get that
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val ue and then continues with the rest -- you need
VO2max to use the material in Enbodinment 4. So it
offers multiple ways that you could get that, but
one of the ways is using the nmethod described in
Enbodi nent 1, and the device has all the conponents
to be able to inplenment that -- the sane devi ce.

Q. Now, Enbodi nent 4 doesn't say that the
devi ce in Enbodi nent 4 uses the nethod of
Enbodi ment 1; right?

Enbodi ment 4 says, as you descri bed

earlier, the user has to input the VO2max by pressing
on buttons; correct?

M5. NGUYEN:. Objection. Form

THE W TNESS: So the text in Enbodi ment 4 says
that the user estimates their VO2max in advance using
met hods explained in the first through third
enbodi nrents, and so -- and, also, there could be
ot her nethods, this indirect nethod that they cite.
So there could be other ways to get VO2max.

So if you have a device that, you know,

the software is not cal culating VO2max, then you
could type it in, but it would only be a software
change. It has all the conponents it needs to be
able to calculate VO2max in the same device descri bed

here i n Enbodi nent 4.
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BY MR. SW SHER:
Q Ckay. Does the user -- strike that.
Does Enmbodi nent 4 disclose that the user
| nputs any heart rate measurenents into the device?
A. Woul d you like to point nme to a place?
Q. Let ne ask a slightly different question.
Does Enmbodi nent 4 discl ose that the user
can input heart rate measurenents so that the
Enbodi nent 4 device can cal culate a VO2max?
MS. NGUYEN: Objection. Form
THE W TNESS: Do you know that there's a pl ace
that it does? |If so, you could point nme to that.
BY MR. SW SHER
Q It doesn't, but I'm asking if you agree,
| guess. Do you agree that it doesn't --
A. | am not aware that it does that. | am
aware that it allows the user to enter their VO2max.
Q Okay. Okay. | amgoing to introduce into
the record what's been marked as Exhibit 1003.
This is the Matsunoto reference. That's
M a-t-s-u-mo-t-o.
Al right. Dr. Lynch, I'mgoing to ask
you sonme questions about your Matsunoto opinions,
whi ch begin on page 20 at paragraph 35 of your

reply declaration, and, actually, 1'd like to turn
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to Section B. 2. of the Matsunpto section begi nning
on page 22, which reads "Matsunpto teaches heart
rate zones and heart rate nmeasurements in the sane
enmbodi ment . "

Do you see that?

A. | do.

Q Okay. And then if we flip to the next
page of your declaration, in paragraph 39, your
opi nion here is that the first and second
enmbodi ments of Matsumoto are not distinct; right?

A. Correct.

Q. Okay. First, let nme just ask when you
refer to the different enbodinments or to the two
embodi ments in paragraph 39, which -- that's
probably a bad question.

What, in your mnd, are the two distinct
enmbodi nents of Matsunoto?

MS. NGUYEN: Objection. Form

THE W TNESS: There are no distinct enbodi nents
i n Mat sumot o, but the term "Enbodi nent 1" and
"Embodi ment 2" has been used at |east by Ni ke, and
so | can use those terns, if you'd like.

BY MR. SW SHER:
Q Maybe | can shortcut this so we are on the

sanme page.
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When Nike is referring to the two
enmbodi ments, do you understand Ni ke is talking
about, for exanple, the device that's depicted in
Figure 3 of Matsunoto as being one enbodi nent of
t he exerci se managenent machi ne and then the device
depicted in Figure 10 as being the second
embodi ment of an exerci se managenment machi ne?
A. So ny understanding is that colum 2,
line 16 or so, to colum 7, line 12 is what Nike is
calling the first enbodi nent or Enbodi ment 1,
| think, and I think this is consistent with what
you said, but I"mgoing to text instead of figures.
And then colum 7, line 36, to the end or
to colum 11 is what Nike is referring to as
Enbodi ment 2.
Q. That's correct. So | think we are on the
sanme page. | was just alittle bit -- in
paragraph 40, you talk also about the running or
j ogging inplenmentation, and then there's a bicycle
i npl ementation. | think those are depicted in
Figures 1 and 2 of Matsunoto, very first page
t here.
So | just wanted to be on the sanme page
when we are tal king about the two enbodi nents, it's

t he exerci se management machi nes that are descri bed
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In the text at the places you reference and then
depicted in Figures 3 and 10 and in sonme ot her
figures.

A Okay. So | understand, for exanple, that
Figure 2 is within that contiguous block of Nike's
Embodi ment 1. So --

Q Ri ght .

A. -- Figure 1 and 2 and up to and part of
Enbodi ment 1 by Ni ke's definition,

Q. Ckay. So | just wanted to focus, though,
on the exercise managenent machi nes that are
depicted in Figures 3 and 10 and then al so
described in the text, if we can just do that.

Okay. Is it your opinion, Dr. Lynch, that
t he devices depicted in Figures 3 and 10 of
Mat sunoto are the sanme device?

A. They're illustrations of the device with
t he same functionality, but they have different
features in the drawings. So these are different
ways to draw the features of those Enbodi nent 1 and
Embodi ment 2.

Q. Yeah. So just so | understand, like, is
your opinion just that they are different draw ngs
or that they are drawi ngs of different devices?

MS. NGUYEN: Objection. Form
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THE W TNESS: Just as an exanple, both have an
LCD di splay; both have buttons 0 to 9; both have,
you know, other buttons. So with that as preface,
can you ask nme the question again?
BY MR. SW SHER

Q. Yeah. Let me ask you a specific one.

So, for exanple, let's take a | ook at

Fi gure 10.
A. Yes.
Q. And do you see there are two buttons

| abel ed 23 and 24 that have shorthand text there,
manual training and automatic training.

Do you see those?

A | do see those.

Q. Now, does the device in Figure 3 have
t hose two buttons?

MS. NGUYEN: Objection. Form

THE W TNESS: The drawing in Figure 3 does not.
The underlying invention is the sane.

So just to be clear, when | draft my own
patents, we often draw different figures of the
same invention that don't | ook exactly the sane.
BY MR. SW SHER

Q So what I|'"'mtrying to understand, if you

could just focus on ny question, does the device
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depicted in Figure 3 have buttons for manual
training and automatic training?

A. Those buttons are not in Figure 3.

Q I's it your opinion that the displays
Figures 3 and 10 are identical?

A. The draw ngs thensel ves, nothing is
i dentical, and that includes the displays, but
| mentioned before, they all have LCD displ ays
They all have buttons O through 9. They all h
some auxiliary buttons or sw tches.

Q | guess what |I'mgetting at, in
paragraph 39 in your deposition, the second

sentence reads, "According to Dr. Bergeron, th

enbodi nents are di stinct because the interfaces,

controllers, and circuits of the first enmbodi nent

depicted in Figures 3 through 5 are conpletely

different frominterfaces, controllers, and

circuits of the second enmbodi ment depicted in
Fi gures 10 and 11."
Do you see that?
A | do.
Q So | just wanted to focus on the word
"conpletely."

I's your issue here just that with the

notion that everything in the two devices is

in

as

ave

e two
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conpletely different?

MS. NGUYEN: Objection. Form

THE WTNESS: MW reading of this as a POSITA is
t hat what Ni ke calls Enmbodi nent 1 and what Ni ke
call s Embodi nent 2 both of those are asking the
user to enter information about their attributes of
physical fitness. Both are then putting them
t hrough a training protocols that | earn based on
the previous results and then update the training
protocol .

And so, in that sense, these two are very
simlar and that a POSITA reading these, it would
be i medi ately apparent to the POSITA that el enments
of one section work with the other section and vice
versa, and what | would say is that these draw ngs
reinforce that, that these draw ngs of the
I nvention are showi ng very simlar elenents,
certainly not conpletely different, and also the
el ectronics are using simlar elenments.

BY MR. SW SHER
Q. Ri ght .

So what | was getting at is you're not
saying that the two devices have 100 percent the
same components; right?

| mean, you agree that there are sone
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di fferences?

A. | agree that these drawi ngs are different,

but | don't agree that what the enbodi nents are
doi ng are distinct.

So both of them the user enters
i nformati on about their physical fitness

attri butes, both of them do exercise, both of them

data is collected fromthat exercise where they are

exercising at nmultiple exertion |levels, both of
them the results of those exercises are used to
determ ne the next exercise program
So both of them are doing that, and each

enmbodi ment gives -- give different details.

Q Do you understand that the enbodi nents
have some different features?

MS. NGUYEN: Objection. Form

THE W TNESS: As | nentioned, they're not
exactly the same, but a POSITA reading them would
understand that it's the same invention.
BY MR. SW SHER

Q. Okay. So even though the second

enmbodi nent di scusses a manual nmode and automatic --

|'"m sorry. Let me strike that.
Even though the second enmbodi ment

descri bes a manual training node and an auto
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training node and those nodes are not described for
Enbodi ment 1, you think they are the sanme devices?

MS. NGUYEN: Objection. Form

THE W TNESS: So what Ni ke is calling
Enbodi ment 2 has an auto training node that is
substantially the sanme as the auto training node in
what Ni ke is calling Embodiment 1 in the sense that
It's updating the exercise program for the next
time based on the results fromthis tine.

The manual training node is different.

That's not discussed in what Ni ke calls
Enbodi ment 1.
BY MR. SW SHER

Q Okay. I n your opinion, Dr. Lynch, is a
Toyota Canry and a Toyota Corolla not distinct?
Are they not distinct cars?

MS. NGUYEN: Objection. Form

THE W TNESS: They are both cars. They are
di fferent nodels, obviously.
BY MR. SW SHER

Q. | want to ask you, Dr. Lynch, about the
second-to-1ast sentence of paragraph 39 of your
decl arati on.

You state "Dr. Bergeron argues that there

'S no suggestion that the two enbodi nents coul d
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Interact in any way. | disagree."

Do you see that?

Yes.

What do you nean by "interact"?

Coul d you give me Dr. Bergeron's --

o > O »

OCh, | don't think |I have it. Sorry.
| could ask it a different way, if it
woul d be hel pful.
I's it your opinion that the devices
depicted in Figures 3 and 10 of Matsunoto can
i nteract with each other?
MS. NGUYEN: Objection. Form
THE WTNESS: | believe that they're
teaching -- at |east the auto node for Enbodi nent
are teaching substantially the same thing with
smal | differences, but the -- there are many
aspects of the two that could work with the other
one.
BY MR. SW SHER
Q. | guess |I'm just asking a slightly
di fferent question.
s it your opinion that, for exanple, the
circuitry that's described and depicted for the
first enmbodi ment can interact with the circuitry

that's descri bed and depicted for the second

2
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enbodi ment ?

A. So this term"interact,” I'd like to see
in Dr. Bergeron's testinony to answer that
gquestion. |I'd like to see this citation to
understand a little bit better your question.

Q. Okay. So you can't answer just |ooking at
Mat sunoto itself whether the two enmbodi ments can
I nteract with each other?

A. Can you give me a definition of
“interact"?

| don't have one here.

Q. Well, | don't know. That's what | was
ki nd of asking. |'mnot sure what you nmean by
"interact" in paragraph 39.

A. So just to be clear, I'"'mreplying to
Dr. Bergeron's argunment. So it would help nme to
see those.

Q Well, for exanple, is it your opinion that

the two enmbodi nents in Matsunpoto can conmmuni cate
with each other?

A. The enbodi nents are describing the sane
i nvention. So you wouldn't have two of the sane
I nvention tal king to each other.

Q But, |like, you don't disagree, though,

that there's different circuitry depicted in
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Mat sunoto for the two embodi nents; right?
MS. NGUYEN: Objection. Form
THE W TNESS: Are you directing nme --
BY MR. SW SHER:
Q | mean, for exanple, Figure 5 and

Figure 11, let's |look at those. Now I'm not asking
about components in common. Obviously, they have
CPU, nenory, et cetera, but you would agree there
are sonme different conponents between the two
depictions in Figures 5 and 11; right?

A The only thing that | see different is
Figure 5 tal ks about the timer, and Figure 11 bl ows
out that block and gives us oscillators, dividers,
and counters. So it can time sonmething. So that
timer block in Figure 5 is sort of blown out in
Figure 11 to get six blocks that are all perform ng
timng functions, but everything else is exactly
the same. So this is just nore detail on what the
timer block does in Figure 5.

Q. Sock. So your opinion is the timer block
in Figure 5 is the same as the counters,
oscillators, dividers in Figure 117

A. ' m saying the timer block in Figure 5 1is
performng a tinmer function, and the blocks 106 to

109, plus oscillated dividers bl ocks, of which
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there are two, are perform ng timng functions.
That's what |'m saying.
Q. Ckay. I'mstill not sure if | will get an
answer to this but let me ask it one nore way.
If there is a device -- well, strike that.
Just follow ne in this -- not hypothetical
but in this explanation. Let's |ook back at
Figures 3 and 10, okay, the two depictions of the
exerci se managenent machi ne bodies, | think they
are referred to, |ike the physical structures.
Do you see those?
A. | do.
Q. So what |'m asking, | guess, is if there
is a device that was constructed to | ook |ike
Fi gure 3 and anot her device that was constructed to
| ook I'i ke Figure 10, is it your opinion that
Mat sunot o descri bes how those two devices could
I nteract with each other?
MS. NGUYEN: Objection. Form
THE W TNESS: So, again, |I'mnot sure what you
mean by "interact,” but |I'll use your conmuni cate
as an exampl e.
Figure 10 and Figure 3 are both
il lustrations of the same invention. So there

woul d be no reason that two of these would talk to

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2013 - Page 77 of 150

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 78

each other. At least | didn't see that discussed
I n Mat sunot o where you have two such machi nes and
they are wired up together or sonething.

MS. NGUYEN: Counsel, is it a good tinme to take
a break?

MR. SW SHER: Maybe, |ike, ten nore m nutes,
and 1'll be at a good stopping point.

BY MR. SW SHER:

Q Dr. Lynch, 1'"mgoing to hand you what's
been marked as Exhibit 1004. This is the Lubell
reference, L-u-b-e-I-1I.

Al right. Al right. And | wanted to
direct you to the section of your reply declaration
di scussing Lubell. If we could start in
par agraph 48 which begins on page 28.

Dr. Lynch, is it your opinion that Lubell
di scl oses a maxi mal exercise test protocol ?

A. Lubel | discloses a protocol that will take

sonmebody to exhaustion. So I'mcalling that

maxi mal .
Q. Okay. | just wanted to ask about that
opi ni on then. If we can | ook at Lubell, does

Lubell ever refer to its protocol as a maxi mal
exercise stress test protocol?

A. " mnot aware that it does, but w thout
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| ooki ng at the whole thing, | can't confirmit.
Q Okay. Isn't it right, actually, that
every time Lubell refers to its protocol, it calls

It a submaxi mal exercise stress test protocol ?
A. Again, | can't answer that, but | do know

that at | east sonetines it refers to the submaxi mal

pr ot ocol .
Q. Ckay. So if we can start in the abstract
of Lubell in the first page.

A. Ch, front page?

Q First page, the abstract there.

A. Uh- huh.

Q. So on line 4, Lubell says it's "pacing the
subj ect through a submaxi mal stress test protocol."

Do you see that?

A | do see that.

Q If we can turn to colum 8 at |ine 29.

A Yes.

Q. You agree that Lubell states "The
submaxi mal exercise test protocol begins at this
poi nt . "

And then at the end of that paragraph,
Lubel |l continues to state "This protocol paces the
subj ect 10 through a prescribed submaxi mal exercise

program for calculating his fitness index or
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maxi mal oxygen uptake VO2max."
Do you agree?

A. | do see that.

Q So | guess what |'mgetting at is why do
you refer to Lubell as disclosing a maxi mal
exercise test protocol in view of all the
references in Lubell that refer to it as a
submaxi mal exercise stress test protocol?

A. So since | wote ny initial declaration
and had ny initial deposition, Nike introduced sone
ot her docunents into the case that refer to
exerci se protocols that take you to exhaustion, for
exanpl e, and contrast those with submaxi mal
exerci se protocols or testing protocols.

And so in ny reply declaration, | adopted
t hat | anguage, which honestly makes sense. So
maxi mal protocol will take sonebody to exhausti on.
A submaxi mal protocol would not.

Q. Okay. So is it your opinion that Lubell
just gets it wrong every tine they refer to their
own protocol as a submaxi mal protocol ?

MS. NGUYEN: Objection. Form

THE WTNESS: It's my opinion in witing ny

anal ysis that using the term "maxi mal" was the

proper characterization, but | wouldn't go as far
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as to opine that Lubell gets it wrong.
BY MR. SW SHER:
Q OCkay. So what |'mgetting at here is
l et's | ook at paragraph 48, again, of your
decl arati on on page 29.

So the second half of paragraph 48 -- et
me descri be what |'m getting at, and you can tell
me if you agree or disagree. Strike that.

You' re saying Lubell's protocol is
maxi mal ; right?

And then a few |ines down, you refer to
Ceci as teaching a submaxi mal exercise test; right?

A. Near the bottom of paragraph 48? |Is that
what - -
Q. Yes.

Okay. So all I'magetting at is it seens
to me like you're trying to contrast that there are
two different protected protocols, submaximal and
maxi mal , and you're saying Lubell teaches maxi mal
and Ceci teaches submaximal; is that right?

A. That's correct, at least two types, but

those are the two types I'"'mreferring to here.
Q. And then if you go back to earlier in
par agraph 48 on page 28, about m dway down, you

have an opinion that states "Lubell then explicitly
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suggests other test protocols such as a submaxi mal
exerci se test protocol."
Do you see that?

A. Yes.

Q And you're citing colum 5, line 13, of
Lubel I'; right?

A. Yes.

Q. Ckay. So do I have it right that the
opi nions you're setting forth in your reply
decl aration are that Lubell's protocol that it
descri bes throughout the reference is a maxi mal
protocol, but there's also a reference in Lubell to
a submaxi mal exercise test protocol; is that right?

MS. NGUYEN: Objection. Form

THE W TNESS: It does refer to other test
protocols that could be used which are submaxi mal.
BY MR. SW SHER:

Q Right. Okay. So this is what |I'm having
troubl e understanding: So you agree that you
didn't see a reference in Lubell where it describes
its own protocol as maximal; right?

It only refers to it as submaxi mal .
MS. NGUYEN: Objection. Form
THE W TNESS: Sitting here now, |I'm not aware

of a place in the patent where it refers to its own
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protocol as maxi mal --
BY MR. SW SHER:

Q Al right. So then --

A. -- except in an inplied way by taking the
user to exhausti on.

Q. Ri ght .

So what |I'mgetting at is I'"'mtrying to
understand then why, in this quote in the m ddl e of
paragraph 48 of your declarati on where you say that
"Lubell explicitly suggests other protocols such as

a submaxi mal exercise test protocol,” I'mtrying to
understand the basis for your opinion that Lubell
is referring to a different type of protocol there
when it refers to a submaxi mal protocol where every
other reference in Lubell to its own protocol also
says it's submaxi mal .

Are you foll owing me?

A. Uh- huh.

Q. So I'"'mtrying to understand why you're --
what the basis is for your opinion that those are
different, that Lubell's protocol, on the one hand,
is different than this reference to a submaxi mal
exerci se test protocol.

MS. NGUYEN: Objection. Form
THE W TNESS: Well, it's different because this
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paragraph is telling us that, as just described, a
protocol, but other suitable submaxi mal exercise
test protocols could be used. So that's clearly
different than their own protocol.

BY MR. SW SHER

Q. Well, what |I'mgetting at, though, is that
all of the protocols, both the ones that Lubell
descri bes throughout the reference as its protocol
that's disclosed and then this reference to other
protocols, all of those are referred to as
submaxi mal in Lubell; right?

A. So it refers to its own protocol as
submaxi mal but does not go into detail about what
ot her test protocols could be.

Q. In the quote that you cite here in
par agraph 48, you say "Lubell then explicitly
suggests other test protocols such as a submaxi mal
exerci se test protocol."

So that's also a submaxi mal protocol;
ri ght?

MS. NGUYEN: Objection. Form

THE W TNESS: Sorry. Didn't quite -- | didn't
qui te get that question.

BY MR. SW SHER
Q Ri ght .
Veritext Legal Solutions
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So you just testified that Lubell refers
to its own protocol as submaximal ?

A. Yes.

Q And then in this quote in paragraph 48 of
your declaration, you say, "Lubell then explicitly
suggests other test protocols such as a submaxi nal
exerci se test protocol."

So these other protocols that you're
referring to, Lubell also says that's a submaxi mal
protocol; right?

MS. NGUYEN: Objection. Form

THE W TNESS: So is Lubell is basically saying
ot her protocols can be used, and it's calling its
own protocol submaximal. And it's saying those
ot her protocols can be submaximal, but it doesn't
descri be any of the other protocols but included in
t hat set of submaxi mal protocols a person of
ordinary skill in the art would know are ones that
don't take you to exhaustion.

So sonebody who, for instance, read the
references that Ni ke introduced, in reading this
patent, would know that a submaxi mal exercise test
protocol at |east includes exercises that don't
t ake the user to exhaustion.

And as | mentioned in here in
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par agraph 48, exercise prograns or protocols that
take the user to exhaustion may be dangerous for
the user, may be difficult to inplement. | think
even Dr. Bergeron acknow edged that there's an
advant age to submaxi mal tests and that |arge
nunbers of participants can be tested rapidly at

| ow cost.

So a POSI TA woul d know t hat submaxi mal
exercise protocols include ones that do not take
you to exhaustion and such a protocol is never
del i neated or witten about in Lubell.

BY MR. SW SHER

Q. Okay. I n paragraph 49 of your reply
decl aration, if you can turn there, it's on
page 29.

Al'l right. You state "Dr. Bergeron argues
that Lubell's main purpose is to estimte VO2max.
However, a POSI TA readi ng Lubell would understand
t hat Lubell's purpose is not to determ ne VO2max. "

Can you explain what you nean there?

MS. NGUYEN: Objection. Form

THE WTNESS: Well, | was just citing to the
patent | anguage.
BY MR. SW SHER

Q Ri ght. So your opinion --
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A. |'msorry. |'mnot finished.

So lines 45 to 51 of colum 2 of Lubell
tells us that an object of this invention is to
provide -- sorry -- | didn't quote exactly.

"It is an object of this invention to
provide a heart rate nonitor and/or fitness nonitor
devi ce which avoids the drawbacks of the previously
proposed devices and automatically cal cul ates an
appropriate fitness parameter (e.g., maxi ml oxygen
upt ake | evel or VO2max) by automatically pacing the
subj ect through a straightforward training
pr ot ocol . "

So nmy reading of columm 2 tells me that an
obj ect or the object of this patent is to
automatically calculate a fitness paraneter that
woul d hel p the subject do an appropriate training
regi me.

And that's also in colum 1 here where
line 27 to 29 says this invention is going to help
his subject keep his exercise stress level within
what is regarded as the fitness training range.

So that's what | view as the object of
Lubel | .

Q Ckay. And what fitness paranmeter does

Lubel | describe nmeasuring?
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A. So nost of the specification is devoted to
VO2max or variations, and it says that that's one
exanpl e.

Q Okay. And does it describe any protocols
for calculating any other fitness paraneters?

A. l'm not sure if that is your question, but
it uses that fitness paraneter, the VO2max, that it
calculates to help train the subject, but in terns
of other fitness -- | believe your question was
does it tell the reader how to cal cul ate ot her
fitness paraneters.

Q. Does it describe any -- does -- |I'm
sorry --

Does Lubell describe any protocols for
cal cul ating any other fitness paraneters other than
vVO2max ?

A. No.

Q Okay.

A. It just says VO2max is an exanple.

MR. SW SHER: Take a break.

THE VI DEOGRAPHER: We'll go off the record.

The tinme is 11:21 a.m This is the end of Media
Unit 2.
(A short break was taken.)

THE VI DEOGRAPHER: We are back on the record at
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11:32 a.m This is Media Unit 3.
BY MR. SW SHER:

Q Al right. Dr. Lynch, | just wanted to
change gears a bit and ask you about some of your
opinions relating to the conmbinations with the
Gorman and Fl ach references.

To start, I'd like to start with
paragraph 30 of your reply declaration on page 17.
And do you see at the bottom of

paragraph 30, you state that "Tinme-division
mul ti pl e access (TDMA) was known and used in both
wired and wirel ess systens"?

A | do.

Q Okay. And is that your opinion that TDMA
Is used in both wired and wirel ess systens?

A. Yes.

Q Are you famliar with the technique that's
just referred to as tinme-division nmultiplexing?

A. ' m not sure what the distinction is
bet ween t he two.

Q. Okay. Have you heard of tinme-division
mul ti pl exi ng before?

A. Well, it's related to TDMA, but |'m not
sure where you draw a bright |ine between them

sitting here right now.
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Q. Ckay. So you don't know if, for exanple,
TDMA is used in wireless systens and tinme-division
mul tiplexing is a nore general technique?

MS. NGUYEN: Objection. Form

THE W TNESS: So nul ti pl exi ng nmeans that you
are -- you know, you are setting time divisions,
and you are sending nessages at different -- at
different time slots. So you are multiplexing what
messages get sent, but TDMA is a commonly used
shortening. And it's -- | believe it's at |east a
type of time-division nultiplex, but | don't know
i f one includes the other or if they just
i nt ersect .

BY MR. SW SHER

Q. Do you know if -- strike that.

Does the Amano reference disclose the use
of multiplexing techniques or conmponents?

MS. NGUYEN: Objection. Form

THE W TNESS: So the TDMA net hods that you
refer to here that are taught in Flach -- |I'm
sorry.

So your question was does Amano teach tine
di vision or TDMA or...
BY MR. SW SHER:

Q | could repeat the question.
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Do you know if Amano discl oses the use of
mul ti pl exi ng techni ques or conponents?

MS. NGUYEN: Sane objecti on.

THE WTNESS: |'mnot aware of it sitting here,
but 1'd have to read the whole thing with an eye to
that to give a definitive answer.

BY MR. SW SHER

Q. Ckay. And I'll just ask the sane
questions about the other references with that
under st andi ng.

Do you know i f Matsunoto di scl oses the use
of multiplexing techniques or conponents?

MS. NGUYEN: Objection. Form

THE W TNESS: So Amano and Matsunoto are both
communi cating informati on between the transmtter
and a receiver, and so nmy opinions here relate to
the fact that a POSI TA woul d have been fam i ar
with sending identification nessages and using
time-division nultiple access for successful
communi cati on when you have nore than one
transmtter.

So nmy opinions here are, if | use Flach,
for exanple, Flach gives me the tinme-division
mul tiple access that allows nmultiple sensors to

communi cate with a single receiver.
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It also gives ne wireless, which is not
di scussed in Matsunoto, for exanple. Time division
applies to both wired and wirel ess.
And it also gives ne -- tal king about
Fl ach here -- also gives ne details howto
i npl ement that are not present in Amano or
Mat sunot o.
So that's what would notivate a person of
ordinary skill in the art to | ook towards the
t eachi ngs of Flach to do the communicati on between
mul ti ple sensors and a receiver.
So your question was does Mat sunoto
di scl ose conponents for time-division multiplexing,
| think. |Is that your question?
BY MR. SW SHER
Q "Il repeat the question. |If you could
just answer this question.
So nmy question, Dr. Lynch, was do you know
I f Matsunmpto di scloses the use of nultiplexing
t echni que or conponents?
MS. NGUYEN: Sanme objection.
THE W TNESS: So Matsunpbto is disclosing
mul tiple sensors talking to a conmon receiver, but
| am not aware, sitting here now, that Matsunoto

di scloses tinme nmultiplexing conponents or
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t echni ques.

BY MR. SW SHER

Q Okay.

A But, again, without l[ooking at it with an
eye towards that, | can't say definitively.

Q. Dr. Lynch, do you know if Lubell discloses

t he use of nmultiplexing techniques or conponents?

MS. NGUYEN: Objection. Form

THE W TNESS: | think same answer as before.
Sitting here, I'"mnot aware that it does, but
Lubell also has nmultiple sensors conmmunicating with
the receiver and so would benefit from successf ul
time-division nultiplexing or multiple access.
BY MR. SW SHER

Q. Ckay. So | want to ask you sone specific
questions about Amano here, and | think that
section applies to all of the Bates references.

But in your declaration you nmention a few
sort of problems that Gorman and Fl ach teach
solutions to. One of these problens is the need to
di stinguish between nultiple sensors sending
signals on the sane wired communi cati on si gnal
pat h.

Do you agree with that?

A. '"msorry. Do you want to point ne to
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sonmepl ace in ny declaration?

Q Yes, so like in paragraph 31. One of your
opi nions -- starting in the last |line on page 17 of
paragraph 31, you state "Dr. Bergeron specifically
argues that with wire devices, there is no need to
di stinguish between nultiple transmtters
communi cating with the sanme receiver. This is not
true. When there are nultiple transmtters such as
sensors sharing a wired communi cati on bus TDMA, can
be used to assign different time slots, et cetera.”

So it sounds to ne |like you're saying one
of the problens that's addressed by the Gorman and
Fl ach reference is this need to distinguish between
mul tiple signal -- sorry -- strike that -- between
mul ti ple sensors sending signals on the sane
communi cati on path.

Woul d you agree with that?

MS. NGUYEN: Objection to form

THE WTNESS: So | understand this to be an
obvi ousness argunent and why we would be notivated
to conmbine, and | understand that a person of
ordi nary skill would know about TDMA met hods
generally and would know that they could conmbi ne
these prior art elements to work in a way that's

wel |l understood and benefici al.
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BY MR. SW SHER:
Q. Yeah. | think I'"mjust asking a slightly
different question. So maybe | can reword it.

What |'m asking is -- well, what |'m
asking about, | should say, are sonme of your
opi ni ons about the issues that Gorman and Fl ach
address, in your opinion.

So, for exanmple, one of the issues you
opi ne those references address is this need to
di stingui sh between sensors sending signals on the
same path. Do you follow me on that?

A. Yes.
Q. Ckay. All right. So then what |'m
asking -- let nme strike that.

What | would like to ask, Dr. Lynch, is
are you aware of whether Amano discl oses having a
probl em of needing to distinguish between nmultiple
sensors sending signals on the same conmmuni cation
pat h?

MS. NGUYEN: Objection. Form

THE W TNESS: | don't think Amano di scl oses a
problem They -- Amano nerely says that this
I nformati on needs to be comuni cated, and then you
woul d | ook to the prior art to see how to

acconmpl i sh that communi cati on.
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And so ny opinion here is if two
transmtters are sharing a conmon bus, TDMA was a
wel | known and common way to do it, and that is
sonmet hing that Flach teaches us about.

BY MR. SW SHER

Q. Okay. So related to that, is it your
opi nion that the devices disclosed in Amano are
| noper abl e wi t hout addi ng additional features?

MS. NGUYEN: Objection. Form

THE WTNESS: So | know | said this before in
the | ast deposition, but | understand "i noperable"
to be a legal termthat | don't really know the
definition of. So I'm not going to provide an
opi ni on on that.

BY MR. SW SHER

Q. Yeah, | can cut us off here. | didn't
mean it in a |l egal sense.

l'"mjust asking do you -- is it your
opi ni on that the devices in Amano need additi onal
features in order to function that aren't disclosed
i n Amano?

A. So, again, you know, | think I said this
in the | ast deposition, the same thing, is that the
Amano is focusing on nethods, devices, protocols
for estimati ng VO2max and traini ng sonmebody, and so
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that's where the focus of the disclosure is.

But it also needs to performthis kind of

comuni cation, and it does not give real estate in
the specification to that because that's not the
novel thing that Amano is disclosing.

I nstead, it would |lead you to |ook to
prior art to see how it inplenents the details and,
for exanple, Flach is addressing those details.

So |l didn't find fault with Amano, but
necessarily, it doesn't tell me how the silicon
wafers are being etched, for exanple, and that has
to happen too, but that's not the focus of the
pat ent .

Q Later in paragraph 31, on page 18 of your
decl arati on, near the end of paragraph 31, you
opi ne that "Amano discloses nultiple sensors on a
finger belt, a pulse wave sensor, and a body notion
sensor, sharing a cable to a wistwatch."”

Do you see that?

A. Yes.

Q. Okay. So is it your opinion that Amano
di scl oses nmultiple sensors communi cating over the
sanme signal path?

MS. NGUYEN: Objection. Form

THE W TNESS: Amano doesn't say explicitly, but
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that's a common way to send nultiple signals is to
have them share a bus.
BY MR. SW SHER

Q. Okay. And on -- in Amano, if | could ask
you to turn to Figure 16, and you see the
connection between the finger sensor 15 and the
wristwatch 147

A. Yes.

Q. Okay. And is it your opinion that there's
a single wire connecting the sensor to the watch?

MS. NGUYEN: Objection. Form

THE WTNESS: It's ny opinion that there's a
single cable attaching the sensor to the watch --
sensor belt, | should say.
BY MR. SW SHER

Q. Now, does it |look |like Figure 16 depicts
two wires connecting finger sensor 15 to watch 14?

A. So I know that this cable is drawn
differently in different figures. | am not aware
that there's any significance to the way that it's
drawn differently in different figures. So that's
Figure 16. 1'll just take a nonent here and | ook.

Q. You can | ook at Figure 5, too.

A. Pl ease give nme a nonent.

So Figure 40 woul d be anot her one.
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So Figure 16, Figure 40, so those are two
exanples. There's others, but if | could just use
t hose two.

So | ooking at that cable connecting the
finger belt to the watch, just the cable, not
anything else, it appears to me the major
difference is that sone portion of the hand is
obscured in Figure 40 by the cable in a way that
it's not in Figure 16.

Q. Yeah. So I'mjust asking in Figure 16 and
Figure 40, do you see two wires connecting the
finger sensor to the wristwatch portion?

A Well, as | said, I'mnot sure of the
significance of that, but it's not clear, but it
could be three, it could be two wires, it could be
sonet hi ng el se.

Q Okay. Dr. Lynch, do you know if Amano
di scl oses any problem of noise existing on its
wi red conmmuni cation signal path?

MS. NGUYEN: Objection. Form

THE WTNESS: |'m not aware, sitting here, if
noi se is discussed. |If you could give nme a nonment.

In my declaration in paragraph 33,
| mention that wired devices can face problens with

noi se, and Ni ke's expert also agrees with that. So
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noise is not restricted to wired or wirel ess
conmmuni cati on.
| am not aware that Amano specifically

worri es about noise, but, again, Amano does not get
into the details of communication which is why we
woul d | ook to the prior art, a POSITA would | ook to
the prior art.
BY MR. SW SHER:

Q Okay. |1'd like to turn to the Matsunoto
reference again for a mnute. That's Exhibit 1003.

Does the Matsunmoto reference disclose

havi ng a probl em of needing to distinguish between
mul ti ple sensors sending signals on the sane
communi cati on path?

MS. NGUYEN: Objection. Form

THE W TNESS: So, again, ny analysis
conmbi nati on was not based on | ooking for problens
that are disclosed in the art but rather the | ack
of details that need to be filled in by the prior
art. So |I'mnot aware that Matsunoto tal ks about
noi se.
BY MR. SW SHER

Q. Okay. That actually anticipated my next
question. | was going to ask if it tal ks about

noi se, but you just answered.
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But 1'Il repeat nmy other question which
was, Dr. Lynch, are you aware whet her Matsunoto
di scl oses having a problem of needing to
di stinguish between nultiple sensors sending
signals on the sanme conmmuni cati on path?

MS. NGUYEN: Sanme objection.

THE W TNESS: Same as before, | don't see that
It discloses a problem but it also doesn't
di scl ose details of conmmunicati on.

BY MR. SW SHER:

Q Okay. And |I'd like to direct you to
paragraph 46 of your reply declaration. That's
Exhi bit 1018.

Okay. The first sentence of paragraph 46
reads "Matsunoto's device includes nultiple sensors
(a pul se sensor 15 and rotation sensors 12 and 13
("external circuits')) that conmunicate with a
controller 100 along a shared cable as shown in
Fi gures 5 and 11."

So | just wanted to ask you about those.
| didn't see a cable in Figures 5 or 11. So | just
wanted to ask what cable you were tal king about
t here.

MS. NGUYEN: Objection. Form

THE W TNESS: So "cable" may not be a good

WWw.veritext.com

Veritext Lega Solutions

Exhibit 2013 - Page 101 of 150

888-391-3376



© 00 N o o b~ W N

N T T N T S R N N T
a A W N P O © 0O N O o1~ W N+, O

Page 102
choice of word but the same communication line in
the bl ock diagram So the external circuits are
t he pul se sensor and the rotation sensors, and in
both Figures 5 and 11, there's a single
bi directional arrow that is conmunicating with a
bl ock called IO that then communicates with the
CPU.

BY MR. SW SHER:

Q Ckay. Let ne ask you about -- | want to
direct you to Figure 1 of Matsumoto, Dr. Lynch, if
you could take a | ook at that.

A. Yes.

Q. Al right. Do you see that there's a
cable | abeled 16 -- strike that.

Do you see, | guess, a cable or a wire --
let's say it's a wire because that's what Mtsunoto
refers to it as. Do you see there's a wire | abel ed
Item 16 that connects the sensor |abeled 15 to the
device | abeled 177

A | do.

Q. Okay. And do you see that there's a
separate wire | abeled 14 that connects the sensors
| abel ed 12 and 11 on the bicycle wheel to the sanme
device | abeled 177

A. | do.
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Q. Ckay. So do you understand the Matsunoto
I's disclosing separate cables for connecting the
pul se sensor and the rotation sensors to the
devi ce?

MS. NGUYEN: Objection. Form

THE W TNESS: | believe Matsunoto is teaching,
in Figure 1, separate wires or cables that connect
the rotation sensor and the pulse sensor to
17 which is -- give me a nonent, please -- which is
t he exercise machi ne body per colum 2, |ine 31,
and so once those wires enter the exercise machine
body, then | would turn to Figure 5 to see what's
happening to them and it | ooks |ike they both go
to 10O the block 105 10O They are conbined into a
single signal path according to Figure 5 and
simlarly for Figure 11.
BY MR. SW SHER:

Q So is it your opinion, Dr. Lynch, that the
Mat sunpbt o device Item 17 that you just referenced
woul dn't be able to disclose -- I'"msorry -- would
not be able to distinguish between the signals
bei ng sent fromthe pul se sensor and the rotation
sensors w thout using encodi ng?

MS. NGUYEN: Objection. Form

THE W TNESS: So ny opinion, as shown --
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focused on Figure 5, is that the external circuits
come into the 10 block, and then the 10 block is
comuni cating al ong sone sort of conmmunication path
with the CPU, and dependi ng on how those are
I npl enmented, then it m ght need to distinguish
bet ween whi ch sensor is sending information.
BY MR. SW SHER

Q. Ckay. So it wouldn't be required for the
Mat sunpt o device to use encodi ng, for exanple?

A. Encodi ng.

MS. NGUYEN: Objection. Form

THE W TNESS: | think everything uses encoding
when there's comuni cation involved. So --
BY MR. SW SHER

Q. Yeah. |I'mreferring to the conbinations
with Flach and Gorman is what |'m getting at.

So what |'masking is would it be
necessary for Matsunmoto to use an encodi ng
technique in order to distinguish between the
signal being received fromthe two different
Mat sunot o sensors?

MS. NGUYEN: Objection. Form
THE W TNESS: So conmmuni cation is generally
encoded regardless if it's distinguishing between

two sensors. So when you send signals across a
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wre, typically, you package it into bits and send
a packet of information in sonme way, and that's an
encodi ng, and so that applies to nost digital
communi cati ons.

So I'"'mnot sure | understood or got your
guestion, but encoding is generally happening if
digital devices are talking to each other.

BY MR. SW SHER:

Q So you're saying the device in Matsunoto
woul d al ready be using encoding wthout |ooking to
Gorman and Flach for such teachings?

MS. NGUYEN: Objection. Form

THE W TNESS: So as an exanple, in Figure 5
here, these arrows inside block 100, for exanple,
are representing encoded information that are being
sent back and forth digitally between devices. So,
I n general, you're encoding information.

BY MR. SW SHER:

Q Okay.

A. It's not very restrictive on
communi cati on.

Q I's it your opinion that Matsunoto would
necessarily need to use identification informtion
In its signal processes in order to distinguish

bet ween the signal sent by its different sensors?
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MS. NGUYEN: Objection. Form

THE W TNESS: |t would not necessarily need to
do that, but that was a common and wel |l -known way
to do conmmuni cati on.
BY MR. SW SHER

Q. Okay. And is it your opinion that
Mat sunpot o woul d necessarily need to use tine
channels in order to distinguish signals sent by
Its different sensors?

MS. NGUYEN: Objection. Form

THE W TNESS: It would not necessarily have to,
but, again, that was a very common and successf ul
way to conmmunicate information between nultiple
transmtters and a receiver.
BY MR. SW SHER

Q. Ckay. | was going to ask the sane
guesti ons about Amano, which | forgot to earlier.
So that's is it your opinion that Amano woul d
necessarily need to use identification informtion
in its signal processes in order to distinguish
bet ween signals sent by different sensors?

MS. NGUYEN: Objection. Form

THE W TNESS: So, again, Figure 16 and
Figure 40 and the text are not conpletely clear on

how many wires are in this cable, and that could
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provi de some evidence, but if there are three
wires, for exanple, as it |looks like in Figure 16,
then a conmmon way to do communi cati on between, in
this case, two sensors and another device would be
to have a power line, a ground line, and a signal
i ne.

So |l ooking at this figure, it seens |like
there's a good bet that they are sharing a wired
comuni cati on channel -- so power, ground,
communi cati on.

BY MR. SW SHER:

Q. So let me just repeat the question because
| don't think that answered it. Sorry.

I's it your opinion that Amano woul d
necessarily need to use identification information
In its signal processes in order to distinguish
bet ween signals sent by different sensors?

MS. NGUYEN: Sanme obj ection.

THE W TNESS: So Figure 16 suggests that Amano
woul d benefit fromeither time-division nultiple
access or having the sensor |ID associated with
messages fromthe sensor or both. So the
suggestion is there, but you wouldn't necessarily

have to use both.
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BY MR. SW SHER:

Q Okay. | just wanted to ask you a few nore
questions about Lubell, and that's Exhibit 1004.

Does Lubell disclose the probl em of

needing to distinguish between nmultiple sensors
sendi ng signals on the same communi cati on path?

A. Again, it does not disclose the problem
but it also does not provide details of
communi cati on, and one would | ook to Gor man and
Fl ach to provide those details.

Q So is it your opinion that the devices
di scl osed in Lubell wouldn't work w thout adding
features such as those described in Gorman and
Fl ach?

MS. NGUYEN: Objection. Form

THE W TNESS: | would give the same answer as
before, which is to say that Lubell is not
deficient in its description, but it doesn't give
the details of the communication nethod because
that's not the innovation being disclosed here. So
it needs to rely on prior art for inplenmentation,
whi ch does not nean it's deficient or broken or
doesn't work. It just means that this can't
contain everything including all of the prior art

t hat one needs to inplenment a conplex electrical
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devi ce.
BY MR. SW SHER

Q Okay. And does Lubell disclose the
probl em of noise on its wired communi cati on signal
pat h?

MS. NGUYEN: Objection. Form

THE WTNESS: So | believe it's the sane answer
as before. Lubell does not provide details on the
communi cati on met hod, and so, therefore, it does
not go into details about possible noise issues,
and so one would | ook to prior art for that piece
of it.

So for all of these it's not necessarily
that there's a problem disclosed, an explicit
probl em di scl osed, in the specification, but rather
a person of ordinary skill who knows about
communi cati on would be notivated to conbine with
t he teachings here to get a device with predictable
behavi or .

BY MR. SW SHER

Q. Al right. 1'd like to direct you to
paragraph 56 of your reply declaration,
Exhi bit 1018.

And 1'd like to refer you to the final
sentence of paragraph 56, which reads, "Lubell has
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mul ti ple sensors (heart rate sensor 12, bicycle
sensor 65) that communicate with the device 11."
Do you see that?

A. | do.

Q. So is it your opinion that Lubell has
mul ti pl e sensors communi cating over a shared wired
si gnal path?

MS. NGUYEN: Objection. Form

THE W TNESS: It does not say that explicitly.
BY MR. SW SHER:

Q Okay. All right. And if | could direct
you to colum 5 starting at line 48 of Lubell,

Exhi bit 1004. Lubell states "A recessed socket 23

i's provided on a back panel of the device 11 to

receive a jack fromthe heart beat sensor 12.

Whi |l e not shown here, the device 11 also has a

siml|ar socket to accept another jack from a

bi cycl e, sensor not shown, to be described later."”
Do you see that?

A. | do.

Q. Ckay. So do you understand Lubell
di scl oses the use of separate wires to connect a
heart beat sensor and the bicycle sensor to the
devi ce?

MS. NGUYEN: Obj ection. Form
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THE W TNESS: | see connecting to a | ower panel
of the device in that quotation that you read.
BY MR. SW SHER:

Q Okay. So you agree that Lubell discloses
the use of separate wires to connect its heart beat
sensor and its bicycle sensor to the device?

MS. NGUYEN: Sanme obj ection.

THE W TNESS: Yes. So, again, 11 is the
housing, and it refers to a panel on the housing of
t he devi ce.

BY MR. SW SHER:

Q. Is it your opinion that Lubell would
necessarily need to use identification information
in its signal processes in order to distinguish
bet ween the signal sent by its two sensors?

MS. NGUYEN: Objection. Form

THE W TNESS: Again, it would not necessarily
need to, but that would be one way to acconplish
successful communi cation as was well known in the
art.

BY MR. SW SHER

Q s it your opinion that Lubell would
necessarily need to use tinme channels in its signal
processes in order to distinguish between the

signals sent by its two sensors?
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MS. NGUYEN: Objection. Form

THE W TNESS: Sane answer as before. It would
not necessarily need to, but that would be one way
to acconplish successful communication as was wel |
known in the art, and the details of communication
are not discussed in Lubell.

MR. SW SHER: Okay. | have no further
questions at this tine.

MS. NGUYEN: Take a break.

THE VI DEOGRAPHER: We'll go off the record.

The tinme is 12:08 p. m
(A short break was taken.)

THE VI DEOGRAPHER: We are back on the record at
12:51 p.m

MS. NGUYEN: We have no questions.

MR. SW SHER: | have no questions either.

THE VI DEOGRAPHER: Then we are going off the
record. The time is 12:51 p.m, and this concl udes
today's testinony given by Dr. Kevin M Lynch. The
total nunber of media units used was three and w |l

be retained by Veritext.
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CERTI FI CATE

|, DEANNA AMORE, a Shorthand Reporter and
notary public, within and for the State of
Illinois, County of DuPage, do hereby certify:

That KEVIN M LYNCH, PH.D., the w tness
whose exam nation is herei nbefore set forth, was
first duly sworn by ne and that this transcript of
said testinony is a true record of the testinony
given by said w tness.

| further certify that | amnot related to
any of the parties to this action by bl ood or
marriage, and that | amin no way interested in the

outcome of this matter.

IN W TNESS WHEREOF, | have hereunto set ny
hand this 22nd day of February 2024.

IR

Deanna M Anmore, CRR, RPR, CSR

Veritext Lega Solutions
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Veritext Legal Solutions
1100 Superior Ave
Suite 1820
Cl evel and, Ohio 44114
Phone: 216-523-1313
February 23, 2024
To: Jean Nguyen, Esq.
Case Nane: Lululenon Athletica Canada Inc., Et Al. v. Nike Inc.
Veritext Reference Number: 6473366
Wtness: Kevin M Lynch , Ph.D. Deposition Date: 2/22/2024
Dear Sir/Madam
Encl osed please find a deposition transcript. Please have the w tness
review the transcript and note any changes or corrections on the
i ncluded errata sheet, indicating the page, |ine nunmber, change, and
the reason for the change. Have the witness’ signature notarized and
forward the conpl eted page(s) back to us at the Production address
shown
above, or emmil to production-nm dwest @eritext.com
If the errata is not returned within thirty days of your receipt of
this letter, the reading and signing will be deened wai ved.
Si ncerely,

Producti on Depart nent

NO NOTARY REQUI RED I N CA
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DEPOSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASS|I GNMENT REFERENCE NO: 6473366

CASE NAME: Lul ul emrobn Athleti ca Canada | nc.

DATE OF DEPOSI TI ON: 2/ 22/ 2024
W TNESS' NAME: Kevin M Lynch , Ph.D
In accordance with the Rul es of Civi

Procedure, | have read the entire transcript of

my testinmony or it has been read to ne.

| have made no changes to the testinony

as transcribed by the court reporter

Dat e Kevin M Lynch , Ph.D

Sworn to and subscri bed before ne, a

Notary Public in and for the State and County,

the referenced witness did personally appear
and acknow edge t hat:

They have read the transcript;
They signed the foregoing Sworn
St at enent; and

Their execution of this Statenent is of

their free act and deed.

I have affixed my nane and official sea

this day of , 20

Not ary Public

Commi ssi on Expiration Date
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Et Al. v. N ke Inc.
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DEPOSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASS|I GNMENT REFERENCE NO: 6473366

CASE NAME: Lul ul enon Athletica Canada | nc.

DATE OF DEPOCSI TI ON: 2/ 22/ 2024

W TNESS' NAME: Kevin M Lynch , Ph.D

In accordance with the Rules of Civi
Procedure, | have read the entire transcript of
my testinmony or it has been read to ne.

I have listed ny changes on the attached
Errata Sheet, listing page and |line nunbers as
well as the reason(s) for the change(s).

| request that these changes be entered
as part of the record of ny testinony.

| have executed the Errata Sheet, as wel
as this Certificate, and request and authorize
that both be appended to the transcript of ny
testi nony and be incorporated therein.

Dat e Kevin M Lynch , Ph.D

Sworn to and subscri bed before nme, a
Notary Public in and for the State and County,
the referenced witness did personally appear
and acknow edge that:

They have read the transcript;

They have listed all of their corrections

in the appended Errata Sheet;

They signed the foregoing Sworn

St at emrent; and

Their execution of this Statenment is of

their free act and deed.

I have affixed my nane and official sea
this day of , 20

Not ary Public

Conm ssi on Expiration Date
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Et Al. v. Nike Inc.

Veritext Lega Solutions

WWw.veritext.com

Exhibit 2013 - Page 116 of 150

888-391-3376



© 0 N O O b WODN

e e e = T N =
© 00 N o o W N, O

20
21
22
23

24

25

Page 117
ERRATA SHEET
VERI TEXT LEGAL SOLUTI ONS M DWEST
ASSI GNVENT NO. 6473366

PAGE/ LI NE(S) / CHANGE / REASON
Dat e Kevin M Lynch , Ph.D.
SUBSCRI BED AND SWORN TO BEFORE ME THIS __
DAY OF , 20

Not ary Public

Comm ssi on Expiration Date
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53:6.16 55'20 102:15,16,17 50:24 51:17 wording 40:23
57:1’67:23 102:22 105:1 52:9 56:3 words 14:13
68:10 70:22 wired 78:3 57:18 58:6,15 23.2 24:2 26:9
78:12.21 89:3 89:12,15 92:3 61:10 62:21 29:14,15 45:6
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[work - zones]

work 71:14
74:17 94:24
108:12,23

worries 100:4

wristwatch
97:18 98:7
99:12

writing 41:4
80:23

written 368
41:1 62:7
86:11

wrong 56:21
80:20 81:1

wrote 80:9

X

X 31

y

yeah 35:7,16
51:2 68:22
69:6 95:2
96:16 99:10
104:15

york 2:8,8

z

Zones 66:3
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