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[. INTRODUCTION

Petitioner Cisco Systems, Inc. filed a Petition (Paper 1, “Pet.”)
requesting inter partes review of claims 1-26 of U.S. Patent No. 9,118,602
B2 (Ex. 1001, “the 602 patent”). Patent Owner Corrigent Corporation filed
a Preliminary Response. Paper 6.

We issued a Decision Granting Institution of /nter Partes Review.
Paper 8. Subsequently, Patent Owner filed Patent Owner’s Response
(Paper 14. “PO Resp.”), Petitioner filed Petitioner’s Reply to Patent Owner’s
Response (Paper 21, “Pet. Reply”), and Patent Owner filed Patent Owner’s
Sur-Reply (Paper 25, “PO Sur-reply”). The parties presented oral
arguments, and a transcript of the hearing is included in the record.

Paper 29.
A. Real Parties in Interest

Petitioner identifies itself as the sole real party in interest. Pet. 65.
Patent Owner identifies itself as the sole real party in interest. Paper 4, 2.

B. Related Matters

The parties state that the 602 patent is involved in the following
district court cases: Corrigent Corp. v. Cisco Systems, Inc., No. 6:22-cv-396
(W.D. Tex.), and Corrigent Corp. v. Arista Networks, Inc., No. 1:22-cv-497
(D. Del.). Pet. 65; Paper4, 2; Paper 16, 2. Patent Owner states that the
’602 patent also is the subject of Arista Networks, Inc. v. Corrigent Corp.,
[PR2023-00839 (PTAB). Paper 16, 2.

C. The '602 Patent

Titled “Tunnel Provisioning with Link Aggregation,” the 602 patent

describes Multiprotocol Label Switching (“MPLS”) in which data packets

are communicated over a network that includes label-switching routers
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(“LSRs™). Ex. 1001, 1:25-40. The *602 patentstates that “[t]he flow of
packets along a label-switched path [(“LSP”’)] under MPLS is completely
specified by the label applied at the ingress node of the path. Therefore, an
LSP can be viewed as a tunnel through thenetwork.” Ex. 1001, 1:40-43.
Further, the *602 patent states that link aggregation (“LAG”) “is a technique
by which a group of physical links between two endpoints in a data network
can be joined together into a single logical link (referred toasa ‘LAG
group’).” Ex. 1001, 2:2-5.

The challenged claimsrecite, among other things, a “first MPLS/LAG
switch,” a “preceding node,” anda “second MPLS/LAG switch.” Patent
Owner’s annotated version of Figure 1A ofthe *602 patent, copied below,
depicts those structures arranged in an exemplary embodiment.
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The annotated version of Figure 1 depicts a first MPLS/LAG Switch
A (red) and a second MPLS/LAG Switch B (blue) witha LAG (green)
between the two switches, and the *602 patent describes that data packets are
transmitted along an MPLS tunnel (dashed purple line) from a preceding
node (yellow) to the first MPLS/LAG Switch A via assigned Port 3 of the
LAG tothe second MPLS/LAG Switch B. Ex. 1001, 3:58—4:34, Fig. 1.
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D. Illustrative Claim
Of the challenged claims, claims 1, 15, and 26 are independent.
Claim 1 is copied below with bracketed labels added to reflect those
referenced in the parties’ briefs.

[1.0] A method forassigning and utilizingan Ethemet physical
data port in an Ethernet Link Aggregation Group (LAG)in a
Multi-Protocol Label Switching (MPLS)network, the method
comprising the steps of:

[1.1] assigning, by a first MPLS/LAG switch, a single physical
tunnel port of a LAG to a network tunnel, wherein the single
physical tunnel port of the LAG meets a bandwidth requirement
of the network tunnel, and wherein said single physical tunnel
port of the LAG has a port serial number;

[1.2] dedicating a sub-set of bits in a data packet label prepared
by the first MPLS/LAG switch to encode said port serial
number of said single physical tunnel port of the LAG into the
data packet label;

[1.3] sending, by said first MPLS/LAG switch, the data packet
label, in which said port serial number of said single physical
tunnel port is encoded, to a preceding node;

[1.4] receiving from the preceding node, by said first
MPLS/LAG switch, a data packet comprising said data packet
label, in which said port serial number of said single physical
tunnel port is encoded; and

[1.5] sending said data packet from said first MPLS/LAG
switch to a second MSPLS/LAG switch via said single physical
tunnel port havingthe port serial number encoded in the data
packet label.
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E. Alleged Grounds of Unpatentability

Petitioner asserts that claims 1-26 would have been unpatentable on

the following grounds:
Claims Challenged 35U.S.C.§ Reference(s)/Basis
1-13, 15-24, 26 103! Raz?
1-26 103 Raz, Ferguson’

Pet. 5. Petitioner also suppotts its challenge with a Declaration of Samrat
Bhattacharjee, Ph.D. (Ex. 1004) and a Reply Declaration of Samrat
Bhattacharjee, Ph.D. (Ex. 1021). Patent Owner submits a Declaration of
George N. Rouskas, Ph.D. (Ex. 2007).
II. ANALYSIS
A. Level of Ordinary Skill in the Art

In determining the level of skill in the art, we consider the type of
problems encountered in the art, the prior art solutions to those problems, the
rapidity with which innovations are made, the sophistication of the
technology, and the educational level of active workers in the field. Custom
Accessories, Inc. v. Jeffrey-Allan Indus., Inc., 807 F.2d 955, 962 (Fed. Cir.
1986); Orthopedic Equip. Co. v. U.S., 702 F.2d 1005, 1011 (Fed. Cir. 1983).

Petitioner contends a person of ordinary skill in the art at the time of
the invention would have had “a bachelor’s degree in computer science,
computer engineering or an equivalent, as well as two years of professional

experience” and “a working knowledge of hardware and software for

"' The ’602 patent was filed after the Leahy-Smith America Invents Act
(“AIA”)revisions to 35 U.S.C. § 103 became effective. Therefore, we apply
the AIA version of § 103; however, our analysis would be the same under
the pre-AlA version of the statute.

2US 7,466,697 B1,; filed July 23, 2002. Ex. 1006.

3US 6,545,979 B1; filed Nov. 12, 2002. Ex. 1007.
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packet-switched networking, MPLS and LAG.” Pet. 6 (citing Ex. 1004
99 57-58). Petitioner also states that a lack of work experience can be
remedied by additional education, and vice versa. Pet. 6 (citing Ex. 1004
4 57). Patent Owner “uses the same definition.” PO Resp. 4.

We apply Petitioner’s level of ordinary skill, which is undisputed and
is consistent with thelevel reflected by the 602 patentand the asserted prior
art.

B. Claim Construction

We construe claims usingthe principles set forth in Phillipsv. AWH
Corp.,415F.3d 1303, 1312—17 (Fed. Cir. 2005) (en banc) andrelated cases.
See 37 C.F.R. §42.100(b) (2022). Under that precedent, the words of a
claim are generally given their “ordinary and customary meaning,” which is
the meaning the term would have to a person of ordinary skill at the time of
the invention, in the context of the entire patent including the specification.
Phillips,415F.3d at 1312—-13.

Neitherparty proposes any express claim constructions. Pet. 6—7; see
PO Resp. 4. Tothe extent that the parties dispute the meaning of certain
claim terms, we address thoseissues below, but we determine it 1s
unnecessary to expressly construe any terms. See Realtime Data, LLC'v.
lancu,912F.3d 1368, 1375 (Fed. Cir. 2019) (“The Board is required to
construe ‘only those terms. . . thatare in controversy, and only to the extent

299

necessary to resolve the controversy.’” (quoting Vivid Techs., Inc. v. Am.
Sci. & Eng’g, Inc.,200F.3d 795, 803 (Fed. Cir. 1999))).
C. Ground 1
Petitioner contends Raz teaches the communication of packets in an

MPLS network using link aggregation to transport high-speed network
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traffic within an LSR of the MPLS network. Pet. 13. Accordingto
Petitioner, Raz teaches that individual packets from a high-speed data stream
are assigned to one of a plurality of subports for transportation through the
LSR and then re-aggregated into the high-speed packet stream before being
forwarded to the next node in anetwork such as the next LSR. Pet. 13—-14
(citing Ex. 1006, 2:41-67, 6:34-45, Fig. 1), 25.

Petitioner states that “while Raz describes forwarding packets of a
high-speed packet stream by assigning a subport within a LSR, a [person of
ordinary skill in the art] would have understood that the method of Raz also
could have been used for communicating packets from one MPLS/LAG
switch to another MPLS/LAG switch.” Pet. 19 (citing Ex. 1004 §990-91).

Addressing claim element [ 1.5], Petitioner states “Raz discloses
sendinga data packet from a first MPLS/LAG switch to a second
MPLS/LAG switch via a single physical tunnel port having the port serial
numberencoded in the datapacket label.” Pet. 25 (citing Ex. 10049 107).
“For example,” according to Petitioner, “LSR B in the example described in
Column 7 of Raz is the LSR that generates the data packet label in which the
port serial number (e.g., subport 3) is encoded, and it corresponds to the
claimed first MPLS/LAG switch.” Pet. 25 (citing Ex. 1006, 7:17-29;

Ex. 1004 9 107). Petitioner argues a person of ordinary skill “wouldhave
understood that the data packetin LSR B could be sent to another LSR
(which would correspond to the claimed second MPLS/LAG switch) via
physical tunnel subport (subport 3) having the port serial number encoded in
the data packet label.” Pet. 25 (citing Ex. 1006, 7:17-29,7:39-45,9:29-58,
14:23-26, Figs. 3—4; Ex. 10049 107). Further, Petitioner states ““it would

have been within theknowledge of a [person of ordinary skill in theart] to



IPR2023-00447

Patent 9,118,602 B2

communicate packets from a first MPLS/LAG switch to a second
MPLS/LAG switch in an MPLS network in the same way as packets
communicated from one LSR to anotherin Raz. Pet. 25 (citing Ex. 1004
9 108).

Patent Owner argues, and we agree, that the cited portions of Raz do
not disclose a LAG between two switches. PO Resp. 8-9. Petitioner
acknowledges this; as stated in Petitioner’s Reply, “Petitioner has always
acknowledged that Raz addresses the use of subports within an LSR, buta
[person of ordinary skill in the art] would have found it obvious from Raz to
use Ethemet physical data ports of a router or switch in an Ethernet LAG to
communicate high-speed packet streams in [an] MPLS network.” Pet.
Reply 2 (citing Pet. 15, 19, 22-25; Ex. 1021 4 13; Ex. 1006, 1:16-19, 2:23—
31,7:7-29,11:3-12,13:16-19, 14:42—-44,15:56-58, 17:7-9). Petitioner
argues that LAGs were well known and, “[w]hile PO argues that Raz teaches
the use of a single high-speed link to communicate between LSRs, that is
merely a design choice.” Pet. Reply 3 (citing Ex. 1021 99 15-17; PO
Resp. 8-9). Further, Petitioner argues “[1]t would have been obviousto a
[person of ordinary skill in the art] that high-speed packet streams could be
communicated between switches or routers through a physical tunnel port of
a LAG.” Pet. Resp. 3 (citing Ex. 1021 99 15-17) (emphasis added). Among
other problems, though, those arguments were not in the Petition; the
Petition does not describe modifications of Raz’s teachings, much less
establish those modifications as a “design choice.” See Pet. 25; see also PO
Sur-reply 3.

Further, we agree with Patent Owner that Raz is fundamentally

different with its teachings of multiplexing the outputs of multiple slow-
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speed subports/processors into a single stream for transmission across a
single high-speed link. PO Resp. 7-9, 12-13,15-16; PO Sur-reply 4-5. As
stated in Raz, “[t]he present invention provides a subport forwarding and
provisioning mechanism whereby a plurality of subports comprising slower
speed processors are used to perform the packet processing for a higher
speed packet stream.” Ex. 1006, 6:24-27.

Additionally, where Raz describes communication between two
LSRs, Petitioner acknowledges that Raz teaches that its cited second LSR
assigns theport on which it will receive a data packet. Pet. Reply 4;

Ex. 1021 420 (“in Raz, the second LSR chooses the subport that will be
used to transmit the data packet from the first LSR and receive the data
packet at thesecond LSR™). Accordingto Petitioner, Raz teaches that “a
first LSR generates a data packet label in which a port serial number is
encoded and sends the label to a preceding LSR. Subsequently, the
preceding LSR sends a data packet to the proper subport for processing. The
process is then repeated in sending the data packet from the first LSR to a
second LSR.” Pet. Reply 4 (citationsomitted). “This technique just as
easily could have been implemented to identify a single physical tunnel port
through which a data packet in a first router or switch wouldbe
communicated to a second router or switch viaa LAG.” Pet. Reply 4
(emphasis added) (citing Ex. 1006, 2:23-25,

7:7-16,7:22-26, 11:3-29,Fig. 5; Ex. 1021 9 18). Again, these arguments
were not made in the Petition (see Pet. 22—25), and Petitioner’s assertions
that Raz’s teachings “just as easily could have been implemented” in the

manner claimed is improper hindsight and inconsistent with the fundamental
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differences between Raz’s multiplexing within an LSR and the claimed link
aggregation and port assignment between MPLS/LAG switches.

Petitioner also argues, for the first time in the Reply, that “[t]he claims
do not require that the first switch assign the single physical tunnel port to
be used to send a data packet to the second switch.” Pet. Reply 5 (citing
Ex. 1021 94 19). Petitioneroffers no actual analysis of the claim language or
intrinsic evidence, relying instead on conclusory testimony of
Dr. Bhattacharjee. Regardless, we find Petitioner’s argument inconsistent
with the plain language of claim elements [1.1]}-[1.5] and therefore
unpersuasive.

For these reasons, based on the complete record, we determine that
Petitioner has not proven by a preponderance of the evidence that claim 1 is
unpatentablein view of Raz. With respect to independent claims 15 and 26,
Petitioner relies on arguments and evidence substantively similarto that
addressed above, contending that certain elements of claim 15 cover
“substantially the same subject matter” as elements discussed above
regarding claim 1 (see Pet. 45, 46) and that claim 26 “is substantially similar
to” claim 1 (Pet. 49), and, for the same reasons, we determine Petitioner has
not proven by a preponderance of the evidence that claims 15 and 26 are
unpatentablein view of Raz. Further, for the same reasons, we determine
Petitioner has not proven by a preponderance of the evidence that dependent
claims 2—13 and 1624 are unpatentable in view of Raz.

D. Ground?2

The Petition asserts that claims 1-26 would have been obvious in

view of the combined teachings of Raz and Ferguson, stating “[w]ith respect

to Raz, Petitioner incorporates by reference the analysis of obviousness of

10
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[c]laims 1-13, 15-24 and 26 set forth above in Ground 1.”” Pet. 52. Further,
Petitioner states that “[f]or independent [c]laims 1, 15, and 26, Ferguson
builds on the previous analysis of Raz by disclosing a system for
communicating packets between switches and routers in an MPLS network.”
Pet. 52; see Pet. 52-55. Critically, though, Petitioner does not specifically
explain how the combined teachings of Raz and Ferguson would satisfy
individual claim elements. Amongother problems with Petitioner’s
proposed combination, Petitioner does not adequately explain how or why a
person of ordinary skill would have combined thereferences to include the
claimed port assignment and packet labeling for transmission of a packet
from a preceding node and then between a first and second MPLS switch.
See Pet. 56-59.

Instead, Petitioner generally advocates for the combination of Raz and
Ferguson, arguing for example that “both Raz and Ferguson are directed to
solving the problem of ensuring enough bandwidth is available to
communicate high-speed packet streams through an MPLS network.”

Pet. 57 (citing Ex. 1006, 10:60-11:12, 14:33-41, 15:47-55, 17:1-9, Fig. 5;
Ex. 1007, 1:28-42,2:54-57, 4:55-60; Ex. 1004 99 247-249). Further,
Petitioner contends a person of ordinary skill “would have understood from
the disclosures in Ferguson that techniques for utilizing an Ethernet physical
dataport in a LAG to communication data packets between routers or
switches in an MPLS network are also applicable to theuse of subports
transmitting the data packets within the routers or switches, and vice versa.”
Pet. 59 (citing Ex. 1004 9 250; Ex. 1007, 5:61-6:6); see Pet. 56—59; Pet.
Reply 20. But Petitioner does not adequately explain how the proposed

combination of Raz and Ferguson would cure the deficiencies addressed

11



[PR2023-00447
Patent 9,118,602 B2
above in Petitioner’s analysis of Raz for Ground 1. Amongother problems,
none of Petitioner’s arguments adequately address port assignment and
labeling in the proposed combination, much less adequately explain why the
proposed combination would satisfy the challenged claims. See Pet. 55-56.

As Petitioner does not adequately explain how the teachings of Raz
and Ferguson might be combinedto cure the deficiencies addressed above,
we additionally determine Petitioner’s arguments and evidence advanced for
the combination of Raz and Ferguson do not establish obviousness by a
preponderance of the evidence for any of claims 1-26.

1. CONCLUSION

For the reasons set forth above, we determine that Petitioner has not

proven by a preponderance of the evidence that any of claims 1-26 of the

’602 patent are unpatentable.

In summary:
Claims 35 Claims Claims
Challenged | U.S.C. § Reference(s)/Basis Shown Not Shown
s - Unpatentable | Unpatentable
=13, 1-13, 1524,
15-24.26 103 Raz by
1-26 103 Raz, Ferguson 1-26
Overall 1206
Outcome

IV. ORDER
In consideration of the foregoing, it is hereby:
ORDERED that claims 1-26 have not been proven by a

preponderance of the evidence to be unpatentable; and

12
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FURTHER ORDERED that, because this is a final written decision,

parties to this proceeding seeking judicial review of our Decision must

comply with the notice and servicerequirements of 37 C.F.R. § 90.2.

13
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FOR PETITIONER:

Jeffrey Blake

Daniel McDonald

MERCHANT & GOULD P.C.
jblake@merchantgould.com
dmcdonald@merchantgould.com

FOR PATENT OWNER:

James Nuttall

Katherine Cappaert
Thomas Yebernetsky
Christopher Suarez
STEPTOE LLP
jnuttall@steptoe.com
kcappaert(@steptoe.com
tyebernetsky@steptoe.com
csuarez(@steptoe.com
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