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I. Exhibit 2003 at 43:12–:20 and 202:8–204:10 is inadmissible 

A. FRE 106 is inapplicable to EX2003 

Netlist argues EX2003 at 43:12–:20 and 202:8–204:10 is admissible under 

FRE 106 given “[Samsung]’s reliance on a portion of the exhibit.”  Paper 36 

(“Opp’n”) at 1.  That has it backwards, since Samsung is not the party seeking to 

introduce EX2003.  FRE 106 “applies only to the narrow circumstances in which a 

party [i.e., Netlist] has created a misimpression about the statement and the adverse 

party [i.e., Samsung] proffers a statement that in fact corrects the 

misrepresentation.”  Fed. R. Evid. 106 advisory committee’s note to 2023 

amendment.  Here, Netlist is the party that created a misimpression by trying to 

introduce Dr. Wolfe’s testimony (EX2003) from another IPR.  See Paper 6 at 20–

22; Paper 22 at 23, 35.  In response, Samsung objected to EX2003, see Paper 13 at 

4, but Samsung also cited additional testimony from EX2003 to correct that 

misimpression in the event EX2003 was not later excluded in response to 

Samsung’s earlier objection, see Paper 27 at 16.  Only Samsung could use FRE 

106 under these circumstances — not Netlist.  And once the Board excludes 

EX2003, Samsung’s citations to EX2003 need not be considered. 

B. EX2003 should be excluded as hearsay (FRE 801–02)  

Netlist introduced EX2003 to prove the truth of the matter asserted (i.e., 

what Perego teaches), see Paper 22 at 23, 35; Paper 32 at 14–15, as Netlist 

concedes when it argues that EX2003 “undermines Petitioner’s theory” about what 
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“Perego suggests . . . to a POSITA,” Opp’n at 2.  That makes EX2003 hearsay 

under FRE 801(c)(2).  Netlist does not contend that Dr. Wolfe was “subject to 

cross-examination about [EX2003],” so FRE 801(d)(1) does not apply.  It is not 

enough that “Dr. Wolfe was questioned about the same Perego passage [in this 

IPR].”  Opp’n at 2.  If Netlist wanted to introduce EX2003 from another IPR, then 

it needed to cross examine Dr. Wolfe with EX2003 in this IPR — which Netlist 

could have done but did not, see EX2033 — to give Dr. Wolfe an opportunity in 

this IPR to explain any alleged inconsistency, and to give Samsung an opportunity 

in this IPR to ask follow-up questions. 

In any event, Dr. Wolfe’s prior testimony in EX2003 is not “inconsistent” 

under FRE 801(d)(1)(A) with his current testimony, as shown by the portions of 

EX2003 that Netlist omitted.  Compare Opp’n at 2–3, 4–5, with EX2003 at 

204:12–:21 (“Perego does not use the specific word [‘rank’] even though he clearly 

discloses the concept [of rank].”), 79:17–82:3, 82:14–84:13; see also Paper 27 at 

16–17 (citing EX2033 at 71:5–73:7, 160:16–161:14, 176:6–178:6).  Had Netlist 

presented Dr. Wolfe with EX2003 in this IPR as required, Dr. Wolfe would have 

had the opportunity to explain how there was no inconsistency at all. 

Nor does FRE 801(d)(2) apply.  Netlist failed to address the case on point 

cited in Samsung’s motion.  Compare Opp’n at 3, with Mot. at 2 (citing HTC Corp. 

v. Telefonaktiebolaget LM Ericsson, 12 F.4th 476, 489–90 (5th Cir. 2021)). 
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C. 37 C.F.R. § 42.51(b)(1)(iii) is not an evidentiary rule and does not 
permit the admission of EX2003 

Netlist also relies on 37 C.F.R. § 42.51(b)(1)(iii), see Opp’n at 3–4, but that 

is a rule about discovery, not a rule governing admissibility.  Netlist never 

requested (nor moved to compel) any discovery in this IPR concerning Dr. Wolfe.  

And, as discussed above, Dr. Wolfe’s testimony is not “inconsistent.” 

D. EX2003 is irrelevant and lacks probative value (FRE 401–03) 

Netlist does not dispute that Dr. Wolfe’s prior testimony is from another IPR 

involving a different patent.  See Opp’n at 4.  This, combined with the fact that 

Netlist failed to give Dr. Wolfe an opportunity in this IPR to explain his prior 

testimony and that no actual inconsistency exists (as discussed above), shows that 

the challenged testimony is irrelevant under FRE 401–02 and that any probative 

value is outweighed by the risk of unfair prejudice or confusion under FRE 403. 

E. EX2003 is also deficient under 37 C.F.R. § 42.53(f)(5)–(6) 

Netlist does not dispute that EX2003 is also deficient under 37 C.F.R. 

§ 42.53(f)(5)–(6).  See Opp’n at 5–6.  Netlist attempts to correct this deficiency by 

submitting a supplement, but this submission is untimely under 37 C.F.R. 

§ 42.64(b)(2) (“within ten business days”).  Samsung timely objected to EX2003 

on August 16, 2023, see Paper 13 at 4, and Netlist offers no justification for 

waiting nearly eight months to try to supplement EX2003, see Opp’n at 5–6.  The 

Board should expunge Netlist’s untimely submission of a “replacement” EX2003 
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on April 17, 2024.  See 37 C.F.R. § 42.7(a) (“The Board may expunge any paper 

. . . that is not authorized”). 

II. Exhibit 2010 is inadmissible 

A. EX2010 is irrelevant and lacks probative value (FRE 401–03) 

There is no evidence supporting Netlist’s assertion that EX2010 was 

“published by Samsung.”  Opp’n at 6.  To the contrary, EX2010 was published by 

“Douglas Malech” at “IDT.”  See EX2010 at 1.  EX2010 includes a Samsung logo 

merely to indicate that IDT’s products are compatible with Samsung’s modules. 

Netlist does not dispute that EX2010 was published by IDT nearly 10 years 

after the alleged priority date, and Netlist does not rebut Samsung’s argument that 

this temporal gap renders EX2010 irrelevant and lacking in probative value.  See 

Opp’n at 7.  Netlist instead leads with whataboutism by attacking Samsung’s 

reliance on EX1070, see id., which fails to rebut Samsung’s argument about 

EX2010, and is misplaced given that Netlist never objected to EX1070 and both 

experts have relied on portions of EX1070 as relevant and probative (and 

consistent with EX1069 published by the same author years before the 215 Patent).  

See, e.g., EX1095 at 150:6–:9, 163:15–:22; EX1003, ¶¶ 128–30.  In contrast, 

Netlist’s expert offered no testimony regarding EX2010, see EX2024, and the 

record is devoid of any evidence indicating that it is relevant or probative.  

Netlist’s secondary attempt to demonstrate EX2010’s alleged relevance is based 
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solely on speculative attorney argument about DDR4, rather than DDR2 (the 

relevant standard asserted as prior art in this IPR), and fails to address the 10-year 

temporal gap.  See Opp’n at 7–8. 

B. EX2010 should be excluded as hearsay (FRE 801–02) 

EX2010 is hearsay because the author is “Douglas Malech” of “IDT,” not 

Samsung.  See EX2010 at 1.  This is also confirmed by the disclaimer at the end:  

“DISCLAIMER [IDT] and its subsidiaries reserve the right to modify the products 

and/or specifications described herein at any time and at IDT’s sole discretion.”  

Id. at 7.  As explained above, the Samsung logo in EX2010 merely reflects that 

IDT’s products are compatible with Samsung’s memory modules, not that 

Samsung authored EX2010.  Netlist admits EX2010 came from IDT’s website 

(now Renesas), not from Samsung.  See Opp’n at 9; Paper 22 at p.vi. 

FRE 807 does not apply.  See, e.g., Neste Oil Oyj v. REG Synthetic Fuels, 

LLC, IPR2013-00578, Paper 53, at 10 (PTAB Mar. 12, 2015) (citing Conoco, Inc. 

v. Dep’t of Energy, 99 F.3d 387, 392 (Fed. Cir. 1996)).  EX2010 is from 10 years 

after the relevant date and thus is not “more probative . . . than any other evidence 

that [Netlist] can obtain through reasonable efforts.”  Opp’n at 9 (quoting FRE 

807(a)(2)). 

Dated:  April 24, 2024 /Eliot D. Williams/   
Eliot D. Williams, Reg. #50,822 
BAKER BOTTS L.L.P. 
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700 K Street, N.W. 
Washington, D.C. 20001 
T: (202) 639-1334 
F: (202) 639-1167 
 
Theodore W. Chandler 
Reg. No. 50,319 
BAKER BOTTS L.L.P. 
1801 Century Park East 
Suite 2400 
Los Angeles, CA 90067 
T: (213) 202-5702 
F: (213) 202-5732 
 
Ferenc Pazmandi  
Reg. No. 66,216 
BAKER BOTTS L.L.P. 
101 California Street 
Suite 3200 
San Francisco, CA 94111 
T: (415) 291-6255 
F: (415) 291-6355 
 
John Gaustad 
Reg. No. 69,522 
BAKER BOTTS L.L.P. 
1001 Page Mill Road 
Building One, Suite 200 
Palo Alto, CA 94304 
T: (650) 739-7517 
F: (650) 739-7617 
 
Brianna L. Potter 
Reg. No. 76,748 
BAKER BOTTS L.L.P. 
1001 Page Mill Road 
Building One, Suite 200 
Palo Alto, CA 94304 
T: (650) 739-7556 
F: (650) 739-7656 
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Counsel for Petitioner  
Samsung Electronics Co., Ltd. 
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CERTIFICATE OF SERVICE 

Pursuant to 37 C.F.R. § 42.6(e), I certify that on this 24th day of April, 2024, 

Petitioner’s Reply in Support of Its Motion to Exclude was served by email on 

the following counsel for Patent Owner and Micron: 

Hong Annita Zhong (Reg. No. 66,530) 
IRELL & MANELLA LLP 
1800 Avenue of the Stars, Suite 900 
Los Angeles, California  90067 
Phone: (310) 277-1010 
Fax: (310) 203-7199 
Email: hzhong@irell.com 
  NetlistIPR@irell.com 

Jonathan M. Lindsay (Reg. No. 45,810) 
IRELL & MANELLA LLP 
840 Newport Center Dr., Suite 400 
Newport Beach, California  92660 
Phone: (949) 760-0991 
Fax: (949) 760-5200 
Email: jlindsay@irell.com 

Philip Warrick (Reg. No. 54,707) 
IRELL & MANELLA LLP 
750 17th Street NW, Suite 850 
Washington, DC  20006 
Phone: (202) 777-6500 
Email: pwarrick@irell.com 

Jason Sheasby (not admitted) 
IRELL & MANELLA LLP 
1800 Avenue of the Stars, Suite 900 
Los Angeles, California 90067 
Phone: (310) 277-1010 
Fax: (310) 203-7199 
Email: jsheasby@irell.com 

Michael Heim (Reg. No. 32,702) 
HEIM, PAYNE & CHORUSH LLP 
609 Main St., Suite 3200 
Houston, Texas  77002 
Phone: (713) 221-2001 
Email: mheim@hpcllp.com 

Chris Limbacher (Reg. No. 76,551) 
HEIM, PAYNE & CHORUSH LLP 
609 Main St., Suite 3200 
Houston, Texas  77002 
Phone: (713) 221-2013 
Email: climbacher@hpcllp.com 

Juan C. Yaquian (Reg. No. 70,755) 
WINSTON & STRAWN LLP 
800 Capital Street, Suite 2400  

Houston, Texas  77002 

Phone: (713) 651-2600  

Fax: (713) 651-2700 

Email: Winston-IPR-
Netlist@winston.com 

Michael Rueckheim (not admitted) 
WINSTON & STRAWN LLP 
255 Shoreline Drive, Suite 520 
Redwood City, California 94065 
Phone: (650) 858-6500 
Fax: (713) 651-2700 
Email: Winston-IPR-
Netlist@winston.com 

mailto:Winston-IPR-Netlist@winston.com
mailto:Winston-IPR-Netlist@winston.com
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James C. Lin (not admitted) 
WINSTON & STRAWN LLP 
255 Shoreline Drive, Suite 520 
Redwood City, California 94065 
Phone: (650) 858-6500 
Fax: (713) 651-2700 

Email: Winston-IPR-
Netlist@winston.com 

Dated:  April 24, 2024    /Eliot D. Williams/   
Eliot D. Williams, Reg. #50,822 
BAKER BOTTS L.L.P. 
700 K Street, N.W. 
Washington, D.C. 20001 
T: (202) 639-1334 
F: (202) 639-1167 
 
Counsel for Petitioner Samsung 
Electronics Co., Ltd. 
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