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I. INTRODUCTION

In denying institution, the Board abused its discretion in two, critical ways:
(1) by interpreting “at least one” as “only one,” contrary to established precedent
and the intrinsic evidence, and (2) by improperly determining priority of the
challenged claims based on facially deficient support in a parent application. Either
error, standing alone, warrants reversal.!

First, the Board misapplied how the well-settled antecedent basis rule applies
to “at least one” by interpreting it as “only one.” For context, the claims recite “at
least one network interface device,” then recite that “the at least one network

interface device” perform two operations, as illustrated below.

1. A network gateway device comprising:

[a] at least one processor;

[b] at least one memory device;

[c] at least one network interface device;

[d] content detection and configuration data stored on the at least one memory device; and

[e] an instruction set, stored in the at least one memory device and executable by the at least

one processor to:
[e][i] receive network traffic via the at least one network interface device;
[e][ii] process the received network traffic in view of the content detection and
configuration data stored in the at least one memory device [e][iii] to enforce policies
defined at least in part by the content detection and configuration data and including at
least one policy that defines a suspicious category of network traffic, [e][iv] the policy
enforcement performed to determine whether to allow the received network traffic to
pass, [e][v] the policy enforcement including user identification, content identification,
and at least one of source verification and destination verification, [e][vi] wherein when
network traffic is determined to violate the at least one policy defining suspicious
network traffic, forwarding the network traffic to an analysis process that will perform
analysis on network traffic to determine whether the network traffic contains a threat
desired to be detected and, [e][vii] when the network traffic is determined to contain a
threat desired to be detected, the analysis process generates additional content detection
data to detect the threat in subsequently received network traffic;
[f] receive, via the network interface device, the additional content detection data
indirectly from the analysis process via an update station;
[g] store the additional content detection data on the at least one memory device;
[h] process subsequently received network traffic in view of the additional content
detection data;
[i] block network traffic determined to violate at least one policy; and
[i] allow network traffic to pass that does not violate a policy.

! The first abuse applies to Grounds 1-3, and the second applies to Ground 4. Each

of Grounds 1-4 covers all challenged claims.
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Because “the at_least one network interface device” in 1[e][i] and 1[f] have

antecedent basis in “at least one network interface device” in 1[c], under established
Federal Circuit and PTAB case law, different network interface devices can perform
the operations in 1[e][i] and 1[f].? The Board abused its discretion by concluding
that only one network interface device can be used to satisty 1[e][1] and 1[f].

To arrive at its erroneous construction, the Board violated two claim
construction principles. For one, the Board improperly imported an example from
the specification into the claims. The Board reasoned that only one network interface
device can perform I[e][i] and 1[f] because in some sections the specification
describes the network gateway device receiving data over “external networks” (a
term that never appears in the specification), like the Internet. Paper 10, 16-17. But
in every section on which the Board relied, the Internet is merely an example and in
no way limits the claims to a single network interface device. For the other, the Board
overlooked contrary disclosures in the specification that the network gateway device
can have multiple network interface devices and interface with internal networks.

In a second, independent abuse of discretion, the Board mistakenly found the
claimed “configuration data” had written description support in a parent application

based on facially deficient disclosures about two different claim elements. This

2 Independent claim elements 4[d] and 7[d] recite similar limitations as 1[f].
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abuse of discretion formed the basis for the Board excluding a reference in Ground
4 as not prior art. Claim 1 includes three separate limitations (highlighted below):

(1) “an instruction set,” (2) “content detection data,” and (3) “configuration data’:

1. A network gateway device comprising:
[a] at least one processor;
[b] at least one memory device;
[c] at least one network interface device;
[d] Contentidetection and EONENIANON dald stored on the at least one memory device; and
[e] an instruction set, stored in the at least one memory device and executable by the at least
one processor to:
[e][1] receive network traffic via the at least one network interface device;

e| ii| Eocess the received network traffic in view of the Eonfent detection and

stored in the at least one memory device [e][iii] to enforce policies
defined at least in part by the Gontent detection and and including at
least one policy that defines a suspicious category of network traffic, [e][iv] the policy
enforcement performed to determine whether to allow the received network traffic to
pass, [e][v] the policy enforcement including user identification, content identification,
and at least one of source verification and destination verification, [e][vi] wherein when
network traffic is determined to violate the at least one policy defining suspicious
network traffic, forwarding the network traffic to an analysis process that will perform
analysis on network traffic to determine whether the network traffic contains a threat
desired to be detected and, [e][vii] when the network traffic is determined to contain a
threat desired to be detected, the analysis process generates additional
@3 to detect the threat in subsequently received network traffic;
[£f] receive, via the network interface device, the additional Gontent detection datd

indirectly from the analysis process via an update station;
[g] store the additional H on the at least one memory device;
lI1 irocess subsequently received network traffic in view of the additional Gontent

[1] block network traffic determined to violate at least one policy: and
[3] allow network traffic to pass that does not violate a policy.

Ex. 1001, claim 1.3 As support in the parent application for “configuration data,” the
Board primarily cited a disclosure that describes an “instruction set” for “content
detection data,” not “configuration data™:

each content detection module 108 is configured to receive
electronic content (content data). and determines whether the
electronic content contains undesirable content based on the
content detection data it receives from update station 106. For
example. content detection module 108 can be configured to
detect virus based on a virus signature received from update
station 106. [M]odule 10[8] is implemented as a component of
a gateway (or gateway product). which is configured to perform
policy enforcement. . . which creates a result that can be used to
determine whether to pass data to theuser-. . . .

3 In 1[d] and certain instances in 1[e][ii], Petitioner has highlighted “data” with two

colors to reflect that two different highlighted terms modify “data.”
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Paper 10, 32. This disclosure relates to programming/configuring a “content
detection” module to use “content detection data.” At most, the “configured to” is
programming that the claims refer to as an “instruction set” and the “content
detection data” above is the claimed “content detection data.” But those are entirely
separate and distinct claim limitations from “configuration data.” This disclosure
never uses the term “configuration data” or similar, and never discloses what
constitutes “configuration data,” how ‘“configuration data” can be “defined in a
policy,” or how traffic can be processed “in view of” “configuration data.” The
Board abused its discretion in finding a Ground 4 reference did not qualify as prior
art based on an erroneous priority determination.

For these reasons, the Board abused its discretion and Petitioner respectfully
asks the Director to review the Board’s decision and institute inter partes review.

II. FACTUAL BACKGROUND

A.  Abuse of Discretion 1: Limiting “At Least One” to “Only One”
with No Supporting Intrinsic Evidence

1. The intrinsic evidence supports different network interface
devices performing 1[e][i] and 1[f].

The claims recite a “network gateway device” with “at least one network
interface device” (1[c]), and then refer back to the “at least one network interface

device” for receiving network traffic (1[e][1]) and content detection data (1[f]).
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1. A network gateway device comprising:

[a] at least one processor;

[b] at least one memory device;

[c] at least one network interface device;

[d] content detection and configuration data stored on the at least one memory device; and

[e] an instruction set, stored in the at least one memory device and executable by the at least

one processor to:
[e][i] receive network traffic via the at least one network interface device;
[e][ii] process the received network traffic in view of the content detection and
configuration data stored in the at least one memory device [¢][iii] to enforce policies
defined at least in part by the content detection and configuration data and including at
least one policy that defines a suspicious category of network traffic, [e][iv] the policy
enforcement performed to determine whether to allow the received network traffic to
pass, [e][v] the policy enforcement including user identification, content identification,
and at least one of source verification and destination verification, [e¢][vi] wherein when
network traffic is determined to violate the at least one policy defining suspicious
network traffic, forwarding the network traffic to an analysis process that will perform
analysis on network traffic to determine whether the network traffic contains a threat
desired to be detected and, [e][vii] when the network traffic is determined to contain a
threat desired to be detected, the analysis process generates additional content detection
data to detect the threat in subsequently received network traffic;
[f] receive, via the network interface device, the additional content detection data
indirectly from the analysis process via an update station;
[g] store the additional content detection data on the at least one memory device;
[h] process subsequently received network traffic in view of the additional content
detection data;
[i] block network traffic determined to violate at least one policy; and
[i] allow network traffic to pass that does not violate a policy.

Antecedent bases to “at least one” in 1[c] allow the network interface device that
receives network traffic (1[e][1]) to be a different network interface device than the
one that receives content detection data (1[f]). The claims are also silent on the type
of networks connected to the “at least one network interface device,” and thus allow
the network interface device to connect to internal and/or external networks.

The specification firmly supports both multiple network devices and internal
and external network connections. First, the specification identifies the Internet as
merely an exemplary network. Ex. 1001, 4:35-38 (“Central station 102 is configured

to...send the content detection data to update stations 106 (e.g., through the

Internet).”), 4:53-55 (“Update stations 106...send the content detection data to

content detection modules 108 (e.g., through the Internet).”). The specification

never uses the term “external” or “external network.”
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Second, the specification discloses an example of a network gateway with two
network interface devices. Specifically, the specification acknowledges that an
organization may not want to use the Internet to receive content detection data. Ex.
1001, 9:42-45, 9:49-52 (“[S]ome organizations have some special policies that

restrict their network device’s access to the Internet....Therefore, it may not be

possible for their content detection modules 108 inside the Intranet to access

update station(s) 106. In such cases, a customized update station can be provided

outside the Intranet of the organization (customer).”). In that situation, the network
gateway device would have two network interface devices—one to receive traffic
and a different one to receive content detection data.

Finally, the specification discloses the network interface device can interface
with both external and internal networks. See Ex. 1001, 9:62-67, 11:20-29
(“Communication interface 218 [i.e., a network interface device] provides a two-
way data communication coupling to a network link 220 that is connected to a local

network 222.”), 11:49-52, Fig. 2 (below).
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Altogether, the claims and specification do not support a requirement that the
same network interface device must receive both content detection data and traffic.

2. The Board’s finding on this issue was contrary to the
intrinsic record.

Although the intrinsic record expressly shows otherwise (see supra
Section II.A.1), the Board found that only one network interface device must receive
both “network traffic” and “content detection data.” Paper 10, 16-17. To get there,
the Board made two unsupported findings. First, the Board found that “the at least
one network interface device” that received content detection data had antecedent
basis in “the at least one network interface device” that received traffic, so the same
network interface device must be used. /d., 16. But as shown above, the claims recite
otherwise, and, as shown below, the conclusion was contrary to established case law.

Second, the Board determined the specification supported its construction by
disclosing examples where the content detection module received information using
an external connection like the Internet. Id., 17 (“The ’968 patent describes the
content detection module receiving [traffic and data]...from external sources
[because] ‘[u]pdate stations 106...send content detection data to content detection
modules 108 (e.g., through the Internet).””’) (quoting Ex. 1001, 4:53-55). But the
Board relied on one example while ignoring other disclosures supporting multiple
network interface devices (see supra Section II.A.1) to improperly find the same

network interface device must receive traffic and content detection data. /d., 16-17.
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B.  Abuse of Discretion 2: Finding Priority Without Claim Term

Support in the Priority Document

1. “Configuration data” are not described in the parent
application.

The Petition showed the 968 Patent could not claim priority to a parent

application (such that a Ground 4 reference qualified as prior art) because the parent

application did not disclose the claimed “configuration data.” Petition, 15-16. The

claims recite: (1) “an instruction set,” (2) ‘“content detection data,”

(3) “configuration data,” and require both “content detection data”

“configuration data” to be defined in a policy and used to process traffic:

1. A network gateway device comprising:

[a] at least one processor;

[b] at least one memory device;

[c] at least one network interface device;

[d] Content detection and EONGUIANON dald stored on the at least one memory device; and

[e] an instruction set, stored in the at least one memory device and executable by the at least

one processor to:
[e][i] receive network traffic via the at least one network interface device;

¢][ii] process the received network traffic in view of the Eontent/detection an

% a8 stored in the at least one memory device [e][iii] to enforce pohcxes
defined at least in part by the Gontent detection ﬂ and including at
least one policy that defines a suspicious catezor\ of network traffic, [e][iv] the policy
enforcement performed to determine whether to allow the received network traffic to
pass, [e][v] the policy enforcement including user identification, content identification,
and at least one of source verification and destination verification, [e][vi] wherein when
network traffic is determined to violate the at least one policy defining suspicious
network traffic, forwarding the network traffic to an analysis process that will perform
analysis on network traffic to determine whether the network traffic contains a threat
desired to be detected and, [e][vii] when the network traffic is determined to contain a
threat desired to be detected, the analysis process generates additional
@4 to detect the threat in subsequently received network traffic;
[£] receive, via the network interface device, the additional Content detection datd

indirectly from the analysis process via an update station;
[g] store the additional on the at least one memory device;
lll irocess subsequently received network traffic in view of the additional Gontent

[1] block network traffic determined to violate at least one policy; and
[] allow network traffic to pass that does not violate a policy.

and

and

While the parent application describes “content detection data,” it never discloses

“configuration data,” how to process network traffic “in view of” “configuration

data,” or how to enforce policies “defined by” “configuration data.”
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2. The Board mistakenly found written description support
for “configuration data” where facially none existed.

Instead of “configuration data” support, the Board cited disclosures about
“content detection data” and the system being ‘“configured to” perform certain
“content detection” operations. The Board primarily relied on the following

disclosure as support for the claimed “configuration data.”

each content detection module 108 is configured to receive
electronic content (content data). and determines whether the
electronic content contains undesirable content based on the
content detection data it receives from update station 106. For
example. content detection module 108 can be configured to
detect virus based on a virus signature received from update
station 106. [M]odule 10[8] is implemented as a component of
a gateway (or gateway product). which is configured to perform
policy enforcement. . . which creates a result that can be used to
determine whether to pass data to theuser. . . .

Paper 10, 32. But this disclosure describes a “content detection module” that is
“configured to” use ‘“content detection data.” It simply does not concern
“configuration data.” Thus, the 968 patent was not entitled to claim priority to the
earlier application.

III. ARGUMENT

A. Abuse of Discretion 1: The Board’s Treatment of “The At Least
One Network Interface Device” Misapplies the Law on
Antecedent Basis and Violates Fundamental Claim Construction
Principles.

The Board abused its discretion when it concluded “at least one network
interface device” is limited to only one network interface device by (1) misapplying

well-established antecedent basis law, (2) improperly importing examples from the
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specification into the claims, and (3) overlooking specification disclosures
supporting that “at least one” encompasses more than one. This abuse of the
discretion was the sole basis for the Board finding Petitioner had not shown a
reasonable likelihood as to Grounds 1-3, which each cover all claims at issue.

1. The Board violated well-settled law on antecedent basis by

finding the same network interface device must receive
traffic and content detection data.

The Board’s conclusion—that “the” in 1[f] means the “at least one network
interface device” that receives content detection data in 1[f] must be the same device
that receives traffic in 1[e][i]—directly contradicts the well-settled rule that using a
definite article (“the”) in two different limitations each referring back to a non-
singular claim term does not require that the same thing meet both limitations. For
example, in Celgene Corp., v. Peter, 931 F.3d 1342, 1347, 1350 (Fed. Cir. 2019),
the Federal Circuit found a claim reciting “a computer readable storage medium”
could have different mediums satisfy later limitations (that said medium was used to

register pharmacies and patients):

1. A method for delivering a teratogenic drug to patients in need of the drug while avoiding the

delivery of said drug to a foetus comprising:
a. registering in a computer readable storage medium prescribers who are qualified to

Cprcscribc said drug;

C b. registering in said medium pharmacies to fill prescriptions for said drug;

c. registering said patients in said medium, including information concerning the ability of
female patients to become pregnant and the ability of male patients to impregnate females;
d. retrieving from said medium information identifying a subpopulation of said female
patients who are capable of becoming pregnant and male patients who are capable of
impregnating females;

10
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The patent owner argued “the claim’s use of the term ‘said medium’ referring back
to ‘a computer readable storage medium’ indicate[d] that it must be a single”
medium that registered prescribers, pharmacies, and patients. /d., 1350. The Federal
Circuit disagreed because use of “a” before “computer readable storage medium”
connotes “one or more,” and “subsequent use of definite articles ‘the’ or ‘said’ in a
claim to refer back to the same claim term does not change the general plural rule,
but simply reinvokes the non-singular meaning.” Id. (citations omitted). Thus, in a
case using a similar linguistic formulation as the claims here, the Federal Circuit
found there could be multiple computer readable storage media, i.e., separate media
for prescribers, pharmacies, and patients. /d.

The PTAB has applied the same rule. For example, in Apple Inc. v. Valencell,
Inc., IPR2017-00319, 2017 WL 2456182 (PTAB June 6, 2017), the claim recited a
physical activity monitoring device that comprised at least one PPG sensor for
sensing physiological information and then processed the PPG sensor data such that

heart rate and respiration rate could be extracted:

1. A method of generating data output containing physiological and motion-related information,
the method comprising:

sensing physical activity and physiological information from a subject via a single

monitoring device attached to the subject, wherein the monitoring device comprises

at least one motion sensor for sensing the physical activity and
at least one photoplethysmography (PPG) sensor for sensing the physiological
information; and
processing signals from the at least one motion sensor and signals from at least one PPG
sensor via a processor of the monitoring device into a serial data output of physiological
information and motion-related information,
wherein the serial data output is configured such that a plurality of subject
physiological parameters comprising
subject heart rate and
subject respiration rate can be extracted from the physiological information and
such that a plurality of subject physical activity parameters can be extracted from
the motion-related information.

11
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The patent owner argued that both heart rate and respiration needed to be extracted
from the same sensor because the claim referred to the heart rate and respiration
coming from “the at least one PPG sensor.” Id., *9. But, like in Celgene, the PTAB
disagreed and held that because the claim “provide[d] that the physiological
information [used to determine heart rate and respiration rate] may be sensed by ‘at
least one’ (i.e., one or more) PPG sensors...[t]he language of claim 1 simply does
not require that hoth the subject heart rate and subject respiration rate are derived
from the same PPG sensor.” /d.

Here, the Board abused its discretion by deviating from well-established law
to require that the same network interface device must receive both content detection
data and traffic. 1[c] recites “at least one network interface device” and 1[f] and
1[e][i] (as reproduced above) refer back to that claim term. Using ‘“the” simply
reinvokes the non-singular meaning, so the claim as properly construed allows for
multiple network interface devices, one for receiving traffic and another for
receiving content detection data. See Celgene, 931 F.3d at 1350. Finding otherwise
contradicted clear, applicable precedent and therefore was an abuse of discretion.

2. The Board improperly imported an example from the

specification into the claims and overlooked disclosures not
supporting such importation.

The Board’s misinterpretation of “the at least one network interface device”

also violates two other important claim construction principles. First, the Board

12
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improperly imported an example from the specification into the claims. Thorner v.
Sony Computer Ent. Am. LLC, 669 F.3d 1362, 1366 (Fed. Cir. 2012). As described
above, sending content detection data over the Internet is merely an example in the
specification, not a requirement. See supra Section II.A.1. By importing that
example into the claims, the Board abused its discretion.

As a second, independent abuse, the Board overlooked express specification
disclosures that were contrary to its interpretation of the claims. See ASM America,
Inc. v. Genus, Inc., 401 F.3d 1340, 1345 (Fed. Cir. 2005). Specifically, the Board
ignored specification disclosures that there can be multiple network interface devices
when, for example, a company does not want to receive content detection data over
the Internet. See supra Section II.A.1. Similarly, the Board overlooked disclosures
that the network interface device can connect to a local area network instead of an
external network. See id. This, again, was an abuse of discretion.

B. The Board Abused Its Discretion by Determining a Reference

Was Not Prior Art Based on a Priority Determination for the
Challenged Claims Lacking Any Evidentiary Support.

In finding Petitioner failed to meet its burden on Ground 4 (covering all claims
at issue), the Board determined one reference in that Ground did not qualify as prior
art. Underlying this was the Board’s determination that the claim term
“configuration data” had written description support in a parent application and thus

the challenged claims were entitled to an earlier priority date. This determination

13
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was an abuse of discretion because it was based on facially deficient citations to the
parent application relating to the system programming/configuring a content
detection module to use “content detection data,” not configuration data.

The parent application has ne disclosure about “configuration data.” As noted,

the Board found written description support for that term in disclosures like this:

each content detection module 108 is configured to receive
electronic content (content data). and determines whether the
electronic content contains undesirable content based on the
content detection data it receives from update station 106. For
example. content detection module 108 can be configured to
detect virus based on a virus signature received from update
station 106. [M]odule 10[8] is implemented as a component of
a gateway (or gateway product). which is configured to perfom
policy enforcement. . . which creates a result that can be used to
determine whether to pass data to theuser. . . .

Paper 10, 32-33. But that disclosure concerns other claim elements, namely, “content
detection data” and ““an instruction set” (the configuring/programming) for “content
detection” operations. As written, the claims plainly recite three separate things: (1)
“an instruction set” that configures the device to operate using (2) “content detection

data,” and (3) “configuration data,” as shown below:

14
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1. A network gateway device comprising:

[a] at least one processor;

[b] at least one memory device;

[c] at least one network interface device;

[d] Content detection and EONTEUIANON dald stored on the at least one memory device; and

[e] an instruction set, stored in the at least one memory device and executable by the at least

one processor to:
[e][i] receive network traffic via the at least one network mted'ace device;

¢][ii] process the received network traffic in view of the Gonfent detection
{dald stored in t.he at least one memory device [e][iii] to enforce pohc:es

defined at least in part by the Gontent detection ﬂ and including at
least one policy that defines a suspicious catezor\ of network traffic, [e][iv] the policy
enforcement performed to determine whether to allow the received network traffic to
pass, [e][v] the policy enforcement including user identification, content identification,
and at least one of source verification and destination verification, [e][vi] wherein when
network traffic is determined to violate the at least one policy defining suspicious
network traffic, forwarding the network traffic to an analysis process that will perform
analysis on network traffic to determine whether the network traffic contains a threat
desired to be detected and, [e][vii] when the network traffic is determined to contain a
threat desired to be detected, the analysis process generates additional
@3t to detect the threat in subsequently received network traffic;
[£] receive, via the network interface device, the additional Content detection datd

indirectly from the analysis process via an update station;
[g] store the additional on the at least one memory device;
lll irocess subsequently received network traffic in view of the additional Gontent

[1] block network traffic determined to violate at least one policy; and
[j] allow network traffic to pass that does not violate a policy.

While the Board’s cited disclosures may support an “instruction set” using “content
detection data,” they are entirely silent on “configuration data.” There is no
disclosure about what constitutes “configuration data,” how “configuration data” can
be defined in a policy, and how traffic can be processed “in view” of “configuration
data.” The Board provided no reasoned analysis about how it viewed the disclosure
above as providing support for “configuration data” or the recited actions using such
data (because it does not); that lack of explanation coupled with lack of evidentiary

support amounts to a clear abuse of discretion.

IV. CONCLUSION
Accordingly, Petitioner respectfully requests Director Review of the Board’s

institution decision.

15
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Ognjen Zivojnovic - ogizivojnovic@quinnemanuel.com
Razmig H. Messerian - razmesserian@quinnemanuel.com
Sean Gloth - seangloth@quinnemanuel.com
QUINN EMANUEL URQUHART & SULLIVAN LLP
51 Madison Ave, 22nd Floor
New York, New York 10010

Dated: October 11, 2023 Respectfully submitted,
/Thomas N. Millikan/

Lead Counsel
Thomas N. Millikan, Reg. No. 72,316

PERKINS COIE LLP Back-up Counsel

11452 El Camino Real, Suite 300  Babak Tehranchi (Reg. No. 55,937)

San Diego, California 92130-2080 Andrew N. Klein (pro hac vice)
(858) 720-5700 Cory N. Owan (Reg. No. 79,841)

Attorneys for Petitioner
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