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1   BRIAN SILVER, called as a witness, having been

2   first duly sworn by a Notary Public of the State

3   of New York, was examined and testified as

4   follows:                                                            09:08:50

5                THE WITNESS:  I do.                                    09:08:50

6                THE COURT REPORTER:  Can you state                     09:08:50

7       your appearances for the record.                                09:08:54

8                MR. GOETZ:  John Goetz and Kenneth                     09:08:54

9       Darby of Fish & Richardson on behalf of                         09:08:58

10       Mayborn.                                                        09:09:01

11                And with us on the Zoom is Dennis                      09:09:02

12       Jaskoviak, in-house counsel at Mayborn; and                     09:09:06

13       Anthony Hulse, the GC of Mayborn, may join                      09:09:09

14       today if he's not on yet via Zoom.                              09:09:13

15                MR. WILLIAMS:  Eliot Williams and                      09:09:16

16       Matthew Engel for the petitioner are here.                      09:09:19

17   EXAMINATION                                                         09:09:19

18   BY MR. GOETZ:                                                       09:09:19

19          Q.    Good morning, sir.                                     09:09:28

20          A.    Good morning.                                          09:09:29

21          Q.    What is your full name?                                09:09:30

22          A.    Brian Silver.                                          09:09:31

Page 7

1          Q.    Okay.  And what do you do for a                        09:09:33

2   living?                                                             09:09:36

3          A.    I design medical products.                             09:09:37

4          Q.    Who is your current employer?                          09:09:39

5          A.    Fluid Technology Solutions.                            09:09:41

6          Q.    Okay.  And what is your current job                    09:09:44

7   title?                                                              09:09:46

8          A.    CTO for medical.                                       09:09:47

9          Q.    Okay.  You understand, sir, that                       09:09:49

10   you're under oath?                                                  09:09:51

11          A.    Yes.                                                   09:09:54

12          Q.    Have you ever been deposed before?                     09:09:54

13          A.    Yes.                                                   09:09:56

14          Q.    Okay.  So you understand that you                      09:09:56

15   have to tell the truth, the whole truth, and                        09:09:58

16   nothing but the truth?                                              09:10:01

17          A.    Yes.                                                   09:10:02

18          Q.    And you will do that today, right,                     09:10:02

19   sir?                                                                09:10:04

20          A.    Yes.                                                   09:10:04

21          Q.    Okay.  And do you understand that                      09:10:04

22   the testimony that you're giving today is just as                   09:10:07
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1   important as if you were in a courtroom, for                        09:10:10

2   example, before a judge and a jury?  Is that your                   09:10:12

3   understanding?                                                      09:10:15

4          A.    Yes.                                                   09:10:15

5          Q.    Okay.  And so it's important to give                   09:10:16

6   truthful, accurate, and complete testimony today;                   09:10:18

7   and you'll do that, right?                                          09:10:21

8          A.    Yes.                                                   09:10:23

9          Q.    Okay.  If you don't understand a                       09:10:23

10   question, will you please let me know?                              09:10:25

11          A.    Yes.                                                   09:10:29

12          Q.    Okay.  And if you do answer my                         09:10:30

13   question, it will be fair to assume that you                        09:10:33

14   understood it.                                                      09:10:36

15                Is that okay?                                          09:10:36

16          A.    Yes.                                                   09:10:37

17          Q.    Okay.  If you ever want to change,                     09:10:37

18   modify, or take back on answer that you've                          09:10:40

19   already given, just let me know and we'll do                        09:10:42

20   that.                                                               09:10:45

21                Okay?                                                  09:10:46

22          A.    Yes.                                                   09:10:46
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1          Q.    Okay.  We'll try to take a break                       09:10:46

2   every hour, but if you ever feel like you need a                    09:10:50

3   break, you just let me know.                                        09:10:53

4                My only request is that if there is                    09:10:55

5   a question pending, that you answer the question                    09:10:58

6   before we take a break; is that fair?                               09:11:00

7          A.    Yes.                                                   09:11:03

8          Q.    Okay.  And do you know that you're                     09:11:03

9   going to get a transcript of the deposition that                    09:11:04

10   you'll be able to make changes to your testimony?                   09:11:06

11          A.    I didn't know that.                                    09:11:11

12          Q.    You did not know that?                                 09:11:12

13          A.    No.                                                    09:11:13

14          Q.    I think that's right.  But I just                      09:11:14

15   want you to know so we're on the same page if you                   09:11:15

16   do make changes to your testimony, we'll be able                    09:11:20

17   to tell the board that you changed your answer.                     09:11:22

18                Do you understand?                                     09:11:26

19          A.    Yes.                                                   09:11:26

20          Q.    Is there any reason, medical or                        09:11:27

21   otherwise, that would prevent you from giving                       09:11:28

22   truthful, complete, and accurate testimony here                     09:11:30
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1   today?                                                              09:11:32

2          A.    No.                                                    09:11:32

3          Q.    Okay.  If that changes during the                      09:11:33

4   day, please let me know.                                            09:11:36

5                Did you bring some papers with you                     09:11:38

6   today, sir?                                                         09:11:40

7          A.    I did.                                                 09:11:41

8          Q.    What are those?                                        09:11:41

9          A.    This is the exhibit list.                              09:11:42

10          Q.    Okay.  From what?  From your                           09:11:43

11   declaration?                                                        09:11:45

12                MR. WILLIAMS:  I'll represent that's                   09:11:49

13       from the Petition.                                              09:11:50

14                MR. GOETZ:  The Petition.  Okay.                       09:11:55

15       Fine.                                                           09:11:56

16   BY MR. GOETZ:                                                       09:11:56

17          Q.    And what is the other paper?                           09:11:56

18          A.    Just a few notes I made to myself.                     09:11:58

19                (Handing.)                                             09:12:02

20   BY MR. GOETZ:                                                       09:12:04

21          Q.    Okay.  Fine.                                           09:12:05

22                MR. GOETZ:  I think we're going to                     09:12:09
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1       mark this notes page as Exhibit 2016, please.                   09:12:11

2       And I may ask you about that later.                             09:12:16

3                (Whereupon, Exhibit 2016, Notes                        09:12:16

4       Page, was marked for identification.)                           09:12:34

5   BY MR. GOETZ:                                                       09:12:34

6          Q.    Okay.  So, let's start by talking                      09:12:36

7   about your background.  And I have a copy of your                   09:12:38

8   CV, which I'm going to mark as the next exhibit,                    09:12:46

9   2017.                                                               09:13:08

10                (Whereupon, Exhibit 2017, Curriculum                   09:13:08

11       Vitae, was marked for identification.)                          09:13:10

12                MR. GOETZ:  Copy for you guys.                         09:13:10

13   BY MR. GOETZ:                                                       09:13:12

14          Q.    Do you have Exhibit 2017 in front of                   09:13:13

15   you, sir?                                                           09:13:16

16          A.    I do.                                                  09:13:16

17          Q.    And do you recognize that document?                    09:13:18

18          A.    I recognize the first page, the                        09:13:20

19   second page, and the third page.  I did not                         09:13:44

20   attach this list of selected search results                         09:13:52

21   documents.                                                          09:13:57

22          Q.    Okay.  The first two pages -- or I                     09:13:57
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1   guess three pages are -- is what?  What do you                      09:14:00

2   recognize those pages to be?                                        09:14:04

3          A.    First two pages are my r sum .                         09:14:05

4          Q.    Well, you're saying two pages, but                     09:14:07

5   of course there is a front and a back.  So if you                   09:14:10

6   count just the first, second -- I count three                       09:14:13

7   pages that say "Brian H.  Silver" at the top?                       09:14:15

8          A.    Correct.                                               09:14:19

9          Q.    Okay.  You recognize those to be                       09:14:19

10   your CV?                                                            09:14:21

11          A.    Yes.                                                   09:14:22

12          Q.    Okay.  And is it accurate and                          09:14:22

13   complete as of today?                                               09:14:24

14          A.    Yes.                                                   09:14:25

15          Q.    And I mean, I'll just represent that                   09:14:35

16   I think I got this from an exhibit to your                          09:14:40

17   declaration that you filed and then -- in the                       09:14:43

18   litigation matter, not the IPR.  I didn't find it                   09:14:46

19   attached in the IPR exhibits.                                       09:14:51

20                But you don't know what this list of                   09:14:54

21   selected search results documents is starting on                    09:14:56

22   the fourth page; is that correct?                                   09:15:01
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1          A.    You asked if -- I understood you to                    09:15:14

2   say that it was part of my r sum .                                  09:15:18

3          Q.    Well, I don't know what this is.                       09:15:21

4   That's why I'm trying --                                            09:15:23

5          A.    I didn't include this as part of my                    09:15:25

6   r sum .                                                             09:15:27

7          Q.    I understand.                                          09:15:27

8                So it's not a part of your r sum ?                     09:15:28

9          A.    No.                                                    09:15:29

10          Q.    What is it?                                            09:15:30

11          A.    It's a list of -- it appears to be a                   09:15:31

12   list of patents that had been assigned -- that I                    09:15:33

13   had been an inventor on.                                            09:15:36

14          Q.    Did you create this list?                              09:15:38

15          A.    No.                                                    09:15:39

16          Q.    Do you know why it was created?                        09:15:40

17          A.    It was -- I could -- no.                               09:15:47

18          Q.    Okay.  I mean, there's 62 US patents                   09:15:51

19   listed on this list.  Oh, 70 US patents, utility                    09:15:55

20   and design.                                                         09:15:59

21                Do you agree with that?                                09:16:00

22          A.    Yes.                                                   09:16:10

Page 14

1          Q.    And do you think that you have -- or                   09:16:11

2   you're an inventor on more than 70 US patents,                      09:16:14

3   such that this list is not a complete list of                       09:16:18

4   your patents?                                                       09:16:21

5                MR. WILLIAMS:  Objection to form.                      09:16:22

6          A.    I do not see a patent that was                         09:16:52

7   issued for work that I did at Fluid Technology                      09:17:23

8   Solutions.                                                          09:17:30

9   BY MR. GOETZ:                                                       09:17:30

10          Q.    Okay.  So this is a partial list of                    09:17:30

11   your patents; is that fair?                                         09:17:33

12          A.    Yes.                                                   09:17:34

13          Q.    Okay.  I want to start with your                       09:17:35

14   educational background and your experience.                         09:17:39

15                And I see -- and you can feel free                     09:17:43

16   to refer to your CV -- but I understand that you                    09:17:46

17   graduated with the bachelor of science degree in                    09:17:49

18   1981; is that correct?                                              09:17:54

19          A.    Yes.                                                   09:17:55

20          Q.    And what was your degree in?                           09:17:56

21          A.    Bachelor of science in general                         09:17:58

22   engineering.                                                        09:18:03

Page 15

1          Q.    Is it fair to say you were not                         09:18:04

2   working in the baby bottle industry or art at                       09:18:11

3   that time?                                                          09:18:15

4          A.    Yes.                                                   09:18:16

5          Q.    What did you do after you                              09:18:17

6   graduated -- sorry.  Where did you get your                         09:18:28

7   degree?                                                             09:18:31

8          A.    University of Illinois at                              09:18:31

9   Urbana-Champaign.                                                   09:18:37

10          Q.    And what did you do after you                          09:18:37

11   graduated?                                                          09:18:39

12          A.    Can you be more specific?                              09:18:41

13          Q.    Well, did you get a job?                               09:18:43

14          A.    Yes.                                                   09:18:45

15          Q.    Where?                                                 09:18:45

16          A.    Kendall, Incorporated.                                 09:18:46

17          Q.    And what is -- what was the nature                     09:18:50

18   of that company's business?                                         09:18:52

19          A.    Medical products.                                      09:18:55

20          Q.    Which type?                                            09:18:56

21          A.    Many different types.                                  09:18:59

22          Q.    How would you characterize the                         09:19:06
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1   industry -- the medical device industry that                        09:19:11

2   Kendall was in at the time when you started?                        09:19:14

3                MR. WILLIAMS:  Objection to form.                      09:19:17

4          A.    I'm not clear what your question is.                   09:19:18

5   BY MR. GOETZ:                                                       09:19:20

6          Q.    Do you agree that in the medical                       09:19:20

7   device field there is a lot of different                            09:19:23

8   industries?                                                         09:19:25

9          A.    Yes.                                                   09:19:26

10          Q.    Okay.  And so what are some of the                     09:19:27

11   categories of industries that you have                              09:19:30

12   experience, you know, just from your perspective?                   09:19:33

13          A.    For Kendall, urological products,                      09:19:35

14   anesthesia products, sequential compression                         09:19:41

15   devices.                                                            09:19:48

16          Q.    Okay.  Any others at the time?                         09:19:54

17          A.    Stockings.                                             09:19:55

18          Q.    Anything else?                                         09:20:05

19          A.    Drapes.  That's all I recollect at                     09:20:06

20   this time.                                                          09:20:14

21          Q.    Is it fair to say that during the                      09:20:14

22   time you were working at Kendall, you were not in                   09:20:17

4
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1   the baby bottle industry?                                           09:20:21

2          A.    Yes.                                                   09:20:25

3          Q.    And when did you leave Kendall?                        09:20:25

4          A.    In 1987.                                               09:20:28

5          Q.    And what did you do from 1987 to                       09:20:39

6   1989?                                                               09:20:44

7          A.    I worked at a company called Hudson                    09:20:45

8   Respiratory Care.                                                   09:20:52

9          Q.    Well -- oh, I see.  I see.  I had                      09:20:52

10   wrote down -- I see.                                                09:21:02

11                You had two different positions at                     09:21:03

12   Hudson; is that correct?                                            09:21:05

13          A.    That's correct.                                        09:21:06

14          Q.    I understand.                                          09:21:07

15                And it looks like from your CV that                    09:21:10

16   from '87 to '89, you were a development engineer;                   09:21:12

17   is that correct?                                                    09:21:16

18          A.    Correct.                                               09:21:17

19          Q.    And then from '89 to '91, you were a                   09:21:18

20   manager of research and development; is that                        09:21:22

21   correct?                                                            09:21:25

22          A.    Yes.                                                   09:21:25

Page 18

1          Q.    Okay.  Is it fair to say that Hudson                   09:21:25

2   Respiratory Care was not in the baby bottle                         09:21:31

3   industry?                                                           09:21:32

4          A.    Yes.                                                   09:21:33

5          Q.    And what industry was it in?                           09:21:34

6          A.    Respiratory care.                                      09:21:48

7          Q.    So what types of products would that                   09:21:53

8   involve or did that involve at the time?                            09:21:55

9          A.    Heated humidification systems for                      09:21:57

10   intubated and nonintubated patients.  And                           09:22:02

11   breathing circuits.                                                 09:22:12

12          Q.    Anything else?                                         09:22:14

13          A.    Not that I recollect at this time.                     09:22:25

14          Q.    Okay.  And it looks like you left                      09:22:28

15   Hudson and went to Medela?                                          09:22:31

16          A.    Yes.                                                   09:22:38

17          Q.    In 1991?                                               09:22:39

18          A.    Yes.                                                   09:22:41

19          Q.    And why did you make the switch?                       09:22:42

20          A.    Hudson Respiratory Care moved their                    09:22:46

21   R&D department to California.                                       09:22:52

22          Q.    And you didn't want to move?                           09:22:54

Page 19

1          A.    Correct.                                               09:22:56

2          Q.    Okay.  When you started -- is it                       09:22:57

3   Medela?  Am I saying that correctly?                                09:23:21

4          A.    Yes.                                                   09:23:24

5          Q.    When you started at Medela in 1991,                    09:23:25

6   you were director of product development; is that                   09:23:34

7   correct?                                                            09:23:36

8          A.    Yes.                                                   09:23:37

9          Q.    And what products were you working                     09:23:59

10   on in the period of -- while you were the                           09:24:01

11   director of product development?                                    09:24:06

12          A.    Breast pump products, baby care                        09:24:09

13   products, mom and baby products.  But also had                      09:24:17

14   feeding products.                                                   09:24:42

15          Q.    Other than the breast pump products,                   09:24:44

16   what other baby feeding products were you working                   09:24:47

17   on during that period, 1991 to 1999?                                09:24:50

18          A.    Bottles, collars.                                      09:24:55

19          Q.    Well, let's start with just the                        09:25:05

20   feeding products themselves, and we can talk                        09:25:07

21   about the components.                                               09:25:11

22                So bottles, anything else?                             09:25:13

Page 20

1                MR. WILLIAMS:  Objection to form.                      09:25:21

2          A.    Specialty feeding devices for                          09:25:24

3   infants.                                                            09:25:56

4   BY MR. GOETZ:                                                       09:25:58

5          Q.    Anything else?                                         09:26:01

6                MR. WILLIAMS:  Same objection.                         09:26:06

7          A.    Not that I recollect at this time.                     09:26:09

8   BY MR. GOETZ:                                                       09:26:26

9          Q.    What's an example of a specialty                       09:26:27

10   feeding device for infants?                                         09:26:29

11          A.    We had a supplemental nutrition                        09:26:36

12   device where milk was fed to an infant through a                    09:26:40

13   tube attached to a mom's breast.                                    09:26:47

14          Q.    I think I have your patent on that.                    09:26:51

15   We're going to talk about that later.  That's                       09:26:53

16   what I thought you were referring to.                               09:26:56

17                Are there any other types of                           09:26:59

18   specialty feeding devices for infants that you                      09:27:00

19   have in mind other than that one?                                   09:27:03

20          A.    Yes.                                                   09:27:04

21          Q.    What other ones do you have in mind?                   09:27:04

22          A.    A product called SoftCup feeder.                       09:27:06

5



10/12/2023 Nanobebe US Inc. v. Mayborn (UK) Limited Brian Silver
Confidential - Under the Protective Order

www.DigitalEvidenceGroup,com Digital Evidence Gorup C'rt 2023 202-232-0646

6 (Pages 21 to 24)

Page 21

1          Q.    Okay.  And what was that?                              09:27:11

2          A.    It was a soft silicone nipple                          09:27:13

3   attached to the end of a bottle, that if you                        09:27:23

4   squeeze on it, milk will come out into a soft                       09:27:30

5   feeding area and could be then fed to the infant.                   09:27:34

6          Q.    The feeding area was a cup, or it                      09:27:37

7   was inside the bottle?                                              09:27:40

8          A.    It was attached to the teat.                           09:27:42

9          Q.    So did the baby put the teat in the                    09:27:47

10   baby's mouth?                                                       09:27:51

11          A.    No.                                                    09:27:52

12          Q.    I see.  So what went in the baby's                     09:27:52

13   mouth?                                                              09:27:56

14          A.    Nothing.  The spoon -- it was spoon                    09:27:56

15   feeding.                                                            09:27:59

16          Q.    Okay, that's helpful.                                  09:27:59

17                Any other special feeding devices                      09:28:00

18   for infants?                                                        09:28:02

19          A.    Yes.                                                   09:28:04

20          Q.    What else?                                             09:28:04

21          A.    Mini Haberman feeder -- what we                        09:28:05

22   called the mini Haberman feeder.                                    09:28:13

Page 22

1          Q.    And what was that?                                     09:28:16

2          A.    It was a nipple.                                       09:28:27

3          Q.    Had to be more than just a nipple,                     09:28:28

4   right?                                                              09:28:30

5          A.    It was a nipple.                                       09:28:30

6          Q.    Okay.                                                  09:28:34

7          A.    What would you like to know?                           09:28:35

8          Q.    I'm just trying to understand                          09:28:37

9   specialty feeding devices.  I got your '167                         09:28:39

10   patent.  We're going to talk about that.  I got                     09:28:42

11   the SoftCup feeder and the mini Haberman feeder.                    09:28:44

12   That was just a nipple?                                             09:28:50

13          A.    It was a -- it was a special                           09:28:51

14   designed nipple.                                                    09:28:53

15          Q.    Okay.  Any others?                                     09:28:55

16          A.    Not that I recollect at this time.                     09:29:01

17          Q.    Okay.  During that period, was it                      09:29:05

18   fair to say that the focus of your work was on                      09:29:11

19   breast pumps as opposed to bottles and specialty                    09:29:14

20   feeding devices?  Is that a fair characterization                   09:29:17

21   of your time during this period?                                    09:29:22

22          A.    No.                                                    09:29:29

Page 23

1          Q.    Why not?                                               09:29:30

2          A.    There were multiple feeding products                   09:29:31

3   I was working on at the same time I was working                     09:29:36

4   on breast pumps.                                                    09:29:39

5          Q.    During that -- which is the most                       09:29:41

6   successful product that sort of came out of this                    09:29:44

7   period that we're talking about, which is 1991 to                   09:29:46

8   1999?                                                               09:29:49

9          A.    Breast pump.                                           09:29:50

10          Q.    Okay.  Did any of the bottles you                      09:29:51

11   were working on at that time make it to market?                     09:30:04

12                MR. WILLIAMS:  Objection to form.                      09:30:10

13          A.    Yes.                                                   09:30:11

14   BY MR. GOETZ:                                                       09:30:16

15          Q.    Do you remember -- did they have                       09:30:16

16   a -- what was the name of the product when it was                   09:30:18

17   launched?                                                           09:30:21

18          A.    I don't believe there was a special                    09:30:21

19   name.                                                               09:30:29

20          Q.    That was just sort of the Medela                       09:30:30

21   bottle kind of thing?                                               09:30:34

22          A.    Yes.                                                   09:30:36

Page 24

1          Q.    And did it have a silicone nipple or                   09:30:37

2   TPE or what?                                                        09:30:46

3          A.    I don't recall.                                        09:30:49

4          Q.    Okay.  It looks like your next                         09:30:51

5   position at Medela was the group director of                        09:31:07

6   innovation and research from 1999 to 2002; is                       09:31:10

7   that correct?                                                       09:31:22

8          A.    Yes.                                                   09:31:22

9          Q.    And did you work on the same sorts                     09:31:22

10   of products during that period or different                         09:31:29

11   products?                                                           09:31:30

12          A.    Similar types of products.                             09:32:02

13          Q.    How did your roles and                                 09:32:05

14   responsibilities change when you got the                            09:32:06

15   different title?                                                    09:32:09

16          A.    It was more collaborative with our                     09:32:15

17   Swiss counterparts.                                                 09:32:18

18          Q.    And what do you mean by "Swiss                         09:32:20

19   counterparts"?                                                      09:32:26

20          A.    Medela was and is based in                             09:32:28

21   Switzerland.                                                        09:32:35

22          Q.    And so who were your Swiss                             09:32:38

6
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1   counterparts at that time?                                          09:32:40

2          A.    It was the R&D team as well as                         09:32:43

3   marketing team.                                                     09:32:46

4          Q.    Okay.  And then 2002, you became the                   09:32:49

5   vice president of innovation and research at                        09:32:56

6   Medela; is that correct?                                            09:32:59

7          A.    Correct.                                               09:33:02

8          Q.    And how did your roles and                             09:33:07

9   responsibilities change when you took that                          09:33:09

10   position, if you remember?                                          09:33:10

11          A.    They were similar with additional                      09:34:26

12   responsibilities.                                                   09:34:28

13          Q.    Management, more management                            09:34:31

14   responsibilities?                                                   09:34:33

15          A.    More high level leadership team                        09:34:34

16   responsibilities.                                                   09:34:38

17          Q.    They weren't doing as much sort of                     09:34:38

18   designing of products but supervising the                           09:34:42

19   designers; is that fair?                                            09:34:45

20          A.    No.                                                    09:34:47

21          Q.    That's not fair?                                       09:34:47

22          A.    No.                                                    09:34:48

Page 26

1          Q.    Why is that not fair?                                  09:34:48

2          A.    I still remained heavily involved in                   09:34:52

3   designing products.                                                 09:34:54

4          Q.    Through 2015?                                          09:34:55

5          A.    Yes.                                                   09:34:57

6          Q.    Okay.  And were you aware of the                       09:34:57

7   baby bottle market during this period you were                      09:35:03

8   vice president from 2002 to 2015?                                   09:35:06

9          A.    Yes.                                                   09:35:10

10          Q.    And had you heard of Mayborn or                        09:35:11

11   Jackel, as they were known?                                         09:35:14

12          A.    Yes.                                                   09:35:19

13          Q.    And do you remember when the Closer                    09:35:19

14   to Nature product came out?                                         09:35:23

15          A.    No.                                                    09:35:25

16          Q.    Have you ever heard of the Closer to                   09:35:25

17   Nature product?                                                     09:35:29

18          A.    I'm uncertain.                                         09:35:32

19          Q.    Okay.  And then in 2015, your title                    09:35:45

20   changed to vice president of innovation scouting;                   09:35:48

21   is that correct?                                                    09:35:56

22          A.    Correct.                                               09:35:56

Page 27

1          Q.    And how did your roles and                             09:35:57

2   responsibilities change when you took that role?                    09:36:03

3          A.    I was predominantly looking for                        09:36:09

4   opportunities outside of Medela.                                    09:36:17

5          Q.    And did you find any?                                  09:36:29

6          A.    Yes.                                                   09:36:33

7          Q.    And did that lead to any                               09:36:34

8   acquisitions by Medela after that?                                  09:36:36

9          A.    Yes.                                                   09:36:38

10          Q.    Can you tell me what those were?                       09:36:39

11          A.    I don't know if it's confidential to                   09:36:42

12   Medela.                                                             09:36:51

13          Q.    Okay.  That's fine.  I'm not                           09:36:51

14   really -- I'm more interested in sort of the                        09:36:54

15   types of products.                                                  09:36:56

16                Were they baby bottle products?                        09:36:56

17          A.    There was a baby bottle.                               09:37:00

18          Q.    You acquired a company that                            09:37:05

19   manufactured a baby bottle; is that what you're                     09:37:07

20   saying?                                                             09:37:10

21          A.    Yes.                                                   09:37:10

22          Q.    Can you tell me what baby bottle it                    09:37:11

Page 28

1   was?                                                                09:37:14

2          A.                       09:37:14

3          Q.                       09:37:19

4                          09:37:23

5   c                                                             09:37:34

6          A.    No.                                                    09:37:34

7          Q.    Okay.  Why is that not correct?                        09:37:35

8          A.    The product wasn't on the market.                      09:37:37

9          Q.    I understand.                                          09:37:39

10                Did the product ever go on the                         09:37:40

11   market?                                                             09:37:42

12          A.    No.                                                    09:37:45

13          Q.    Why not?                                               09:37:45

14          A.    I don't know.  It was after I left                     09:37:55

15   the company.                                                        09:37:57

16          Q.    Okay.  Did any other of the                            09:37:58

17   acquisitions that you scouted involve baby                          09:38:04

18   bottles?                                                            09:38:09

19          A.    Can you repeat that?                                   09:38:14

20          Q.    Did any other of the potential                         09:38:16

21   acquisitions that you were scouting during this                     09:38:19

22   period you were the head of innovation scouting                     09:38:24
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1   involve baby bottles?                                               09:38:28

2          A.    Yes.                                                   09:38:30

3          Q.    Okay.  What was the other one?                         09:38:31

4          A.                                                  09:38:32

5          Q.                            09:38:34

6                                             09:38:37

7          A.                        09:39:07

8                                                         09:39:10

9          Q.    What was the nature of the business                    09:39:14

10   opportunities that you were looking at, if not                      09:39:15

11   acquisition?                                                        09:39:18

12          A.    It was one of the possibilities,                       09:39:20

13   others would be distribution.                                       09:39:30

14          Q.                          09:39:44

15                                 09:39:46

16                                           09:39:49

17          A.    I don't know the exact date.                           09:39:56

18          Q.    Roughly the year.                                      09:39:58

19          A.    2018, roughly.                                         09:40:02

20          Q.                           09:40:07

21                                                  09:40:11

22          A.                                                       09:40:14

Page 30

1          Q.                       09:40:15

2                                                           09:40:17

3          A.                               09:40:19

4          Q.                                        09:40:22

5          A.                                              09:40:25

6          Q.                         09:40:26

7                        09:40:29

8                                          09:40:31

9          A.                                                       09:40:34

10          Q.                       09:40:34

11                                                 09:40:42

12          A.                                          09:40:44

13          Q.                       09:40:50

14                       09:40:54

15                                                     09:40:59

16                MR. WILLIAMS:  Objection to form and                   09:41:01

17       scope.                                                          09:41:04

18          A.                                09:41:06

19   BY MR. GOETZ:                                                       09:41:08

20          Q.    Cologne trade show or what trade                       09:41:09

21   show?                                                               09:41:14

22          A.    Yes.                                                   09:41:14

Page 31

1          Q.    The Cologne trade show?                                09:41:14

2          A.    Yes.                                                   09:41:16

3          Q.    What's the name of that in the                         09:41:17

4   industry?                                                           09:41:19

5          A.    Kind + Jugend.                                         09:41:19

6          Q.                         09:41:26

7          A.                                   09:41:28

8          Q.    It would have been either the 2017                     09:41:33

9   or 2018 show, it sounds like, though, is that                       09:41:36

10   fair?  Seems like that's fair, right?                               09:41:40

11          A.    It -- it -- its --                                     09:41:48

12          Q.    There's only one show a year?                          09:41:50

13          A.    Correct.                                               09:41:52

14          Q.    It's usually in the fall?                              09:41:52

15          A.    Correct.                                               09:41:54

16          Q.    Yeah, so it would have been either                     09:41:55

17   2017 or 2018; is that fair?                                         09:41:57

18          A.    Or possibly 2016.  I'm not sure.                       09:42:00

19          Q.    Oh, it could have been 2016.  Okay.                    09:42:04

20   Fine.                                                               09:42:07

21                                   09:42:08

22                                                   09:42:10

Page 32

1                MR. WILLIAMS:  Objection to form and                   09:42:14

2       scope.                                                          09:42:16

3          A.                           09:42:16

4                                                             09:42:28

5   BY MR. GOETZ:                                                       09:42:29

6          Q.    I                    09:42:33

7                        09:42:36

8          A.                                         09:42:39

9          Q.                       09:42:41

10                                                              09:42:44

11          A.    .                   09:42:54

12          Q.                                                   09:42:57

13          A.                                              09:42:58

14          Q.                        09:42:59

15                                          09:43:01

16                MR. WILLIAMS:  Objection to form.                      09:43:05

17          A.                                        09:43:06

18   BY MR. GOETZ:                                                       09:43:19

19          Q.                             09:43:19

20                                  09:43:21

21          A.                                       09:43:24

22          Q.                           09:43:31
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1                       09:43:33

2                                             09:43:36

3                MR. WILLIAMS:  Objection to form.                      09:43:41

4          A.                                                       09:43:42

5   BY MR. GOETZ:                                                       09:43:43

6          Q.                          09:43:43

7                                                                 09:43:46

8          A.    I met with Ayal Lanternari, after I                    09:43:47

9   was re- -- after I left Medela.                                     09:44:07

10          Q.    For what purpose did you meet with                     09:44:12

11   him after you left Medela?                                          09:44:14

12          A.    To see their facility and see if                       09:44:33

13   there were any opportunities for potential                          09:44:38

14   employment.                                                         09:44:40

15          Q.    Okay.  And what facility did you                       09:44:40

16   see?                                                                09:44:43

17          A.    In Charleston, South Carolina.                         09:44:49

18          Q.    What was the nature of the facility?                   09:44:52

19   Was it manufacturing?  Distribution?                                09:44:54

20          A.    It was their US facility for the                       09:44:57

21   president of marketing, just office staff.  I                       09:45:08

22   don't know about the rest.                                          09:45:11

Page 34

1          Q.    Okay.  It was just an office                           09:45:12

2   building?                                                           09:45:14

3          A.    It was an office building I believe,                   09:45:14

4   but I'm not sure if there was anything else.                        09:45:17

5          Q.    I understand.                                          09:45:19

6                But you didn't see any manufacturing                   09:45:20

7   capabilities; is that fair?                                         09:45:23

8          A.    Correct.                                               09:45:26

9          Q.    Okay.  And approximately when was                      09:45:27

10   this?  It was after you -- after you left Medela?                   09:45:33

11          A.    Yes.                                                   09:45:41

12          Q.    So that would have been -- I'm going                   09:45:41

13   to look at your r sum .  Look at your CV.  When                     09:45:46

14   approximately when --                                               09:45:53

15          A.    2018.                                                  09:45:54

16          Q.    And did Ayal offer you a job?                          09:45:55

17          A.    No.                                                    09:45:59

18          Q.    Why not?                                               09:46:00

19          A.    Just didn't seem to be an                              09:46:04

20   opportunity.                                                        09:46:06

21          Q.    Okay.  Other than this one meeting,                    09:46:08

22                            09:46:11

Page 35

1                         09:46:14

2    were there any other meetings that you                     09:46:16

3   had with Nanob b ?                                                  09:46:18

4                MR. WILLIAMS:  Objection to form.                      09:46:26

5          A.    Only related to this --                                09:46:31

6   BY MR. GOETZ:                                                       09:46:36

7          Q.    The dispute.                                           09:46:37

8          A.    -- dispute.                                            09:46:38

9          Q.    I understand.                                          09:46:40

10                Did you say you were released from                     09:46:42

11   Medela?                                                             09:46:44

12          A.    There was a reduction in staff,                        09:46:53

13   including myself.                                                   09:46:55

14          Q.    And what's your understanding of why                   09:46:56

15   there was a reduction in staff?                                     09:47:00

16          A.                           09:47:05

17                                                               09:47:10

18          Q.                                              09:47:10

19          A.                                                        09:47:16

20          Q.                         09:47:17

21                                                             09:47:20

22          A.                        09:47:20

Page 36

1                      09:47:24

2                                                                  09:47:28

3          Q.                             09:47:28

4                                                  09:47:31

5          A.                             09:47:33

6                                                              09:47:37

7          Q.                         09:47:39

8                      09:47:42

9                                                      09:47:44

10          A.                         09:47:45

11   .                                           09:47:51

12          Q.                                     09:47:54

13          A.                          09:47:58

14                        09:48:00

15                                                 09:48:08

16          Q.    And so why did that result in your                     09:48:16

17   release?  I still don't understand.                                 09:48:18

18          A.    It was an overall reduction in the                     09:48:27

19   workforce                       09:48:30

20                                                09:48:37

21          Q.    Okay.  And when you left Medela,                       09:48:38

22   what did you do next?  I know you talked with                       09:48:42

9



10/12/2023 Nanobebe US Inc. v. Mayborn (UK) Limited Brian Silver
Confidential - Under the Protective Order

www.DigitalEvidenceGroup,com Digital Evidence Gorup C'rt 2023 202-232-0646

10 (Pages 37 to 40)

Page 37

1   Ayal.  What else did you do?                                        09:48:45

2          A.    I looked for a new job.                                09:48:49

3          Q.    Did you speak with any other baby                      09:48:55

4   bottle companies other than Nanob b ?                               09:48:58

5          A.    Yes.                                                   09:49:11

6          Q.    What companies?                                        09:49:12

7          A.    Ameda.                                                 09:49:15

8          Q.    Okay.  What else?                                      09:49:22

9          A.    ALoo.                                                  09:49:33

10          Q.    Any others?                                            09:49:40

11          A.    Those are all I recall.                                09:50:01

12          Q.    And you're looking at Page 3 of your                   09:50:02

13   CV?                                                                 09:50:04

14          A.    Yes.                                                   09:50:05

15          Q.    Is that correct?                                       09:50:05

16          A.    Correct.                                               09:50:08

17          Q.    And what was the nature of your work                   09:50:08

18   for aLoo?                                                           09:50:16

19          A.    Consulting.                                            09:50:19

20          Q.    On what products?                                      09:50:20

21          A.    Bottle nipple.                                         09:50:27

22          Q.    In what context?                                       09:50:32

Page 38

1                MR. WILLIAMS:  Objection to form.                      09:50:35

2          A.    Overall evaluation of product,                         09:50:37

3   packaging, instructions.                                            09:50:49

4   BY MR. GOETZ:                                                       09:50:54

5          Q.    And what about with Ameda, what                        09:50:54

6   products did you consult on?                                        09:50:59

7          A.    Breast pump development.                               09:51:02

8          Q.    But Ameda, I guess, also had a                         09:51:04

9   bottle product; is that right?                                      09:51:16

10          A.    Yes.                                                   09:51:18

11          Q.    But you didn't -- you weren't                          09:51:18

12   consulting on that; is that correct?                                09:51:21

13          A.    Correct.                                               09:51:23

14          Q.    Okay.  Did you ask any of these                        09:51:24

15   other companies for employment, or were these all                   09:51:29

16   just strictly as a consultant?                                      09:51:32

17          A.    Strictly as a consultant.                              09:51:36

18          Q.    Did you have your own consulting                       09:51:44

19   firm during this time, or how did you do it?                        09:51:46

20   Just sort of with your own -- in your personal                      09:51:48

21   capacity?                                                           09:51:52

22          A.    Yes.                                                   09:51:53

Page 39

1          Q.    Personal capacity?                                     09:51:53

2          A.    Yes.                                                   09:51:55

3          Q.    Okay.  And then in 2019, you took a                    09:51:56

4   position at Fluid Technology Solutions; is that                     09:52:00

5   correct?                                                            09:52:02

6          A.    Correct.                                               09:52:05

7          Q.    And you came in as the CTO?                            09:52:09

8          A.    CTO of medical.                                        09:52:13

9          Q.    CTO of medical.                                        09:52:17

10                And does that company -- is that                       09:52:19

11   company in the baby bottle industry?                                09:52:22

12          A.    No.                                                    09:52:27

13          Q.                         09:52:28

14                                               09:52:33

15          A.                                               09:52:37

16          Q.                                  09:52:39

17          A.                             09:52:41

18                                                               09:52:50

19          Q.                                           09:52:52

20          A.                                                        09:52:55

21          Q.                                09:52:55

22          A.                             09:52:58

Page 40

1                         09:53:04

2                                            09:53:18

3          Q.    Is it a pharmaceutical or a medical                    09:53:20

4   device product?                                                     09:53:22

5          A.    Outside the United States, it's                        09:53:27

6   considered a pharmaceutical.  In the United                         09:53:29

7   States, it's pseudo medical.                                        09:53:34

8          Q.    Is it a Class III medical device                       09:53:40

9   under FDA guidelines?                                               09:53:43

10          A.    No.                                                    09:53:45

11          Q.                        09:53:46

12                     09:53:49

13                      09:53:52

14                                   09:54:02

15                MR. WILLIAMS:  Objection to scope.                     09:54:08

16          A.                          09:54:16

17                                                     09:54:20

18   BY MR. GOETZ:                                                       09:54:22

19          Q.                                       09:54:23

20          A.                                                       09:54:24

21          Q.                       09:54:25

22                                   09:54:33
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1                MR. WILLIAMS:  Objection to scope.                     09:54:35

2          A.                           09:54:37

3                      09:54:44

4   BY MR. GOETZ:                                                       09:54:54

5          Q.                         09:54:55

6                                                       09:54:57

7          A.                                              09:54:58

8          Q.    And you're talking about the                           09:54:59

9   chairman of your board, is that correct, the                        09:55:00

10   Medela board?                                                       09:55:03

11          A.    The chairman of the Medela board.                      09:55:04

12          Q.    And who was that at the time?                          09:55:06

13          A.    Michael Larsson.                                       09:55:07

14          Q.                       09:55:10

15                    09:55:17

16                                        09:55:21

17          A.                        09:55:33

18                                                           09:55:55

19          Q.                       09:55:56

20                                 09:55:59

21          A.    .                                     09:56:03

22          Q.                           09:56:04

Page 42

1          A.                                                       09:56:06

2          Q.                               09:56:07

3          A.                        09:56:09

4                                                          09:56:36

5          Q.                                   09:56:36

6          A.                                                        09:56:38

7          Q.                             09:56:42

8                                                            09:56:44

9          A.                           09:56:45

10          Q.                                    09:56:47

11          A.    .                       09:56:48

12          Q.                          09:56:51

13                                                          09:56:53

14          A.                                     09:57:00

15          Q.                            09:57:04

16                                                               09:57:06

17          A.                              09:57:15

18                              09:57:17

19          Q.                               09:57:28

20                                              09:57:40

21          A.                                            09:57:43

22          Q.                          09:57:43
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1                                                      09:57:45

2          A.                                     09:57:47

3          Q.                              09:57:54

4          A.                                   09:58:06

5          Q.    That's okay.  If it comes to you                       09:58:07

6   later today, just let us know.  That's fine.                        09:58:09

7          A.    Yeah.                                                  09:58:14

8          Q.                                09:58:14

9          A.                                            09:58:16

10          Q.                            09:58:20

11                                09:58:23

12                                                09:58:25

13          A.                                         09:58:28

14          Q.                            09:58:29

15                          09:58:30

16          A.                                         09:58:38

17          Q.                                    09:58:38

18                           09:59:00

19                                                 09:59:02

20                MR. WILLIAMS:  Objection to form and                   09:59:04

21       scope.                                                          09:59:06

22          A.                        09:59:08

Page 44

1   BY MR. GOETZ:                                                       09:59:22

2          Q.                        09:59:26

3                                       09:59:29

4          A.                                                       09:59:31

5          Q.                                          09:59:31

6          A.                        09:59:37

7                                                              09:59:51

8          Q.                             09:59:53

9                                                              09:59:55

10          A.                                10:00:00

11                       10:00:09

12                      10:00:24

13                       10:00:29

14                                                       10:00:34

15          Q.                                     10:00:35

16          A.                                    10:00:40

17          Q.                           10:00:42

18          A.                                             10:00:44

19          Q.                          10:00:48

20                                        10:00:50

21          A.                         10:00:53

22                                           10:00:57

11
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Page 45

1          Q.                              10:00:59

2                                                         10:01:01

3          A.                                10:01:04

4                                                         10:01:06

5          Q.                               10:01:06

6                       10:01:08

7                                 10:01:11

8                MR. WILLIAMS:  Objection to scope.                     10:01:13

9          A.                                 10:01:21

10   BY MR. GOETZ:                                                       10:01:23

11          Q.                        10:01:27

12                                                              10:01:29

13          A.                                                        10:01:32

14          Q.                                                   10:01:33

15          A.                         10:01:41

16                               10:01:46

17          Q.                            10:01:48

18                                                           10:01:50

19          A.                       10:01:54

20                        10:02:09

21                                           10:02:19

22          Q.                           10:02:21
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1                MR. WILLIAMS:  Objection to form.                      10:02:23

2          A.                       10:02:24

3                                                             10:02:39

4   BY MR. GOETZ:                                                       10:02:40

5          Q.                                            10:02:41

6          A.                                            10:02:42

7          Q.                          10:02:45

8   se                      10:02:49

9                                                              10:02:52

10                MR. WILLIAMS:  Objection to form and                   10:02:53

11       scope.                                                          10:02:54

12          A.                                                        10:02:55

13   BY MR. GOETZ:                                                       10:02:56

14          Q.                       10:02:58

15                                                              10:03:03

16                MR. WILLIAMS:  Objection to form and                   10:03:05

17       scope.                                                          10:03:06

18          A.                                           10:03:06

19                MR. GOETZ:  Okay.  We've been going                    10:03:17

20       about an hour.  Let's take a break.                             10:03:19

21                MR. WILLIAMS:  Sure.                                   10:03:21

22                THE COURT REPORTER:  Off the record.                   10:03:22

Page 47

1                (Recess taken.)                                        10:03:25

2                THE COURT REPORTER:  Back on the                       10:13:05

3       record.                                                         10:13:06

4                MR. GOETZ:  This will be 2018.                         10:13:07

5                (Whereupon, Exhibit 2018,                              10:13:07

6       Photographs, was marked for identification.)                    10:13:58

7                MR. WILLIAMS:  I have something to                     10:13:58

8       report before we get started.                                   10:14:01

9                MR. GOETZ:  Go ahead.                                  10:14:02

10                MR. WILLIAMS:  I was asking the                        10:14:04

11       witness some -- about his answers prior to                      10:14:05

12       the break and whether they may be                               10:14:08

13       confidential to Medela.  And based on his                       10:14:10

14       answer, I'm going to make a motion to enter                     10:14:12

15       the default protective order and designate                      10:14:14

16       the last -- first section of the deposition                     10:14:15

17       as protected material under the default                         10:14:18

18       protective order.                                               10:14:23

19                And I can give you after the                           10:14:24

20       deposition a more granular breakdown of that,                   10:14:26

21       but.                                                            10:14:30

22                (Whereupon, a request for Mark                         10:14:30

Page 48

1       section of deposition confidential under                        10:14:30

2       protective order, was made.)                                    10:14:31

3                MR. GOETZ:  Okay.  That's fine.                        10:14:31

4       We'll reserve all of our rights to the extent                   10:14:38

5       there are any.  Okay.  Fine.                                    10:14:42

6   BY MR. GOETZ:                                                       10:14:44

7          Q.    Okay, sir, can you take a look at                      10:14:47

8   the Exhibit 2018 that I put in front of you?                        10:14:49

9          A.    Yes.                                                   10:14:52

10          Q.    And do you agree that these are                        10:14:52

11   pictures of babies' drinking bottles?                               10:14:55

12          A.    Yes.                                                   10:15:00

13          Q.    And do you agree that these are sort                   10:15:01

14   of the conventional shape of the bottle?                            10:15:04

15                MR. WILLIAMS:  Objection to form.                      10:15:06

16       Scope.                                                          10:15:09

17          A.    Yes.                                                   10:15:10

18   BY MR. GOETZ:                                                       10:15:15

19          Q.    And do you agree that the shape of                     10:15:15

20   the bottle is not representative of a woman's                       10:15:18

21   breast?                                                             10:15:21

22                MR. WILLIAMS:  Objection to form.                      10:15:23

12
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1          A.    No.                                                    10:15:26

2   BY MR. GOETZ:                                                       10:15:56

3          Q.    Why not?                                               10:15:56

4          A.    A portion of the bottle has a curved                   10:16:02

5   surface that could be viewed as similar to the                      10:16:13

6   breast.                                                             10:16:17

7          Q.    The collar or the nipple?                              10:16:18

8                MR. WILLIAMS:  Objection to form.                      10:16:22

9          A.    Can you say that again?                                10:16:23

10   BY MR. GOETZ:                                                       10:16:36

11          Q.    You said a portion of the bottle has                   10:16:36

12   a curved surface that could be viewed similar to                    10:16:38

13   the breast.                                                         10:16:44

14                What portion are you referring to?                     10:16:45

15          A.    The curved portion at the top of the                   10:16:46

16   bottle.                                                             10:16:49

17          Q.    At the top of the collar or at the                     10:16:50

18   top of the bottle vessel?                                           10:16:53

19          A.    Bottle.                                                10:16:57

20          Q.    Okay.  Do you see the top of the                       10:16:58

21   bottle in these pictures?                                           10:17:01

22          A.    I was referring to the top that you                    10:17:26

Page 50

1   could see of the bottle.                                            10:17:27

2          Q.    Okay.  Just so it's clear, could you                   10:17:32

3   just take a pen and circle what you're referring                    10:17:34

4   to so I can understand what you're referring to,                    10:17:37

5   please?                                                             10:17:39

6                Do you have a pen?  Yeah.                              10:17:43

7          A.    (Indicating.) (Handing.)                               10:17:50

8          Q.    Okay.  And do you agree that these                     10:18:00

9   images appear to show a conventional nipple?                        10:18:04

10                MR. WILLIAMS:  Objection to form and                   10:18:08

11       scope.                                                          10:18:09

12          A.    No.                                                    10:18:14

13   BY MR. GOETZ:                                                       10:18:17

14          Q.    Why not?                                               10:18:17

15          A.    The nipple is not visible.                             10:18:21

16          Q.    Is it fair to say that in                              10:18:23

17   conventional nipples, the infant often puts all                     10:18:25

18   or nearly all of the nipple into his or her                         10:18:28

19   mouth?                                                              10:18:33

20                MR. WILLIAMS:  Objection to form and                   10:18:34

21       scope.                                                          10:18:36

22          A.    No.                                                    10:18:38

Page 51

1   BY MR. GOETZ:                                                       10:18:39

2          Q.    And why is that not true?                              10:18:40

3          A.    There's no definition I'm aware of                     10:18:45

4   of a conventional nipple.                                           10:18:53

5          Q.    As opposed -- setting aside that                       10:18:59

6   there's no definition, do you have in mind an                       10:19:31

7   understanding of what a conventional nipple is or                   10:19:33

8   no?                                                                 10:19:36

9                MR. WILLIAMS:  Objection to form.                      10:19:38

10          A.    No.                                                    10:19:42

11   BY MR. GOETZ:                                                       10:19:43

12          Q.    Do you agree that in the 1990s --                      10:19:55

13                MR. GOETZ:  Well, withdrawn.                           10:20:12

14   BY MR. GOETZ:                                                       10:20:13

15          Q.    Do you agree that before 2000 there                    10:20:14

16   was a fairly conventional shape for a bottle                        10:20:17

17   nipple?                                                             10:20:20

18                MR. WILLIAMS:  Objection to form and                   10:20:21

19       scope.                                                          10:20:22

20          A.    No.                                                    10:20:22

21   BY MR. GOETZ:                                                       10:20:23

22          Q.    And why not?                                           10:20:23

Page 52

1          A.    There were different kinds of bottle                   10:20:32

2   nipples available.                                                  10:20:34

3          Q.    Available for sale?  Is that what                      10:20:38

4   you mean?                                                           10:20:43

5          A.    Available for sale or in the patent                    10:20:44

6   literature.                                                         10:20:47

7          Q.    Okay.                                                  10:20:48

8                MR. GOETZ:  Let's mark as the next                     10:20:56

9       exhibit, which I think is 2019, US Patent                       10:20:57

10       5,474,193.                                                      10:21:06

11                (Whereupon, Exhibit 2019, US Patent                    10:21:06

12       5,474,193, was marked for identification.)                      10:21:30

13   BY MR. GOETZ:                                                       10:21:30

14          Q.    Do you have that document in front                     10:21:32

15   of you, sir?                                                        10:21:34

16          A.    Yes.                                                   10:21:35

17          Q.    Do you recognize it?                                   10:21:36

18          A.    Yes.                                                   10:21:39

19          Q.    And what do you recognize it to be?                    10:21:54

20          A.    It's a patent for breastfeeding                        10:21:56

21   assistance device.                                                  10:22:04

22          Q.    And you're an inventor on that                         10:22:05

13
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Page 53

1   patent; is that correct?                                            10:22:08

2          A.    Yes.                                                   10:22:11

3          Q.    Is Mr. Larsson, the first named                        10:22:16

4   inventor, the same Mr. Larsson you mentioned                        10:22:19

5   earlier that was the chairman of Medela?                            10:22:25

6          A.    No.                                                    10:22:27

7          Q.    Is it a related guy?                                   10:22:28

8          A.    Yes.                                                   10:22:32

9          Q.    How?                                                   10:22:32

10          A.    His father.                                            10:22:35

11          Q.    And then who was the other                             10:22:38

12   gentleman, Mr. Weniger?                                             10:22:41

13          A.    President of Medela in the United                      10:22:44

14   States.                                                             10:22:48

15          Q.    And is this patent, the '193 patent,                   10:22:48

16   the patent for the specialty feeding device that                    10:22:52

17   we -- you mentioned earlier?                                        10:22:59

18          A.    One of the specialty feeding                           10:23:02

19   devices, yes.                                                       10:23:04

20          Q.    There were several.  Well, right,                      10:23:05

21   the one that has the supplemental tube for the                      10:23:07

22   breastfeeding?                                                      10:23:10

Page 54

1          A.    Yes.                                                   10:23:11

2          Q.    Got you.                                               10:23:11

3                Do you agree that this patent is in                    10:23:17

4   the same art as the art of the challenged claims                    10:23:19

5   in these IPRs?                                                      10:23:23

6                MR. WILLIAMS:  Objection to form.                      10:23:25

7          A.    As far as feeding babies, yes.                         10:23:26

8   BY MR. GOETZ:                                                       10:23:39

9          Q.    Okay.  But for some other reason,                      10:23:41

10   no?  What do you mean?                                              10:23:44

11                MR. WILLIAMS:  Objection to form.                      10:23:45

12          A.    There's not a teat that goes into                      10:23:51

13   the baby's mouth.                                                   10:23:54

14   BY MR. GOETZ:                                                       10:23:57

15          Q.    But generally it's in the same art?                    10:23:57

16          A.    Generally.                                             10:23:59

17          Q.    Okay.  If you want to look at Figure                   10:24:00

18   1 just to make sure I'm understanding what's                        10:24:14

19   happening here.                                                     10:24:18

20                It looks like there's a -- basically                   10:24:20

21   an upsidedown bottle, sort of hanging on the                        10:24:22

22   woman's chest.  And there is a tube that leads                      10:24:25

Page 55

1   from the end of the nipple portion all the way                      10:24:31

2   sort of resting near to the woman's actual nipple                   10:24:34

3   within the purposes so that the baby can put the                    10:24:38

4   woman's nipple and the tube into the baby's mouth                   10:24:43

5   at the same time and get supplemental food or                       10:24:46

6   medicine; is that fair?                                             10:24:49

7          A.    Yes.                                                   10:24:50

8          Q.    Okay.  And this -- this device has a                   10:24:51

9   vent to equalize the pressure; is that correct?                     10:25:02

10                And I'm actually -- just to help                       10:25:27

11   you -- if you look at the top of Column 4 that                      10:25:29

12   refers to the "small channel (23)" -- and please                    10:25:31

13   read as much as you would like.  And then I'll                      10:25:34

14   reask the question when you're ready.                               10:25:40

15          A.    (Witness reading document.)                            10:25:43

16                Okay.                                                  10:26:35

17          Q.    Okay.  And this device has a vent to                   10:26:35

18   equalize the pressure; is that -- is that fair?                     10:26:39

19          A.    Yes.                                                   10:26:42

20          Q.    And that's done through the small                      10:26:43

21   channel (23)?                                                       10:26:45

22                MR. WILLIAMS:  Objection to form.                      10:26:52

Page 56

1          A.    Yes.                                                   10:26:55

2   BY MR. GOETZ:                                                       10:26:55

3          Q.    And if you look at Figure 2, you can                   10:26:56

4   see reference numeral 23?                                           10:26:58

5          A.    Yes.                                                   10:27:05

6          Q.    And could you just explain to me,                      10:27:06

7   sort of, how that works, please?                                    10:27:11

8          A.    How 23 works?                                          10:27:16

9          Q.    Yeah.  Just in operation, you know,                    10:27:18

10   what happens with respect to 23?                                    10:27:21

11          A.    When there is a vacuum created in                      10:27:23

12   the bottle, air comes in through the vent to                        10:27:34

13   relieve the vacuum in the bottle.                                   10:27:42

14          Q.    And how does the air arrive at 23,                     10:27:49

15   the vent 23?                                                        10:27:52

16          A.    I have to --                                           10:27:58

17          Q.    Yeah.                                                  10:28:04

18          A.    According to the patent it says the                    10:28:57

19   threaded engagement between the attachment ring                     10:28:59

20   and bottle is loose enough to permit air to reach                   10:29:02

21   this channel.                                                       10:29:05

22          Q.    And what does that mean?                               10:29:06

14
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Page 57

1          A.    Alternatively the threads can be                       10:29:07

2   broken to ensure an air path.                                       10:29:10

3          Q.    Okay.  And what does that mean?                        10:29:13

4          A.    It means that air comes up through                     10:29:21

5   the threaded area and air goes to the channel.                      10:29:28

6          Q.    Okay.  And the threaded area, just                     10:29:37

7   looking at Figure 2, it's your understanding that                   10:29:40

8   it's sort of 16a are the threads with 11b, I                        10:29:42

9   guess; is that -- is that correct?                                  10:29:51

10          A.    That appears to be correct.                            10:29:58

11          Q.    Okay.  And this -- did this vent                       10:30:00

12   work at the time?                                                   10:30:05

13          A.    Yes.                                                   10:30:08

14          Q.    Did -- this was a commercial product                   10:30:08

15   at some point?                                                      10:30:12

16          A.    Yes.                                                   10:30:12

17          Q.    Is it still?                                           10:30:13

18          A.    I believe it is.                                       10:30:14

19          Q.    Was it a good product?  A bad                          10:30:20

20   product?                                                            10:30:22

21                It seems like it's a good product.                     10:30:23

22   It's been on the market for so long.                                10:30:25

Page 58

1                MR. WILLIAMS:  Objection.                              10:30:27

2   BY MR. GOETZ:                                                       10:30:29

3          Q.    How would you characterize the                         10:30:29

4   product?                                                            10:30:31

5                MR. WILLIAMS:  Objection to form and                   10:30:32

6       scope.                                                          10:30:34

7          A.    I would characterize it as useful.                     10:30:34

8   BY MR. GOETZ:                                                       10:30:36

9          Q.    Was it a successful product within                     10:30:37

10   the sort of Medela line of products; is that                        10:30:39

11   fair?                                                               10:30:41

12                MR. WILLIAMS:  Objection to form and                   10:30:42

13       scope.                                                          10:30:45

14          A.    It depends on the definition of                        10:30:46

15   "success."                                                          10:30:48

16   BY MR. GOETZ:                                                       10:30:49

17          Q.    Doesn't it always.                                     10:30:49

18                How would you -- would you say it's                    10:30:52

19   a successful product?                                               10:30:53

20          A.    Yes.                                                   10:30:54

21          Q.    Okay.  Does it have a name, like a                     10:30:55

22   marketplace name?                                                   10:30:58

Page 59

1          A.    I'm not sure of the current name,                      10:31:02

2   but it used to be called SNS.                                       10:31:06

3          Q.    S-N-S like the letters?                                10:31:14

4          A.    Yes, Supplemental Nursing System.                      10:31:16

5          Q.    Okay.                             10:31:19

6                      10:31:31

7                       10:31:34

8                MR. WILLIAMS:  Objection to scope.                     10:31:37

9          A.                                                        10:31:45

10   BY MR. GOETZ:                                                       10:31:46

11          Q.    Okay.  Did the product, the SNS                        10:31:47

12   product or later versions, ever receive any                         10:31:49

13   awards, to your knowledge?                                          10:31:52

14          A.    No.                                                    10:31:59

15          Q.    Did you -- are you aware of any                        10:32:00

16   complaints about the product?                                       10:32:03

17          A.    Not that I recall.                                     10:32:06

18          Q.    Is it fair to say it worked pretty                     10:32:13

19   well; is that fair?                                                 10:32:16

20                MR. WILLIAMS:  Objection to form and                   10:32:21

21       scope.                                                          10:32:24

22          A.    Yes.                                                   10:32:25

Page 60

1   BY MR. GOETZ:                                                       10:32:32

2          Q.    And which of the two sort of designs                   10:32:33

3   of the vent was in the implemented product?                         10:32:36

4                MR. WILLIAMS:  Objection to form and                   10:32:42

5       scope.                                                          10:32:44

6          A.    I'm not clear on the question.                         10:32:44

7   BY MR. GOETZ:                                                       10:32:53

8          Q.    So you referred me to the top of                       10:32:53

9   Column 4 which talks about the channel 23, and I                    10:32:55

10   asked you how it worked.  And you read to me the                    10:32:59

11   last two sentences of that top paragraph, and I                     10:33:02

12   understand that to be sort of two different                         10:33:05

13   alternatives about how the air can get from the                     10:33:07

14   outside of the bottle through the channel and                       10:33:12

15   then into the inside of the bottle.                                 10:33:14

16                So the first question is:  Do you                      10:33:17

17   agree those are two different ways to do that?                      10:33:20

18          A.    Two different ways being with a                        10:33:33

19   broken threads and unbroken threads?                                10:33:36

20          Q.    Yeah.                                                  10:33:44

21          A.    To that, I agree.                                      10:33:45

22          Q.    And which one of those ways was used                   10:33:46

15
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1   in the bottle that you sold in the marketplace?                     10:33:49

2                MR. WILLIAMS:  Objection to form and                   10:33:53

3       scope.                                                          10:33:54

4          A.    Unbroken threads.                                      10:33:59

5   BY MR. GOETZ:                                                       10:34:01

6          Q.    Okay.  What was the most successful                    10:34:01

7   product that Medela had had, in your view, in                       10:34:35

8   terms of sort of revenue and sales numbers?                         10:34:38

9                MR. WILLIAMS:  Objection to form and                   10:34:41

10       scope.                                                          10:34:42

11                THE WITNESS:  Is this also                             10:34:57

12       confidential?                                                   10:34:58

13                MR. WILLIAMS:  We can designate that                   10:35:01

14       as confidential.                                                10:35:03

15                MR. GOETZ:  Yeah, sure.                                10:35:07

16                (Whereupon, a request for                              10:35:07

17       Designating the Following Portion As                            10:35:07

18       Confidential was made.)                                         10:35:07

19          A.                                10:35:07

20   BY MR. GOETZ:                                                       10:35:10

21          Q.    Is that the colloquial name or the                     10:35:10

22   brand name?                                                         10:35:15

Page 62

1          A.    It's the brand name.                            10:35:16

2                                                                10:35:18

3          Q.                                            10:35:18

4          A.                                            10:35:19

5          Q.    Okay.  And that's different than the                   10:35:21

6   product that's the patent that we're looking at?                    10:35:22

7          A.    Yes.                                                   10:35:25

8          Q.    Okay.  What makes you say that was                     10:35:25

9   the most successful product, just because it was                    10:35:34

10   sort of sold the most?                                              10:35:37

11          A.    Yes.                                                   10:35:39

12          Q.    And generally speaking, what was                       10:35:39

13   that product?                                                       10:35:41

14          A.                          10:35:42

15                                                          10:35:49

16          Q.    And what do you think made that the                    10:35:51

17   most successful product?                                            10:35:53

18                MR. WILLIAMS:  Objection to form and                   10:35:55

19       scope.                                                          10:35:56

20          A.                          10:36:07

21                         10:36:08

22                                                        10:36:14

Page 63

1                MR. GOETZ:  Okay.  Let's mark as the                   10:36:40

2       next exhibit, which is 2020, US patent                          10:36:41

3       7,712,617.                                                      10:36:47

4                (Whereupon, Exhibit 2020, US Patent                    10:36:47

5       No. 7,712,617, was marked for                                   10:36:47

6       identification.)                                                10:37:09

7   BY MR. GOETZ:                                                       10:37:09

8          Q.    Do you have that in front of you,                      10:37:17

9   sir?                                                                10:37:21

10          A.    Yes.                                                   10:38:09

11          Q.    Okay.  And what do you recognize                       10:38:10

12   that to be?                                                         10:38:11

13          A.    Patent for an artificial nipple.                       10:38:13

14          Q.    And who's the inventor?                                10:38:19

15          A.    Brian Silver.                                          10:38:22

16          Q.    Is that you?                                           10:38:23

17          A.    Yes.                                                   10:38:25

18          Q.    Okay.  And what was the period of                      10:38:25

19   work that led to the document that we have here                     10:38:37

20   in front of us?                                                     10:38:40

21                MR. WILLIAMS:  Objection to form and                   10:38:42

22       scope.                                                          10:38:43

Page 64

1          A.    Can you clarify "the period of                         10:38:55

2   work"?                                                              10:39:12

3   BY MR. GOETZ:                                                       10:39:13

4          Q.    Well, I'm just trying to get an                        10:39:13

5   understanding of sort of when -- when was the                       10:39:16

6   work done for this application, roughly?  If it                     10:39:19

7   seems like it probably would have been -- well,                     10:39:23

8   you tell me, if you know.                                           10:39:26

9          A.    For the -- provisional application                     10:39:29

10   was filed in 2002.  And so work began before                        10:40:15

11   that.                                                               10:40:23

12          Q.    Okay.  Do you agree at that period                     10:40:25

13   that a demand existed for an artificial nipple                      10:40:29

14   that more closely mimics that of a natural                          10:40:33

15   breast?                                                             10:40:37

16          A.    Yes.                                                   10:40:41

17          Q.    And do you agree that at that time a                   10:40:41

18   demand existed for an artificial nipple that                        10:40:44

19   reduced or eliminates the impact of bottle                          10:40:48

20   feeding with respect to oral development?                           10:40:52

21                MR. WILLIAMS:  Objection to form.                      10:40:55

22          A.    Can you repeat this question?                          10:40:58
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1   BY MR. GOETZ:                                                       10:41:00

2          Q.    Yeah.                                                  10:41:00

3                Do you agree that at that time a                       10:41:00

4   demand existed for an artificial nipple that                        10:41:02

5   eliminates the impact of bottle feeding with                        10:41:07

6   respect to oral development?                                        10:41:10

7                MR. WILLIAMS:  Objection to form.                      10:41:12

8          A.    Can you qualify "demand"?                              10:41:14

9   BY MR. GOETZ:                                                       10:41:22

10          Q.    Take a look at Column 2, Lines 1                       10:41:23

11   through 5 of this patent, and read that to                          10:41:26

12   yourself.  And then I'll follow up, and we'll get                   10:41:29

13   some clarity.                                                       10:41:31

14          A.    Column 2 Lines --                                      10:41:32

15          Q.    The first five lines in Column 2.                      10:41:34

16          A.    (Witness reading document.)                            10:41:38

17          Q.    Do you see those words?                                10:41:52

18          A.    Yes.                                                   10:41:53

19          Q.    Do you agree with them?                                10:41:53

20          A.    Yes.                                                   10:41:55

21          Q.    And so what do you mean by "the                        10:41:55

22   impact of bottle-feeding with respect to oral                       10:41:58

Page 66

1   development"?                                                       10:42:00

2          A.    (Witness reading document.)                            10:42:04

3                Okay.  Your question?                                  10:45:01

4                MR. GOETZ:  Can you read it back,                      10:45:11

5       please, ma'am?                                                  10:45:12

6                THE COURT REPORTER:  Yes, sir.                         10:45:15

7                (Record read.)                                         10:45:18

8          A.    So as stated in the patent, it talks                   10:45:18

9   about -- in the background of the invention, it                     10:45:20

10   talks about how babies feed different from                          10:45:23

11   artificial nipples compared to the mom's breast                     10:45:30

12   and how that can result in malocclusions in the                     10:45:34

13   development of the oral cavity.                                     10:45:39

14          Q.    And what is a malocclusion?                            10:45:41

15          A.    You have to, I think, need to -- to                    10:45:45

16   look in a dictionary to get a good definition for                   10:45:54

17   it.                                                                 10:45:57

18          Q.    That's fine.  Just what's your                         10:45:58

19   understanding of it, just generally?                                10:46:01

20          A.    It's just how the -- how the teeth                     10:46:02

21   and other aspects of the mouth are formed.                          10:46:06

22          Q.    Okay.  So this is a different                          10:46:16

Page 67

1   problem than nipple confusion.                                      10:46:18

2                Do you agree with that?                                10:46:20

3                MR. WILLIAMS:  Objection to form and                   10:46:21

4       scope.                                                          10:46:23

5          A.    No, I don't agree with that.                           10:46:23

6   BY MR. GOETZ:                                                       10:46:25

7          Q.    You think it's the same problem as                     10:46:26

8   nipple confusion?                                                   10:46:28

9          A.    I think there is relationships                         10:46:29

10   between them.                                                       10:46:31

11          Q.    Okay.  And in what way did the prior                   10:46:33

12   nipples not, quote, mimic that of a natural                         10:46:56

13   breast, end quote?                                                  10:47:02

14                MR. WILLIAMS:  Objection to form and                   10:47:05

15       scope.                                                          10:47:06

16          A.    One way is that the mother's nipple                    10:47:07

17   is more malleable than bottle nipples.                              10:47:30

18   BY MR. GOETZ:                                                       10:47:45

19          Q.    Any others?                                            10:47:45

20          A.    The nipple stays -- the mother's                       10:47:47

21   nipple stays elongated in the baby's mouth and is                   10:47:52

22   positioned close to the hard/soft palate junction                   10:48:02

Page 68

1   where often that -- strike that -- where                            10:48:10

2   sometimes the artificial nipple is not.                             10:48:14

3          Q.    Okay.  Anything else?                                  10:48:25

4          A.    Milk can be elicited from the                          10:48:39

5   mother's breast predominantly through vacuum, and                   10:48:45

6   some say stripping from the baby's tongue.  In an                   10:48:49

7   artificial nipple, sometimes the baby has to                        10:49:00

8   prevent flow out of the nipple by plugging the                      10:49:08

9   nipple or can elicit milk just by squeezing the                     10:49:11

10   nipple.                                                             10:49:17

11          Q.    Okay.  Anything else?                                  10:49:21

12          A.    When the baby feeds from the mom's                     10:49:23

13   breast, when the tongue goes down, there is a                       10:49:25

14   vacuum.  And when the tongue comes up, the baby                     10:49:34

15   closes off the ducts in the mother's nipple and                     10:49:39

16   stops flow.                                                         10:49:52

17          Q.    Whereas...                                             10:49:53

18          A.    Whereas for a hollow baby nipple,                      10:49:57

19   that's not the case.                                                10:50:00

20          Q.    Okay.  Anything else?                                  10:50:01

21          A.    Baby nipple -- artificial nipples                      10:50:03

22   are hollow and a mother's nipple is not hollow.                     10:50:08
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1          Q.    That seems like the same point.  Is                    10:50:11

2   that another -- is that a separate point?                           10:50:14

3          A.    I think it's a separate statement.                     10:50:20

4          Q.    Okay.  Any others?                                     10:50:22

5          A.    Mother's nipple has multiple ducts                     10:50:24

6   through which the milk comes out, which many                        10:50:32

7   artificial nipples -- where many artificial                         10:50:45

8   nipples only have a single hole.                                    10:50:50

9          Q.    Okay.  Anything else?                                  10:50:53

10          A.    Moms do not have to vent their                         10:50:59

11   breast.  It's what comes to mind.                                   10:51:08

12          Q.    Nothing else comes to mind; is that                    10:51:13

13   fair?                                                               10:51:16

14          A.    Not immediately.                                       10:51:18

15          Q.    Not immediately fair or nothing else                   10:51:21

16   comes to mind?  Sorry.  I just want to be clear.                    10:51:23

17          A.    Nothing else immediately comes to                      10:51:26

18   mind.                                                               10:51:28

19          Q.    Okay.  Fine.                                           10:51:28

20                How does a baby prevent liquid from                    10:51:33

21   coming out of an artificial nipple?  You                            10:51:39

22   mentioned that earlier.  So I just want to                          10:51:41

Page 70

1   understand what you meant by that.                                  10:51:43

2          A.    So on Line 40, Column 1:  In order                     10:52:20

3   to stop the abundant flow of milk from a bottle                     10:52:30

4   with an artificial nipple having a large hole in                    10:52:33

5   the end, infants may be forced to hold the tongue                   10:52:37

6   up against the hole of the nipple to prevent the                    10:52:40

7   formula from gushing forth.                                         10:52:43

8          Q.    I see that statement.  Have you seen                   10:52:45

9   that in practice?  What is your evidence of that?                   10:52:48

10   How do you know that?                                               10:52:58

11          A.    This is from my experience --                          10:53:00

12   from -- I'm sorry -- from information I get from                    10:53:12

13   lactation consultants, and other medical                            10:53:15

14   professionals that have evaluated many babies,                      10:53:18

15   both at breast and at bottle.                                       10:53:24

16          Q.    Okay.  You mentioned one of the                        10:53:32

17   differences was the positioning, you said -- I                      10:53:34

18   think you said that the mom's breast is often                       10:53:42

19   positioned close to the hard soft palate                            10:53:46

20   junction; is that right?                                            10:53:50

21          A.    Correct.                                               10:53:51

22          Q.    And the point is that with                             10:53:52
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1   artificial nipples, it's not typically there; is                    10:53:55

2   that correct?                                                       10:53:59

3          A.    It can vary substantially.                             10:54:00

4          Q.    And does that have to do, on the                       10:54:03

5   artificial nipple side, with the nipple shape?                      10:54:09

6          A.    Yes.                                                   10:54:20

7          Q.    In what way?                                           10:54:21

8          A.    How long the teat portion of the                       10:54:23

9   nipple is and where the baby can put their lips                     10:54:25

10   and -- and manage the nipple without gagging.                       10:54:31

11          Q.    And does your patent here, the '617                    10:54:36

12   patent, Exhibit 2020, does your patent attempt to                   10:54:39

13   solve that problem?                                                 10:54:43

14                MR. GOETZ:  Mark the time.  Can you                    10:55:27

15       mark the time on the transcript please?  Is                     10:55:27

16       that timestamp going to be on the final                         10:55:27

17       transcript?                                                     10:55:27

18                THE COURT REPORTER:  Yes.                              10:55:27

19                (Time noted:  10:55.)                                  10:55:34

20                (Whereupon, a request for Mark the                     10:55:34

21       time was made.)                                                 10:55:34

22                THE COURT REPORTER:  Sure.  Fine.                      10:55:50

Page 72

1                MR. GOETZ:  Okay.                                      10:55:52

2          A.    (Witness reading document.)                            10:55:55

3                Do you have a specific space in the                    10:56:00

4   patent place that you'd like to point me to?                        10:56:02

5          Q.    No.  I'd just like to know if you                      10:56:05

6   had that in mind.                                                   10:56:09

7                Was that one of the problems that                      10:56:09

8   you were trying to solve?                                           10:56:11

9          A.    We were -- we were trying to                           10:57:04

10   position the nipple in the oral cavity similar to                   10:57:05

11   how a mother's nipple would be positioned in the                    10:57:11

12   oral cavity.                                                        10:57:14

13          Q.    Is it fair to say that the nipple                      10:57:15

14   shape can be important to how a nipple functions;                   10:57:19

15   is that fair?                                                       10:57:22

16          A.    Yes.                                                   10:57:22

17          Q.    Okay.  And you mentioned earlier                       10:57:23

18   that -- you -- you said:  Some people say                           10:57:40

19   stripping -- is that because you don't                              10:57:42

20   necessarily believe that stripping is one of the                    10:57:44

21   mechanism by which a baby extracts the milk from                    10:57:47

22   the mother's breast?  Or why do you say "some                       10:57:52
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Page 73

1   people"?                                                            10:57:55

2          A.    There was a controversy in the work                    10:57:56

3   done by different researchers.  Research that                       10:58:02

4   Medela did in cooperation with the University of                    10:58:15

5   Western Australia showed that milk came out of                      10:58:20

6   the breast when the tongue was pulled down and                      10:58:30

7   the vacuum was created.  And that milk stopped                      10:58:35

8   flowing when the tongue was in the up position.                     10:58:42

9          Q.    That would have been the stripping                     10:58:56

10   action that some people said led to milk.  Is                       10:58:58

11   that what your point is?                                            10:59:02

12          A.    No, that's not stripping action.                       10:59:04

13          Q.    When the tongue is in the up                           10:59:06

14   position, that's not part of the stripping?                         10:59:08

15          A.    No milk flows at that time, whereas                    10:59:10

16   when the stripping is when the tongue comes up,                     10:59:13

17   that's when you pull milk -- that is out -- the                     10:59:16

18   tongue coming up strips milk out of the nipple is                   10:59:20

19   the competing theory.                                               10:59:23

20          Q.    Right.  It sounded to me like the                      10:59:24

21   Medela research showed that during the stripping                    10:59:26

22   action of the baby, milk actually doesn't come                      10:59:29

Page 74

1   out of the breast?                                                  10:59:33

2          A.    We don't see a stripping action at                     10:59:34

3   all.                                                                10:59:45

4          Q.    I see.  I see.                                         10:59:45

5                And when was this sort of academic                     10:59:46

6   debate happening roughly?                                           10:59:48

7          A.    Roughly around 2000, roughly.                          10:59:57

8          Q.    And has there been any other                           10:59:59

9   evidence that you're aware of in the art or in                      11:00:01

10   the industry since then to sort of settle the                       11:00:03

11   debate on one side or the other?                                    11:00:07

12          A.    There are articles published to                        11:00:10

13   demonstrate that the vacuum is the preferred --                     11:00:15

14   is the predominant approach of how milk is                          11:00:21

15   removed from the mother's breast.  However, there                   11:00:25

16   are still some that have questioned that.  But                      11:00:32

17   I'm not sure if there's any proof of stripping.                     11:00:38

18          Q.    Understand.                                            11:00:47

19                So in any event, based on the Medela                   11:00:49

20   research and the other literature that you've                       11:00:51

21   read, it is your view that it's not actually the                    11:00:54

22   stripping action?                                                   11:00:58

Page 75

1          A.    Yes.                                                   11:01:00

2          Q.    I understand.                                          11:01:00

3                Was that your view at the time of                      11:01:04

4   the inventions that are disclosed and claimed in                    11:01:06

5   this -- in your patent that we're looking at,                       11:01:10

6   Exhibit 2020?  Or was that -- was that not your                     11:01:12

7   view at the time?                                                   11:01:19

8          A.    That was my view at the time.                          11:01:19

9          Q.    Now do you think that's because that                   11:01:23

10   initial Medela study was done before that?                          11:01:25

11          A.    Yes.                                                   11:01:33

12          Q.    Okay.  Okay.  You're aware of the                      11:01:33

13   notion of secondary considerations of                               11:01:41

14   nonobviousness, correct?                                            11:01:43

15                MR. WILLIAMS:  Objection to form and                   11:01:47

16       scope.                                                          11:01:49

17          A.    Can you inform me of those?                            11:01:51

18   BY MR. GOETZ:                                                       11:01:54

19          Q.    Well, I just want to know have you                     11:01:54

20   ever heard of that before?                                          11:01:56

21          A.    Secondary --                                           11:01:57

22          Q.    Secondary considerations of                            11:02:00

Page 76

1   nonobviousness.                                                     11:02:02

2          A.    I may have, but I don't recall what                    11:02:06

3   that is.                                                            11:02:09

4          Q.    Sometimes they are called objective                    11:02:09

5   indicia.  Have you ever heard of that turn of                       11:02:11

6   phrase?                                                             11:02:16

7          A.    Again, I'm not clear on the exact                      11:02:16

8   wording.                                                            11:02:20

9          Q.    The question is have you heard that                    11:02:21

10   turn of phrase before to your recollection                          11:02:24

11   sitting here today?                                                 11:02:26

12          A.    Not to my recollection.                                11:02:27

13          Q.    Okay.  I'm just going to hand to you                   11:02:29

14   what's been marked as 1005.                                         11:02:50

15                (Whereupon, Exhibit 1005,                              11:02:50

16       Declaration of Brian Silver, was marked for                     11:02:50

17       identification.)                                                11:02:55

18                MR. GOETZ:  That's his declaration,                    11:02:55

19       which I only have one extra copy of.                            11:02:56

20   BY MR. GOETZ:                                                       11:03:00

21          Q.    Can you just confirm that's your                       11:03:00

22   declaration in these two IPRs?                                      11:03:02

19
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1                Really just -- I mean, you don't                       11:03:05

2   have to look at every page.  I just want to see                     11:03:07

3   if it looks to be that way.  I mean, I'll                           11:03:10

4   represent to you that I think it is, but I just                     11:03:13

5   want to make sure that that's your signature at                     11:03:16

6   the end.  And generally it appears to be your                       11:03:18

7   very long declaration?                                              11:03:21

8          A.    Yes, it appears to be my                               11:04:01

9   declaration.                                                        11:04:03

10          Q.    Okay.  Just to refresh your                            11:04:06

11   recollection, in Paragraph 20, you refer to                         11:04:08

12   "objective considerations of non-obviousness."                      11:04:12

13                Can you just read Paragraph 20.  And                   11:04:17

14   let me know when you're done.                                       11:04:19

15          A.    (Witness reading document.)                            11:04:21

16          Q.    You haven't considered any secondary                   11:06:13

17   considerations in this case; is that correct?                       11:06:15

18          A.    Can you repeat that?                                   11:06:18

19          Q.    You haven't considered any secondary                   11:06:21

20   considerations in this case; is that correct?                       11:06:24

21          A.    I'd say correct.                                       11:07:07

22          Q.    And you'd agree that if you had                        11:07:10
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1   secondary considerations to consider, they could                    11:07:13

2   change your ultimate opinion in this case; is                       11:07:15

3   that fair?                                                          11:07:19

4          A.    Yes.                                                   11:07:24

5          Q.    Okay.  Have you ever had occasion to                   11:07:28

6   consider secondary considerations before?                           11:07:34

7                MR. WILLIAMS:  Objection to form.                      11:07:42

8          A.    I'm not sure.                                          11:07:52

9                MR. GOETZ:  Okay.  I'll just mark as                   11:08:02

10       the next exhibit, which is 2021.                                11:08:03

11                (Whereupon, Exhibit 2021,                              11:08:03

12       Declaration of Brian Silver United States                       11:08:03

13       Patent Application Serial No. 10/413463, was                    11:08:03

14       marked for identification.)                                     11:08:33

15   BY MR. GOETZ:                                                       11:08:33

16          Q.    Okay.  Do you have Exhibit 2021 in                     11:08:34

17   front of you, sir?                                                  11:08:36

18          A.    Yes.                                                   11:08:37

19          Q.    And if you can turn to Page 7 of the                   11:08:37

20   document.  Is that your signature?                                  11:08:40

21          A.    Yes.                                                   11:09:15

22          Q.    Okay.  And do you agree this appears                   11:09:16
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1   to be a declaration that you submitted in                           11:09:21

2   connection with United States Patent Application                    11:09:23

3   Serial No. 10/413463?                                               11:09:27

4          A.    Yes.                                                   11:09:35

5          Q.    And do you remember the purpose of                     11:09:35

6   this declaration?                                                   11:09:38

7          A.    Can you repeat your question?                          11:11:08

8          Q.    What's the purpose of this                             11:11:10

9   declaration, sir?                                                   11:11:12

10                Let me try to help.  Isn't the                         11:11:32

11   purpose of this declaration, as seen in Paragraph                   11:11:34

12   8, to demonstrate nonobviousness based on a                         11:11:36

13   long-felt existing -- a long-felt need existing                     11:11:40

14   in the art, as you say in Paragraph 8?                              11:11:45

15          A.    (Witness reading document.)                            11:13:26

16                Okay.  And your question one more                      11:14:19

17   time?                                                               11:14:21

18                MR. GOETZ:  Please read it back.                       11:14:21

19                (Record read.)                                         11:14:23

20          A.    Yes.                                                   11:15:04

21   BY MR. GOETZ:                                                       11:15:05

22          Q.    Okay.  And the evidence that you're                    11:15:18
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1   presenting in this declaration is evidence of                       11:15:21

2   acknowledgments of the innovation by the mothers                    11:15:29

3   who use it; is that fair?                                           11:15:33

4                MR. WILLIAMS:  Objection to form and                   11:15:37

5       scope.                                                          11:15:38

6          A.    That the mothers reduce pumping time                   11:15:56

7   and also received higher milk production, yes.                      11:15:58

8   BY MR. GOETZ:                                                       11:16:05

9          Q.    Well, in Paragraph 7, you're talking                   11:16:05

10   about the testimonials?                                             11:16:06

11          A.    The testimonials based on the                          11:16:09

12   outcomes of their use of the product.                               11:16:11

13          Q.    Right.  And so it's fair to say that                   11:16:13

14   the evidence that you're presenting in this                         11:16:16

15   declaration are the testimonials of the mothers                     11:16:18

16   after using the product?                                            11:16:24

17          A.    Yes.                                                   11:16:25

18          Q.    And can we agree then that if there                    11:16:26

19   were testimonials of users of the Mayborn product                   11:16:28

20   that's covered by the patents and the claims that                   11:16:31

21   are at issue in this IPR, that those testimonials                   11:16:33

22   would be evidence of a long-felt need in the art                    11:16:38

20
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1   in our IPRs; is that fair?                                          11:16:40

2                MR. WILLIAMS:  Objection to form.                      11:16:43

3          A.    (Witness reading document.)                            11:16:47

4                Can you repeat it?                                     11:17:20

5   BY MR. GOETZ:                                                       11:17:21

6          Q.    Yeah.                                                  11:17:21

7                My question is just:  Isn't it true                    11:17:21

8   that if you considered in this case testimonials                    11:17:23

9   from users of Mayborn's product that practices                      11:17:27

10   the claims, that those testimonials like the                        11:17:31

11   testimonials in this declaration would be                           11:17:35

12   evidence of a long-felt need?                                       11:17:37

13                MR. WILLIAMS:  Objection to form.                      11:17:39

14   BY MR. GOETZ:                                                       11:17:45

15          Q.    Is that fair?                                          11:17:46

16          A.    I'm not sure.                                          11:17:46

17          Q.    Why not?                                               11:17:47

18          A.    It depends what the testimonials                       11:17:49

19   said.                                                               11:17:52

20          Q.    Would it depend on anything else?                      11:17:54

21                MR. WILLIAMS:  Objection to form.                      11:17:57

22          A.    I would say it's potential evidence                    11:18:44
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1   of nonobviousness.  But I don't know without                        11:18:46

2   reading the testimonials.                                           11:18:55

3   BY MR. GOETZ:                                                       11:18:58

4          Q.    Okay.  In Paragraph 3 in the last                      11:18:59

5   sentence you say -- of this declaration, you say,                   11:19:02

6   quote, I was involved in generating the remarks                     11:19:04

7   and arguments in the response to the examiner's                     11:19:08

8   rejections, end quote.                                              11:19:11

9                Do you see that?                                       11:19:13

10          A.    Yes.                                                   11:19:14

11          Q.    Were you often involved in arguments                   11:19:14

12   with the patent office, in terms of, you know, as                   11:19:18

13   an inventor on your applications?                                   11:19:20

14                MR. WILLIAMS:  Objection to form.                      11:19:25

15   BY MR. GOETZ:                                                       11:19:28

16          Q.    Or was it just this application?                       11:19:29

17          A.    I would -- I tended to review                          11:19:32

18   rejections from the patent office that our                          11:19:45

19   attorneys didn't feel they can address on their                     11:19:51

20   own.                                                                11:19:53

21          Q.    And you would draft the responsive                     11:19:53

22   arguments?                                                          11:19:56
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1          A.    I would not draft.  I would probably                   11:20:03

2   be involved in drafting or generating them.                         11:20:11

3          Q.    Okay.  I mean, it's fair to say                        11:20:16

4   you've got a pretty long history of dealing with                    11:20:19

5   patents; is that fair?                                              11:20:22

6          A.    Yes -- yes.                                            11:20:23

7          Q.    Okay.                                                  11:20:25

8                MR. WILLIAMS:  When you reach a                        11:20:34

9       point for a break, I'd like to request one.                     11:20:35

10                MR. GOETZ:  Yeah, we can take a                        11:20:52

11       break.  Let's take a break.                                     11:20:53

12                THE COURT REPORTER:  Off the record.                   11:20:56

13                (Recess taken.)                                        11:21:01

14                MR. GOETZ:  On the record.                             11:34:59

15   BY MR. GOETZ:                                                       11:35:01

16          Q.    Go ahead, sir.                                         11:35:02

17          A.    I believe the name of the marketing                    11:35:03

18   person at Medela we talked about --                                 11:35:04

19          Q.    Yep.                                                   11:35:06

20          A.    His name was Jurg [phonetic] is the                    11:35:08

21   first name and I think it's Richter is the last                     11:35:11

22   name.                                                               11:35:14
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1          Q.    Okay.  That's fine.  The court                         11:35:17

2   reporter can get estimated spellings after we're                    11:35:19

3   done here.                                                          11:35:23

4                Okay, sir.  Do you agree that it is                    11:35:24

5   not a trivial matter to design a machine that                       11:35:26

6   emulates some aspect of a human being?                              11:35:30

7                MR. WILLIAMS:  Objection to form.                      11:35:42

8          A.    It depends which function.                             11:35:43

9   BY MR. GOETZ:                                                       11:35:45

10          Q.    Okay.  Well, let's start with just                     11:35:45

11   Paragraph 17 of your declaration, the                               11:35:47

12   third-to-last sentence.                                             11:35:53

13                You see that, right?                                   11:35:54

14          A.    Of which declaration?                                  11:35:55

15          Q.    The declaration we were talking                        11:36:00

16   about before the break, Exhibit 2021.                               11:36:02

17          A.    Which paragraph?                                       11:36:10

18          Q.    Yeah, sorry, Paragraph 17.                             11:36:11

19                And about one, two, three, four,                       11:36:19

20   five lines up from the bottom, there is a                           11:36:21

21   sentence says, quote, It is not a trivial matter                    11:36:24

22   to design a machine that emulates some aspect of                    11:36:28

21
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1   a human being, end quote.                                           11:36:31

2                Do you see that?                                       11:36:34

3          A.    I do.                                                  11:36:34

4          Q.    And do you agree with that?                            11:36:35

5                MR. WILLIAMS:  Objection to form.                      11:36:57

6          A.    While this is a general statement,                     11:36:58

7   it was specifically tied to the breast.  And                        11:37:23

8   "some aspect" is not all aspects.  It's -- this                     11:37:31

9   is the aspect of breast -- of how the breast                        11:37:36

10   works.                                                              11:37:40

11          Q.    So the first question is:  Do you                      11:37:41

12   agree with that statement or not?                                   11:37:43

13          A.    I agree with it in context.                            11:37:48

14          Q.    And so -- and what is the context?                     11:37:52

15          A.    That it's how breast pump can segue                    11:38:05

16   down and then segue into an expression mode.                        11:38:12

17          Q.    Well, you just say "some aspect of a                   11:38:16

18   human being."  You're not talking about this                        11:38:19

19   aspect.                                                             11:38:21

20                What did you mean by "some aspect"?                    11:38:22

21          A.    Well, it's not every aspect, so it's                   11:38:29

22   some aspect.                                                        11:38:32
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1          Q.    Yeah.  Wasn't your point that it's                     11:38:36

2   hard to emulate aspects of human beings with a                      11:38:38

3   machine?  Wasn't that your point?                                   11:38:43

4          A.    Certain aspects, yes.                                  11:38:44

5          Q.    Well, you didn't articulate what                       11:38:45

6   aspects those were, right?                                          11:38:48

7                MR. WILLIAMS:  Objection to form.                      11:38:50

8          A.    In particular, I think letdown and                     11:38:51

9   expression of breast milk from the breast is                        11:39:00

10   the -- is the intention of what's read there.                       11:39:09

11   BY MR. GOETZ:                                                       11:39:13

12          Q.    Do you agree it's not a trivial                        11:39:13

13   matter to design a machine that emulates the                        11:39:16

14   aspects of a human being involved in                                11:39:19

15   breastfeeding assistance devices such as your                       11:39:21

16   '193 patent?                                                        11:39:25

17                MR. WILLIAMS:  Objection to form and                   11:39:28

18       scope.                                                          11:39:29

19          A.    Such as the '193 patent?  I'm sorry.                   11:39:29

20   Can you say that again, the '193 patent --                          11:39:34

21   BY MR. GOETZ:                                                       11:39:40

22          Q.    Do you agree that the work that you                    11:39:41
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1   did there was not a trivial matter?                                 11:39:43

2          A.    No.                                                    11:39:50

3          Q.    No, you don't agree?                                   11:39:52

4          A.    I don't agree.                                         11:39:54

5          Q.    You think it was a trivial matter?                     11:39:54

6          A.    Can you give me a definition of                        11:40:02

7   "trivial"?                                                          11:40:28

8          Q.    You used the word "trivial" in your                    11:40:28

9   declaration in Paragraph 17, sir.  It's whatever                    11:40:31

10   you meant when you said it under oath.                              11:40:33

11          A.    In this particular meaning, the                        11:40:38

12   intention is to say that it's -- that it's a                        11:41:00

13   challenging matter, a difficult matter to do, and                   11:41:10

14   relative to the letdown and expression of -- that                   11:41:17

15   '193 patent is substantially -- well, I would say                   11:41:32

16   the pump is substantially more difficult and                        11:41:41

17   challenging than the breastfeeding assistance                       11:41:49

18   device.                                                             11:41:52

19          Q.    Can we agree that it's not a trivial                   11:41:53

20   matter to develop a breast pump with a letdown                      11:41:56

21   feature?                                                            11:41:59

22          A.    Yes.                                                   11:42:04
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1          Q.    Can we agree it's not a trivial                        11:42:05

2   matter to develop a breastfeeding assistance                        11:42:07

3   device?                                                             11:42:11

4                MR. WILLIAMS:  Objection to form and                   11:42:14

5       scope.                                                          11:42:16

6          A.    This is -- this is not -- the                          11:42:24

7   breastfeeding assistance device is not some                         11:42:49

8   aspect of a human being.  It's not emulating some                   11:42:52

9   aspect of a human being, so it's not a                              11:42:56

10   straightforward answer.  It's neither trivial nor                   11:43:01

11   nontrivial.                                                         11:43:09

12   BY MR. GOETZ:                                                       11:43:10

13          Q.    Can we agree that it's not a trivial                   11:43:10

14   matter to develop an artificial nipple?                             11:43:13

15                MR. WILLIAMS:  Objection to form.                      11:43:20

16          A.    No.                                                    11:43:21

17   BY MR. GOETZ:                                                       11:43:22

18          Q.    You think it is a trivial matter?                      11:43:22

19          A.    Depends on the nipple.                                 11:43:25

20          Q.    So you didn't file for a patent and                    11:43:26

21   get a patent on something that was a trivial                        11:43:35

22   matter, though; is that right, because                              11:43:37

22
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1   Exhibit 2020 is your patent to an artificial                        11:43:41

2   nipple?                                                             11:43:44

3                MR. WILLIAMS:  Objection to form.                      11:43:46

4          A.    Which patent?                                          11:43:48

5   BY MR. GOETZ:                                                       11:43:50

6          Q.    The '617 patent, sir.  Exhibit 2020.                   11:43:52

7          A.    Yes.  That's not trivial.                              11:43:58

8          Q.    And do you think the claimed                           11:44:02

9   inventions in this case were a trivial matter?                      11:44:03

10                MR. WILLIAMS:  Objection to form.                      11:44:07

11          A.    No.                                                    11:44:08

12   BY MR. GOETZ:                                                       11:44:09

13          Q.    Okay.  Okay.  Let's take a look at                     11:44:09

14   the patents in this case, which I'm sure have                       11:44:15

15   been marked.  I'll just give them both to you.                      11:44:21

16                MR. GOETZ:  For the record US Patent                   11:44:37

17       10,952,930 has been premarked as Exhibit 0 --                   11:44:41

18       I'm sorry -- 1001 that's the '930.                              11:44:47

19                (Whereupon, Exhibit 1001, US Patent                    11:44:47

20       10,952,930, was marked for identification.)                     11:44:47

21                MR. GOETZ:  Sorry.  And US Patent                      11:45:00

22       11,207,244 has been premarked as                                11:45:02
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1       Exhibit 1003.                                                   11:45:06

2                (Whereupon, Exhibit 1003, US Patent                    11:45:06

3       11,207,244, was marked for identification.)                     11:45:40

4                MR. GOETZ:  And for some reason I                      11:45:40

5       have three copies of the ''244 patent and no                    11:45:42

6       extra copy of the '930.                                         11:45:47

7                MR. WILLIAMS:  Okay.                                   11:45:50

8                MR. GOETZ:  Sorry about that.                          11:45:51

9                (Witness reviewing documents.)                         11:46:07

10   BY MR. GOETZ:                                                       11:46:17

11          Q.    Okay.  Sir, these are the two                          11:46:18

12   patents at issue in this IPR -- in these IPRs; is                   11:46:20

13   that correct?                                                       11:46:25

14          A.    Yes.                                                   11:46:25

15          Q.    Okay.  Let's take a look at the '930                   11:46:27

16   patent.                                                             11:46:33

17                Well, it's your understanding that                     11:46:33

18   the substance of the specifications and the                         11:46:35

19   figures is the same in both of these patents?                       11:46:37

20          A.    Yes.                                                   11:46:40

21          Q.    Okay.  So let's just look at the                       11:46:40

22   '930 patent, for ease of reference, and can we                      11:46:43
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1   agree that Figure 2, a person of skill in the art                   11:46:50

2   would understand in -- that Figure 2 shows sort                     11:46:59

3   of a classic baby bottle nipple shape.                              11:47:01

4                Do you agree with that?                                11:47:07

5                MR. WILLIAMS:  Objection to form.                      11:47:09

6          A.    No.                                                    11:47:10

7   BY MR. GOETZ:                                                       11:47:26

8          Q.    Why not?                                               11:47:27

9          A.    Figure 2 shows an elongated nipple                     11:47:27

10   inside the baby's mouth.  It's hard to tell                         11:47:31

11   exactly where, but...                                               11:47:39

12                Figure 2b is -- shows the nipple                       11:47:42

13   stretched much farther than 2a, which is not a                      11:47:51

14   normal situation with a baby bottle to nipple.                      11:47:57

15          Q.    The prior art baby bottle nipples                      11:48:04

16   didn't stretch in that way?                                         11:48:08

17                MR. WILLIAMS:  Objection to form.                      11:48:10

18          A.    There may be prior art nipples that                    11:48:16

19   did, but there's many that don't.                                   11:48:19

20   BY MR. GOETZ:                                                       11:48:21

21          Q.    I understand.                                          11:48:21

22                Can we agree that a person of skill                    11:48:22
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1   in the art would understand that the nipple shape                   11:48:27

2   depicted in Figure 4 is a different nipple shape                    11:48:28

3   than that depicted in Figures 1 and 2a and b?                       11:48:34

4          A.    The nipple shape in Figure 4 is --                     11:48:42

5   can you say that again?                                             11:48:47

6          Q.    Yeah.  It's a different shape than                     11:48:49

7   the nipple shape in Figures 2a and 2b, which I                      11:48:51

8   think is the same shape as the Figure 1.                            11:48:55

9                MR. WILLIAMS:  Objection to form.                      11:49:01

10          A.    Yes.                                                   11:49:06

11   BY MR. GOETZ:                                                       11:49:06

12          Q.    Okay.  And can we agree that the                       11:49:06

13   skilled person will understand Figure 4 is                          11:49:10

14   disclosing a wide domed configuration?                              11:49:12

15                MR. WILLIAMS:  Objection to form.                      11:49:19

16          A.    Yes.                                                   11:49:21

17   BY MR. GOETZ:                                                       11:49:46

18          Q.    Okay.  And part of the reason for                      11:49:46

19   that is the way it looks; is that fair?                             11:49:47

20          A.    I think it's based on the definition                   11:50:00

21   of "domed."                                                         11:50:02

22          Q.    Okay.  What do you mean by that?                       11:50:05

23
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1          A.    I think I have to go to the -- to                      11:50:07

2   the Markman hearing and how that was defined.                       11:50:15

3          Q.    Okay.  Well, I'm just asking right                     11:50:21

4   now a question about what a skilled artisan would                   11:50:23

5   understand from looking at this patent.                             11:50:26

6                And so with that context, why do you                   11:50:28

7   need to go to Markman?                                              11:50:30

8          A.    It depends on which part you're                        11:50:32

9   talking about as being domed.  I mean, the teat                     11:50:35

10   part is not domed.                                                  11:50:41

11          Q.    Right.  Let's take a look at '930                      11:50:46

12   patent in Column 3, the paragraph that starts at                    11:50:48

13   Line 57.                                                            11:50:52

14          A.    Column 3 you said?                                     11:51:07

15          Q.    Column 3.  Yes, sir.  Starting at                      11:51:09

16   Line 57 at the bottom.  It's a paragraph that                       11:51:11

17   begins "Referring to FIG. 4..."                                     11:51:14

18          A.    Yep.                                                   11:51:16

19          Q.    Just read that to yourself, please.                    11:51:16

20          A.    (Witness reading document.)                            11:51:19

21                So this is specific to the base                        11:51:51

22   portion being domed.                                                11:51:53
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1          Q.    Are you done reading it?                               11:51:59

2          A.    Yes.                                                   11:52:01

3          Q.    Do you agree that a skilled artisan                    11:52:02

4   would understand from that description that in                      11:52:05

5   Figure 4, the shape of the teat is similar to the                   11:52:07

6   human breast in the base portion 116 being shaped                   11:52:09

7   like a breast and having a wide domed                               11:52:13

8   configuration?                                                      11:52:18

9          A.    Please repeat that.                                    11:52:23

10          Q.    Sure.                                                  11:52:26

11                Do you agree that a skilled artisan                    11:52:27

12   would understand from that description, that in                     11:52:29

13   Figure 4, the shape of the teat is similar to the                   11:52:32

14   human breast, the base portion 116 being shaped                     11:52:36

15   like a breast and having a wide domed                               11:52:41

16   configuration?                                                      11:52:44

17          A.    Yes.                                                   11:52:53

18          Q.    And that description does not apply                    11:52:54

19   to Figure 1.                                                        11:52:56

20                Do you agree with that?                                11:52:57

21                MR. WILLIAMS:  Objection to form.                      11:53:00

22          A.    I do not.                                              11:53:00
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1   BY MR. GOETZ:                                                       11:53:13

2          Q.    Okay.  Well, why not?                                  11:53:13

3          A.    Figure 1 is the shape of the teat is                   11:53:34

4   similar to the human breast.  The base portion is                   11:53:35

5   shaped like a breast and having a wide domed                        11:53:42

6   configuration.                                                      11:53:46

7          Q.    So even though that part of the spec                   11:53:47

8   that we reference as referring to Figure 4, you                     11:53:49

9   are applying that description of wide domed                         11:53:56

10   configuration also to Figure 1; is that correct?                    11:53:59

11                MR. WILLIAMS:  Objection to form.                      11:54:03

12          A.    I didn't think that was your                           11:54:05

13   question, so...                                                     11:54:07

14          Q.    I mean, you see that paragraph says                    11:54:09

15   "Referring to FIG. 4," right?                                       11:54:11

16          A.    Correct.                                               11:54:13

17          Q.    Yeah.                                                  11:54:14

18          A.    But that's not what you asked me.                      11:54:14

19          Q.    Okay.  Let's try it again.                             11:54:16

20                Do you see the paragraph that we                       11:54:18

21   just read -- that you just read that begins                         11:54:20

22   "Referring to FIG. 4..."                                            11:54:22
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1          A.    Yes.                                                   11:54:24

2          Q.    Do you agree that the following                        11:54:24

3   description in that paragraph is referring to                       11:54:28

4   Figure 4?                                                           11:54:30

5          A.    Yes.                                                   11:54:30

6          Q.    And do you agree that's not                            11:54:30

7   referring to Figure 1?                                              11:54:32

8                MR. WILLIAMS:  Objection to form.                      11:54:33

9          A.    That paragraph says it's referring                     11:54:35

10   to Figure 4.                                                        11:54:53

11   BY MR. GOETZ:                                                       11:54:55

12          Q.    And that's how you read it?                            11:54:55

13          A.    That's how I read it.                                  11:54:57

14          Q.    Okay.  And so can we agree that the                    11:54:59

15   skilled artisan would understand of the two                         11:55:06

16   embodiments disclosed in the patent, the one in                     11:55:08

17   Figure 4 is the wide domed configuration.                           11:55:12

18                Can we agree -- can you agree with                     11:55:14

19   me on that point?                                                   11:55:16

20                MR. WILLIAMS:  Objection to form.                      11:55:18

21          A.    All right.  I'm sorry.  Can you                        11:55:30

22   repeat your question?                                               11:56:36
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1   BY MR. GOETZ:                                                       11:56:37

2          Q.    Yeah.  The question is:  Can we                        11:56:37

3   agree the skilled artisan would understand the                      11:56:38

4   two embodiments disclosed in the patent in the                      11:56:42

5   figures, the one in Figure 4 is the wide domed                      11:56:44

6   configuration?                                                      11:56:47

7                MR. WILLIAMS:  Objection to form.                      11:56:48

8   BY MR. GOETZ:                                                       11:56:50

9          Q.    Do you agree with that?                                11:56:51

10          A.    I agree that Figure 4 is, is --                        11:56:52

11   the -- the base portion is a wide dome                              11:57:03

12   configuration.                                                      11:57:06

13          Q.    And do you agree that in Figure 1                      11:57:07

14   it's not?                                                           11:57:10

15          A.    No.                                                    11:57:11

16          Q.    You think it is?                                       11:57:12

17          A.    I -- that's a wide dome                                11:57:13

18   configuration.  Base is a wide dome.  I don't                       11:57:29

19   agree with that.                                                    11:57:33

20          Q.    I'm trying to understand why is it                     11:57:34

21   that you don't think a skilled artisan would                        11:57:37

22   distinguish between those two shapes?  You                          11:57:39
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1   think --                                                            11:57:42

2          A.    I think he could distinguish between                   11:57:43

3   the two shapes.  I just think both show a base                      11:57:46

4   portion shaped like a breast, having a wide domed                   11:57:50

5   configuration.                                                      11:57:54

6          Q.    And so why do you think Figure 4 is                    11:57:55

7   just referenced as a wide domed configuration and                   11:57:58

8   not Figure 1?                                                       11:58:02

9          A.    I have no idea.                                        11:58:02

10          Q.    Yeah.                                                  11:58:03

11                In your mind, they are both a wide                     11:58:04

12   domed configuration; is that correct?                               11:58:06

13          A.    In my mind, the base portion is a                      11:58:08

14   wide domed configuration.                                           11:58:12

15          Q.    In both Figure 1 and Figure 4?                         11:58:15

16          A.    Yes.                                                   11:58:17

17          Q.    And what is the basis for that view,                   11:58:17

18   given that the patent says Figure 4 is the wide                     11:58:20

19   domed configuration?                                                11:58:26

20          A.    Doesn't mean the other can't be.                       11:58:26

21          Q.    Okay.  Anything else?                                  11:58:29

22                MR. WILLIAMS:  Objection to form.                      11:58:31

Page 99

1          A.    I mean, no.                                            11:58:34

2                MR. GOETZ:  Okay.  I'll mark as the                    11:59:08

3       next Exhibit 2022.                                              11:59:09

4                (Whereupon, Exhibit 2022, Priority                     11:59:09

5       document, was marked for identification.)                       11:59:15

6                MR. GOETZ:  One of the priority                        11:59:15

7       documents in this case but we can talk about                    11:59:23

8       it.                                                             11:59:28

9   BY MR. GOETZ:                                                       11:59:42

10          Q.    Okay.  Sir, do you have Exhibit 2022                   11:59:43

11   in front of you?                                                    11:59:46

12          A.    Yes.                                                   11:59:46

13          Q.    Have you looked at this document                       11:59:47

14   before?                                                             11:59:52

15          A.    Not to my recollection.                                11:59:53

16          Q.    Okay.  Can we agree that this                          12:00:57

17   document is one of the priority documents for the                   12:00:59

18   patents that we're talking about in these IPRs?                     12:01:01

19   And just to help you, if you look at, for                           12:01:05

20   example, the '930 patent on the face --                             12:01:09

21          A.    Yes.                                                   12:01:13

22          Q.    -- you see a date under foreign                        12:01:13

Page 100

1   application priority data of February 8, 2005.                      12:01:15

2                Do you see that?                                       12:01:19

3          A.    Yes.                                                   12:01:23

4          Q.    And do you see the number?  The last                   12:01:24

5   digits are 02599.4.                                                 12:01:26

6          A.    Yes.                                                   12:01:31

7          Q.    And do you see the number on the                       12:01:32

8   face of Exhibit 22 and the date are the same?                       12:01:35

9          A.    I see that the date is the same.                       12:01:41

10          Q.    Yeah.  And do you see that the last                    12:01:44

11   few digits 02599.4 are the same for the number?                     12:01:45

12          A.    I'm not sure where that is.                            12:02:03

13          Q.    It's just on the face of 2022 under                    12:02:04

14   document details, it says:  Number, colon.  Now                     12:02:06

15   it says:  05 and then it says:  02599.4?                            12:02:15

16          A.    Yes, it has the 0.5 in front of it.                    12:02:15

17   Yes, I see that.                                                    12:02:18

18          Q.    I mean, this is the priority                           12:02:18

19   document.                                                           12:02:19

20                Do we agree?                                           12:02:21

21          A.    Yes.                                                   12:02:21

22          Q.    Okay.  Okay.  So -- but you haven't                    12:02:22
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1   looked at this before; is that fair?                                12:02:24

2          A.    I don't recall seeing this before.                     12:02:27

3          Q.    Okay.  And you can look at whatever                    12:02:29

4   you want, but I just -- you know, if you look at                    12:02:30

5   the figures, you can kind of see that this                          12:02:34

6   particular priority document was sort of with                       12:02:37

7   respect to the Figure 4 embodiment.  And the                        12:02:39

8   other priority document which I have is for the                     12:02:44

9   Figure 1 embodiment.                                                12:02:47

10                And my question is:  Do you agree                      12:02:48

11   with that?                                                          12:02:49

12                MR. WILLIAMS:  Objection to form.                      12:02:50

13                (Whereupon, Exhibit 2023, 2004                         12:02:50

14       Priority application, was marked for                            12:02:50

15       identification.)                                                12:03:13

16   BY MR. GOETZ:                                                       12:03:13

17          Q.    And while you're looking at it, I'm                    12:03:13

18   going to hand you Exhibit 2023 which is the other                   12:03:15

19   priority document.                                                  12:03:18

20          A.    Okay.  So what is your question?                       12:05:38

21          Q.    The question is:  Can we agree that                    12:05:39

22   the 2004 priority application which is                              12:05:41
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1   Exhibit 2023 --                                                     12:05:45

2          A.    Wait, I thought we were on 2022.                       12:05:47

3          Q.    The point is just these two                            12:05:50

4   applications are the priority applications to the                   12:05:52

5   Patents-in-Suit.  And one of them covers Figure 4                   12:05:54

6   embodiment, and one of them covers Figure 1.                        12:06:00

7                Do you agree with that?                                12:06:03

8          A.    Okay.  Based on the drawings, I                        12:06:05

9   would agree with them.                                              12:06:21

10          Q.    Okay.  Fair enough.                                    12:06:22

11                You haven't done this analysis,                        12:06:23

12   though?                                                             12:06:25

13          A.    No.                                                    12:06:25

14          Q.    Okay.  I understand.                                   12:06:25

15                And I'll just -- I'll just take you                    12:06:29

16   to Exhibit 2022.  That's the Figure 4 embodiment.                   12:06:32

17                And if you go to Page 3, Line 5, it                    12:06:36

18   says, quote, the shape of the teat is also                          12:06:44

19   similar to the human breast, the base portion 16                    12:06:46

20   being shaped like a breast and having a wide                        12:06:49

21   domed configuration.                                                12:06:49

22                Do you see that?                                       12:06:52

Page 103

1          A.    Yes.                                                   12:06:54

2          Q.    I mean, that's the language from the                   12:06:54

3   specification that we were talking about before,                    12:06:57

4   correct?                                                            12:06:59

5          A.    It appears to be.                                      12:06:59

6          Q.    And it's only associated with the                      12:07:00

7   2005 priority document which is Figure 4.                           12:07:04

8                I mean, do you agree with that?                        12:07:06

9          A.    I don't know about "only," but it's                    12:07:08

10   in this one.                                                        12:07:10

11          Q.    Fair enough.  I'll represent to you                    12:07:11

12   that that language is not in the other                              12:07:13

13   application.                                                        12:07:16

14                But you didn't know that before                        12:07:16

15   today; is that right?                                               12:07:18

16          A.    That's right.                                          12:07:20

17          Q.    Okay.  Do you agree that a person of                   12:07:21

18   skill in the art that is familiar with the                          12:07:28

19   landscape of preexisting nipples would have                         12:07:31

20   appreciated that Figure 4 embodiment matches the                    12:07:34

21   description of having a wide domed configuration?                   12:07:38

22                MR. WILLIAMS:  Objection to form.                      12:07:40
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1          A.    Yes.                                                   12:07:42

2   BY MR. GOETZ:                                                       12:08:01

3          Q.    Okay.  And can we agree that Figure                    12:08:01

4   1, because it's not stretching, but that shows a                    12:08:03

5   conventional nipple shape --                                        12:08:08

6          A.    Figure 1 --                                            12:08:10

7                MR. WILLIAMS:  Objection to form.                      12:08:11

8   BY MR. GOETZ:                                                       12:08:13

9          Q.    -- of the patent.  Sorry.  I'm back                    12:08:14

10   in the patent, either one of the patents, '930 or                   12:08:16

11   '244.                                                               12:08:18

12          A.    '930 and '244, Figure 1.                               12:08:21

13          Q.    Yeah, sorry.  You still have the                       12:08:25

14   priority application.  If you can pull up the                       12:08:27

15   patent, either the '930 patent or the '244                          12:08:31

16   patent.                                                             12:08:35

17          A.    Okay.                                                  12:08:36

18          Q.    Figure 1 is a conventional nipple                      12:08:37

19   shape.                                                              12:08:39

20                Do you agree?                                          12:08:39

21                MR. WILLIAMS:  Objection to form.                      12:08:40

22          A.    Can you repeat your question,                          12:08:42
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1   please.                                                             12:08:58

2   BY MR. GOETZ:                                                       12:08:58

3          Q.    Figure 1 is a conventional nipple                      12:08:59

4   shape.                                                              12:09:01

5                Do you agree?                                          12:09:01

6                MR. WILLIAMS:  Same objection.                         12:09:02

7          A.    So there are many shapes that would                    12:09:03

8   be considered conventional nipple shapes.                           12:09:07

9   BY MR. GOETZ:                                                       12:09:09

10          Q.    Do you think that's a prior art                        12:09:10

11   shape?  In other words, you've seen that before                     12:09:12

12   in the prior art prior to these patents in this                     12:09:16

13   invention.                                                          12:09:20

14                Do you agree with that or no?                          12:09:20

15          A.    This exact shape?                                      12:09:23

16          Q.    The overall shape.                                     12:09:32

17          A.    It's -- there are so many                              12:09:33

18   configurations.                                                     12:09:35

19          Q.    So you just don't know one way or                      12:09:36

20   another?                                                            12:09:39

21          A.    I just wouldn't call it -- I just                      12:09:42

22   don't know what a conventional nipple is in terms                   12:09:44

Page 106

1   of shape.                                                           12:09:47

2          Q.    You don't have in mind a                               12:09:48

3   conventional shape for a nipple.  That's just not                   12:09:52

4   a thing in your mind; is that fair?                                 12:09:54

5          A.    That's fair.                                           12:09:56

6          Q.    Okay.  Yeah.  So let me just ask you                   12:09:58

7   again.                                                              12:11:06

8                Do you think that the overall shape                    12:11:07

9   that you see in Figure 4 of the nipple is in the                    12:11:08

10   prior art or no?                                                    12:11:11

11                MR. WILLIAMS:  Objection to form.                      12:11:12

12          A.    I think there are aspects of it that                   12:11:23

13   are in the prior art.                                               12:11:25

14   BY MR. GOETZ:                                                       12:11:27

15          Q.    And there's novel aspects as well?                     12:11:27

16                MR. WILLIAMS:  Objection to form.                      12:11:30

17                MR. GOETZ:  Yeah, let me -- I've                       12:11:44

18       messed it up.                                                   12:11:46

19   BY MR. GOETZ:                                                       12:11:48

20          Q.    Are you looking at Figure 1 or 4?                      12:11:48

21   You're looking at Figure 4?                                         12:11:50

22          A.    Now I am.                                              12:11:52
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1          Q.    Okay.  And there are novel aspects                     12:11:53

2   as well, right?                                                     12:11:56

3                MR. WILLIAMS:  Objection to form.                      12:11:57

4          A.    I would say I haven't seen a nipple                    12:11:59

5   shaped exactly like this one.                                       12:12:23

6   BY MR. GOETZ:                                                       12:12:25

7          Q.    Okay.  Anything else?                                  12:12:25

8          A.    I'm not sure what the novel aspects                    12:12:26

9   are.                                                                12:12:31

10          Q.    Okay.  Anything else?                                  12:12:34

11          A.    No.                                                    12:12:37

12          Q.    Okay.  And go back into Figure 1                       12:12:38

13   now.                                                                12:12:41

14          A.    Okay.                                                  12:12:53

15          Q.    Okay.  Do you think that the overall                   12:12:53

16   shape that you see in Figure 1 of the nipple is                     12:12:55

17   in the prior art?                                                   12:12:57

18                MR. WILLIAMS:  Objection to form.                      12:12:59

19          A.    I'd say there's aspects of it that                     12:13:05

20   are in the prior art.                                               12:13:07

21   BY MR. GOETZ:                                                       12:13:09

22          Q.    And so there's novel aspects as                        12:13:09
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1   well, right?                                                        12:13:11

2                MR. WILLIAMS:  Objection to form.                      12:13:12

3          A.    I don't see any novel aspects                          12:13:13

4   either.                                                             12:13:22

5   BY MR. GOETZ:                                                       12:13:23

6          Q.    Okay.  Well, what aspects do you see                   12:13:23

7   that are not in the prior art?                                      12:13:25

8                MR. WILLIAMS:  Objection to form.                      12:13:27

9       Scope.                                                          12:13:29

10          A.    And so the exact -- we're talking                      12:13:34

11   about the shape.  So the exact shape of the                         12:13:50

12   nipple varies from manufacturer to manufacturer.                    12:13:53

13   They are not all the same.  But I don't know that                   12:14:04

14   that makes them novel.  It just makes them                          12:14:11

15   different, slightly different shapes.                               12:14:18

16   BY MR. GOETZ:                                                       12:14:35

17          Q.    Anything else?                                         12:14:35

18          A.    No.                                                    12:14:36

19          Q.    If you take a look at paragraph --                     12:15:02

20   go to your declaration which is Exhibit 1005 --                     12:15:04

21   Paragraph 118.                                                      12:15:12

22          A.    Okay.                                                  12:15:23
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1          Q.    And you have no opinion for purposes                   12:15:24

2   of this proceeding on the meaning of, quote, a                      12:15:31

3   dome configuration/or a base portion having a                       12:15:38

4   dome configuration, end quote.                                      12:15:42

5                Is that true?                                          12:15:45

6          A.    Yes.                                                   12:15:58

7          Q.    And is it also true that you have no                   12:16:03

8   opinion for purposes of this proceeding with                        12:16:07

9   regard to the correct construction of flex                          12:16:10

10   region?                                                             12:16:13

11          A.    Where are you?                                         12:16:23

12          Q.    I just skipped ahead to Paragraph                      12:16:24

13   134.                                                                12:16:27

14          A.    134.  Correct.                                         12:16:29

15          Q.    So you're not going to offer the                       12:16:44

16   board an opinion on the meaning of those two                        12:16:45

17   terms; is that fair?                                                12:16:48

18          A.    Yes.                                                   12:16:50

19          Q.    Okay.  And I guess it sort of                          12:16:51

20   follows from that, that you don't have any                          12:16:58

21   opinion as to whether the board's construction is                   12:17:00

22   correct for those two terms?                                        12:17:03
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1          A.    Correct.                                               12:17:11

2          Q.    And you don't have an opinion as to                    12:17:12

3   whether the district court's construction is                        12:17:14

4   correct for those two terms?                                        12:17:17

5                MR. WILLIAMS:  Objection to form and                   12:17:24

6       scope.                                                          12:17:29

7   BY MR. GOETZ:                                                       12:17:31

8          Q.    Is that fair?                                          12:17:31

9          A.    Can you repeat that question?                          12:17:35

10          Q.    It's the same question except with                     12:17:38

11   respect to the district court's Markman order.                      12:17:40

12   That's what I said.                                                 12:17:43

13          A.    Right.  Right.  That's why I didn't                    12:17:43

14   quite get it.                                                       12:17:47

15          Q.    You don't have any opinion in this                     12:17:48

16   proceeding right now for purposes of these IPRs?                    12:17:49

17          A.    For purposes of today?                                 12:17:52

18          Q.    For purposes of these IPRs, you have                   12:17:53

19   no opinion as to whether the district court's                       12:17:56

20   construction is correct or not; is that fair?                       12:17:59

21                MR. WILLIAMS:  Objection to form and                   12:18:01

22       scope.                                                          12:18:03
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1          A.    I would say not at this time.                          12:18:03

2   BY MR. GOETZ:                                                       12:18:05

3          Q.    And what do you mean by that?                          12:18:05

4          A.    I haven't been asked to offer up an                    12:18:07

5   opinion.                                                            12:18:09

6          Q.    Do you have an opinion?                                12:18:09

7          A.    Not at this time.                                      12:18:12

8          Q.    Okay.                                                  12:18:14

9                MR. WILLIAMS:  We've been going                        12:18:39

10       about an hour.                                                  12:18:40

11                MR. GOETZ:  This is a good time.  I                    12:18:41

12       was going to switch topics.                                     12:18:43

13                MR. WILLIAMS:  Maybe break for                         12:18:50

14       lunch.                                                          12:18:52

15                MR. GOETZ:  We can go off the                          12:18:56

16       record.                                                         12:18:57

17                (Whereupon, a lunch recess was taken

18       at 12:18.)

19  

20  

21                   *       *       *

22  

Page 112

1            A F T E R N O O N    S E S S I O N

2               (Time noted:  12:53 p.m.)

3  

4            *       *       *                                          13:37:14

5                                                                       13:37:14

6                MR. GOETZ:  Back on the record.                        12:53:00

7   BY MR. GOETZ:                                                       12:53:02

8          Q.    Welcome back, sir.  I was just                         12:53:02

9   looking -- earlier we had discussed Jackel and                      12:53:04

10   Mayborn and the Closer to Nature product, and I                     12:53:09

11   was a little unclear on the record and so I just                    12:53:13

12   want to go back to that.                                            12:53:16

13                I mean, did you know during the time                   12:53:23

14   period of, you know, sort of 2002 to 2007 that                      12:53:26

15   Mayborn or Jackel was an industry player in the                     12:53:33

16   bottle industry?                                                    12:53:37

17          A.    Yes.                                                   12:53:41

18          Q.    You did know that?                                     12:53:42

19          A.    I knew the names, yeah.                                12:53:44

20          Q.    At the time?                                           12:53:47

21          A.    At the -- at the time.                                 12:53:48

22          Q.    And at the time, was it fair to say                    12:53:49
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1   that it wasn't your job, though, to sort of keep                    12:53:56

2   tabs on the market -- in the baby bottle market;                    12:54:01

3   is that fair?                                                       12:54:06

4          A.    I mean, I wouldn't say that, that's                    12:54:12

5   totally correct.                                                    12:54:16

6          Q.    Okay.  Tell me why.                                    12:54:17

7          A.    Well, we would typically go to --                      12:54:18

8   excuse me -- so the breast pumps and bottles and                    12:54:23

9   teats -- it's always teating and Medela's                           12:54:34

10   interest in feeding and so we would go to Babies                    12:54:37

11   "R" Us or stores like that and try and understand                   12:54:42

12   what was out there --                                               12:54:45

13          Q.    Okay.                                                  12:54:46

14          A.    -- in the marketplace, as part of                      12:54:46

15   developing nipples.  You know, I studied                            12:54:50

16   competitive nipples as well, but I don't recall                     12:54:58

17   which ones in particular.                                           12:55:02

18          Q.    Do you recall studying any of the                      12:55:04

19   Mayborn or Jackel intellectual property?                            12:55:06

20          A.    I don't, no.                                           12:55:09

21          Q.    Okay.  And then in terms of the                        12:55:13

22   products that were on sale, in the sort of mid                      12:55:16
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1   2000s, do you remember that there was a --                          12:55:20

2   Mayborn had a -- or Jackel at the time had a                        12:55:25

3   Closer to Nature product that was -- sort of                        12:55:27

4   looked kind of like Figure 4 in the patents?                        12:55:31

5                MR. WILLIAMS:  Objection to form.                      12:55:35

6          A.    The name sounds familiar, but I                        12:55:38

7   don't have recollection of that.                                    12:55:42

8                MR. GOETZ:  I understand.  Okay.                       12:55:44

9                Let's mark as the next exhibit,                        12:55:57

10       2024, US Patent 6,161,710.                                      12:56:09

11                (Whereupon, Exhibit 2024, US Patent                    12:56:09

12       6,161,710, was marked for identification.)                      12:56:33

13                MR. WILLIAMS:  You only have one of                    12:56:33

14       these, right?                                                   12:56:34

15                MR. GOETZ:  I only have one of                         12:56:35

16       those.  Sorry.                                                  12:56:36

17   BY MR. GOETZ:                                                       12:56:37

18          Q.    Okay.  Have you looked at this                         12:56:37

19   patent before, sir?                                                 12:56:39

20          A.    Yes.                                                   12:56:58

21          Q.    And in what context?                                   12:56:58

22          A.    That's one of the referenced patents                   12:57:34
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1   on the '930 patent.                                                 12:57:40

2          Q.    It's on the face of the                                12:57:42

3   Patents-in-Suit or the patents in the IPR; is                       12:57:45

4   that right?  It's listed on the face.                               12:57:49

5          A.    It's listed on this, yes.                              12:57:50

6          Q.    It's on both the '244 and the '930,                    12:57:52

7   right, sir?                                                         12:57:55

8          A.    I know it's on the '930, so -- let                     12:57:56

9   me check.  Yes.                                                     12:58:07

10          Q.    Okay.  And so you agree that this                      12:58:08

11   reference is relevant to understanding the '930                     12:58:15

12   and the '244 patents?                                               12:58:20

13                MR. WILLIAMS:  Objection to form.                      12:58:23

14          A.    I actually haven't reviewed the                        12:58:25

15   details of the patent so I would have to do that                    12:58:38

16   to give you a response.                                             12:58:43

17          Q.    Yeah, that's fine.  I understand.                      12:58:43

18                Just in general you understand the                     12:58:46

19   prior art on the face of a patent is informative                    12:58:47

20   in terms of the meaning of the claim terms.  You                    12:58:50

21   know that, right?                                                   12:58:52

22          A.    I actually didn't know that it was                     12:58:53
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1   for the meaning of the claims.                                      12:58:57

2          Q.    You didn't know that?                                  12:58:58

3          A.    No.                                                    12:58:59

4          Q.    Okay.  And you agree that this '710                    12:59:00

5   patent discloses a wide nipple design?  You would                   12:59:12

6   agree with that?                                                    12:59:18

7                MR. WILLIAMS:  Objection to form.                      12:59:21

8          A.    Yes.                                                   12:59:29

9   BY MR. GOETZ:                                                       12:59:29

10          Q.    And if you look at Column 1 in the                     12:59:29

11   "TECHNICAL FIELD" you agree this is in the same                     12:59:49

12   technical field as the challenged claims in these                   12:59:52

13   IPRs, fair?                                                         12:59:55

14                MR. WILLIAMS:  Objection to form.                      13:00:10

15   BY MR. GOETZ:                                                       13:00:10

16          Q.    I thought that would be an easier                      13:01:09

17   one.                                                                13:01:12

18          A.    Sorry.  I was reading through the                      13:01:12

19   TECHNICAL FIELD to make sure.  Yes.                                 13:01:14

20          Q.    Okay.  You agree?                                      13:01:16

21          A.    Yes.                                                   13:01:17

22          Q.    Do you agree that a skilled artisan                    13:01:23
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1   would understand sort of a wide nipple as one,                      13:01:26

2   quote, having a width approximately double to                       13:01:29

3   that of the height of a nipple apparatus, end                       13:01:34

4   quote?                                                              13:01:37

5                MR. WILLIAMS:  Objection to form and                   13:01:37

6       scope.                                                          13:01:39

7          A.    Please repeat that.                                    13:01:44

8   BY MR. GOETZ:                                                       13:01:46

9          Q.    Yeah.                                                  13:01:47

10                Do you agree that skilled artisans                     13:01:47

11   would understand a wide nipple is one having a                      13:01:49

12   width approximately double the height of the                        13:01:53

13   nipple apparatus?                                                   13:01:56

14          A.    Height of the nipple apparatus --                      13:01:58

15                MR. WILLIAMS:  Objection to form and                   13:02:01

16       scope.                                                          13:02:03

17          A.    I don't know that, no.                                 13:02:10

18   BY MR. GOETZ:                                                       13:02:11

19          Q.    Okay.  You don't know or you                           13:02:11

20   disagree with that?                                                 13:02:13

21          A.    I -- I disagree with that.                             13:02:14

22          Q.    And why do you disagree with that?                     13:02:27
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1          A.    It depends how high the nipple is                      13:02:30

2   and what its general shape to begin with.                           13:02:36

3          Q.    For the notion of a wide nipple?                       13:02:39

4          A.    Yeah.                                                  13:02:42

5          Q.    Okay.  Can we agree --                                 13:02:43

6                MR. GOETZ:  Withdrawn.                                 13:02:48

7   BY MR. GOETZ:                                                       13:03:10

8          Q.    And so what's your understanding of                    13:03:10

9   what it means when your -- when skilled artisans                    13:03:12

10   are talking about a wide base of a nipple?                          13:03:15

11                MR. WILLIAMS:  Objection to form.                      13:03:17

12          A.    This is a term that was construed in                   13:04:29

13   the digital court -- in the district court,                         13:04:33

14   correct?                                                            13:04:36

15   BY MR. GOETZ:                                                       13:04:38

16          Q.    I think the word "wide" is a part of                   13:04:38

17   the construction of "domed."                                        13:04:42

18                And my question to you is:  What's                     13:04:43

19   your understanding of "wide" in this context?                       13:04:45

20                MR. WILLIAMS:  Objection to form and                   13:04:49

21       scope.                                                          13:04:51

22          A.    Yeah.  I mean, there's not a set                       13:04:51

Page 119

1   definition of "wide."                                               13:04:57

2   BY MR. GOETZ:                                                       13:04:59

3          Q.    Right.                                                 13:04:59

4                To me it sounds like you don't have                    13:04:59

5   any definition of "wide."  It has no meaning to                     13:05:02

6   you because ones that appear wide, you would say                    13:05:05

7   are wide, but ones that don't appear wide, you                      13:05:07

8   would also say are wide.  I want to get that                        13:05:10

9   clear on the record.  Is that what is happening?                    13:05:13

10          A.    No.                                                    13:05:16

11          Q.    Can we agree --                                        13:05:17

12          A.    I'm trying to find a definition                        13:05:18

13   without --                                                          13:05:20

14          Q.    It doesn't have to be a definition.                    13:05:21

15   I just -- how do you think of a notion of a wide                    13:05:23

16   nipple as a skilled artisan and how do you                          13:05:25

17   distinguish that from a nipple that's not wide?                     13:05:28

18                MR. WILLIAMS:  Objection to form.                      13:05:31

19          A.    I'm trying to give a definitive                        13:07:19

20   answer here, and I'm not sure there is a                            13:07:22

21   definitive response in terms of what wide is.                       13:07:24

22   But, you know, it's -- it's something where it                      13:07:28
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1   widens out at the base of the nipple at the --                      13:07:37

2   yeah -- it's wider than the teat portion.  It --                    13:07:43

3   BY MR. GOETZ:                                                       13:08:12

4          Q.    Anything else?                                         13:08:12

5          A.    Yeah, it doesn't have an exact                         13:09:33

6   dimension in terms of wide.                                         13:09:36

7          Q.    Okay.  Anything else?                                  13:09:44

8          A.    No, maybe I'll come back to it.  I                     13:09:48

9   don't know.                                                         13:09:51

10          Q.    Okay.  We're talking about the                         13:09:52

11   nipple with a wide base, and you said it widens                     13:09:58

12   out at the base of the nipple.  I take that to                      13:10:03

13   mean it's widing -- it's becoming wider as you go                   13:10:06

14   from the teat and areola down to the base.                          13:10:11

15                Is that what you meant?                                13:10:20

16          A.    The base is wider than the teat part                   13:10:20

17   of the nipple, I'm not sure.  Say what you said                     13:10:23

18   again.                                                              13:10:28

19          Q.    Yeah.                                                  13:10:31

20                You said one of the aspects of a                       13:10:31

21   nipple with a wide base is that it widens out at                    13:10:34

22   the base of the nipple.  And I took that to mean,                   13:10:37
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1   you know, as you go down the nipple from the teat                   13:10:40

2   at the top to the areola and you go down, it gets                   13:10:42

3   wider.                                                              13:10:46

4                Is that what you meant?                                13:10:46

5          A.    It is, but I'm not sure it's, you                      13:10:59

6   know -- I mean, you can have a wide one that                        13:11:03

7   isn't tapered down.  It could be straight across.                   13:11:05

8   It would still be wide.                                             13:11:12

9          Q.    Right.  But without understanding                      13:11:14

10   Figure 1 of the patents that are at issue                           13:11:15

11   wouldn't be wide because --                                         13:11:19

12          A.    Why is that?                                           13:11:21

13          Q.    Because it doesn't -- it doesn't                       13:11:23

14   continue to widen as you go down.  It curves back                   13:11:25

15   on itself.                                                          13:11:32

16          A.    Yeah, I didn't say that, though.                       13:11:33

17          Q.    I'm trying to just get it clear.  So                   13:11:36

18   this Figure 1 of the patent is still wide, in                       13:11:37

19   your view?                                                          13:11:41

20          A.    It -- there's no dimensions, but it                    13:11:41

21   appears to be wide, yes.                                            13:11:46

22          Q.    And why does it appear to be wide?                     13:11:48
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1          A.    Because when the baby latched onto                     13:11:51

2   it, it's still -- it's a broad base.                                13:11:56

3          Q.    Broad base.  The latching is by the                    13:12:05

4   nipple, though.  We're talking about the base of                    13:12:08

5   the nipple?                                                         13:12:10

6          A.    Yeah --                                                13:12:11

7          Q.    So what is the latching --                             13:12:11

8          A.    Well, show me what the base of the                     13:12:12

9   nipple is.                                                          13:12:14

10          Q.    Well, what's your -- whatever your                     13:12:15

11   understanding of the base is.                                       13:12:17

12          A.    I think it's called out as the --                      13:12:18

13   let me look at it.                                                  13:12:20

14          Q.    Okay.  That's fine.  It's either                       13:12:22

15   patent.                                                             13:12:24

16          A.    So region 24 separates -- (reading                     13:13:00

17   to self.)                                                           13:13:06

18                So this calls out the base portion                     13:13:08

19   as 14 which is wider than the areola portion.                       13:13:11

20          Q.    Okay.  So you think 14 is just right                   13:13:18

21   there at that one point where the reference line                    13:13:23

22   ends, and that's it.  No other parts are of the                     13:13:27
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1   base?                                                               13:13:31

2                MR. WILLIAMS:  Objection to form.                      13:13:32

3          A.    No.                                                    13:13:33

4   BY MR. GOETZ:                                                       13:13:36

5          Q.    Okay.  So where is -- where is the                     13:13:36

6   base?  Take the highlighter here and highlight                      13:13:38

7   for me where you think the base is.                                 13:13:42

8          A.    Well, I don't -- it's undefined as                     13:13:44

9   exactly where everything is.  It just says that                     13:13:47

10   it's -- that there is a transition area 24                          13:13:50

11   between the base and the areola, and that                           13:13:54

12   transition area is 24.  And it doesn't show where                   13:14:00

13   that begins and ends, and so it doesn't show                        13:14:09

14   where 14 begins and ends.  So it's kind of -- you                   13:14:12

15   know, kind of could be any of that portion of it.                   13:14:22

16          Q.    And so one question is sort of                         13:14:27

17   what's your understanding of what's being                           13:14:33

18   disclosed in this patent as a skilled artisan as                    13:14:36

19   it relates to the base in Figure 1?                                 13:14:42

20                MR. WILLIAMS:  Objection to form.                      13:14:45

21   BY MR. GOETZ:                                                       13:14:48

22          Q.    And I'm going to hand you this                         13:14:48
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1   orange highlighter and ask you to highlight it.                     13:14:50

2   And if you can't, you can't.  Just say it on the                    13:14:54

3   record.                                                             13:14:57

4          A.    So I would say according to the                        13:16:00

5   detailed description of that, where it says that                    13:16:02

6   the -- so where the base is, it says the base                       13:16:06

7   portion 14, and areola portion there between --                     13:16:13

8   feeding bottle -- (reading to self.)                                13:16:51

9                (Witness marking with orange                           13:17:02

10   highlighter.)                                                       13:17:42

11                (Handing.)                                             13:18:01

12   BY MR. GOETZ:                                                       13:18:01

13          Q.    Okay.  And so you've handed me your                    13:18:02

14   copy of Exhibit 1003.  And in Figure 1, what have                   13:18:05

15   you marked in orange highlighter?                                   13:18:10

16          A.    The base portion.                                      13:18:13

17          Q.    Just on one side?                                      13:18:14

18          A.    Yes.                                                   13:18:16

19          Q.    Okay.  And so is it your view that                     13:18:17

20   if -- if the base of the nipple is wider than the                   13:18:24

21   teat, then it has a wide base?  Is that your                        13:18:28

22   understanding?                                                      13:18:32
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1                MR. WILLIAMS:  Objection to form.                      13:18:34

2          A.    It's not that -- that's one of the                     13:18:35

3   things that it would have.                                          13:18:45

4   BY MR. GOETZ:                                                       13:18:50

5          Q.    Well, in other words, that's a                         13:18:51

6   sufficient test.  If you're faced with a question                   13:18:52

7   of does this nipple have a wide base, you would                     13:18:58

8   say yes if the base is wider than the teat; is                      13:19:01

9   that fair?                                                          13:19:05

10          A.    No.                                                    13:19:06

11          Q.    Why is that not fair?                                  13:19:07

12          A.    Because it could just be immediately                   13:19:12

13   -- because if it was just wider than the teat, it                   13:19:24

14   could be right here, (indicating) and that                          13:19:28

15   wouldn't be a wide teat.                                            13:19:30

16          Q.    Right where?  The record is not                        13:19:32

17   going to reflect what you did when you said that.                   13:19:33

18                Do that in a different color, if you                   13:19:35

19   would.  Here's a blue one, blue highlighter.                        13:19:37

20          A.    (Witness highlighting in blue                          13:19:42

21   highlighter.)                                                       13:19:46

22                So that would be wider.                                13:19:48
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1          Q.    That would be wider, but that                          13:19:49

2   wouldn't be -- but that wouldn't be a nipple with                   13:19:51

3   a wide base?                                                        13:19:53

4          A.    Right.                                                 13:20:02

5          Q.    Is that right?                                         13:20:02

6          A.    (Nods.)                                                13:20:04

7          Q.    Okay.  And so if you take a look at                    13:20:12

8   Figure 4 of that -- of that exhibit that you                        13:20:25

9   have, which is our -- one of the Patents-in-Suit,                   13:20:27

10   either the '244 or the '930, doesn't matter --                      13:20:31

11   and I want you to look at in the Patents-in-Suit,                   13:20:43

12   Figure 4 and Figure 1.                                              13:20:46

13                And the question is:  Which one of                     13:20:48

14   those looks the most similar to Figure 7 in the                     13:20:50

15   '710 patent, which is Exhibit 2024?                                 13:20:56

16          A.    Figure 7, did you say?                                 13:21:12

17          Q.    Figure 7, yeah.  The top of it where                   13:21:14

18   you can see the teat portion.                                       13:21:16

19                MR. WILLIAMS:  Objection to form.                      13:21:18

20       Scope.                                                          13:21:20

21          A.    Which one looks closer --                              13:21:52

22   BY MR. GOETZ:                                                       13:21:54
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1          Q.    Yes.                                                   13:21:54

2          A.    -- to that?                                            13:21:55

3          Q.    Yes.                                                   13:21:56

4          A.    I would say Figure 4.                                  13:21:57

5          Q.    Okay.  Now, some people might say                      13:21:59

6   the reason for that is that Figure 4 and Figure 7                   13:22:01

7   show nipples with a wide base and Figure 1 in the                   13:22:04

8   patents at issue does not.                                          13:22:11

9                Do you think that's an unreasonable                    13:22:13

10   way to look at the art?                                             13:22:14

11          A.    It's not unreasonable to say that                      13:22:30

12   they're both wide.  But it doesn't mean to me                       13:22:35

13   that the other one in Figure 1 can't be wide.                       13:22:38

14   That's just -- you asked me which one looked                        13:22:43

15   closer to that.  And I think the difference is                      13:22:46

16   because one has a return that comes back in and                     13:22:51

17   the other doesn't, but that doesn't mean that                       13:23:00

18   they're not both wide.                                              13:23:03

19          Q.    Yeah, so let me --                                     13:23:05

20          A.    So I don't know -- I don't know that                   13:23:07

21   I would say what you said.                                          13:23:10

22          Q.    Okay.  Let me just try it a                            13:23:11
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1   different way.                                                      13:23:17

2                Some skilled artisans would                            13:23:17

3   distinguish between a nipple with a wide base as                    13:23:19

4   seen in Figure 4 of the patents at issue and                        13:23:22

5   Figure 7 of the '710 patent and distinguish those                   13:23:26

6   sorts of shapes from nipples that don't have a                      13:23:29

7   wide base like Figure 1 in our patent.                              13:23:33

8                And the question for me is --                          13:23:36

9          A.    I don't know which artisans would do                   13:23:37

10   that.                                                               13:23:40

11          Q.    You think that's an unreasonable                       13:23:40

12   position?                                                           13:23:42

13          A.    I do, yes.                                             13:23:42

14          Q.    You do.  And why do you?                               13:23:43

15          A.    Because I think that the Figure 1 in                   13:23:46

16   the '244 patent is a wide base just as much as                      13:23:50

17   the others are a wide base.                                         13:23:59

18                So is one wider than the other?  I'm                   13:24:03

19   not even sure of that just based on the way it                      13:24:09

20   looks, but it doesn't make it not a wide base.                      13:24:14

21                MR. GOETZ:  Okay.  Okay.  I'll ask                     13:25:14

22       the court reporter to mark as Exhibit 2025 a                    13:24:59
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1       patent, Patent No. 438,937.                                     13:25:06

2                (Whereupon, Exhibit 2025, US Patent                    13:25:06

3       No. 438,937, was marked for identification.)                    13:25:30

4   BY MR. GOETZ:                                                       13:25:30

5          Q.    Okay.  This is an old patent.                          13:25:32

6                Do you agree with that?                                13:25:34

7          A.    Yes.                                                   13:25:37

8          Q.    Can you agree that -- can you agree                    13:25:50

9   that this Exhibit 2025 is about bottles for                         13:25:52

10   feeding infants?                                                    13:25:57

11          A.    The title says that it's about a                       13:25:59

12   nursing bottle.                                                     13:26:04

13          Q.    Okay.  Do you agree that Figures 1                     13:26:05

14   through 3 show an infant feeding bottle?                            13:26:09

15          A.    Yes.                                                   13:26:31

16          Q.    And do you agree the nipple is                         13:26:32

17   marked Element 13a in Figures 1 through 3?                          13:26:39

18          A.    Yes.                                                   13:27:00

19          Q.    And where does the base of this                        13:27:00

20   nipple marked as Element 13a begin in your view?                    13:27:02

21                MR. WILLIAMS:  Objection to form and                   13:27:05

22       scope.                                                          13:27:07
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1   BY MR. GOETZ:                                                       13:27:10

2          Q.    And if you want to use the same                        13:27:11

3   orange highlighter, that's fine.  However you                       13:27:12

4   want to do it.                                                      13:27:15

5          A.    Well, if the base is the bottommost                    13:28:27

6   portion of the nipple, excluding the flange --                      13:28:30

7   and I'm not sure there is a flange here or not.                     13:28:41

8   And it's hard to tell if there is an areola                         13:28:52

9   region or not.  So I don't know if it's below the                   13:28:56

10   areola.                                                             13:28:59

11                But the bottommost portion would be                    13:28:59

12   here.                                                               13:29:02

13                (Witness marking with orange                           13:29:04

14   highlighter.)                                                       13:29:06

15          Q.    Okay.  Just for the record, what                       13:29:07

16   have you marked on this exhibit?                                    13:29:10

17          A.    I marked the bottommost portion of                     13:29:13

18   the nipple.                                                         13:29:16

19          Q.    In an orange highlighter?                              13:29:16

20          A.    In fact, I'm not sure that that's a                    13:29:20

21   flange or not.  (Indicating.)  I don't know.  So                    13:29:24

22   if I exclude the flange, yes.                                       13:29:29
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1          Q.    In an orange highlighter?                              13:29:32

2          A.    In an orange highlighter.                              13:29:34

3          Q.    On one side?                                           13:29:37

4          A.    Yes, on one side.                                      13:29:38

5          Q.    In which figure?                                       13:29:40

6          A.    Figure 1.                                              13:29:41

7          Q.    Okay.  And is the base of this                         13:29:42

8   nipple domed in your opinion?                                       13:29:44

9                MR. WILLIAMS:  Objection to form and                   13:29:48

10       scope.                                                          13:29:50

11          A.    It's hard to tell because it's so                      13:30:07

12   small, but it does not appear to be domed.                          13:30:10

13   BY MR. GOETZ:                                                       13:30:12

14          Q.    Is the base of this nipple wide, in                    13:30:12

15   your opinion?                                                       13:30:16

16          A.    No.                                                    13:30:16

17          Q.    And why do you say that?                               13:30:17

18          A.    It looks like the -- except for the                    13:30:24

19   bump there, it's almost a continuation of the                       13:30:28

20   diameter of the nipple.                                             13:30:30

21          Q.    So but you would agree that the base                   13:30:52

22   is wider than the teat, right?                                      13:30:55
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1          A.    Not all of it.  It looks like                          13:31:05

2   it's -- it's almost identical at the bottom of                      13:31:14

3   the base.  (Indicating.)  It's hard to tell from                    13:31:19

4   the drawing, but...                                                 13:31:23

5          Q.    Okay.  And so it sounds like -- I'm                    13:31:25

6   trying to understand here -- it sounds like if                      13:31:40

7   any portion of the base is as narrow as the                         13:31:44

8   nipple, then it's not wide in your view.  Is that                   13:31:54

9   a fair characterization of your thinking on this                    13:31:56

10   issue?                                                              13:32:00

11          A.    If you mean the top portion of the                     13:32:03

12   teat that goes into the baby's mouth --                             13:32:08

13          Q.    That's what I meant, yeah, when I                      13:32:12

14   said nipple.                                                        13:32:14

15          A.    That's what you mean?                                  13:32:14

16          Q.    Yeah.                                                  13:32:16

17          A.    Then I would say correct.                              13:32:17

18          Q.    Okay.  Well, let me reask the                          13:32:22

19   question.                                                           13:32:25

20                Okay.  So just so it's clear, if you                   13:33:22

21   look at the narrowest portion of the base, and                      13:33:36

22   that portion is the same or narrower than the                       13:33:53
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1   nipple, then it's not wide in your view; is that                    13:33:56

2   correct?                                                            13:34:00

3                MR. WILLIAMS:  Objection to form and                   13:34:00

4       scope.                                                          13:34:02

5          A.    I would say that this base is not                      13:34:06

6   wide as it is close to the same diameter as the                     13:34:10

7   nipple portion, as you said at the teat portion.                    13:34:32

8   BY MR. GOETZ:                                                       13:34:35

9          Q.    Yeah.                                                  13:34:36

10                Well, I'm just trying to understand                    13:34:39

11   how -- what is the standard in your mind for                        13:34:40

12   determining whether it's wide or not?  I mean, is                   13:34:46

13   it you just know it when you see it or are you                      13:34:49

14   actually thinking about it in a scientific way?                     13:34:53

15          A.    I'm thinking that in this particular                   13:34:56

16   case, you know, it's difficult to even define a                     13:35:00

17   base because there's hardly anything there.                         13:35:10

18          Q.    I understand.                                          13:35:15

19          A.    It's -- so I'm saying if it's the                      13:35:15

20   lowest part of the nipple and that's not the                        13:35:18

21   flange -- I'm assuming the part below it is the                     13:35:26

22   flange -- then that's what it is and it's about                     13:35:30
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1   the same shape as the -- the same size as the                       13:35:34

2   nipple.  So it's certainly not wide.                                13:35:38

3          Q.    And so how far, sort of, outside the                   13:35:47

4   shape of the teat does it need to be for it to be                   13:35:52

5   wide?                                                               13:35:56

6                MR. WILLIAMS:  Objection to form and                   13:35:58

7       scope.                                                          13:35:59

8          A.    I don't have an exact dimension to                     13:36:00

9   give you.                                                           13:36:11

10                MR. GOETZ:  Okay.  Let's try another                   13:36:12

11       one then.  I'll ask the court reporter to                       13:36:14

12       mark US Patent 535,550 as 2026.                                 13:36:16

13                (Whereupon, Exhibit 2026, US Patent                    13:36:16

14       535,550, was marked for identification.)                        13:36:56

15   BY MR. GOETZ:                                                       13:36:56

16          Q.    This is an old patent too.  Is the                     13:36:56

17   base of the nipple in this patent domed?                            13:36:59

18                MR. WILLIAMS:  Objection to form and                   13:37:02

19       scope.                                                          13:37:03

20          A.    It's difficult for me to tell                          13:38:50

21   exactly where the nipple is, but I don't know                       13:38:53

22   that I can identify a base here.                                    13:39:07
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1   BY MR. GOETZ:                                                       13:39:13

2          Q.    Okay.                                                  13:39:14

3          A.    It looks like there -- if it's the                     13:39:15

4   very bottom part and there's no flange, I don't                     13:39:18

5   even understand how it's attached to the bottle.                    13:39:22

6          Q.    Okay.  Is the base of this nipple                      13:39:25

7   wide in your opinion?                                               13:39:26

8                MR. WILLIAMS:  Objection to form and                   13:39:28

9       scope.                                                          13:39:29

10          A.    No.                                                    13:39:30

11   BY MR. GOETZ:                                                       13:39:30

12          Q.    Why not?                                               13:39:31

13          A.    First, I'm not sure there is a base.                   13:39:31

14   And if there is a base, then it's the very bottom                   13:39:36

15   part, it's -- it actually goes in towards the                       13:39:39

16   inside of the bottle.                                               13:39:44

17          Q.    Okay.  But it's still wider than the                   13:39:52

18   teat, isn't it?                                                     13:39:55

19                MR. WILLIAMS:  Objection to form and                   13:39:59

20       scope.                                                          13:40:01

21          A.    I don't see that it's wider than the                   13:40:05

22   teat.  I'm not sure that there's a -- it's                          13:40:08
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1   hard -- it's -- there's no defining line to                         13:40:35

2   identify where the end of the teat is.  It may be                   13:40:40

3   at the very top of the bottle.                                      13:40:43

4   BY MR. GOETZ:                                                       13:40:45

5          Q.    Okay.                                                  13:40:46

6          A.    It's just --                                           13:40:47

7          Q.    Okay.  This one is not wide, right?                    13:40:59

8          A.    Correct.                                               13:41:05

9                MR. GOETZ:  Okay.  Let's try another                   13:41:07

10       one.  Exhibit 2027 is US Patent 139,958.                        13:41:09

11                (Whereupon, Exhibit 2027, US Patent                    13:41:09

12       139,958, was marked for identification.)                        13:41:43

13   BY MR. GOETZ:                                                       13:41:43

14          Q.    Okay.  Exhibit 2027.  Again, this is                   13:41:44

15   another nursing bottle patent.  You agree?                          13:41:47

16          A.    Yes.                                                   13:41:52

17          Q.    Okay.  And it's got a nipple, right?                   13:41:53

18          A.    Yes.                                                   13:42:01

19          Q.    And where is the base of this                          13:42:01

20   nipple?                                                             13:42:07

21                MR. WILLIAMS:  Objection to form and                   13:42:08

22       scope.                                                          13:42:10
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1          A.    Again, it's difficult to conjecture                    13:42:31

2   that there is a base other than it being the very                   13:42:33

3   bottom of the -- of the nipple, if that's the                       13:42:36

4   definition.                                                         13:42:47

5   BY MR. GOETZ:                                                       13:42:49

6          Q.    Okay.                                                  13:42:50

7          A.    And I don't know if that part inside                   13:42:51

8   is a flange or not.  (Indicating.)  But I would                     13:42:53

9   say it's at the --                                                  13:42:59

10          Q.    You can just mark it with the                          13:43:04

11   highlighter, if you want.                                           13:43:06

12          A.    If anywhere, it would be right                         13:43:08

13   there.  Very tiny little base.  (Indicating.)                       13:43:10

14                (Witness marking document orange                       13:43:18

15   highlighter.)                                                       13:43:19

16          Q.    Say what you've done. "I've marked                     13:43:20

17   in orange highlighter in Figure" whatever.                          13:43:23

18          A.    I marked in orange highlighter in                      13:43:23

19   Figure 2 the lowest portion of the nipple,                          13:43:28

20   assuming that's the base.                                           13:43:42

21          Q.    Is the base of the nipple domed in                     13:43:43

22   your opinion?                                                       13:43:46
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1                MR. WILLIAMS:  Objection to form and                   13:43:47

2       scope.                                                          13:43:48

3          A.    In my opinion, yes.                                    13:43:53

4   BY MR. GOETZ:                                                       13:43:55

5          Q.    And is the base of this nipple wide                    13:43:55

6   in your opinion?                                                    13:43:57

7          A.    No.                                                    13:43:57

8          Q.    Why?                                                   13:43:58

9                MR. WILLIAMS:  Objection to form and                   13:44:00

10       scope.                                                          13:44:02

11          A.    It's just barely wider than the base                   13:44:02

12   of the teat portion of the nipple.                                  13:44:07

13   BY MR. GOETZ:                                                       13:44:12

14          Q.    And how much wider -- I'm sorry.                       13:44:14

15          A.    If you want to --                                      13:44:21

16                Go ahead.                                              13:44:23

17          Q.    I just didn't understand your                          13:44:24

18   question, you said --                                               13:44:25

19          A.    I didn't ask a question.                               13:44:27

20          Q.    I'm sorry.  I didn't understand your                   13:44:29

21   answer.                                                             13:44:29

22                You said, quote, It's just barely                      13:44:31
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1   wider than the base of the teat portion of the                      13:44:34

2   nipple.                                                             13:44:36

3                What is "it"?                                          13:44:36

4          A.    The -- the base.                                       13:44:38

5          Q.    Okay.  And so how much wider does                      13:44:41

6   the base need to be from the teat portion for it                    13:44:43

7   to be a nipple with a wide base in your opinion?                    13:44:46

8                MR. WILLIAMS:  Objection to form and                   13:44:49

9       scope.                                                          13:44:50

10          A.    I don't have any --                                    13:44:51

11   BY MR. GOETZ:                                                       13:44:53

12          Q.    Go ahead.                                              13:44:54

13          A.    I don't have an exact dimension to                     13:44:54

14   give you.                                                           13:44:58

15          Q.    Do you have any sort of metric at                      13:44:59

16   all by which we could understand how to make that                   13:45:04

17   determination in your view?                                         13:45:05

18                MR. WILLIAMS:  Objection to form and                   13:45:09

19       scope.                                                          13:45:10

20          A.    I don't have a definitive answer to                    13:45:11

21   give you.                                                           13:45:21

22   BY MR. GOETZ:                                                       13:45:22
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1          Q.    I'm not asking for a definitive                        13:45:22

2   answer.  I'm asking for anything.                                   13:45:25

3                Do you have any other words to say                     13:45:26

4   that would help someone understand how you make                     13:45:28

5   that determination?                                                 13:45:31

6                MR. WILLIAMS:  Same objection.                         13:45:32

7          A.    Not at this time.                                      13:45:35

8   BY MR. GOETZ:                                                       13:45:36

9          Q.    Okay.  Okay.  Can you look at                          13:45:37

10   Exhibit 2016 which is your notes that you                           13:46:14

11   brought?                                                            13:46:16

12          A.    Yes.                                                   13:46:16

13          Q.    And what are those?                                    13:46:36

14          A.    Pardon me?                                             13:46:37

15          Q.    What are those?  What is that                          13:46:39

16   document?                                                           13:46:41

17          A.    Those are just -- it's just                            13:46:41

18   information identifying who's in the room here                      13:46:50

19   from Baker Botts, from Fish & Richardson, both in                   13:46:53

20   the room and possibly online.  It has the address                   13:47:03

21   of where we are today, as well as just the two --                   13:47:08

22   reference to the two patents, the '930 and the                      13:47:15
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1   '244, who the inventor of those are, the relevant                   13:47:21

2   claims for the IPR, and then the grounds of the                     13:47:28

3   IPR with the associated references.                                 13:47:34

4          Q.    Okay.  And what's the purpose of the                   13:47:39

5   document, just to refresh your recollection?                        13:47:40

6          A.    Just to make it easy for me to --                      13:47:44

7   without looking at Ground 1 or Ground 2 or Ground                   13:47:50

8   3 to know what it is or the people that are here,                   13:47:55

9   to know their names and not just for today but in                   13:47:57

10   the future.                                                         13:48:01

11          Q.    Okay.  I understand.  Thank you.                       13:48:01

12                Okay.  We're going to talk about                       13:48:03

13   Ground 1 on the '930 patent which is the                            13:48:05

14   Meyers-Sepehr combination.  You can look at                         13:48:08

15   whatever you want there.  You have it in your --                    13:48:13

16   you have your expert report, expert declaration.                    13:48:15

17                By the way, how have you been saying                   13:48:20

18   Sepehr?                                                             13:48:22

19          A.    I think I say Sepehr.                                  13:48:25

20          Q.    Sepehr?                                                13:48:27

21          A.    I don't know the correct way to say                    13:48:28

22   it.                                                                 13:48:29
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1          Q.    Sepehr, yeah.  We've been debating                     13:48:30

2   it too.  No one really knows.                                       13:48:33

3                Okay.  And this ground, Meyers is                      13:49:02

4   the primary reference; is that fair?                                13:49:05

5                MR. WILLIAMS:  Objection to form.                      13:49:09

6          A.    Yes.                                                   13:49:16

7   BY MR. GOETZ:                                                       13:49:16

8          A.    And I have it here.  It's been                         13:49:17

9   premarked as Exhibit 1006.  Handing that to you.                    13:49:19

10                MR. GOETZ:  Oh, you can put the                        13:49:38

11       sticker on.                                                     13:49:39

12                (Whereupon, Exhibit 1006, Meyers                       13:49:39

13       reference, was marked for identification.)                      13:49:41

14   BY MR. GOETZ:                                                       13:49:41

15          Q.    Okay.  Do you have the Meyers                          13:49:43

16   reference in front of you, sir?                                     13:49:44

17          A.    Yes.                                                   13:49:47

18          Q.    And you studied this for purposes of                   13:49:48

19   your opinions in this case?                                         13:49:51

20          A.    Yes.                                                   13:49:56

21          Q.    Okay.  And the basic invention in                      13:49:56

22   this patent is a one-piece nipple collar sort of                    13:50:00
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1   combination, right?                                                 13:50:07

2          A.    Yes.                                                   13:50:09

3          Q.    And in Paragraph 1 -- sorry --                         13:50:10

4   Column 1, Lines, say, 7 through 32, the patent                      13:50:12

5   describes the problems that it was trying to                        13:50:19

6   solve.                                                              13:50:21

7                Do you agree?                                          13:50:21

8          A.    Column 1, Lines -- which lines?                        13:50:25

9          Q.    It's like roughly 7 through 32.                        13:50:29

10          A.    Okay.  (Witness reading the                            13:50:33

11   document.)                                                          13:51:23

12                Yes.                                                   13:51:50

13          Q.    Okay.  I mean, most of the bottles                     13:51:53

14   on the market today, you can separate the nipple                    13:51:56

15   and the collar.                                                     13:51:58

16                Do you agree with that statement?                      13:51:59

17                MR. WILLIAMS:  Objection to form and                   13:52:01

18       scope.                                                          13:52:02

19          A.    I haven't looked at that in several                    13:52:07

20   years.                                                              13:52:09

21   BY MR. GOETZ:                                                       13:52:09

22          Q.    When you were looking at it in your                    13:52:09
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1   last few years at Medela, was that true?                            13:52:12

2          A.    Yes.                                                   13:52:15

3          Q.    Do you agree that these are, you                       13:52:15

4   know, actual pressing problems in the art?                          13:52:18

5          A.    Cleaning and reassembly?  They are                     13:52:27

6   problems in the art.                                                13:52:33

7          Q.    And you think they're solved by                        13:52:34

8   having the overmolding?                                             13:52:42

9          A.    I think they are partially addressed                   13:52:44

10   by having the overmolding.                                          13:52:47

11          Q.    And just to understand how this                        13:53:00

12   Meyers system works, it has a vent, right?                          13:53:03

13          A.    Correct.                                               13:53:10

14          Q.    And that vent permits ambient air to                   13:53:14

15   be drawn back into the nurser bottle around the                     13:53:20

16   collar threads 5, right?                                            13:53:23

17          A.    Correct.                                               13:53:50

18          Q.    Okay.  And that's similar to the                       13:53:53

19   vent in your design of the supplemental feeder,                     13:53:54

20   right?                                                              13:53:58

21          A.    Similar.                                               13:54:00

22          Q.    Yeah.  And if you look at Figure 9,                    13:54:00
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1   reference numeral 15 is part of the collar,                         13:54:19

2   right?                                                              13:54:30

3          A.    It's the collar lower edge.                            13:54:48

4          Q.    The lower edge, right, but that                        13:54:50

5   structure that it's pointing to is the collar.                      13:54:53

6   That's your understanding of this reference; is                     13:54:55

7   that correct?                                                       13:55:01

8                MR. WILLIAMS:  Objection to form.                      13:55:01

9          A.    Correct.                                               13:55:01

10   BY MR. GOETZ:                                                       13:55:02

11          Q.    Okay.  And then it's probably                          13:55:02

12   easiest for me to just highlight this.  Could I                     13:55:05

13   have your copy?                                                     13:55:08

14          A.    (Handing.)                                             13:55:10

15          Q.    (Indicating.)  And I'm handing it                      13:55:30

16   back to you.  I've highlighted in Figures 9 where                   13:55:36

17   -- reference numeral 15 where I think the collar                    13:55:41

18   sort of goes up along the side of the opening.                      13:55:46

19   And I think I've highlighted the same structure                     13:55:48

20   in Figure 7.                                                        13:55:51

21                And my question is:  Do you agree                      13:55:52

22   with that understanding of what's being disclosed                   13:55:54
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1   here?                                                               13:55:57

2                MR. WILLIAMS:  Objection to form and                   13:55:57

3       scope.                                                          13:55:59

4          A.    (Witness reading document.)                            13:55:59

5   BY MR. GOETZ:                                                       14:02:04

6          Q.    It's a tricky one, huh?                                14:02:04

7          A.    Yes, I'm trying to see the                             14:02:08

8   difference between the two figures.  Figure 9 is                    14:02:10

9   a straight cross-section, and I think the two are                   14:02:16

10   not highlighting the same things.                                   14:02:25

11          Q.    I'm trying to highlight the collar                     14:02:29

12   in each picture.                                                    14:02:31

13          A.    I don't think Figure 7 shows the                       14:02:32

14   collar, but I'm not sure.                                           14:02:35

15          Q.    Okay.                                                  14:02:37

16          A.    (Reading to self).                                     14:02:46

17                I just don't know how to answer if                     14:03:30

18   it's the same or not.                                               14:03:33

19          Q.    You just don't know?                                   14:03:34

20          A.    I just don't know.                                     14:03:36

21          Q.    Okay.  Fine.  I'm just going to take                   14:03:38

22   it back.                                                            14:03:38
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1                Actually, I'm highlighting a little                    14:03:38

2   bit more.  I actually think the collar goes up a                    14:03:40

3   little bit too in both.  The exhibit reflects in                    14:03:42

4   pink, I'm highlighting where I think is the                         14:03:49

5   collar in Figure 5, Figure 7, and Figure 9.                         14:03:50

6                You just don't know whether that's                     14:03:53

7   true or not; is that fair?                                          14:03:56

8                MR. WILLIAMS:  Objection to form.                      14:03:58

9   BY MR. GOETZ:                                                       14:04:05

10          Q.    I don't want to spend another                          14:04:05

11   20 minutes waiting for you to look, sir.  I'm                       14:04:08

12   just confirming what you said under oath a few                      14:04:10

13   seconds ago; is that true?                                          14:04:13

14          A.    In Figure 9, I believe that is the                     14:04:14

15   collar.                                                             14:04:18

16          Q.    In Figure 9?                                           14:04:18

17          A.    In Figure 7.  I'm just not sure.                       14:04:20

18          Q.    You're not sure.  Okay?                                14:04:37

19                And I guess to be fair, one of the                     14:04:42

20   reasons maybe you haven't thought about it is                       14:04:44

21   your proposed combination doesn't impact that                       14:04:48

22   area of the structure in Meyers; is that fair?                      14:04:50
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1                MR. WILLIAMS:  Objection to form.                      14:04:55

2          A.    No, just looking at the description                    14:04:57

3   in the patent and looking at the drawing itself,                    14:05:01

4   where it doesn't look like a cross-hatched area                     14:05:03

5   and it says it's fragmentary and it doesn't                         14:05:07

6   actually point to Collar 2 in that figure.                          14:05:11

7   BY MR. GOETZ:                                                       14:05:18

8          Q.    You just don't know?                                   14:05:18

9          A.    I just don't know.                                     14:05:19

10          Q.    And so how does that sort of                           14:05:20

11   generally impact, you know, your thinking when                      14:05:23

12   using a piece of prior art and then obviousness                     14:05:26

13   combination, you know, in the aspect that you                       14:05:30

14   just don't know sort of what it's disclosing?                       14:05:32

15   How does it impact your thinking?                                   14:05:35

16          A.    I think it's disclosed elsewhere.                      14:05:38

17          Q.    What's disclosed elsewhere?                            14:05:40

18          A.    The collar.                                            14:05:43

19          Q.    Okay.  But you're not -- in general,                   14:05:44

20   you're not concerned with not understanding all                     14:05:47

21   the aspects of a reference when rendering an                        14:05:49

22   opinion on obviousness; is that a fair statement?                   14:05:53
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Page 149

1                MR. WILLIAMS:  Objection to form.                      14:05:57

2          A.    No, it's not a fair statement.                         14:05:57

3   BY MR. GOETZ:                                                       14:05:59

4          Q.    Okay.  Well, then how could you have                   14:05:59

5   rendered an opinion on obviousness in this case                     14:06:01

6   on an aspect of the reference you don't                             14:06:05

7   understand?                                                         14:06:06

8                MR. WILLIAMS:  Objection to form.                      14:06:07

9   BY MR. GOETZ:                                                       14:06:07

10          Q.    Maybe I'm misunderstanding what                        14:06:08

11   you're saying.  Help me understand.                                 14:06:10

12                MR. WILLIAMS:  Objection to form.                      14:06:13

13          A.    I think the figures are clear.  This                   14:06:14

14   aspect of Figure 7, you're asking me if 9 and 7                     14:06:20

15   are the same and pointing to the same structure,                    14:06:30

16   and Figure 9 is clear that that structure where                     14:06:32

17   it has 15 pointing to it, is indeed the -- the                      14:06:38

18   collar cross-section.  In Figure 7, there's no                      14:06:49

19   markings on it that make it look like the collar                    14:06:54

20   cross-section.  It looks as if it's the collar                      14:06:59

21   missing from that area as -- so you asked me if                     14:07:02

22   they were the same, and I'm just saying they do                     14:07:10
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1   not look the same.                                                  14:07:17

2   BY MR. GOETZ:                                                       14:07:19

3          Q.    Okay.  Okay.  If you turn to your                      14:07:22

4   declaration on Page 82, you have a picture of                       14:07:34

5   Figure 5 of Meyers that -- you have two, a top                      14:07:38

6   and a bottom, of Page 82; is that correct?                          14:07:42

7          A.    That's correct.                                        14:07:49

8          Q.    Okay.  And those are your                              14:07:51

9   designations as to which -- how you're mapping                      14:07:53

10   the teat portion, areola portion, and base                          14:07:56

11   portion onto Meyers; is that correct?                               14:07:59

12          A.    It's showing the base portion on                       14:08:14

13   Meyers, the areola portion, and the teat portion.                   14:08:16

14                The bottom one shows our                               14:08:20

15   construction; and the top one shows Patent                          14:08:24

16   Owner's construction.                                               14:08:27

17          Q.    So the areola portion is not domed                     14:09:10

18   in Meyers.                                                          14:09:13

19                Do you agree with that?                                14:09:13

20                MR. WILLIAMS:  Objection scope.                        14:09:18

21          A.    I agree with that.                                     14:09:26

22   BY MR. GOETZ:                                                       14:09:29

Page 151

1          Q.    And in Meyers the lowest convex                        14:09:30

2   section of the base you're pointing to at least                     14:09:33

3   in part to satisfy the arch-shaped                                  14:09:35

4   cross-sectional profile aspect of the domed                         14:09:38

5   configuration construction; is that fair?                           14:09:43

6                MR. WILLIAMS:  Objection to form.                      14:09:46

7          A.    There is a domed configuration on                      14:09:48

8   the base portion.                                                   14:09:54

9   BY MR. GOETZ:                                                       14:09:55

10          Q.    Right.                                                 14:10:01

11                With respect to, say, for example,                     14:10:02

12   the Mayborn's proposed construction which I think                   14:10:03

13   the board adopted is the arch-shaped                                14:10:07

14   cross-sectional profile that that portion is                        14:10:10

15   shown on Page 82 at the top satisfies Patent                        14:10:14

16   Owner's construction in your opinion, correct?                      14:10:17

17          A.    You're saying the Patent Owner's                       14:10:24

18   construction satisfies the Patent Owner's                           14:10:27

19   construction.                                                       14:10:30

20          Q.    Huh?                                                   14:10:32

21          A.    You said the top figure, which is                      14:10:34

22   the Patent Owner's construction matches the                         14:10:36

Page 152

1   Patent Owner's construction.                                        14:10:39

2                Did I not hear that correctly?                         14:10:42

3          Q.    Maybe I said it wrong.  I'm sorry.                     14:10:45

4                The top of the Figure 5 on Page 82                     14:10:46

5   shows your mapping based on the Patent Owner's                      14:10:49

6   construction; is that fair?                                         14:10:54

7          A.    Yes.                                                   14:10:59

8          Q.    Okay.  Okay.  And then ultimately                      14:10:59

9   you combine the Meyers or Meyers disclosure with                    14:11:29

10   Sepehr; is that right?                                              14:11:36

11          A.    Yes.                                                   14:11:41

12          Q.    My understanding is that Figure 1 of                   14:11:46

13   Page 98 in your declaration is your -- is that                      14:11:49

14   combination; is that right?                                         14:11:52

15          A.    That's Ground 2.                                       14:12:17

16          Q.    Okay.  Ground 2 is still Meyers in                     14:12:19

17   view of Sepehr?                                                     14:12:36

18          A.    And Ishimaru.                                          14:12:37

19          Q.    I see.                                                 14:12:40

20                Do you have a depiction of your                        14:12:41

21   combination of Ground 1 -- let's go back.  I                        14:12:44

22   think you did.  Yeah, it's Figure 1 on Page 61.                     14:12:49
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Page 153

1   My fault.                                                           14:12:58

2          A.    Figure 1 and Figure 2.                                 14:13:25

3          Q.    And is the idea here that Figure 1                     14:13:26

4   is a cross-section of Figure 2?                                     14:13:29

5          A.    Yes.                                                   14:13:36

6          Q.    Along Line 1-1 in Figure 2?  Is that                   14:13:36

7   right?  It's along that line?                                       14:15:06

8          A.    I'm looking for the reference to                       14:15:07

9   ensure that that is the case.                                       14:15:09

10          Q.    Oh, I see.  Okay.                                      14:15:11

11          A.    If you have that reference, it would                   14:15:12

12   be nice to see.                                                     14:15:15

13          Q.    I don't have it.  No.  Just it seems                   14:15:16

14   like that's what is happening there given the                       14:15:17

15   figure.  But if you don't know, you don't know.                     14:15:19

16          A.    It appears to be.                                      14:15:22

17          Q.    Okay.  And the idea here is that                       14:15:23

18   these two figures are -- represent the                              14:15:25

19   combination of Meyers in view of Sepehr; is that                    14:15:30

20   right?                                                              14:15:34

21          A.    Yes.                                                   14:15:38

22                MR. WILLIAMS:  Just, Counsel, we've                    14:15:42
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1       been going like an hour and 20-something                        14:15:43

2       minutes.                                                        14:15:45

3                MR. GOETZ:  Yeah.  I'm just getting                    14:15:46

4       lost in the fun here.  Let's take a break.                      14:15:50

5                THE COURT REPORTER:  Off the record.                   14:15:57

6                (Recess taken.)                                        14:16:00

7                MR. GOETZ:  Let's go back on the                       14:35:17

8       record.                                                         14:35:19

9                And, yes, sir.  You have some                          14:35:19

10       comment.  Go right ahead.                                       14:35:20

11          A.    So Figure 7 and Figure 9 --                            14:35:27

12          Q.    Of?                                                    14:35:32

13          A.    -- of the '810 patent --                               14:35:32

14          Q.    Okay.                                                  14:35:35

15          A.    -- so the difference between those                     14:35:35

16   two where you asked me if they were the same is                     14:35:37

17   that if we look at the description of 7, it says                    14:35:40

18   it's a fragmentary and large view of an upper                       14:35:47

19   portion of the base area of the nipple portion.                     14:35:52

20                And Figure 9 says a fragmentary and                    14:35:54

21   large longitudinal cross-section of the nipple                      14:36:02

22   collar.                                                             14:36:05
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1                So I believe the collar is left out                    14:36:06

2   of Figure 7, which is shown.  Which is why they                     14:36:09

3   are not the same.                                                   14:36:12

4          Q.    There's no cross-hatching there                        14:36:13

5   because it's without the collar?                                    14:36:16

6          A.    Correct.                                               14:36:18

7          Q.    Okay.                                                  14:36:18

8                MR. GOETZ:  I'm going to mark as the                   14:36:23

9       next exhibit, 2028.                                             14:36:26

10                (Whereupon, Exhibit 2028, Single                       14:36:26

11       page out of Petition, was marked for                            14:36:26

12       identification.)                                                14:36:37

13   BY MR. GOETZ:                                                       14:36:37

14          Q.    This page from the Petition,                           14:36:37

15   whatever page number is at the bottom -- and the                    14:36:39

16   only reason I did that is because I wanted a                        14:36:42

17   bigger picture of the picture we were talking                       14:36:44

18   about, which I think is Figure 1, your Figure 1                     14:36:47

19   on Page 61 of your declaration.                                     14:36:49

20          A.    Okay.                                                  14:36:52

21          Q.    And so the first question is:  Do                      14:36:52

22   you -- can we agree that the two figures on the                     14:36:54

Page 156

1   exhibit that I just marked, 2028, are, in fact,                     14:36:57

2   your Figure 1 and Figure 2 of Ground 1?                             14:37:06

3          A.    Yes.                                                   14:37:14

4          Q.    Okay.  And what I'd like to do is                      14:37:14

5   I'd like for you to indicate for me where the                       14:37:24

6   three portions begin and end in your opinion.                       14:37:27

7                I brought you a ruler.  If you want                    14:37:30

8   to use a ruler to draw a straight line.  And you                    14:37:34

9   can use a blue pen.  And you can look at whatever                   14:37:37

10   you want.  I just want to try to understand where                   14:37:39

11   the base portion, the areola portion, and the                       14:37:41

12   teat portion -- where the dividing lines are for                    14:37:44

13   purposes of your opinion.                                           14:37:49

14                And you can use a ruler, if you                        14:38:10

15   want.  You don't have to...                                         14:38:13

16          A.    It's okay.                                             14:38:17

17          Q.    Okay.                                                  14:38:19

18          A.    (Witness reviewing document.)                          14:40:44

19          Q.    Can I help you find something, sir?                    14:40:46

20          A.    The drawing that shows --                              14:40:50

21          Q.    The one that we were looking at                        14:40:51

22   earlier?                                                            14:40:55
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1          A.    Not the one we were looking at                         14:40:55

2   earlier, but there's another one.                                   14:40:57

3          Q.    There's 82.  Page 82.                                  14:40:59

4                Did you find something?                                14:41:16

5          A.    (Witness drawing in blue pen on                        14:41:19

6   Exhibit 2028.)                                                      14:41:38

7          Q.    82 is where we were talking about                      14:42:32

8   before, right, and that's where you separated the                   14:42:34

9   teat portion, the areola portion, and the base                      14:42:37

10   portion?                                                            14:42:39

11          A.    Yeah.  Okay.                                           14:42:39

12          Q.    Okay.  Sir, what have you -- can I                     14:43:00

13   just look at it, please?                                            14:43:03

14                Okay.  So the top line is what?                        14:43:07

15          A.    Above the top line is the teat.                        14:43:10

16          Q.    Okay.                                                  14:43:13

17          A.    Then the areola.                                       14:43:14

18          Q.    Is in between the two lines?                           14:43:16

19          A.    Is in between.  And then the base.                     14:43:18

20          Q.    And then the base is below it?                         14:43:20

21          A.    Yes.                                                   14:43:22

22          Q.    And that's Exhibit 2028.                               14:43:22

Page 158

1                Okay.  So let's take a look at the                     14:43:41

2   other reference in the combination, which is                        14:43:43

3   Sepehr reference, which has been premarked as                       14:43:47

4   Exhibit 1007.                                                       14:43:52

5                (Whereupon, Exhibit 1007, Sepehr                       14:43:52

6       reference, was marked for identification.)                      14:43:52

7                BY MR. GOETZ:                                          14:43:52

8          Q.    And what is the Sepehr reference                       14:44:29

9   about?                                                              14:44:32

10          A.    It's a nipple showing a one-way air                    14:44:37

11   valve with a slit.                                                  14:44:46

12          Q.    There's two embodiments.  Is that                      14:44:47

13   your understanding?                                                 14:44:51

14          A.    Yes.                                                   14:44:58

15          Q.    And would you say that the bottle                      14:44:58

16   shown in Figure 3 are conventional bottles?                         14:45:03

17                MR. WILLIAMS:  Objection to form.                      14:45:08

18          A.    Again, there's no definition for a                     14:45:18

19   conventional bottle, but it's a bottle that would                   14:45:21

20   not be unusual to be seen with a feeding system.                    14:45:24

21   BY MR. GOETZ:                                                       14:45:33

22          Q.    Let me go back to Exhibit 1006,                        14:45:34

Page 159

1   which is the Meyers reference.                                      14:45:38

2                Do you have that, sir?  Could you                      14:45:39

3   fish that out of your stack there, please.                          14:45:43

4                Column 3?                                              14:45:53

5          A.    Wait.  Wait.  Which one?                               14:45:54

6          Q.    Meyers.                                                14:45:56

7          A.    Oh, 1006.  Meyers.  Yes.                               14:45:56

8          Q.    Column 3 --                                            14:45:58

9          A.    Okay.                                                  14:46:00

10          Q.    -- Line 15.                                            14:46:00

11                Do you see how it says "conventional                   14:46:04

12   bottles" right there on that line?                                  14:46:06

13          A.    Line 15, Column 3, yes.                                14:46:17

14          Q.    Okay.  You don't know what that                        14:46:19

15   means, though, right?                                               14:46:21

16                MR. WILLIAMS:  Objection to form.                      14:46:22

17          A.    I assume -- well, in context of what                   14:46:26

18   is being said in the patent, this -- I would                        14:46:34

19   interpret "conventional bottles" to mean bottles                    14:46:48

20   that are available -- generally available at the                    14:46:53

21   time of the patent.                                                 14:46:58

22   BY MR. GOETZ:                                                       14:47:02
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1          Q.    So conventional nipples means the                      14:47:02

2   same thing, I guess?                                                14:47:07

3                MR. WILLIAMS:  Objection to form and                   14:47:08

4       scope.                                                          14:47:09

5          A.    Yes.                                                   14:47:10

6   BY MR. GOETZ:                                                       14:47:15

7          Q.    Okay.  Okay.  Back to Sepehr.  On                      14:47:16

8   Page 2, Line 13, it talks about that the valve --                   14:47:37

9   you know what a valve is, right, sir?                               14:47:47

10          A.    Yes.                                                   14:47:53

11          Q.    Can we agree that a valve is                           14:47:53

12   something that opens and closes to allow fluid                      14:47:56

13   flow?  Is that a fair understanding of what a                       14:47:59

14   valve is?                                                           14:48:01

15                MR. WILLIAMS:  Objection to form.                      14:48:04

16       Scope.                                                          14:48:08

17          A.    I don't -- I'm not sure it has to                      14:48:09

18   open and close to be an effective valve.                            14:48:30

19   BY MR. GOETZ:                                                       14:48:34

20          Q.    So you think you can have a valve                      14:48:34

21   without opening and closing?                                        14:48:38

22          A.    Yes.                                                   14:48:44
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Page 161

1          Q.    How could you have that?                               14:48:44

2          A.    It could -- it could be something                      14:48:49

3   where, for example, you allow resistance to flow                    14:48:56

4   in one direction and no resistance to flow in                       14:49:08

5   another direction without it necessarily opening                    14:49:13

6   and closing.                                                        14:49:17

7          Q.    And so in your hypothetical, the                       14:49:19

8   valve doesn't actually stop the flow of the                         14:49:22

9   fluid, it just slows it down?                                       14:49:24

10                MR. WILLIAMS:  Objection to form.                      14:49:27

11   BY MR. GOETZ:                                                       14:49:29

12          Q.    It's a valve you can't turn off?                       14:49:30

13          A.    It depends how much is going through                   14:49:32

14   it and how fast and how often the direction                         14:49:34

15   changes of flow and --                                              14:49:38

16          Q.    Okay.  Well, a valve isn't the same                    14:49:40

17   as a vent.  You agree with that, don't you?                         14:49:43

18          A.    I agree they are not the same.                         14:49:49

19          Q.    Okay.  Have you ever dealt with                        14:49:52

20   creating a slit valve in silicone material, in                      14:49:54

21   terms of manufacturing or design?                                   14:50:00

22          A.    Yes.                                                   14:50:01
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1          Q.    Was there any problems with that, in                   14:50:02

2   your experience?                                                    14:50:05

3                MR. WILLIAMS:  Objection to scope.                     14:50:09

4          A.    There can be.                                          14:50:11

5   BY MR. GOETZ:                                                       14:50:13

6          Q.    Like what?                                             14:50:13

7          A.    If you don't slit it far enough, the                   14:50:15

8   valve may not open or it may require more force                     14:50:24

9   to open.  And usual --                                              14:50:29

10          Q.    What do you mean "slit it far                          14:50:35

11   enough"?                                                            14:50:38

12          A.    The length of the slit and how far                     14:50:41

13   it goes up the sidewalls.                                           14:50:43

14          Q.    Okay.  Any other problems?                             14:50:47

15          A.    The material can have variations in                    14:50:50

16   the amount of force required to open it.                            14:50:57

17          Q.    Okay.  Fair enough.  Any other                         14:51:00

18   issues?                                                             14:51:02

19          A.    If a lot of force is applied to the                    14:51:06

20   valve, it could tear.                                               14:51:10

21          Q.    Okay.  Any other issues?                               14:51:12

22          A.    The two sides could potentially                        14:51:23
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1   stick together.                                                     14:51:26

2          Q.    That happens sometimes, you've seen                    14:51:28

3   that?                                                               14:51:30

4          A.    I've seen it in parts that have been                   14:51:33

5   sitting for exceptionally long periods of time.                     14:51:35

6          Q.    Roughly, like how -- are you talking                   14:51:40

7   about months or years or what, just in terms of                     14:51:43

8   what context?                                                       14:51:46

9          A.    Yeah, like, for months or years,                       14:51:47

10   yeah.                                                               14:51:51

11          Q.    Does the temperature that they're                      14:51:51

12   stored at matter for that; do you know?                             14:51:54

13          A.    I do not know.                                         14:51:57

14          Q.    Okay.  Any other problems that you                     14:51:57

15   have in making slit valves in silicone?                             14:52:01

16                MR. WILLIAMS:  Objection; scope.                       14:52:06

17          A.    Not that I recall at this time.                        14:52:07

18   BY MR. GOETZ:                                                       14:52:09

19          Q.    Okay.  And so based on my reading of                   14:52:11

20   your Ground 1, you are relying on Figure 1                          14:52:15

21   essentially of the Sepehr reference; is that                        14:52:20

22   fair?                                                               14:52:26

Page 164

1          A.    Yes.                                                   14:52:30

2          Q.    Okay.  And you're not -- you're not                    14:52:31

3   relying on the other figures or any bits of the                     14:52:36

4   description, are you?                                               14:52:43

5                MR. WILLIAMS:  Objection to form.                      14:52:45

6          A.    Well, Figure 3 is -- shows the                         14:52:48

7   bottle.                                                             14:52:51

8   BY MR. GOETZ:                                                       14:52:53

9          Q.    Oh, fair enough.  Yeah.                                14:52:53

10                So let me try it this way.  So for                     14:52:57

11   purposes of your ground -- well, for purposes of                    14:53:00

12   your ground -- for purposes of your reliance on                     14:53:05

13   Sepehr in this IPR, you're relying on Figure 1                      14:53:08

14   and Figure 3 and its descriptions and nothing                       14:53:12

15   else.  Is that fair to say it like that?                            14:53:16

16          A.    Sorry, I'm just --                                     14:53:46

17          Q.    It's fine.                                             14:53:49

18          A.    Yes.                                                   14:55:28

19          Q.    Okay.  And if you look at Figure 1                     14:55:29

20   of the Sepehr reference, I don't know what he                       14:55:41

21   calls it.  Baby feeding teat, it has uniform                        14:55:58

22   thickness except for the aperture and the valve.                    14:56:06
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Page 165

1                I mean, does that -- do you agree                      14:56:09

2   with that?                                                          14:56:12

3                MR. WILLIAMS:  Objection to form.                      14:56:13

4          A.    The aperture in the valve or the                       14:56:16

5   aperture and the valve?                                             14:56:19

6   BY MR. GOETZ:                                                       14:56:22

7          Q.    Setting aside the valve and the                        14:56:22

8   aperture at the top, a skilled artisan would                        14:56:25

9   consider this reference as disclosing a teat with                   14:56:30

10   the same thickness throughout.                                      14:56:35

11                Do you agree with that?                                14:56:35

12                MR. WILLIAMS:  Objection to form.                      14:56:37

13          A.    It appears so.                                         14:56:39

14   BY MR. GOETZ:                                                       14:56:41

15          Q.    Okay.  And can we agree that the                       14:56:41

16   Sepehr valve is projecting inwardly?                                14:56:43

17          A.    Inwardly and downwardly.                               14:56:52

18          Q.    Okay.  Can we agree that it's more                     14:56:54

19   inwardly than downwardly?                                           14:56:56

20                MR. WILLIAMS:  Objection to form and                   14:56:59

21       scope.                                                          14:57:01

22          A.    It appears that way.                                   14:57:11

Page 166

1   BY MR. GOETZ:                                                       14:57:12

2          Q.    Okay.  And the flanges on either                       14:57:12

3   side of Figure 1, are you reading that as the                       14:57:20

4   flange?  Is that your understanding?                                14:57:23

5                MR. WILLIAMS:  Objection to form.                      14:57:27

6          A.    Yes.                                                   14:57:28

7   BY MR. GOETZ:                                                       14:57:29

8          Q.    There is a discussion of colic in                      14:58:28

9   this reference, if you look at column or Page 1,                    14:58:30

10   the second full paragraph.  Could you just read                     14:58:35

11   that to yourself?                                                   14:58:39

12          A.    Page 1 -- starting with                                14:58:41

13   "Conventional baby bottle feeder..."?                               14:58:49

14          Q.    Yeah.                                                  14:58:54

15          A.    Yeah.                                                  14:58:55

16                (Witness reading document.)                            14:58:58

17                Okay.                                                  14:59:16

18          Q.    Okay.  Do you agree with that                          14:59:17

19   description?                                                        14:59:20

20                MR. WILLIAMS:  Objection to form.                      14:59:20

21          A.    No.                                                    14:59:22

22   BY MR. GOETZ:                                                       14:59:27

Page 167

1          Q.    Okay.  What don't you agree about?                     14:59:27

2   What don't you agree with in the context of this                    14:59:31

3   description Column 1, Lines 9 through 16 of                         14:59:34

4   Exhibit 1007?                                                       14:59:40

5          A.    It generalizes that conventional                       14:59:42

6   baby bottles don't have valves or a way to remove                   14:59:46

7   the vacuum.                                                         14:59:53

8          Q.    Right.  And is the objection that                      14:59:54

9   you don't know what a conventional baby bottle                      14:59:57

10   is?                                                                 15:00:02

11          A.    Assuming that baby bottles are                         15:00:02

12   conventional, being that they're available on the                   15:00:11

13   market is that many had venting systems in them.                    15:00:15

14          Q.    Okay.  Do you agree with the                           15:00:22

15   description of the basic cause of colic?                            15:01:11

16                MR. WILLIAMS:  Objection to scope.                     15:01:17

17          A.    There is a controversy around what                     15:01:22

18   causes colic.                                                       15:01:28

19   BY MR. GOETZ:                                                       15:01:31

20          Q.    Okay.  This is like the other                          15:01:31

21   controversy we had.  So let's talk about this.                      15:01:34

22   What is -- what's your understanding of the colic                   15:01:37
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1   controversy?                                                        15:01:40

2          A.    The question is what causes colic                      15:01:50

3   and what the definition of colic actually is.                       15:01:53

4          Q.    Okay.                                                  15:01:58

5          A.    And a lot of baby bottles and                          15:02:02

6   nipples where the baby does get air and air gets                    15:02:07

7   into the baby's stomach and causes discomfort,                      15:02:11

8   you would say that -- you know, people interpret                    15:02:15

9   that as the baby having colic.                                      15:02:18

10          Q.    Okay.                                                  15:02:21

11          A.    But that's not necessarily the basic                   15:02:21

12   cause of colic.                                                     15:02:24

13          Q.    Okay.  What's the debate?                              15:02:25

14          A.    There could be other causes.                           15:02:28

15          Q.    Okay.                                                  15:02:31

16          A.    People just didn't know.  Why does a                   15:02:31

17   baby cry?  It's excessive crying is what most                       15:02:34

18   people define colic as, not that it's a stomach                     15:02:40

19   problem caused by air.  And some may assume that.                   15:02:44

20   Others just assume that it's a crying baby.                         15:02:47

21          Q.    Well, what's your view?  Does air                      15:02:50

22   get into the stomach of babies and make it cry?                     15:02:52
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1          A.    Yes.                                                   15:02:57

2          Q.    And can that be a result of a                          15:02:57

3   breastfeeding on a women's breast?                                  15:03:00

4          A.    It can actually.                                       15:03:03

5          Q.    Can it be the result of feeding from                   15:03:04

6   a nipple, a bottle and a nipple?                                    15:03:07

7          A.    In my opinion, yes.                                    15:03:09

8          Q.    Okay.  And when we're talking about                    15:03:11

9   colic that is resulting from the feeding of a                       15:03:16

10   baby from a bottle and a nipple, what is the                        15:03:20

11   cause of it?  Is it that air, like as described                     15:03:24

12   in this patent, is coming in around the nipple                      15:03:28

13   and coming in with the milk?                                        15:03:30

14          A.    My understanding is that the vacuum                    15:03:34

15   in the bottle needs to be relieved and the infant                   15:03:41

16   lets air in through their mouth, some of which                      15:03:47

17   they swallow, and causing their stomach to be                       15:03:50

18   filled with air.  Some of it gets entrained                         15:03:55

19   within the milk, causing the baby to swallow the                    15:03:58

20   air.                                                                15:04:05

21          Q.    So if I understand you correctly,                      15:04:06

22   there's two sort of ways that air could get into                    15:04:08

Page 170

1   the baby's stomach.  One is sort of outside the                     15:04:10

2   nipple because there's some suction and the baby                    15:04:15

3   has to sort of breathe with it.  And another is                     15:04:18

4   that there could be air in the bottle in the milk                   15:04:21

5   and that goes in.  And that would also get air in                   15:04:26

6   the stomach.                                                        15:04:28

7                Do I understand you correctly?                         15:04:29

8          A.    What I said is or intended to say is                   15:04:31

9   is that air comes in to the baby to relieve the                     15:04:33

10   pressure in the bottle.                                             15:04:37

11          Q.    I see.                                                 15:04:38

12          A.    Some of that can also mix with milk                    15:04:38

13   that's in the baby's mouth, foam of the milk and                    15:04:43

14   the like and be swallowed.                                          15:04:50

15          Q.    I see.                                                 15:04:52

16                So is it true that air outside the                     15:04:53

17   bottle can cause colic -- well, can cause colic?                    15:04:55

18          A.    I don't know what you mean by                          15:05:04

19   "outside the bottle."                                               15:05:05

20          Q.    Well, it's not -- it's air that's                      15:05:06

21   not gone through the bottle at all.  It's just                      15:05:09

22   sort of outside air that's being sucked in                          15:05:12

Page 171

1   because the baby is trying to negate the                            15:05:16

2   pressure.                                                           15:05:19

3                So let me ask it again.                                15:05:20

4                Let me ask that.                                       15:05:23

5                So can foam in the milk cause colic?                   15:05:25

6          A.    Foam is the air within the bubble of                   15:05:30

7   the foam that is entering into this infant's                        15:05:33

8   stomach --                                                          15:05:37

9          Q.    Could cause colic?                                     15:05:38

10          A.    -- that may cause colic, yeah.                         15:05:39

11          Q.    Okay.  So that's fine.                                 15:05:42

12                And then there's air that never                        15:05:43

13   enters the bottle at all that ends up in a baby's                   15:05:45

14   stomach during drinking, and that can cause                         15:05:49

15   colic; is that right?                                               15:05:52

16          A.    I thought that's what you just                         15:05:56

17   asked.                                                              15:05:58

18          Q.    That was about foam.  It could be                      15:05:58

19   foam or could not be foam, it's just air that is                    15:06:02

20   outside the bottle that could cause colic?                          15:06:02

21          A.    The baby breaking vacuum and                           15:06:04

22   allowing air to enter in, whether inside directly                   15:06:08

Page 172

1   or through the bottle.                                              15:06:12

2          Q.    Either way?                                            15:06:13

3          A.    Either way.                                            15:06:14

4          Q.    And so given that, would it be                         15:06:15

5   important to have the vent not vent the air                         15:06:24

6   inside the bottle right into the liquid, but some                   15:06:28

7   other location?  Or does that not matter in your                    15:06:31

8   opinion?                                                            15:06:34

9                MR. WILLIAMS:  Objection to form and                   15:06:34

10       scope.                                                          15:06:38

11          A.    There are products on the market                       15:06:39

12   that -- that use that as a marketing tool.                          15:06:43

13   Whether it's true or not, I don't know.                             15:06:53

14   BY MR. GOETZ:                                                       15:06:56

15          Q.    Well, if you were designing a                          15:06:56

16   bottle, is that something you would take into                       15:06:59

17   account, sort of where that vent is going to end                    15:07:01

18   up as it relates to the liquid?                                     15:07:04

19          A.    You would consider it.                                 15:07:07

20          Q.    And all things being equal, would                      15:07:08

21   you choose a vent that is not going to vent into                    15:07:11

22   the liquid as much of the time as possible?                         15:07:13
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1          A.    No.  There's different                                 15:07:17

2   considerations going both ways.                                     15:07:21

3          Q.    Okay.  Like what?                                      15:07:23

4          A.    One of the ways people do it is they                   15:07:24

5   put the vent at the bottom of the bottle, which                     15:07:28

6   can leak out, creates a more expensive bottle,                      15:07:31

7   has liquid that's just sitting there when the                       15:07:38

8   bottle is upright.                                                  15:07:41

9                If you do it up from the top, there                    15:07:49

10   is a lot of extra pieces and parts and you have                     15:07:51

11   issues with residual milk, how do you get rid of                    15:07:55

12   it, how do you not get rid of it.  Is there a                       15:08:00

13   valve in there that's sitting in the milk and,                      15:08:02

14   again, does it open in the right way.  Just                         15:08:05

15   different considerations.                                           15:08:08

16          Q.    Fair enough.                                           15:08:09

17                If you were more limited in your                       15:08:11

18   design and you were trying to put a valve in the                    15:08:13

19   nipple of the bottle not on the base, not in the                    15:08:15

20   collar, but in the nipple all things being equal,                   15:08:19

21   would you rather that the nipple not be in the                      15:08:22

22   liquid for as much time as you can or no?                           15:08:24
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1                MR. WILLIAMS:  Objection to form.                      15:08:28

2       Form and scope.                                                 15:08:30

3   BY MR. GOETZ:                                                       15:08:41

4          Q.    Yeah, the valve.  I meant the valve                    15:08:41

5   not be in the liquid.  Thank you.  Do you want me                   15:08:43

6   to ask again?                                                       15:08:49

7          A.    Please.                                                15:08:49

8          Q.    I was just responding to your point.                   15:08:50

9   There is a lot of consideration, so I'm trying to                   15:08:52

10   take a hypothetical where you're narrowing the                      15:08:54

11   considerations.  And those narrowed                                 15:08:59

12   considerations are, you know, the design says,                      15:09:00

13   listen, put the valve in the nipple --                              15:09:01

14                Are you with me?                                       15:09:05

15          A.    Valve's in the nipple.                                 15:09:06

16          Q.    Okay.                                                  15:09:09

17                And now all things being equal,                        15:09:09

18   wouldn't you rather the valve not inject air into                   15:09:12

19   the liquid for -- wouldn't that be the preference                   15:09:17

20   to not do that versus to do that?                                   15:09:21

21                MR. WILLIAMS:  Objection to form and                   15:09:24

22       scope.                                                          15:09:25
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1          A.    There's different considerations for                   15:09:25

2   where you put it in the nipple.                                     15:09:41

3                Putting it below that area has other                   15:09:49

4   issues with it.  So would you -- and it's also                      15:09:52

5   dependent on the placement of the valve.                            15:10:03

6   BY MR. GOETZ:                                                       15:10:08

7          Q.    So it's just one factor?                               15:10:09

8          A.    It's just one of many factors.                         15:10:11

9          Q.    I understand.                                          15:10:13

10                But if the only difference between                     15:10:18

11   two designs was one basically ends in the milk                      15:10:19

12   liquid more of the time than the other one, you                     15:10:28

13   would -- you would rather have the other one,                       15:10:32

14   because you -- all things being equal, you don't                    15:10:35

15   want it in the liquid; is that fair?                                15:10:38

16                MR. WILLIAMS:  Objection to form and                   15:10:40

17       scope.                                                          15:10:41

18          A.    Yeah.  It's probably a minor                           15:10:42

19   consideration.                                                      15:10:46

20   BY MR. GOETZ:                                                       15:10:47

21          Q.    Okay.  Let's go back to your                           15:10:48

22   declaration, Exhibit 1005, which is the largest,                    15:10:52
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1   thickest document in front of you there.                            15:10:57

2                And let's take a look at Page 24.                      15:10:59

3          A.    (Witness reviewing document.)                          15:11:15

4          Q.    Do you see that?                                       15:11:21

5          A.    Yes.                                                   15:11:22

6          Q.    And that's a nipple, right?                            15:11:22

7          A.    Yes.                                                   15:11:24

8          Q.    And is the base of this nipple domed                   15:11:25

9   in your opinion?                                                    15:11:33

10                MR. WILLIAMS:  Objection to form.                      15:11:39

11          A.    It appears to be.                                      15:11:48

12          Q.    And is the base of this nipple wide                    15:11:49

13   in your opinion?                                                    15:11:50

14          A.    I'm not sure.                                          15:13:17

15          Q.    And why not?                                           15:13:21

16          A.    I'm not sure how big the -- how                        15:13:26

17   truly big it is.                                                    15:13:33

18          Q.    Why does that matter?                                  15:13:37

19          A.    Like I said, there's no set width                      15:13:44

20   for how wide wide is.                                               15:13:55

21          Q.    So that doesn't matter?                                15:13:57

22          A.    So why doesn't it matter?                              15:14:00
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1          Q.    You said:  I'm not sure how truly                      15:14:02

2   big it is.                                                          15:14:06

3                I said why does that matter?                           15:14:06

4          A.    Sorry.                                                 15:14:08

5          Q.    The question I have for you now is:                    15:14:08

6   Does it matter how big it is, how truly big it                      15:14:10

7   is?  Does that matter to you, sir?                                  15:14:15

8          A.    I would say in comparison to other                     15:15:46

9   nipples it has a wide base; and in comparison to                    15:15:49

10   some other ones, it's not as wide.                                  15:15:53

11          Q.    Well, for purposes of the challenged                   15:15:55

12   claims in this case and in your declaration, does                   15:16:05

13   this nipple have a wide base?                                       15:16:07

14                MR. WILLIAMS:  Objection to form and                   15:16:09

15       scope.                                                          15:16:11

16          A.    I would say it has a wide base.                        15:16:16

17   BY MR. GOETZ:                                                       15:16:18

18          Q.    And what is the basis for your                         15:16:20

19   saying that?                                                        15:16:21

20          A.    That it's substantially bigger than                    15:16:22

21   the nipple portion that's going into the baby's                     15:16:30

22   mouth, bigger than the areola portion by what                       15:16:34
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1   appears to be a fairly good amount.                                 15:16:41

2          Q.    These things are all sort of round,                    15:16:54

3   circular, right?  In other words, if you took a                     15:16:58

4   top-down view, you could draw a circle that was                     15:17:01

5   the outside circumference of the teat portion and                   15:17:03

6   probably a couple of circles for the                                15:17:06

7   circumference of the areola and then you could                      15:17:09

8   draw one circle for the base.  Is that a fair                       15:17:11

9   understanding of what's happening here?                             15:17:14

10                MR. WILLIAMS:  Objection to form and                   15:17:16

11       scope.                                                          15:17:18

12          A.    I'm not sure you can -- it depends                     15:17:18

13   where you define where the areola is.  But all of                   15:17:22

14   that is going to form -- there won't be                             15:17:25

15   definitive lines even in a top view.                                15:17:28

16   BY MR. GOETZ:                                                       15:17:31

17          Q.    I understand.                                          15:17:31

18                But you'll be able to draw circles,                    15:17:32

19   right?                                                              15:17:35

20          A.    You would be able to draw a circle                     15:17:35

21   at the top of the nipple and a circle at the                        15:17:39

22   bottom of the base.                                                 15:17:47
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1          Q.    And if --                                              15:17:49

2          A.    The two circles.                                       15:17:50

3          Q.    And if the biggest circle is in the                    15:17:52

4   base, it's wide in your view?                                       15:17:57

5          A.    Yes.                                                   15:17:59

6          Q.    And you're not clear about how much                    15:17:59

7   it needs to be bigger, that circumference, but if                   15:18:05

8   it's bigger, it's wider, fair?                                      15:18:09

9          A.    Well, this one seems to be quite a                     15:18:12

10   bit bigger.                                                         15:18:15

11          Q.    Right.                                                 15:18:15

12                Again, you're not sure how much                        15:18:18

13   bigger it needs to be for it to be wide.  You                       15:18:19

14   just don't have --                                                  15:18:22

15          A.    There's just not a definitive                          15:18:23

16   number.                                                             15:18:26

17          Q.    Okay.  Take a look at the next                         15:18:26

18   figure you have in your declaration on the page,                    15:18:29

19   Page 25.                                                            15:18:34

20          A.    Yes.  I'm looking at it.                               15:18:35

21          Q.    Okay.  And is the base of this                         15:18:44

22   nipple domed in your opinion?                                       15:18:47
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1                MR. WILLIAMS:  Objection to form and                   15:18:48

2       scope.                                                          15:18:50

3          A.    Again, it depends where you define                     15:19:00

4   the areola portion to be, where you define the                      15:19:04

5   base portion to be.  If you define the base                         15:19:07

6   portion to be more the vertical, where the bottom                   15:19:11

7   portion is mostly vertical, then there's still a                    15:19:21

8   portion that may be considered.  But if it's just                   15:19:35

9   a little higher up than -- yes, then it is.                         15:19:43

10   BY MR. GOETZ:                                                       15:19:47

11          Q.    And does the base --                                   15:19:49

12          A.    And then there is an arc right                         15:19:51

13   there.                                                              15:19:54

14          Q.    Is the base of the nipple wide, in                     15:19:54

15   your opinion?                                                       15:19:57

16                MR. WILLIAMS:  Objection to form and                   15:19:58

17       scope.                                                          15:19:59

18          A.    No.                                                    15:19:59

19   BY MR. GOETZ:                                                       15:20:00

20          Q.    Why not?                                               15:20:00

21          A.    It's just slightly bigger than the                     15:20:01

22   nipple portion, the teat portion of the nipple.                     15:20:12
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1          Q.    Is it fair to say that you didn't do                   15:21:24

2   any computer modeling of the Sepehr valve, in                       15:21:26

3   terms of how it would function in the real world?                   15:21:32

4          A.    Yes.                                                   15:21:37

5          Q.    Okay.  And then is it fair to say                      15:21:38

6   that you didn't do any modeling of any kind to                      15:21:43

7   sort of try to scientifically assess the                            15:21:48

8   advantages or not of the Sepehr valve; is that                      15:21:51

9   fair?                                                               15:21:57

10                MR. WILLIAMS:  Objection to form and                   15:21:57

11       scope.                                                          15:21:58

12          A.    I didn't have the Sepehr valve to do                   15:22:12

13   any tests or evaluation with.                                       15:22:15

14   BY MR. GOETZ:                                                       15:22:17

15          Q.    Okay.  So by definition, you didn't                    15:22:18

16   do any modeling of it then; is that your point?                     15:22:20

17          A.    I didn't do any modeling --                            15:22:23

18          Q.    Okay.                                                  15:22:25

19          A.    -- and then, yeah.                                     15:22:25

20          Q.    Okay.  I guess you're saying one of                    15:22:27

21   the reasons you didn't do any is because you                        15:22:35

22   didn't have it?                                                     15:22:37
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1          A.    I didn't do any tests on it, yes.                      15:22:38

2          Q.    Okay.  Fine.                                           15:22:41

3                Have you done tests on nipples                         15:22:41

4   before?                                                             15:22:44

5          A.    Yes.                                                   15:22:45

6          Q.    What sorts of tests have you done on                   15:22:45

7   nipples before?                                                     15:22:48

8          A.    Dimensional measurements, flow                         15:22:54

9   rates, size of the hole.                                            15:23:07

10                Did I say flow rates?                                  15:23:11

11          Q.    You did, yeah, flow rates.                             15:23:26

12          A.    Yep, that's what comes to mind.                        15:23:29

13          Q.    You didn't do any of those kinds of                    15:23:32

14   measurements with respect to the Sepehr valve,                      15:23:37

15   fair?                                                               15:23:40

16          A.    Yes.                                                   15:23:40

17          Q.    You didn't do any sort of evaluation                   15:23:40

18   of the Sepehr valve at all, I guess; is that                        15:23:43

19   fair?                                                               15:23:48

20                MR. WILLIAMS:  Objection to form.                      15:23:48

21          A.    I didn't do any testing of the valve                   15:23:49

22   or modeling of the valve.                                           15:23:52
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1   BY MR. GOETZ:                                                       15:23:54

2          Q.    Okay.  Let me say it another way.                      15:23:54

3                The only thing you did with respect                    15:23:57

4   to the Sepehr valve is look at the reference                        15:23:59

5   itself; is that fair?                                               15:24:02

6                MR. WILLIAMS:  Objection to form.                      15:24:06

7          A.    And additionally, I considered my                      15:24:07

8   history of working with valves, including slit                      15:24:11

9   valves.                                                             15:24:16

10          Q.    Fine -- but nothing else, fair?                        15:24:17

11          A.    Correct.                                               15:24:20

12          Q.    Okay.  I mean, you agree that Sepehr                   15:24:20

13   is a valve, right?                                                  15:24:38

14          A.    I agree that Sepehr contains a                         15:24:42

15   valve.                                                              15:24:44

16          Q.    Not a vent, correct?                                   15:24:46

17                MR. WILLIAMS:  Objection to form.                      15:24:48

18          A.    Correct.                                               15:24:49

19   BY MR. GOETZ:                                                       15:24:49

20          Q.    Okay.  In the '930 patent, you read                    15:24:50

21   the background of the invention in the                              15:25:47

22   Patents-in-Suit, correct, sir?                                      15:25:49

Page 184

1          A.    I have read it.                                        15:25:51

2          Q.    Okay.  And it talks about some of                      15:25:52

3   the problems in the art that it was trying to                       15:26:00

4   address; is that right?                                             15:26:06

5          A.    I need to review that.                                 15:26:08

6          Q.    Okay.                                                  15:26:10

7          A.    (Witness reviewing document. )                         15:26:11

8                Do you want to point me to the                         15:26:16

9   specific place?                                                     15:26:19

10          Q.    Yeah, it's just the background that                    15:26:20

11   starts in Column 1, Line 25 and goes to Column 2,                   15:26:24

12   Line 5.                                                             15:26:28

13          A.    Do you have Patent 64 -- 6,645,228                     15:26:51

14   and 6,745,912?                                                      15:26:57

15          Q.    Probably we could get them, but why                    15:27:01

16   do you ask?                                                         15:27:04

17          A.    They are referenced here in the                        15:27:05

18   background of the invention.                                        15:27:06

19          Q.    Okay.                                                  15:27:08

20          A.    You asked me to read that.                             15:27:08

21          Q.    Yeah, so let me just fast-forward to                   15:27:10

22   the end here.                                                       15:27:15
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Page 185

1                At the very end of the background,                     15:27:15

2   it's talking about the EP151862.                                    15:27:19

3                Do you see that?                                       15:27:25

4          A.    Yes.                                                   15:27:25

5          Q.    And it says, "Such arrangements --                     15:27:26

6   I'm starting at the very last line of Column 1.                     15:27:33

7   "Such arrangements rely on the correct amount of                    15:27:36

8   screw pressure being applied by the user on                         15:27:39

9   fixing the teat which can give rise to varied                       15:27:42

10   levels of valving between uses."                                    15:27:46

11                Do you see that?                                       15:27:49

12          A.    Yes.                                                   15:27:50

13          Q.    This is a problem that the inventors                   15:27:50

14   in the '930 patent recognized.                                      15:27:54

15                Do you agree that that is a problem                    15:28:00

16   that they first recognized?                                         15:28:03

17                MR. WILLIAMS:  Objection to form.                      15:28:06

18          A.    "They" being the first people to                       15:28:16

19   recognize?                                                          15:28:18

20   BY MR. GOETZ:                                                       15:28:19

21          Q.    Yeah.                                                  15:28:20

22          A.    No.                                                    15:28:20

Page 186

1          Q.    What evidence do you have to                           15:28:21

2   disagree with that statement?                                       15:28:22

3          A.    First I'd like to see what EP151862                    15:28:23

4   is so I know which valve they are talking about.                    15:28:26

5          Q.    Okay.                                                  15:28:29

6          A.    And so on my last answer is that the                   15:28:32

7   pressure from tightening the teat can affect                        15:28:47

8   valves in the area.  And I think that was known                     15:28:57

9   at the time, but I don't have -- I'd like to see                    15:29:01

10   this.                                                               15:29:04

11          Q.    Your counsel can ask you questions                     15:29:05

12   at the end, and he can show it to you, I'm sure.                    15:29:07

13   I don't have the ability to print it.  I don't                      15:29:10

14   have it with me.                                                    15:29:13

15                Other than that document, though, do                   15:29:14

16   you have in mind any other document or bits of                      15:29:16

17   evidence that would show that this was a known                      15:29:19

18   problem in the art and not a problem that was                       15:29:22

19   first recognized by the inventors in the '930?                      15:29:25

20          A.    I need to know what this valve is to                   15:29:29

21   actually answer that question.                                      15:29:32

22          Q.    Okay.  Let me broaden it out.                          15:29:33

Page 187

1                Sitting here today, are you aware of                   15:29:35

2   any documents that would indicate that the                          15:29:37

3   correct amount of screw pressure applied by the                     15:29:42

4   user in fixing the teat would have impact on any                    15:29:45

5   valve?  Not just the one here.                                      15:29:48

6                MR. WILLIAMS:  Objection to form and                   15:29:52

7       scope.                                                          15:29:55

8          A.    I personally knew it --                                15:29:56

9   BY MR. GOETZ:                                                       15:30:08

10          Q.    How did you know it --                                 15:30:08

11          A.    -- at that time -- actually testing                    15:30:10

12   product and building our own product.                               15:30:13

13          Q.    Okay.                                                  15:30:15

14          A.    And it's certainly an issue with                       15:30:16

15   collars that as you screw onto a rubber collar,                     15:30:25

16   different amounts of pressure move things in                        15:30:33

17   different ways.  And with vents and the like                        15:30:35

18   certainly affect the vent.  And the vent, you                       15:30:40

19   know, is essentially a valve.  And that                             15:30:44

20   particular case where it's letting air in but not                   15:30:48

21   letting milk out.                                                   15:30:57

22          Q.    So just to follow up, you don't have                   15:31:03

Page 188

1   any documents in mind, though, right?  That's my                    15:31:05

2   question.                                                           15:31:10

3                MR. WILLIAMS:  Same objection --                       15:31:10

4       objection to form and scope.                                    15:31:12

5                MR. GOETZ:  Yep.                                       15:31:13

6          A.    No documents that I have off of top                    15:31:14

7   of my head.                                                         15:31:44

8   BY MR. GOETZ:                                                       15:31:45

9          Q.    Okay.  And did you just say a vent                     15:31:45

10   is essentially a valve?  Is that your -- is that                    15:31:48

11   your opinion?                                                       15:31:51

12          A.    I said the vent can act as a valve.                    15:31:52

13          Q.    And how can it act as a valve?                         15:31:55

14          A.    Lets air in and does not let milk                      15:31:57

15   out.                                                                15:32:00

16          Q.    And how does it do that?                               15:32:00

17          A.    By restricting the size of the vent,                   15:32:02

18   it's easier for air to flow through the vent than                   15:32:08

19   it is for milk.                                                     15:32:12

20          Q.    Because of the surface tension of                      15:32:13

21   the liquid, is that what you're saying?                             15:32:17

22          A.    Because of the viscosity and surface                   15:32:18
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1   tension of the liquid.                                              15:32:22

2          Q.    Okay.  And is it your opinion that a                   15:32:23

3   vent and a valve are equivalent?                                    15:32:25

4                MR. WILLIAMS:  Objection to form and                   15:32:32

5       scope.                                                          15:32:33

6          A.    Depends on the design of the vent                      15:32:34

7   and the design of the valve.  Vents could leak                      15:32:35

8   like crazy, and I mean, valves could leak like                      15:32:39

9   crazy.  And vents could not allow.                                  15:32:44

10   BY MR. GOETZ:                                                       15:32:48

11          Q.    Vents could leak even worse?                           15:32:49

12          A.    They do.  That's why I said it                         15:32:51

13   depends.                                                            15:32:54

14          Q.    Okay.  The Sepehr reference doesn't                    15:32:55

15   just disclose the silicone, right?  It's not like                   15:34:00

16   some new new material?                                              15:34:03

17          A.    It says silicone or any similar                        15:34:05

18   material.                                                           15:34:08

19          Q.    But it's not like it's like here's a                   15:34:08

20   new material for making nipples, right?                             15:34:10

21          A.    There's no material disclosed that                     15:34:16

22   is new.                                                             15:34:20

Page 190

1          Q.    Right.  What is your experience with                   15:34:20

2   manufacturing nipples with silicone?                                15:34:39

3                MR. WILLIAMS:  Objection to form.                      15:34:44

4          A.    I've worked with manufacturers on a                    15:34:50

5   silicone nipple and prototyping and one larger                      15:34:59

6   tool.                                                               15:35:12

7   BY MR. GOETZ:                                                       15:35:12

8          Q.    Mass production tool or not quite                      15:35:12

9   there yet?                                                          15:35:15

10          A.    The product never went to market.                      15:35:16

11          Q.    Okay.  So just prototyping?                            15:35:18

12          A.    Yep.                                                   15:35:22

13          Q.    And how many -- tell me more about                     15:35:22

14   that.  So was it one project?  Was it a bottle                      15:35:26

15   nipple?  Is that what we're talking about?                          15:35:34

16          A.    Yes.                                                   15:35:36

17          Q.    When was that approximately?                           15:35:36

18          A.    During development of the -- of                        15:35:38

19   Exhibit 2020, which is Patent 771,617 [sic].                        15:36:07

20          Q.    Okay.  This product went to market?                    15:36:31

21          A.    No.                                                    15:36:33

22          Q.    You were ramping it up to go to                        15:36:33

Page 191

1   market; is that right?                                              15:36:37

2          A.    We were developing the product and                     15:36:37

3   testing the product.                                                15:36:40

4          Q.    And so this was, you know, looking                     15:36:42

5   at the provisionals, 2002, approximately when was                   15:36:44

6   this manufacturing work?                                            15:36:49

7          A.    Through --                                             15:36:51

8                MR. WILLIAMS:  I'm sorry.  I'm going                   15:36:52

9       to designate this next section and                              15:36:57

10       confidential.                                                   15:36:59

11                Go ahead.                                              15:37:00

12                (Whereupon, a request for To                           15:37:01

13       Designate the Following Section of the                          15:37:01

14       Transcript As Confidential, was made.)                          15:37:02

15                THE WITNESS:  Yes.  Thank you.                         15:37:02

16          A.    (Continuing)                     15:37:04

17                                   15:37:07

18          Q.    And ultimately why didn't it go to                     15:37:09

19   market?                                                             15:37:11

20          A.                               15:37:11

21          Q.    Yeah.  I understand.  If it didn't                     15:37:13

22   work, technically I need to know that.                              15:37:16

Page 192

1                Is that what happened?                                 15:37:19

2          A.                                                        15:37:20

3          Q.                                                      15:37:21

4          A.    It functioned well.  There was a                       15:37:21

5   written piece of information that said that baby                    15:37:26

6   might be able to bite through it.                                   15:37:30

7          Q.    I understand.                                          15:37:32

8          A.                            15:37:33

9                         15:37:36

10                           15:37:38

11                                                                 15:37:41

12          Q.    Fair enough.                                           15:37:45

13                How long did you spend working with                    15:37:47

14   the manufacturing folks trying to manufacture the                   15:37:48

15   silicone nipple that's disclosed in this                            15:37:52

16   document, approximately?                                            15:37:55

17          A.                             15:37:58

18          Q.    And where is the valve?  I just                        15:38:00

19   don't see the valve.  Could you show me where the                   15:38:03

20   valve is?                                                           15:38:07

21                MR. WILLIAMS:  Objection to form.                      15:38:11

22   BY MR. GOETZ:                                                       15:38:12
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1          Q.    Oh, maybe there is no valve.                           15:38:13

2                Is there a valve?                                      15:38:14

3          A.    There -- I have to look at this one                    15:38:17

4   in particular to show you.                                          15:38:19

5          Q.    Oh, it looks like it's a vent 166.                     15:38:47

6   Is that what that is?  A vent 164 -- I'm in                         15:38:49

7   Figure 7.                                                           15:38:53

8          A.    Figure 7.  Yeah.  That's one                           15:38:54

9   potential venting mechanism.                                        15:39:00

10          Q.    Okay.  Well, does this document                        15:39:02

11   refresh your recollection about how much time you                   15:39:04

12   spent working on manufacturing issues with                          15:39:07

13   respect to the silicone nipple?                                     15:39:11

14          A.                        15:39:14

15                                  15:39:23

16          Q.    Do you agree that slit valve is                        15:39:37

17   harder to manufacture in silicone than a vent or                    15:39:40

18   you don't know?                                                     15:39:44

19                MR. WILLIAMS:  Objection to form.                      15:39:45

20          A.    It depends on the considerations of                    15:39:58

21   the requirements for the product.                                   15:40:00

22   BY MR. GOETZ:                                                       15:40:01

Page 194

1          Q.    Like what?                                             15:40:18

2          A.    How precise the vents have to be to                    15:40:19

3   ensure proper function so that you minimize any                     15:40:27

4   milk leakage through a vent and any changes in                      15:40:34

5   performance.                                                        15:40:41

6          Q.    Anything else?                                         15:40:50

7          A.    No.                                                    15:40:52

8                MR. WILLIAMS:  Counsel, it's been an                   15:41:07

9       hour and five minutes.  Take a break?                           15:41:08

10                MR. GOETZ:  Okay.  We're getting                       15:41:10

11       there.                                                          15:41:13

12                Let's go off the record.                               15:41:13

13                THE COURT REPORTER:  Off the record.                   15:41:14

14                (Recess taken.)                                        16:06:50

15                (Whereupon, Exhibit 1008, Ishimaru                     16:06:50

16       reference, was marked for identification.)                      16:06:52

17                MR. GOETZ:  We'll go back on the                       16:06:53

18       record.                                                         16:06:54

19   BY MR. GOETZ:                                                       16:06:55

20          Q.    Okay.  Sir, I've put in front of you                   16:06:55

21   Exhibit 1008, which is the Ishimaru reference you                   16:06:58

22   used in this case; is that correct?                                 16:07:10

Page 195

1          A.    Yes.                                                   16:07:11

2          Q.    Okay.  I just want to have that for                    16:07:12

3   reference.  I'm going to go to your declaration                     16:07:14

4   on Page 189.  Okay.  You say right above the                        16:07:18

5   figure you say "Figure 1 of Ishimaru shows this                     16:07:36

6   flange depends from the lower portion of the                        16:07:40

7   nipple and defines the circumference of the                         16:07:42

8   nipple at a point furthest from the teat opening                    16:07:45

9   121."                                                               16:07:49

10                Do you see that?                                       16:07:50

11          A.    Yes.                                                   16:07:50

12          Q.    And so when you're thinking about                      16:07:50

13   the furthest circumference, where are you                           16:08:07

14   referring to and where are you thinking about?                      16:08:12

15   What's the starting point and the ending point in                   16:08:18

16   your mind?                                                          16:08:21

17          A.    The circumference -- if the                            16:08:23

18   diameters cross here, it would be around there.                     16:08:29

19   From this point to the edge of the flange.                          16:08:37

20   (Indicating.)                                                       16:08:44

21          Q.    And so furthest from the teat                          16:08:53

22   opening -- again, I'm sorry.  I just                                16:08:56

Page 196

1   misunderstood.                                                      16:08:59

2                So where do I -- where is the                          16:08:59

3   measurement being taken?  In between which two                      16:09:04

4   points?                                                             16:09:07

5                MR. WILLIAMS:  Objection to form.                      16:09:11

6          A.    Okay.  Let me read this part.                          16:09:15

7   BY MR. GOETZ:                                                       16:09:20

8          Q.    Okay.                                                  16:09:20

9          A.    (Witness reading document.)                            16:10:16

10                So the widest circumference of the                     16:12:30

11   nipple at the point furthest from the teat                          16:12:35

12   opening from the flange would be that diameter.                     16:12:44

13          Q.    The diameter of the flange?                            16:12:49

14          A.    The diameter of the flange.                            16:12:54

15          Q.    Is that because that's the farthest                    16:12:57

16   bit away from the center axis of the nipple?  Or                    16:12:59

17   because that's furthest bit from the tip of the                     16:13:04

18   nipple in your view?                                                16:13:10

19          A.    I think it's -- I think it's both.                     16:13:11

20          Q.    Why do you think that?                                 16:13:30

21                MR. WILLIAMS:  Objection to form.                      16:13:36

22          A.    So, it's the circumference that's                      16:13:54
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Page 197

1   furthest of the nipple at a point furthest from                     16:13:57

2   the teat opening.  So if that's -- your question                    16:14:03

3   was was it a straight line or was it the distance                   16:14:06

4   from here to here?  Projecting that up                              16:14:10

5   (indicating.)                                                       16:14:15

6                Was that your question?                                16:14:16

7          Q.    "Here to here" is a meaningless                        16:14:16

8   things in the context of a written record.                          16:14:19

9                What was your question?                                16:14:23

10          A.    It was actually trying to understand                   16:14:24

11   your question.  Sorry.                                              16:14:25

12          Q.    Okay.  The question is:  You think                     16:14:27

13   it's both.  That's what you said.                                   16:14:35

14                And my question is:  Why do you                        16:14:37

15   think it's both?                                                    16:14:39

16          A.    The question that I said that I                        16:14:42

17   think it's both?                                                    16:14:46

18          Q.    You said I think it's both to the                      16:14:48

19   question --                                                         16:14:50

20                You said it's both to the question                     16:15:27

21   that I asked which is:  Is that because that's                      16:15:30

22   the furthest bit away from the center axis of the                   16:15:32

Page 198

1   nipple or because it's the furthest bit from the                    16:15:37

2   tip of the nipple in your view?                                     16:15:41

3          A.    Yes.  So it is the furthest point                      16:15:42

4   from the center axis and it is the furthest point                   16:15:46

5   from -- from the tip.                                               16:15:51

6          Q.    Okay.  And what in your view does                      16:15:54

7   the claim actually require?                                         16:15:57

8                MR. WILLIAMS:  Objection to form and                   16:15:59

9       scope.                                                          16:16:01

10          A.    Specifically which claim?                              16:16:02

11   BY MR. GOETZ:                                                       16:16:09

12          Q.    Whatever claim element you're                          16:16:11

13   mapping to.  My understanding of your report is                     16:16:12

14   that you've got these little headings --                            16:16:20

15          A.    Yep.                                                   16:16:22

16          Q.    -- and these headings are the actual                   16:16:22

17   claim language.  And then underneath that is your                   16:16:25

18   explanation.                                                        16:16:27

19                Is that your understanding of your                     16:16:27

20   declaration?                                                        16:16:29

21          A.    Yes.                                                   16:16:29

22          Q.    Okay.  So whatever element you're                      16:16:29

Page 199

1   dealing with on Page 199 of your declaration.                       16:16:32

2          A.    So the claim portion is a flange                       16:16:51

3   depending from the lower portion of the nipple                      16:16:56

4   defining the nipple circumference furthest from                     16:17:00

5   the aperture.                                                       16:17:04

6          Q.    Uh-huh.                                                16:17:08

7                And what does that require in                          16:17:08

8   your -- in your understanding?  Does it require                     16:17:10

9   both or just one?                                                   16:17:13

10                MR. WILLIAMS:  Objection to form.                      16:17:15

11          A.    I don't think it's clear.                              16:17:25

12   BY MR. GOETZ:                                                       16:17:28

13          Q.    So you don't know?                                     16:17:28

14          A.    I don't know.                                          16:17:29

15          Q.    Okay.  And Figure 1 that you have on                   16:17:30

16   Page 189, that's Figure 1 of the nipple in                          16:18:10

17   Ishimaru; is that right?                                            16:18:15

18          A.    Yes.                                                   16:18:17

19          Q.    Okay.  I mean, we can agree that the                   16:18:17

20   claim limitation that we're talking about, which                    16:20:24

21   you have on Page 188 of your declaration, that                      16:20:29

22   doesn't mean both, right?  It means one or the                      16:20:39

Page 200

1   other?                                                              16:20:44

2                Do you agree with that?                                16:20:46

3                MR. WILLIAMS:  Objection to form.                      16:20:48

4   BY MR. GOETZ:                                                       16:20:52

5          Q.    You're just uncertain about which                      16:20:52

6   one it is; is that right?                                           16:20:55

7                MR. WILLIAMS:  Same objection.                         16:20:57

8          A.    I'm saying it's unclear in that the                    16:20:59

9   flange depending from the lower portion of the                      16:21:17

10   nipple defining the nipple circumference farthest                   16:21:19

11   from the aperture, I would take a diameter to be                    16:21:23

12   the circumference, to be the circumference of the                   16:21:27

13   flange.                                                             16:21:34

14                And how you -- how do you define                       16:21:35

15   "furthest" can be along the path of the nipple.                     16:21:38

16   It could be from the centerline and could be from                   16:21:47

17   the tip of the nipple directly to the edge.  All                    16:21:51

18   three of which would be furthest from the                           16:21:57

19   aperture.                                                           16:22:01

20   BY MR. GOETZ:                                                       16:22:03

21          Q.    Okay.  So there's three in your                        16:22:03

22   mind.  And what are the three?  Just so I'm                         16:22:05
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1   clear.                                                              16:22:07

2          A.    Along the surface of the nipple.                       16:22:08

3          Q.    Along the surface like following the                   16:22:12

4   contour?                                                            16:22:17

5          A.    Yes.                                                   16:22:18

6          Q.    Following the contour.  Okay.                          16:22:20

7   That's one.                                                         16:22:22

8          A.    From the centerline -- to the                          16:22:23

9   centerline to the edge of the flange.                               16:22:25

10          Q.    From centerline to the edge like in                    16:22:30

11   the same plain kind of deal?                                        16:22:34

12          A.    Correct.                                               16:22:36

13          Q.    Yep.                                                   16:22:37

14          A.    And then a direct line from the hole                   16:22:38

15   at the top of the nipple to the edge of the                         16:22:43

16   flange.                                                             16:22:50

17          Q.    Okay.  Of those three, which do you                    16:22:53

18   think is how a skilled artisan would understand                     16:22:56

19   this claim term -- this claim term here?                            16:23:00

20                MR. WILLIAMS:  Objection to form and                   16:23:03

21       scope.                                                          16:23:04

22          A.    I think a skilled artisan wouldn't                     16:23:04

Page 202

1   know.                                                               16:23:07

2   BY MR. GOETZ:                                                       16:23:08

3          Q.    Okay.  Why do you think that?                          16:23:09

4          A.    Just reading the claim itself.                         16:23:11

5          Q.    Any other reasons?                                     16:23:22

6          A.    It says "a flange depending from                       16:23:23

7   lower portion of the nipple defining the nipple                     16:23:27

8   circumference furthest from the aperture."                          16:23:30

9                So all three of them would seem to                     16:23:33

10   be reasonable explanations.                                         16:23:36

11          Q.    Okay.  Any other reason besides the                    16:23:38

12   claim term or claim language?                                       16:23:40

13          A.    No.                                                    16:24:00

14          Q.    What did you have in mind when you                     16:24:00

15   wrote your declaration at Pages 188 and 189?                        16:24:02

16                MR. WILLIAMS:  Objection to form.                      16:24:08

17          A.    I don't recall which one of the                        16:24:17

18   three I was thinking of at the time.                                16:24:18

19   BY MR. GOETZ:                                                       16:24:20

20          Q.    Well, you remember it was just one                     16:24:24

21   of them, though?                                                    16:24:28

22          A.    I don't recall.                                        16:24:28
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1          Q.    In any event, we can agree that you                    16:24:30

2   didn't explain which one you were using in your                     16:25:23

3   declaration; is that fair?                                          16:25:26

4          A.    Yes.                                                   16:25:35

5          Q.    Okay.  Let's take a look at Exhibit                    16:25:36

6   1009.                                                               16:26:17

7                (Whereupon, Exhibit 1009, Kurkjian                     16:26:17

8       reference, was marked for identification.)                      16:26:33

9   BY MR. GOETZ:                                                       16:26:33

10          Q.    And that's -- and this is the                          16:26:33

11   Kurkjian reference, sir, is that right?                             16:26:44

12          A.    Yes.                                                   16:26:48

13          Q.    Okay.  And my understanding is that                    16:26:48

14   there's basically three embodiments disclosed                       16:26:54

15   here.  The first one is Figures 1, 2, 3, 4, and                     16:26:56

16   5.  And then Figure 6 is a modified form, and                       16:27:05

17   Figure 7 is a further modified form.  And I'm                       16:27:08

18   just -- based on what the spec says in the                          16:27:15

19   drawings on Column 1.                                               16:27:17

20                So my question is:  Do you agree                       16:27:19

21   with that, first?                                                   16:27:22

22                MR. WILLIAMS:  Objection to form.                      16:27:35
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1          A.    Yes.                                                   16:27:55

2   BY MR. GOETZ:                                                       16:27:55

3          Q.    Okay.  And it's my understanding                       16:27:55

4   that for purposes of this proceeding, you are                       16:27:58

5   relying only on figures -- the sort of the last                     16:28:01

6   two embodiments which are on Figures 6, 7, and 8;                   16:28:05

7   is that correct?                                                    16:28:12

8                MR. WILLIAMS:  Objection to form.                      16:28:14

9          A.    (Witness reviewing document.)                          16:30:05

10                I believe that Figure 1 is also part                   16:30:54

11   for -- Page 171 and 172 says Figures 1, 3, 6, and                   16:30:56

12   7.                                                                  16:31:14

13   BY MR. GOETZ:                                                       16:31:55

14          Q.    Okay.  Thank you.                                      16:31:55

15                Okay.  Could you turn to Page 164 of                   16:32:26

16   your declaration, I mean, which is Exhibit 1005.                    16:32:33

17          A.    Okay.                                                  16:32:44

18          Q.    Okay.  And that figure, what is that                   16:32:45

19   figure?                                                             16:32:47

20          A.    So that's a design using Ishimaru in                   16:33:54

21   view of Kurkjian.                                                   16:34:02

22          Q.    You made that design?                                  16:34:33
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Page 205

1                MR. WILLIAMS:  Objection to form.                      16:34:38

2          A.    I did not.                                             16:34:40

3   BY MR. GOETZ:                                                       16:34:48

4          Q.    Who made that design?                                  16:34:49

5          A.    I believe an outside draftsman did                     16:34:50

6   the drawing based on input from -- from Baker                       16:35:16

7   Botts and with my review.                                           16:35:31

8          Q.    You approved it, though, correct?                      16:35:32

9          A.    Yes, fair.                                             16:35:34

10          Q.    And so of the folks that were                          16:35:35

11   involved in this drawing, sir, whose idea was it,                   16:36:19

12   would you say?                                                      16:36:26

13                MR. WILLIAMS:  Objection to form.                      16:36:27

14          A.    I'm uncertain.                                         16:36:31

15   BY MR. GOETZ:                                                       16:36:32

16          Q.    Okay.  So at the point in the figure                   16:36:32

17   where the -- the nipple edge meets the collar,                      16:37:52

18   it's sort of -- it's like a pointy sort of                          16:38:03

19   triangle area on each side.                                         16:38:06

20                Do you see that?                                       16:38:08

21          A.    It's kind of in the sun.                               16:38:08

22          Q.    Let me mark it on yours.  If you                       16:38:15
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1   could hand me your exhibit number --                                16:38:18

2                (Handing document.)                                    16:38:24

3          A.    Thank you.                                             16:38:28

4          Q.    Thank you, sir.                                        16:38:29

5                Can I have my orange highlighter,                      16:38:32

6   please?                                                             16:38:35

7          A.    (Handing.)                                             16:38:44

8          Q.    Thank you, sir.                                        16:38:51

9                Okay.  So I'm handing this exhibit                     16:39:38

10   back to you, and I've tried to mark the end of                      16:39:40

11   the nipple sort of where it starts to meet the                      16:39:44

12   collar.  Do you see that?                                           16:39:47

13          A.    Yes.                                                   16:39:48

14          Q.    Okay.  And the -- what you see in                      16:39:48

15   the figure, what you have there is that there's a                   16:39:56

16   very sort of narrowing dovetailing between the                      16:39:58

17   nipple and the collar.                                              16:40:01

18                Do you see that?                                       16:40:03

19          A.    I believe so.                                          16:40:06

20          Q.    How would you -- what would you --                     16:40:07

21   how would you call that?  I said "dovetailing."                     16:40:09

22   How would you describe to me the interaction of                     16:40:12
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1   the sort of very end of the -- of the nipple as                     16:40:15

2   it approaches and lays next to the collar?                          16:40:19

3          A.    You're talking about the very tip                      16:40:28

4   here?                                                               16:40:30

5          Q.    I'm talking about what I                               16:40:30

6   highlighted, yeah, the very tip of what I                           16:40:32

7   highlighted.                                                        16:40:34

8          A.    The tip of what you highlighted.  I                    16:40:35

9   don't know.  Feathered edge.                                        16:40:38

10          Q.    Okay.  The feathered edge, that's                      16:40:41

11   good.                                                               16:40:44

12                So the question I have for you is:                     16:40:44

13   Whose idea was the feathered edge amongst the                       16:40:45

14   people that came up with the idea of the drawing?                   16:40:51

15          A.    I'm uncertain.                                         16:40:53

16          Q.    Okay.  What is the basis that you                      16:40:54

17   have for having a feathered edge like that in                       16:40:56

18   this drawing?                                                       16:40:58

19          A.    (Witness reviewing document.)                          16:45:25

20                So can you repeat your question,                       16:45:29

21   please?                                                             16:45:31

22          Q.    Yeah.                                                  16:45:31

Page 208

1                What's the basis that you have, you                    16:45:32

2   know, for having a feathered edge like that in                      16:45:34

3   the drawing?                                                        16:45:38

4          A.    It goes to Kurkjian describing that                    16:45:39

5   the -- how the face "conforms to the contour of                     16:45:46

6   the nipple and constitutes a continuation thereof                   16:46:00

7   to provide a streamline type connection between                     16:46:02

8   the nipple and the bottle."                                         16:46:05

9          Q.    Okay.  Anything else?                                  16:46:14

10          A.    Again at -- (reading to self.)                         16:47:13

11   (Witness reviewing document.)                                       16:48:18

12                I think it's that streamline                           16:49:33

13   connection.                                                         16:49:36

14          Q.    Okay.  And that streamline                             16:49:39

15   disclosure or streamline is referring to Figure                     16:49:41

16   6, correct?                                                         16:49:45

17                MR. WILLIAMS:  Objection to form.                      16:49:45

18   BY MR. GOETZ:                                                       16:50:21

19          Q.    I mean, I'm looking at the actual                      16:50:21

20   Kurkjian patent.                                                    16:50:24

21          A.    Yep.                                                   16:50:25

22          Q.    And the streamline quote is at Line                    16:50:27
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Page 209

1   45 column -- I guess maybe it's Page 2.  I guess                    16:50:31

2   it would be Column 3.  And it's referring to                        16:50:34

3   Figure 6.                                                           16:50:36

4                That's my -- that's my -- is that                      16:50:37

5   your understanding as well?                                         16:50:41

6          A.    Column?                                                16:50:42

7          Q.    Well, I mean, my version of the                        16:50:43

8   patent is a little weird because on the top of                      16:50:45

9   Column 3, it has a big Number 2.  So I'm going to                   16:50:48

10   count the columns 1, 2, 3, so doing that, it's                      16:50:51

11   the third column.  Line 45 is where the word                        16:50:55

12   "streamline" appears.                                               16:50:58

13                Do you see that?                                       16:50:59

14          A.    Yes, Line 45.                                          16:51:04

15          Q.    45, yes.  Sorry.                                       16:51:05

16                That's the quote that you were                         16:51:07

17   referring to, correct, sir?                                         16:51:09

18          A.    That is.                                               16:51:11

19          Q.    And that's discussing Figure 6,                        16:51:15

20   correct?                                                            16:51:16

21          A.    Correct.                                               16:51:17

22          Q.    Okay.  And if you look at Figure 6,                    16:51:17
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1   I mean, it's fair to say that the -- where the                      16:51:19

2   collar and the nipple meet, there's sort of a --                    16:51:28

3   there's a horizontal line below which there's no                    16:51:33

4   overhanging nipple material.  I mean, is that a                     16:51:37

5   fair way to describe it?                                            16:51:40

6          A.    It's still kind of a pointy edge.                      16:51:46

7          Q.    Where do you see a pointy edge?                        16:51:53

8          A.    In Figure 6.                                           16:51:55

9          Q.    I guess I'll say it this way.  If                      16:52:01

10   you draw -- you see the little tiny gap you can                     16:52:04

11   see between the top of the collar and the nipple                    16:52:07

12   material.                                                           16:52:10

13                Do you see that?                                       16:52:10

14          A.    Yes.                                                   16:52:10

15          Q.    You could draw a line right through                    16:52:11

16   that, right?                                                        16:52:13

17          A.    A horizontal line.                                     16:52:14

18          Q.    A horizontal line right through                        16:52:16

19   those two lines in that plain?                                      16:52:19

20          A.    Yes.                                                   16:52:21

21          Q.    And I would say there's no nipple                      16:52:21

22   material hanging below that line.                                   16:52:23
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1                Do you agree with that?                                16:52:25

2          A.    Yes.                                                   16:52:29

3          Q.    Okay.  But if you do that same line                    16:52:29

4   in your figure in 164, there is a substantial                       16:52:32

5   amount of nipple overhang.                                          16:52:38

6                Do you agree?                                          16:52:40

7          A.    There's nipple overhang.                               16:52:46

8          Q.    Right.  Yeah.                                          16:52:48

9          A.    I wouldn't quantify it as                              16:52:50

10   substantial.  It's approximately the thickness of                   16:52:52

11   the top edge of the collar.                                         16:53:05

12          Q.    Okay.  That sort of overhang isn't                     16:53:08

13   contemplated by Kurkjian, fair?                                     16:53:16

14          A.    Kurkjian doesn't show an overhang in                   16:53:27

15   Figure 6.                                                           16:53:36

16          Q.    It doesn't show it in Figure 7                         16:53:36

17   either, right?                                                      16:53:39

18          A.    Or in Figure 7.                                        16:53:46

19          Q.    Right.  In fact, it isn't in any of                    16:53:48

20   the figures, isn't that fair, sir?                                  16:53:52

21          A.    Yes.                                                   16:54:02

22          Q.    Okay.  Okay.  So let's go back to                      16:54:02

Page 212

1   the other drawing that we talked about that is I                    16:56:27

2   think the one on your declaration on Page 61.                       16:56:33

3   Oh, sorry.  No.  I'm sorry.  209.  I'm sorry.                       16:56:49

4   Let's go to Page 209.                                               16:57:13

5                So are you on Page 209?                                16:57:25

6          A.    I am.                                                  16:57:27

7          Q.    And that drawing at the top there is                   16:57:27

8   a similar drawing to the one we talked about.                       16:57:29

9   This is the one showing the combination of                          16:57:32

10   Ishimaru and Atkin; is that correct?                                16:57:37

11          A.    Yes.                                                   16:57:56

12          Q.    And is it -- same sort of questions                    16:57:56

13   on this design.                                                     16:58:00

14                Was it created and drafted by the                      16:58:00

15   same design firm?                                                   16:58:03

16          A.    As far as I know, yes.                                 16:58:04

17          Q.    And it was a combination of you and                    16:58:07

18   the design firm and the lawyers; is that right?                     16:58:15

19          A.    I did not design it.  I reviewed it.                   16:58:23

20          Q.    And you don't know who had the idea                    16:58:26

21   for any particular elements of it; is that right?                   16:58:28

22          A.    Right.                                                 16:58:31
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Page 213

1          Q.    You approved it?                                       16:58:34

2          A.    I approved it.                                         16:58:35

3          Q.    Yeah.                                                  16:58:37

4                MR. GOETZ:  Okay.  Let's go off the                    16:59:46

5       record for a minute.  I just want to take a                     16:59:47

6       minute here and wrap stuff up.                                  16:59:50

7                Off the record.                                        16:59:52

8                (Recess taken.)                                        16:59:54

9                MR. GOETZ:  We'll go back on the                       17:11:04

10       record.                                                         17:11:06

11   BY MR. GOETZ:                                                       17:11:06

12          Q.    Okay.  Sir, during the breaks today,                   17:11:07

13   did you discuss the substance of your testimony                     17:11:09

14   with your lawyers at all?                                           17:11:11

15          A.    No.                                                    17:11:13

16          Q.    Okay.  And have you been paid for                      17:11:13

17   your time on this IPR?                                              17:11:17

18          A.    Yes.                                                   17:11:18

19          Q.    Approximately how much time have you                   17:11:19

20   spent on the IPR?  And how much have you been                       17:11:22

21   paid?                                                               17:11:26

22          A.    I'm thinking a total of maybe three                    17:11:30

Page 214

1   days, maybe 20 hours, 24 hours.                                     17:11:52

2          Q.    On the whole day --                                    17:11:55

3          A.    I'm sorry.  No, just 8-hour days, so                   17:11:57

4   24 hours or so.  20, 24 hours.                                      17:12:01

5          Q.    And just to be clear, I'm talking                      17:12:04

6   about the entire IPR process including the                          17:12:06

7   declaration, the deposition, and everything.                        17:12:09

8                Is that what you were just thinking                    17:12:11

9   of?                                                                 17:12:14

10          A.    No, I was just thinking of --                          17:12:14

11          Q.    The depo preparation; is that                          17:12:16

12   correct?                                                            17:12:18

13          A.    Right and before.                                      17:12:18

14          Q.    Let me try again.                                      17:12:21

15                For the whole entire IPR, including                    17:12:23

16   the preparation of your declaration and                             17:12:25

17   everything else, approximately how much time have                   17:12:30

18   you spent, and how much money have you been paid?                   17:12:32

19          A.    So I'm being paid different amounts                    17:12:40

20   depending on which portion it's doing.                              17:12:45

21                So it's, I believe, $350 an hour.                      17:12:48

22   And then for the deposition itself, I believe                       17:12:57
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1   550.  But I'm not sure of those numbers.                            17:13:00

2          Q.    Okay.                                                  17:13:04

3          A.    And the number of hours is maybe --                    17:13:04

4   maybe 40 hours.                                                     17:13:36

5          Q.    Total?                                                 17:13:37

6          A.    Yes.                                                   17:13:41

7          Q.    You're just guessing?                                  17:13:41

8          A.    Yeah.  Wild guess.                                     17:13:43

9          Q.    And except for today, have you been                    17:13:44

10   paid current with what you've spent or are you                      17:13:48

11   still waiting for some money?                                       17:13:54

12          A.    I have been paid 100 percent for                       17:13:54

13   what was done earlier, and I haven't sent a bill                    17:13:56

14   yet for the remainder.                                              17:13:59

15                MR. GOETZ:  Okay.  Thank you.                          17:14:06

16                I don't have any further questions.                    17:14:06

17                MR. WILLIAMS:  Let's go off the                        17:14:09

18       record for a minute.                                            17:14:11

19                (Recess taken.)                                        17:14:15

20                MR. WILLIAMS:  We can go back on.                      17:21:06

21       We have no further questions.  We can go off.                   17:21:09

22                (Time noted:  5:21 p.m. EDT)                           17:21:13
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