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UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

SIEMENS MOBILITY, INC., ) Case Nos.
GROUND TRANSPORTATION ) IPR2023-00468
SYSTEMS USA, INC., ) and

HUMATICS CORP. and PIPER ) IPR2023-00470

NETWORKS INC., )

Petitioners, ) Patent Nos.
vS. ) 9,043,131
METROM RAIL, LLC, ) and
Patent Owner. ) 8,812,227

The videotaped deposition of JAMES
MARCHI, called as a witness for examination, taken
via videoteleconference pursuant to the Federal
Rules of Civil Procedure of the United States
District Courts pertaining to the taking of
depositions, taken before VICTORIA C. CHRISTIANSEN,
a Certified Shorthand Reporter of the State of
Illinois, CSR No. 84-3192, on the 30th day of

November, A.D. 2023, at 10:00 a.m.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

PRESENT:

CROVNELL & MORI NG LLP,

(455 North G tyfront Plaza Drive, Suite 3600,
Chi cago, Illinois 60611,

312-840-3270), by:

MR, JOSHUA JANMES,

jJames@rowel | . com

appeared vi a vi deot el econf erence on
behal f of Petitioner Sienens Mbility,
I nc. ;

FAEGRE DRI NKER Bl DDLE & REATH LLP,
(320 South Canal, Suite 3300,

Chi cago, Illinois 60606,
312-212-6500), by:

MR. THATCHER A. RAHMEI ER,

t hat cher . rahnei er @ aegr edri nker.com

appeared vi a vi deot el econf erence on
behal f of Petitioner G ound
Transportati on Systens USA, |Inc.;

WOLF GREENFI ELD & SACKS,

(605 Third Avenue,

New Yor k, New York 10158,
212-849-3338), by:

MR, GREGORY S. NI EBERG

gregory. ni eberg@wl f greenfi el d. com

appeared vi a vi deot el econference on
behal f of Petitioner Humati cs Corp.;
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PRESENT ( Conti nued):
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W SN A P.C.,

(12636 Hi gh Bluff Drive, Suite 400,
San Diego, California 92130,
858-461-0989), by:

MR. HOMRD W SNI A,

howar d@v sni al aw. com

appeared vi a vi deot el econf erence on
behal f of Petitioner Piper NetworKks;

Mc ANDREWS HELD & MALLOY,

(500 West Madi son Street, 34th Fl oor,
Chi cago, Illinois 60661,
312-775-8203), by:

MR, GREGORY SCHODDE,

gschodde@mcandr ews-i p. com

appeared vi a vi deot el econf erence on
behal f of Patent Owner.

VI DEOCTAPED BY: M CHAEL BENDER, Legal Vi deographer,

Esqui re Deposition Sol utions;

REPORTED BY: VICTORI A C. CHRI STI ANSEN, RPR, CRR
P

linois CSR No. 84-3192.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

THE VI DEOGRAPHER: Good norning. W are now
on the record. The current tinme is 10:00 a.m
Today's date is Novenber 30, 2023.

Thi s begins the videotaped deposition of
Janes Marchi in the matter of Sienens Mbility,
| ncorporated, et al., vs. MetromRail LLC. The
case nunber is | PR2023-00468-470.

My nanme is Mchael Bender. |'myour
renot e vi deographer. Your court reporter is Vicki
Chri sti ansen.

Counsel, wll you please introduce
yoursel ves and the witness will be sworn.

MR WSN A Good norning. Howard Wsnia on
behal f of the petitioner.

MR, SCHODDE: Greg Schodde for Patent Oaner
Metrom Rail .

MR. RAHMEI ER:  That cher Rahneier from Faegre
Drinker Biddle & Reath for Ground Transportation
Systens USA, Inc.

MR. NIEBERG G egory N eberg for the Humatics
petitioner.

MR, JAMES: Joshua Janes of Crowell & Moring

for the petitioners.
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(WHEREUPON, the witness was duly
sworn.)
JAMVES MARCHI ,
called as a witness herein, having been first duly

sworn, was exam ned and testified as foll ows:

EXAM NATI ON
BY MR W SNI A
Q Good norning, sir. M nane is Howard
W sni a.
A Good nor ni ng.
Q Wul d you kindly state your full nane

and your busi ness address.

A. Sure. M full nanme is Janes A Marchi,
and our business address is in Lakenmoor, IIllinois.
It's it 27- -- | believe 27992 Route 120, Unit 120,
Lakenoor, Il1linois.

Q And what is your hone address?

A I
I11inois.

MR, SCHODDE: And, counsel, can we agree that
personally identifiable information |ike hone
addresses, Social Security nunbers, phone nunbers
wi |l be redacted fromthe public transcript?

MR WSNA That's fine for ne.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

BY MR W SN A:

Q Sir, where are you today if you --

A l"min my hone.

Q Ckay. Wiich is the address you j ust
gave us?

A Correct.

Q kay. And who else is in your house
t oday?

A. In other parts of ny house, ny -- ny

daughter and ny w fe.

Q Al right. Anybody in the roomthat
you're in?

A No, just nyself.

Q And what -- and what type of equi pnent
are you usi ng?

A |"musing a Mcrosoft notebook.

Q Al right. Besides your conputer, what
ot her docunents or devices do you have within
hand' s reach?

A. | have ny phone and | have ny
decl arati on and suppl enental declaration and |I have
a notebook to take notes if needed.

Q Do you have any notes in the notebook?

A. | do not.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

Q And your copies of the declaration, are
t hey clean or have you made notations on thenf

A No notations. They're clean copies.

Q Ckay. And on your -- and |I'd ask you to
just shut off your phone, if that's possible,
unl ess you' re expecting a super-inportant call.

A. Ckay.

Q And then -- thank you. So you've shut

your phone off?

A. | just shut it off.

Q Ckay. And on your conputer, besides the
Zoom what other prograns, if any, do you have
open?

A | believe | have Qutl ook where ny e-mail
iIs. | can close that, if you'd |ike.

Q Yes, please

By the way, during -- during breaks,
feel free to turn your phone on and check your
e-mails or whatever. Wile we're on the record,
|'d ask you to keep that stuff shut off.

M. Marchi, it |looks |Iike maybe you
froze. Can you hear ne? M. Marchi, your -- your
connection seens to have frozen, so if you could

hear us, when you cone back, just |let us know.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

(WHEREUPON, there was a short
i nterruption.)
MR. SCHODDE: O f the record?
MR WSN A Yes.
THE VI DEOGRAPHER: We're going to go off the
record. The tinme is 10:06 a. m
(WHEREUPON, the deposition was
recessed from 10:06 to 10:10 a. m)
THE VI DEOGCRAPHER: W are back on the record.
The tinme is 10:10 a. m
BY MR W SN A:
Q Al right. Sir --
MR WSNIA Wuld the reporter read back the
| ast question, please?
(WHEREUPQON, di scussion was had off
the record.)
BY MR W SN A:
Q Al right. And so | think right before
you froze, |I'd asked you to shut your phone off,
whi ch obviously you turned it back on to call us

during the break, but if you can shut that off

again, |'d appreciate it.
A Ckay.
Q And then on your conputer, just keep the
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JAMES MARCHI
SIEMENS, ET AL. V. METROM RAIL

Zoom open and shut other prograns that you have
of f.

A Yeah. Ckay, finished.

Q Al right. So nowthe only electronic
devi ce you have open is your conputer and the only
application you have open is Zoom is that correct?

A. Yes.

Q Al right. So obviously we're giving
testinony under oath today, so it's as if you're
testifying before a judge and jury or before the
adm ni strative panel in this case, so it's
I nportant that we try to recreate those conditions
as nmuch as possible, so I'd ask you not to
comruni cate with anybody el se except during -- on
the record about this case for the rest of the day
or at least until we conclude the deposition.

Now, during the break, you may be able
to talk to other people about anything you want to
tal k about except things related to this case, so
not hi ng about -- that could be used or relates to
this case during breaks, okay?

A kay.

Q The exception may be if there's sone

guestion about privilege, your |awer may want to

November 30, 2023
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

talk to you about privilege, so besides that.
Al right, sir. Have you ever given
testinmony of any kind to a court or adm nistrative

panel before this case?

A Yes. One tine.

Q Ckay. And what were the circunstances
of that?

A It was a divorce proceeding froma

former officer of ny conpany.

Q Al right. And you were a witness, or
what happened in that case? Just generally. |
don't need the details.

A | was a -- a witness giving testinony
related to the conpany and the gentleman's position

with the conpany.

Q And was that a deposition or was that
a -- a court proceeding?

A. A deposi tion.

Q Besi des that, any other experience

giving testinony in a court or admnistrative
pr oceedi ng?
A. No.
Q You' ve submtted a coupl e decl arations

in this case.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

Besi des the two decl arations you' ve
submtted in this case, have you ever submtted a
witten declaration or witten testinony to any

adm ni strative agency or court before?

A This just froze on ne.
Q We can hear you.
A. Ckay. You can hear ne.

Coul d you pl ease repeat the question?
It froze on ne.

Q Sure. In this case you' ve submtted two
decl arations, your original and your suppl enental
decl arati on.

Besi des those two docunents, have you
ever submtted testinony in witten formor a
declaration to a court or adm nistrative agency?

A No.

Q Ckay. As you can see, we're taking the
deposition today. There's a reporter here taking
down everything that you and | are saying, there's
a vi deographer vi deotaping your testinony.

To try to provide the cleanest record
that we can, it's inportant that only one us try to
speak at a tinme. |'ll do ny best to try not to

speak on top of you. | would just ask you to do
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

the sane and try not to speak on top of ne, okay?

A Ckay.

Q By the sane token, to have a cl ean
witten record, it's inportant that we speak in
full words as opposed to "uh-huhs"” or "uh-uhs" or
head shakes or head nods, so please try to use full
wor ds such as yeses or nos, okay?

A Yes.

Q | s there any reason why you can't give
us your best and npbst accurate testinony today?

A No.

Q Now, sir, | understand that you have

sonme sort of back injury that is bothering you, is

that right?
A That's correct.
Q Ckay. Are you taking any sort of
medi cation that -- in connection with that?
A. No. Only Advil.
Q Ckay. And we'll do our best today to

try to take a break about every hour; however, if
you need a break during the day at any other tine,
just let ne know, and once we get to a conveni ent
spot, if you' ve finished your answer or a question

or two, we'll try to nmake sure we take a break.
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JAMES MARCHI

November 30, 2023

SIEMENS, ET AL. V. METROM RAIL

o > O > O >

Chi cago.

> O >» O >

Q
what year?
A

Q

col | ege up

A

Fair enough?

Fai r enough.

Al right. Sir, where did you grow up?
| grewup in M. Prospect, |llinois.
And did you attend col | ege?

| did.

Where did you go to school ?

| went to University of Illinois at

Did you obtain a degree?

| did.

| n what ?

A bachelor's in communicati ons.

And what year was that?

| believe | graduated in 1990.

Al right. And you fornmed Metromin

Late 2010.

So |l want to talk a little bit about

your professional experience after graduating

to Metrom and so what did you do when

you graduated from school ?

| had various sales positions with

di fferent conpanies and then mgrated into sone
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

mar keti ng and sone operations positions with --
W th conpani es before then becom ng an entrepreneur

and starting sone of my own busi nesses.

Q Ckay. Wen did you formyour own
busi ness, the first one?

A Appr oxi mately 2000, 2001.

Q And so when you were in these -- when

you were enployed in this period from 1990 to early

2000s, what industries were you working in?

A | worked in various industries. |
wor ked in an industry -- | -- the printing
I ndustry. | worked for a conpany called Reynolds &
Reynolds. | worked for the Rand McNally

Cor poration based here out of Chicago for a
di vision cal |l ed DocuSystens.
Those were primarily the two conpani es

that I worked the | ongest for.

Q Ckay. Did you have any experience in
transportation or railroad?

A. No.

Q And when is the first tinme you had any
experience in the transportation or railroad
I ndustry?

A. Wth Metrom Rai |l .
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

Q And so | think you nentioned that you

becane an entrepreneur sonetine in the early 2000s.
How nmany di fferent conpani es have you

f or med?

A | don't know the exact nunber, but
it's -- it's quite -- quite a few, and sone of them
are hol ding conpanies to own ownership in other
conpani es.

Q kay. | nmean, could you give us an
order of magnitude?

A. | woul d say between five and seven.

Q Al right. And so Metrom-- is there a
Metromand a Metrom Rail or is there just one

Met r onf?

A There isn't currently a Metrom and a
MetromRail. There --

Q Ckay. What is there now?

A. MetromRail. |I'"mnot -- | was not a --

a part of a conpany called Metrom
Q Ch, okay, all right. So you had --
you' ve been involved in Metrom Rai l .
VWhat are the other conpanies that you've
had or been involved w th?

A. A conpany cal |l ed Encoder Devices, and
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JAMES MARCHI
SIEMENS, ET AL. V. METROM RAIL

that was a conpany that | founded and sold. A
conpany called MarjimEnterprises, a conpany |

f ounded and sol d.

Q Can you say -- can you say that nane
agai n?

A Sure. MarjimEnterprises.

Q Can you spell it, please?

A Sure. Ma-r-j-i-m--

Q Ckay.

A -- Enterprises.

Q Ckay. Any ot her ones?

A. A conpany cal l ed Col unbia Sports
Ventures LLC

Q Al right.

A Those woul d be the primry ones.

Q Ckay. So Encoder and Marjimyou said
you founded and sol d.

What about Col unbia Sports Ventures?

A The sane.

Q Ckay. So is the only active conpany
that you have currently Metronf?

November 30, 2023

A No. | have another conpany call ed
MRT Hol di ngs.
Q And what does MRT Hol di ngs do?
ﬂ 800.211.DEPO (3376)
“J ESQUIRE EsquireSolutions.com

Siemens EX1054
Page 16 of 171



© 00 N O O B~ w N P

N NN NN R R R R R R R R R
A W N P O © 00 N O OO0 M W N P O

JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

A. MRT Hol dings is an auxiliary conpany
that works alongside Metrom Rail to provide it with
sone services and products that Metrom Rail doesn't
procure on its own.

Q Ckay. But it's affiliated in sone --
its business is affiliated with -- with

Metrom Rai |l ?

A That's correct.

Q Any ot her ones?

A. No.

Q Ckay. What was the business of Encoder
Devi ces?

A Encoder Devices was an engi neeri ng
conpany that manufactured -- designed and
manuf actured pul sar rotary encoders. It was in

transportation but not the rail market.

Q Ckay. What -- what area of
transportation was it in?

A Gas punp manuf acturers.

Q Al right. And when did you formthat
conpany and when did you sell that conpany?

A | don't recall the exact dates. Early
2000s, and then | believe sonewhere in the 2003

approximate range is when it was sol d.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

Q kay. And what about -- there was sone
testinony from M. Gunther about hi mworking on
a -- on a gas netering business.

Was that related sonehow to this Encoder
Devi ces conpany?

A No, it was not. | -- | don't -- |I'm not
sure exactly what he's referring to, but it was not
Encoder Devi ces.

Q Al'l right. But did Encoder Devices have
anything to do wwth Metrom the --

A. Nothing to do with it.
Q Ckay. What was Marjim Enterprises?
A MarjimEnterprises was a consulting

conpany that | founded.

Q Ckay. And what was the -- what was the
busi ness -- what sort of services -- what specific
type of services were you guys offering?

A. W were offering consulting services for
yout h sports organi zati ons.

Q kay. And when did you formthat and
when did you sell it?

A | don't recall the formation, it was
over ten years ago, but | just sold it in 2022.

Q What about Col unbia Sports Ventures?
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

A. Col unbi a Sports Ventures is a conpany
that owned a junior hockey franchise in the United
St ates Hockey League, and that franchi se was sold

back to the | eague approximately five or six years

ago.
Q What was the nane of the conpany -- the
nanme of the tean? |[|'m sorry.
A There was no team [t was an expansi on

teamthat we were |ooking to put into a nmarket.

Q Ckay, all right. How did you get
involved in MetromRail? What -- what is the
genesi s story?

A. | had an introduction to an executive at
Canadi an National Railway, and utilizing sone prior
experience that | had at Encoder Devices and the
teamthat | had at Encoder Devices decided to found
Metrom Rai | based on the antiquated technol ogy
bei ng provided for safety systens in the rail
space.

Q Who was the owner of Metrom not
Metrom Rai | ?

A |"mnot sure. | -- | know sone of the
I ndi viduals who were involved with it, but | don't

know t he ownershi p structure.
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

Q kay. |Is there any relationship or was
there ever any rel ationship between Metrom and
Metrom Rai | ?

A There were sone shared engi neering

resources very early on.

Q Ckay. And | assune, then, that -- |I'm
sorry. Go ahead. | didn't hear you.
A That was -- that was it.

Q Al'l right. Besides yourself, who

f ounded Metrom Rail ?

A. A gentl eman naned Rick Carl son.

Q Anyone el se?

A. No.

Q | understand that there's a father/son

Rick Carlson that's involved in Metrom Rail .

| assune you're tal king about the

senior?
A Yes.
Q kay. And was M. Carlson involved in

t he Metrom conpany?

A. Yes, he was.

Q Ckay. So what was the nane of the
person that you were introduced to at the -- at
Canadi an National Railroad -- Canadi an Rail road?
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

A. H s nane was Keith Creel.

Q Cr-e-e-1?

A Correct.

Q And during that introduction -- well,
just -- just explain to ne: \Wlat -- what is the

probl em or the opportunity that you saw based
on that -- on that discussion?

A W had a discussion related to sone
previ ous busi ness deal i ngs, our own busi ness
deal i ngs, and he had understood | had a conpany
cal | ed Encoder Devices, which was an engi neering
conpany, and he disclosed to ne that their safety
systens were antiquated, that they didn't have --
that was the -- his words, not mne, that the
I ndustry technol ogy forgot about, so | proceeded to
have nore di scussions with himand decided to found
a conpany to try to provide solutions with newer,

I nnovati ve technol ogy.

Q kay. And at that tinme did you already
know M. Carl son?

A Yes.

Q Did you guys kind of go into that

neeting together or with the idea that you guys

were going to pitch this together?
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JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

A. Not at first.

Q Ckay, all right. Do -- do you know what
year this neeting was wwth M. Creel ?

A It was either 2008 or 2009. I'mnot a
hundr ed percent sure.

Q Al right. And how-- how |long after
this neeting did you formwhat becane Metrom Rail ?

A There were subsequent di scussions, then
there were neetings where | included M. Carl son.
The formation of Metrom Rail canme after in |
bel i eve Decenber of 2010.

Q Al right. Ws M. Carlson an owner of
Metrom or you don't know?

A | have no i dea.
Q Al right. And so what was the m ssion
or m ssion statenent of -- of Metrom when you guys

first formed it?
A. It was to bring innovation to an
i ndustry that didn't have it by providing safety

solutions with the | atest technol ogi es.

Q And that industry being the railroad
I ndustry?
A That's correct.
Q Ckay. Was there a specific foc- -- was
? 800.211.DEPO (3376)
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there a specific focus on mai ntenance of way or MOW
systens?

A There was after identifying fromthe
potential custonmer or the future custoner that they
had i ssues wwth MOWveh- -- MOWvehicles colliding
Wi th one anot her.

Q And what is your understandi ng of what
MOW vehicles are as it relates to this technol ogy?

A. "' mnot sure | understand the question.
Coul d you repeat it?

Q Just generally, what are nmi ntenance of
way or MOWvehicles as they relate to the railroad
I ndustry?

A Sure. They're various fornms and types
of mai ntenance equi pnent that fix the ballast and
the tracks, et cetera, of the -- of the territory
for freight railroads.

Q And the problemthat you understood from
M. Creel in your neetings with Canadi an Rail road
was that there were accidents related to these MOW
vehicles, is that right?

A Yes. Accidents and no technol ogy
onboard the vehicl es.

Q And were the accidents that MOW vehicl es
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were hitting other MOWvehicles or hitting
sonet hing el se, or what -- what were the problens?

A | think both fromwhat | -- from what |
under st and.

Q Ckay. So they were hitting each other
and they were hitting what? Like the actual trains
t hensel ves?

A No, they -- they could derail like a
train and they could hit a piling or a bridge or
t hi ngs of that nature.

Q So it wasn't so nuch that the MOW
devices were hitting each other; they were hitting
obstructions or they were derailing? |s that what
you' re sayi ng?

A No, |I'm saying --

MR, SCHODDE: (nbjection to form
BY THE W TNESS:

A. That's not what I'msaying. | said it
was both, but primarily the -- the accidents that
were occurring and our focus was MONunit to MOW
unit.

BY VR W SNI A
Q Al right. So fromM. Qunther's

deposition, | understand there was a separate
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project -- which may or nmay not still exist, |
don't recall -- that had to do with inproving |ike
pul se signals; in other words, inproving

conmuni cation with -- | know |'m going to use the
wrong term here, but the gates that go down at --
at a railroad crossing.

Am | getting that right?

A |"mnot sure -- if you could phrase --
or if you could put that in a question form 1'd be
happy to answer it.

Q Sure. Wat -- what |'m-- well, let ne
ask you sone term nology first.

VWhat do you call the systens that drop
the gates in a railroad so that sonebody doesn't
drive across the railroad when a train is com ng?

A The | egacy equi pnent is called a GCP
system grade crossing predictor system

Q Okay. And is there just -- are those
things just called generally signals or --

A. | don't -- I'"'mnot sure | understand
that question to give you an answer.

Q Ckay. Besides the MOW project that
relates to what eventually becane the AURA product,

was there a different project that you guys worked

November 30, 2023
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on at Metrom Rail ?

A. Yes.
Q What was that?
A That was the crossing warning

enhancenent program The acronym was CWE.
Q And was that your first project for

Metrom Rai |l ?

A It was. It was slightly before the AURA
CAS proj ect.
Q And what was the -- what was the

technology as it related to the CWE?
A. It was a radio frequency technol ogy that

could lower the gates in case the | egacy system

fail ed.

Q | s that a product that you guys still
support ?

A. Not currently.

Q Al right. Besides the AURA product,

are there any other products that Metrom sell s?
A. There are.
Q Do they relate to AURA or do they relate

to sonething el se?

A They relate to sonething el se.

Q Ckay. What are those products?
/. 800.211.DEPO (3376
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A. We have an Ice and Snow Breaker product

that we sell to freight railroads.

Q Anyt hi ng el se?

A Currently or --

Q Let's start currently and then we can go
back.

A. No, those are the only twd, MOW CAS and

| ce and Snow Breaker.

Q The -- I'msorry. Gve ne the -- did
you list three things?

A. No. The MOWCAS is one thing and the
| ce and Snow Breaker is the second.

Q And in the past you had the CWAE product,

right?

A Correct.

Q Anyt hi ng el se?

A. We had a product called the SenTrack
system

Q What was that?

A. That was renote el ectronics designed to

detect rail derailnments or draggi ng equi pnent.
Q What -- did you ever sell that product?
A We sol d proof of concept units but never

got into full production.
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Q And what is the tineframe that you were
i nvol ved with that product?
A That product, sonewhere in the tinefrane

of 2012 to 2015.

Q Al right. Before your involvenent with
Metrom Rail, had you any involvenent related to
UVB?

A No.

Q By "UWB," | nean ul tra-w deband.

A No, | have not.

Q Al right. Wre you involved in the

techni cal devel opnent of any of the technol ogy
related to the AURA system or any sort of other
signal ling progranf

A No, I was not involved in the techni cal
pi ece of it.

Q How woul d you descri be your role
generally in Metrom Rail ?

A | manage and direct the operations.

Q And is it fair to say that M. Carlson,
Sr. and M. Qunther |ed the technical devel opnent
of the AURA systen?

A Yeah, | would -- that would be correct.

Q And are you famliar with the two
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patents that are at issue in this proceedi ng?
A. Yes.
Q And those two gentlenen | ed the

techni cal devel opnent that led to those patents,

correct?
A That's correct.
Q When you first got involved in formng

Metrom Rail, what sort of analysis, if any, did you
do as to what other solutions were already out
there as it mght relate to mai ntenance of way
safety?

A The anal ysis was done by accunul ati ng
information from prospective custoners at the tine,
Canadi an National Railway and Canadi an Pacific
Rai | way. W perfornmed our anal ysis based on the
f eedback given fromthem

Q Ckay. Wien you say "we," who -- who is
t hat ?

A Mysel f, my co-founder, Ri ck Carl son,

Kurt Gunther, who happened to be the first enployee
that we enployed at Metrom Rail .

Q And did you do that analysis? D d

M. @Qunther do that analysis? Dd M. Carlson do

that anal ysis? D d sonebody el se do the anal ysis?
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A It depends what type of analysis that
you' re aski ng.

Q ' mtal king about -- fair enough. Wat
| mean is the technical analysis to figure out what

the technical sol uti ons were.

A That woul d be Rick Carlson and Kurt
Qunt her .
Q So your initial potential custoner in

t hese busi nesses was Canadi an Nati onal and then |
t hi nk you nenti oned Canadi an Pacific?
That's correct.

Ckay. Were they related entities?

> O >

No, they're not related entities.

Q Ckay. So how did you get the
I ntroduction to Canadi an Pacific?

A From Canadi an National Rail way.

Q And did you start working with Canadi an
Pacific right away or only after sone period of
time fromworking with Canadi an Nati onal ?

A Only after a certain period of tine of
wor ki ng with Canadi an Nati onal .

Q So do you have a tinefranme about when

you first started working wth Canadi an Pacific?

November 30, 2023
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or 2014.
Q

pr oof of

Ckay. Wen did you first deliver not a

concept but a commercial production of the

MOW saf ety systenf

A

It was in 2012. " m not sure of the

exact date.

Q
A
Q
changed,
t echni cal
A.
Q
A.

And is that the AURA systenf

Yes.

Do you know how t he AURA system has
if at all, since then to present froma
st andpoi nt ?

No, | do not.

Do you know if it's changed?

| couldn't say for sure. W nake

nodi fi cati ons on products, but | wouldn't know that

answer .

Q

i nteracti

A
Q

M. @nther tal ked about sone

ons wwth -- with Tine Domain.
Are you famliar with that?
Yes, | am

Were you involved in that relationship

with Tine Domai n?

A

yes.

| was involved at the commercial |evel,
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Q Ckay. And so what was your invol venent ?
Li ke negotiating comercial terns |ike pricing and
delivery dates and things of that nature?

A That's correct.

Q Ckay. Were -- were you involved in the

techni cal spec'g of the product at all?

A Not at all.

Q Do you know -- do you know what | nean?
In other words, |ike, you know, figuring out
specifically how the product was going to be -- you

know, the capabilities and functionality of the
pr oduct ?

A. | was not -- | was not involved in any
of the technical discussions.

Q Ckay. That would be M. Carlson or
M. Qunther?

A Correct.

Q Ckay. Was it M. Carlson or was it only
M. Qunther?

A No, it was both.

Q Ckay. |'mgoing to put into the chat
here what was previously marked as Exhibit 2008.

Tell me when you have that.

November 30, 2023
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Q What is Exhibit 20087

A May | open it here first?
Q Ch, sure, please.
A Thank you.

(WHEREUPON, there was a short
I nterruption.)

BY THE W TNESS:
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A That's ny decl arati on.
BY MR W SNI A:

Q Ckay. And this is dated Septenber 14,
2023, correct?

A That's correct.

Q Al right. And this was true and

accurate when you signed it on that date?

A. Yes.

Q Do you have any sort of changes or
revisions to this declaration?

A. Not at this tine.

Q Al right. So take a look, if you
woul d, at Paragraph 11.

A | have a hard copy. |Is it okay if |
refer to that instead of --

Q Yes, sir, that's fine.

A. Coul d you repeat that paragraph, please?
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Q 11, pl ease.
A kay. | have it in front of ne.
Q Al right. This reads, "Metrom was

founded in 2010 with the goal of devel oping
I nnovative products and sol utions to advance safety
in the railroad industry," correct?

A Correct.

Q And the Metromthat you're talking
about in this paragraph and throughout your
declaration is MetromRail and not this Metrom
conpany that M. Carlson was involved in prior to
the formation of Metrom Rail, correct?

A That is correct.

Q Al right. In Paragraph 12 you say,
"Since 2012, Metrom has nmade, offered for sale, and
sold a variety of products used to reduce
col l'i si ons between equi pnent operating on railroad
tracks, including products that assist the
col l'i sion avoi dance between nai ntenance of way
(MOW equi pnent," correct?

A That's correct.

Q So when you say that you sold a variety
of products used to reduce collisions between

equi pment operating on railroad tracks, that's the
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AURA system correct?

A Correct.

Q And is it the CWE system or sonething
el se?

A CWE woul d be -- would be a system yes.

Q Al right. Any other ones?

A. The SenTrack system

Q Al right. Anything el se?

A. Not that | can recall. W had other
products that we were in discussions but none that
we had prototyped and did proof of concepts on that
| can recall at this tine.

Q kay. The -- the ice and snow breaker,

what is that product line called? Does it have a

name?

A | ce and Snow Breaker.

Q Fair enough. Al right. 1In Paragraph
13 you say, "I have over twelve years of experience

in the sales and marketing of Metrom s railroad

col l'i si on avoi dance products," correct?
A That's correct.
Q How many different custoners do you

t hi nk you' ve called on, order of magnitude, wth

respect to the AURA products?
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A | woul d probably say between 10 and 15.

Q And how nmany have you gotten an order
fronf

A Actually, 1'd like to anend that | ast
answer, if | could. | would say it's probably

bet ween 15 to 20.
Q Al right. And of those 15 to 20, how

many have you received an order fronf

A Appr oxi matel y 10.
Q kay. And so of the 15 to 20 that
you' ve called on, what -- can we categorize thenf

| know sone them nay be contractors, sone of them
may be railways. Maybe there's sonething else. |
don't know. Can you -- can you categorize themfor
me?

A Sure. The Cass 1 freight railroads
woul d be one categorization, rail contractors who
work with freight railroads woul d be the second,
and then transit agencies further on down the |ine.

Q Ckay. So just as a matter of
nomencl ature that I"'mnot all that famliar wth,
obvi ously, for exanple, you know, in New York you
have subways and then you al so have let's say

comruter trains that go out to Long Island and then
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you al so have trains that -- | think Iike the Acela
or sonething that Antrak runs from New York to
Washi ngton and then you have trains that run
from-- passenger trains that run fromlike
New York to Florida.
Are those all within transit industries

or is that sonething el se?

A Yes, all transit.

Q kay. So transit -- | just want to nmake

sure when we talk about "transit,"” we're talking
about subways and we're tal ki ng about ot her
passenger trains.

A. Under st ood.

Q Al right. O the custoners that you've
had that actually nade orders, have they been in
each of these categories that you've given ne?

A. They have.

Q Al right. Do you currently have
custoners that are in the rail contractor industry?

A. Yes, we do.

Q Al right. Wo are they?

A The one we do nobst business with is a

conpany called Loram L-o-r-a-m and |I'd have to

get you a list of the others. There are others.
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Q Ckay. What about transit?

A Not currently.

Q And what about -- well, you say "not
currently."

Who in the past have you had as a

custonmer in transit?

A. How do you define a custoner?
Q Well, | nean, how -- how would you
define it? Let's try -- I'mnot trying to be a

trick question here.

A. Sure. Well, I'll tell you who has paid
for our services in the past.

Q Yeah, fair enough

A s that fair? The MBTA in Boston and
the MTAin New York Gty Transit.

Q Ckay.

A. And we've bid on various other projects
but not had other custoners in other transit
agenci es.

Q Al right. And then -- you've bid on
ot her projects.

I n other words, you've pitched ot her

wor k but you haven't gotten paid for it? |s that

what t hat neans?
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A That's correct.

Q Al right. And the MBTA, was that a
proof of concept or sonething?

A Yes, it was a proof of concept.

Q Al right. And what year is that we're
t al ki ng about ?

A. | don't recall the exact year. It was

approxi mately 2017 or 2018.

Q Okay. And the one with New York is the
one that's the subject of the -- the |awsuit,
right?

A That's correct.

Q In the MBTA work, did you partner with
anybody?

A Yes, we did.

Q Who did you partner wth?

A. We partnered with Parsons Corporation.

Q Anyone el se?

A No.

Q Ckay. And in the New York project, did

you partner with anybody el se?
A W did. W partnered with Hitachi.
Q Ckay. Have you submtted -- well,

anybody else? D d you partner with anybody el se in
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New Yor k?
A There may have been anot her contractor
i n our proposal, but I"'mnot -- | can't recall the

name of the conpany.

Q Al right. And have you partnered with
ot her conpanies in other pitches to other transit
agenci es?

A W have been in a team ng agreenent with

Hitachi for other prograns outside the MIA

Q Anybody el se?
A That's it.
Q Did you partner with Thal es at one
poi nt ?
A We did not partner wwth Thales. W did

a proof of concept with Thal es based on the nmandate
fromthe MIA and New York City Transit. | guess
you could -- maybe you could consider that a
partnering. It was a coll aborative effort.

Q Al right. Any other such collaborative
efforts with other conpanies?

A Not that I'm aware of.

Q Al right. So when you go to pitch for
transit, is that typically a multi-bid arrangenent?

A. Meani ng the custoner requires bids from
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mul tiple suppliers?

Q That is what | nean.
A Yes, that's typical.
Q Ckay. And so in those arrangenents, is

there sone sort of requirenents docunent or
specification that's provided by the transit agency

as to what they want you to bid on?

A Yes.
Q What -- what do you call that?
A RFP, request for proposal.

Q And -- and in the RFP, does the transit
agency list out the features that they think are
I nportant for thenf

A | woul d say yes.

Q And then | assune that there are sone
things that are left open; in other words, you
know, you as the bidder have to fill in the gaps as
to what features and things you're going to provide
in the system

s that fair?
A That's fair.
Q Ckay. Are you aware of any of these

transit RFPs requiring the use of UWB?

A. ' m aware of the ones that we were
/. 0 211.
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I nvol ved in, engaged in. Those are the only ones
that |I'm aware of.

Q Ckay. So which -- which of the ones
that you were involved with required the use of U\B
as opposed to you just filling in the gaps and
saying, "W're going to provide UAB"?

A. | believe the pilot that we had a joint

pitch wwth with Hitachi required UWB.

Q That's the New York one you're talking
about ?

A. New York City Transit, correct.

Q Ckay. Any ot her ones?

A. Not that |'m aware of.

Q Do you believe MetromRail to be the

first conpany to use UWB in the railroad industry?

A | do. That's ny belief.

Q Bef ore you guys inplenenting UAB, were
you aware that other people had witten about and
di scussed using UB in the railroad industry?

A. No, |I'm not aware of that.

Q Are you aware now that Tine Donain, your
supplier, had patents related to using UB in the
railroad industry prior to the formation of

Metrom Rai |l ?
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A | don't know the timng of that. |I'm
not -- I'mnot aware of the detail.
Q Ckay. But are you aware that Tine

Domai n had patents relating to using UAB in
railroad -- railroad?

A No, | was not aware of that. | was
aware of their patents, but not necessarily
specific to the railroad.

Q kay. Do you know the names of any of
the folks that you dealt with at Tine Domai n?

A. | do. Primarily I -- 1 had discussions

and then neetings wth Rachel Reinhardt, who was

the CEO. It was customary for us to have neetings.

Q Ckay. Anyone el se?

A A gentl eman naned Tony, and | can't
remenber his last nanme. | believe it was their
CFO. | had neetings with himand Rachel Reinhardt.

Q Do you know who Wlliamor Bill Gisham
1 S?

A | do not.

Q How about ©Mark Roberts?

A. No.

Q Al right. So in Paragraph 14 of your
decl aration, you wite, "As a result of this, | am
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famliar with the railroad industry and
specifically the evolution of collision avoi dance
in the railroad industry."

Do you see that?

A | see it.

Q Ckay. Can you tell ne about the
evol ution of collision avoidance in the railroad
I ndustry?

A. No, | can't.

Q Ckay. What did you nean by that you
were famliar with it, then?

A. | was famliar with the dealings that |
had with the custoners that told ne they either had
products that they tried and didn't work or that
they didn't have any technology at all for
collision avoi dance. That's where ny know edge
base cones from

Q Understood. And that's the fol ks from

Canadi an Nati onal ?

A. And other Class 1 freight rail roads, as
wel | .

Q kay. So Canadi an Pacific?

A And ot hers.

Q Who el se?
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A CSX, Union Pacific, BNSF, Norfolk
Sout hern.

Q Al right. Any other ones?

A No, that would be it.

Q Wil e you were speaking, the -- the
video clipped a little bit. | just want to nake

sure the reporter got down everything that you
sai d.
MR WSNIA: D d you hear everything?
BY VMR W SNI A:
Q Al right. Wat systens did they tell
you -- your custoners tell you that they had tried

related to collision avoi dance that did not work?

A | don't -- | don't recall specific
custoner -- or suppliers' product nanes, if you
will, but I do recall that they had suggested that

they hadn't found anything that had an approach
| i ke our approach and they were either using nanual
regul ati on procedures or not adopting any
t echnol ogy what soever.

Q Ckay. | understand you can't renenber
or you don't know if they even told you specific
suppliers, but do you have an understandi ng of what

sort of technical approach that these other

November 30, 2023
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conpani es had tried?

A There was a conpany call ed Harsco and
Protran. | believe Harsco purchased Protran.
believe Protran had a radi o frequency narrow band
type of technology in their product -- | don't
recall the nanme of it -- that they were trying to
utilize for collision avoidance, and we were told
by freight railroads who had tried their products
that it wasn't -- it wasn't successful.

Q Can you just spell the -- the nane of
the first conpany you nenti oned?

A Harsco, Ha-r-s-c-o.

Q Al right. And do you recall who
told -- who told you about that?

A The vice president of engineering from

Canadi an National Rail way.

Q Is that this M. Creel we nentioned
earlier?
A No. That woul d have been a gentl eman

nanmed David Ferryman.

Q So in Paragraph 15 you wite, "Early in

November 30, 2023
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our history, we recogni zed that existing solutions
for avoiding collisions between railroad vehicles

were either unreliable, extraordinarily expensive,
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or both. W set out to devel op and depl oy better
sol utions, but quickly found the railroad industry
resists innovation, technical risk, and change."
Do you see that?

A | do.

Q Al right. So the first part of that
sentence tal ks about existing solutions for
avoi ding collisions, and the ones that you were
avail- -- you were famliar with were, | guess from
what you're telling ne, either not having any
sol ution, having sone sort of |ike work rules, or

three, this -- this Harsco technol ogy, is that

right?

A That's correct.

Q Any ot her ones?

A Not that | can recall the nanmes of at
this point.

Q Ckay. Even if it wasn't the nane, just

the different approach? Are you famliar with the

di fferent approach?

A No, I'mnot famliar with the different
appr oach.

Q kay. And the work rules, that's
just -- ny understanding fromM. Qunther is the
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work rul es are when you are in a mai ntenance node,
you can go this fast, and when you're in a travel

node, you can go sone other speed, is that right?

A Yeah. Federal -- federal regulations,
yes.

Q Ckay. So basically just speed limts?

A. Speed Iimts, eyeballs and judgnent.

Q kay, all right. So sonme were

unreliable from Paragraph 15, which | assune woul d
be -- | nean, for exanple, not having any rule |
woul d assunme woul d be an unreliable one, and ki nd
of these rules that we tal ked about, naybe they're
not reliable ones.

ls that fair?

A That's fair.
Q And then this Harsco one that you're
tal king about, is that -- was that unreliable? Ws

it something el se?

A From our understanding fromthe
custoner, it was unreliable and extrenely
expensi ve.

Q Al right, okay, all right. You say
that you found the railroad industry resists

i nnovation, technical risk and change.
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Do you see that?

A | do.

Q Al right. So, you know, prior to
form ng your own conpanies, it sounds |ike you had
a decade or so in sales, is that right?

A That's about -- that's about right, yes.

Q Ckay. And what you're telling ne is you
approached about 15 to 20 custoners and you sold to
about 10 of them is that right?

A About right.

Q kay. So that's like a 50 to 70%

success rate, is that right?

A Well, it depends how you define
"success." Sone custoners bought nore than ot hers.
Sone didn't.

Q Sure, fair enough, but, | nean, you sold

to about 50 to 70% of the people that you
prospect ed?

A We sold sonething to 50 to 70% of the
peopl e we prospect ed.

Q kay. As far as the success rate, how
does that conpare to nost sal es?

A "' mnot sure | understand that question.

Q Sure. | would inagine in your ten years
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of -- of working in sales, if you had a 50 to 70%
success rate cold-calling custoners and getting
sonet hing sold, that would be pretty good?

MR SCHODDE: (bjection, foundation, form
BY THE W TNESS:

A The markets weren't conparable. |
called on far nore custoners in different market
spaces than | did in the rail space. This is --

this is a space where you didn't call on as nany

cust oners.
BY MR W SN A:
Q Sur e.
A They were targeted.
Q Fai r enough, but do you find that 50 to

70% success rate to be | ow, average, high?

MR, SCHODDE: (njection, form and foundati on.
BY THE W TNESS:

A. The amount of sales -- the substantive
sal es or product |aunches that we |aunched, | would
say that the percentage of custoners is | ow based
on the custoners that buy reoccurring equi pment
from us.

BY MR W SNI A:
Q Ckay. So of the ten or so that bought
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sonet hing fromyou, how nmany becane recurrent
cust oners?

A Probably four or five.

Q Ckay. And how many do you currently
have that are recurrent custoners?

A About the sane.

Q Al right. So, you know, give ne to the
extent you can your entire basis for suggesting
that the railroad industry resists innovation,
techni cal risk and change.

A. Sure. As an exanple, there's seven
Class 1 freight railroads. W had neetings,

di scussions and presentations with all of them
Only two of the seven did a full production |aunch
and outfitted their MOWassets wth our equipnent,
and buyi ng reoccurring equi pnent fromus in the
sane -- sane vein, only two.

Q And the other five did nothing or they

bought from sonebody el se?

A That | don't know.
Q Ckay. Anything el se?
A. We had sone of those sane custoners that

tried our equi pnent, did sone testing but didn't

end up outfitting their assets with our equi pnent.
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Q Al right. Anything else?

A. No.

Q Al right. W've been going for about
an hour. Should we take a short break?

A Sure, that woul d be great.

MR WSNA: Of the record.

THE VI DEOGRAPHER: W are now off the record.
The tinme is 11: 05 a. m

(WHEREUPON, the deposition was
recessed from11:05 to 11:16 a. m)

THE VI DEOGRAPHER: We are back on the record.
The tinme is 11:16 a.m
BY VR W SNI A:

Q Sir, you understand you're still under
oat h?

A Yes.

Q Al right. D d you speak with anybody
during the break?

A | did not.

Q Al right. O the ten orders that
you' ve received or ten -- let ne strike that. You
received orders fromten custoners, about, in
total .

How many of those were proof of concept
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orders?

A. Several for sure. | don't know the
exact nunber.

Q Ckay, all right. So let's take a | ook
at Paragraph 16, please, of your -- of your
decl arati on.

A. Ckay.

Q You say, "Equipnent supplied to the
rail road i ndustry has been dom nated by | arge
mul ti-national corporations |ike Sienens and
Thal es, the Petitioners in these proceedi ngs. They
have dom nated the market for decades, but none of
t hese corporations had devel oped an acceptabl e
solution for collision avoi dance between MOW
vehicles, while their solutions for passenger and
freight rail applications continue to rely on
technol ogy and operating principles that date back
decades. "

Do you see that?

A. Yes.

Q Al right. So how would you
characterize |like the approach of these dom nant
| arge mul tinational corporations?

A. Can you be nore specific with that
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question? Approach to whon?

Q Wel |, the technical approach. Like in
ot her words, what -- how was their -- what |'m
trying to understand is what was their approach,
what was your approach and what was the difference
bet ween t he appr oaches.

A. Ckay. My understanding of their
approach, their CBTC systens, that they utilize
technol ogy that is decades old and our approach
utilizes off-the-shelf later or |atest technol ogies
that's different than the -- than the technol ogy
approach that those | egacy conpani es use.

Q Al right. So let's focus in for a
monment on -- on Metrom Rail's approach.

So one aspect you said was they used
newer technol ogy, right?

A Correct.

Q And of f-the-shelf technol ogy, so off --
by "off the shelf,"” you nean the technol ogy you got

fromTinme Donmain -- Tinme Domain?
A Anongst ot hers.
Q So what other off-the-shelf technol ogy

besi des what you got from Tinme Domain are you

referring to?
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A. Well, this is not ny expertise, but GPS,
sone other circuit board circuitry, sone -- sone of
the other technologies involved in -- in the CAS
product that we're speaking of today are -- are

of f-the-shel f products that we purchase and then
I ntegrate or package in our own engi neering
depart nent.
Q Ckay. And the technol ogy and operati ng
principles of these preexisting |arge nmultinational

corporations that you refer to, what were they

doi ng?
A | woul d defer to our engineers to answer
t hat question. | know they have CBTC equip- --

equi pnmrent and | know that the custoners that have
purchased their equi pnent have given feedback that

that technol ogy is decades ol d.

Q Ckay. Wiat is CBTC?
A. Conmuni cati on-based train control.
Q Al right. And what does that term nean

in the railroad industry?

A. It nmeans train control for commuter or
passenger trains. |It's simlar to positive train
control but not on the freight market space side.

Q And so by "train control,"” is that the
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I dea that you have sonething akin to like an air
traffic controller who's keeping track of the
various trains and the spacing from-- between each
ot her ?

MR, SCHODDE: (bjection, foundation.

BY THE W TNESS:

A Yeah, | don't know. | wouldn't know how
to answer that question.
BY MR W SNI A:

Q Well, can you expand on what you nean by
"CBTC'? If you had to explain to sonebody what
CBTC is aside fromwhat the words nean, what --
what the letters stands for, what --

A Right. | have a very high-Ievel
understandi ng. Like again, | -- ny -- ny role is
not to be the engi neer or engineering departnent in
our conpany.

So it's conmmunication-based train
control which provides technol ogies that gives data
and potentially stops or propels, propulses a train
when an operator cannot.

Q Al right. And you used the term
"positive train control" before.

What's that?
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A. Positive train control is a simlar but
different technology that is utilized for freight
rail roads and heavy rail, and it's nmandated by the
federal governnent.

Q Ckay. And do you provide -- Metrom Rai |l
provi de CBTC solutions or positive train control
sol uti ons?

A We believe we incorporate in our
t echnol ogy approach functions that do both.

Q Ckay. And that's the AURA systemis it
that you're referring to?

A. Yeah, it's the AURA, or we -- we have
anot her acronym we use called PTCS-2, positive
train control system second version.

Q Ckay. So if we take a | ook at Paragraph
18 -- it's a long paragraph, I'mnot going to read
all of it out loud, but feel free to reviewit
yourself -- you wite, "Under ny direction, the
team at Metrom wor ked on the devel opnent of
conplete train control systens, culmnating in what
we called PTCS-2, a primary train safety system
whi ch was denonstrated for the New York City
Transit/Metropolitan Transit Authority (MIA) on the
Cul ver Test Track in Septenber and Cctober of

November 30, 2023
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2018. "
Do you see that?
A | do.
Q VWhat are the various conponents of the
PT- -- of your PTCS-2 systenf
A Sure. Collision avoidance being a

primary one, speed enforcenent, signal enforcenent.
Those woul d be the three key areas for safety
mandates in a train control system

Q Ckay. So you've got collision
avoi dance, speed enforcenent, and | apol ogi ze, what
was the third one?

A Speed enforcenent and signal -- signal
conpl i ance.

Q Signal conpliance. Ckay.

Does the AURA systemrelate to speed

enforcenent or signal conpliance?

A. It does all three.
Q It does all three. Ckay.
What -- what does "speed enforcenent”
mean?
A It neans if an operator has a rule for a

specific territory on a track that requires a

certain speed and that operator doesn't adhere to
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that requirenent, the technology has the ability to
brake or propel the train to that speed
requirenment.

Q Ckay. Wiat about "signal conpliance"?

A Si gnal conpliance, a simlar fashion,
sonme of these systens have |ike streetcar signal
systens where a train operator has a yellow, a
green or a red light, and if they don't adhere to
t he signal aspect, our technol ogy has the ability
to override and bring the train back into
conpl i ance.

Q So if the operator isn't going to stop
at the red light, your system can nmake the train
stop at the red [ight?

A That's correct.

Q (kay. Does that relate at all to the
CWE technol ogy you were tal king about earlier?

A. No, it does not.

Q Ckay. So is speed enforcenent a feature

t hat your custoners care about?

A Absol ut el y.
Q Ckay. So when you go to sell the AURA
system | nean, that's -- that's sonething that

drives the sales? It's not |like just a nice
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feature |i ke a cupholder in your car or sonething?

MR, SCHODDE: (Objection to form and
f oundati on.

BY THE W TNESS:

A Col I'i si on avoi dance, speed conpli ance
and signal conpliance are all interrelated --
interrelated and they're all very inportant to all
of our custoners.

BY MR W SNI A:

Q Ckay. And so if you tried to sell a
col l'ision avoi dance systemthat was UWAB based t hat
di dn't have speed enforcenent or signal conpliance,
woul d your custoners buy it?

MR, SCHODDE: (njection to form and
f oundati on.

BY THE W TNESS:

A. Si gnal conpliance may not be rel evant
for an MOW application, but collision avoi dance and
speed have to go hand in hand because operating
rules require pieces of equipnent to nove at
speeds.

BY VR W SNI A
Q Ckay. You had -- without getting too

much into the weeds of the technol ogy, how do you
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do the speed enforcenent?

A. l"mnot the -- I'"mnot the right person
to answer that question. It's utilizing our -- our
proprietary technol ogies, but | couldn't give you
an -- an explanation -- an intelligent explanation
as to exactly how that works.

Q Ckay. But -- fair enough, but let ne --
let me ask you this: |Is it that you actually take
control of the train or are you just kind of
providing a signal to the operator, and so what |
nmean by that is -- you know, sonetines you use the
GPS on your phone while you're driving and the
speed flashes if you go faster than you're supposed
to be going and then there would be an idea |I guess
of some sort of -- but your phone's not taking over
control of the car or pressing on the brake or
st eppi ng on the gas.

What does your system do?

A It can do both. It --

MR, SCHODDE: (njection, foundation and form
BY VMR W SNI A:

Q You may answer.
A Yeah, our -- our systemcan give a
warning or it can -- it can be fully integrated and
// 800.211.DEPO (3376)
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engaged with the vehicle, and then being -- being
engaged neans bei ng engaged with propul sion or
br aki ng rel ays.

Q Ckay. Who was present at this Cul ver
Test Track denonstration you referred to?

A There were |ots of different people from

di fferent organizations that were attending it.
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Q Ckay. What organ- -- what organi zations
att ended?
A Well, obviously the New York City

Transit, the MIA from New York, Parsons
Corporation, Hitachi, MetromRail. There were
al | owances for sone of the other corporations |ike
Si enens and Thal es and Pi per and Humatics to be
able to witness sone of the denonstrations. There
were also third-party consultants that | can't
recall the names of that were also there to witness
denonstrati ons.

Q Were -- were these representatives
allowed to |ike take your UWB conponent apart and
| ook at it?

A Not that I'maware of, but I don't know
t hat answer for sure.

Q Ckay. What about |ike the user

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

Siemens EX1054
Page 62 of 171



© 00 N O O B~ w N P

N NN NN R R R R R R R R R
A W N P O © 00 N O OO0 M W N PP O

JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

equi pnment |like the -- the display? Wre they
allowed to like take it apart and look at it and
| ook at the software?

A | don't know that answer.

Q Were you present at these
denonstrati ons?

A. | was present during the denonstrations
but not necessarily the setup and sone of the --
the testing prior to the executive denonstrations.
| was avail able and present for all of the

executi ve denonstrati ons.

Q And how many -- how many took pl ace,
about ?

A About three.

Q And was it -- over what tinefrane? |

know you' re sayi ng Septenber to Cctober, but was it
like a week, was it a few weeks?

A. | would say it was within a coupl e-nonth
timefrane. We had to redo one executive test
because one of the executives from New York Gty
Transit wasn't available to -- to attend the first
one that we did. | believe that span was
approxi mately four to six weeks apart.

Q Ckay. And what functionalities or
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features or capabilities did you denonstrate at the
Culver City Test Track [sic]?

A "' mnot sure |'m capable of giving you
all of them but I know speed conpliance, speed
determ nation, train determ nation, collision
avoi dance, precision berthing, which is |ike signal
conpliance. Those were -- platformintrusion to
see if there was anything on the platformand we
coul d detect it.

Those were -- those were -- those
were the criteria that | was aware of in our
denonstrati ons.

Q Ckay. And in the RFP for the -- for the
New York Transit MIA proposal, was pier-to-pier

col i si on avoi dance required?

A | don't have that specification in front
of me. | -- | couldn't answer that question.

Q Ckay. Do you know what | nean by that,
t hough?

A. You nean -- you're tal king about pier --

train-to-train collision avoi dance?

Q Yeah, that's what | nean.
A It's ny belief that collision avoi dance
was a dem -- was -- our collision avoi dance
// 800.211.DEPO (3376)
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technol ogy was denonstrated, if that's the question
you' re aski ng.

Q Okay. Who is Robert Janes?

A | believe Robert Janmes is an academ c
that did sone research on UWMB and nade a
presentation on an approach for the Genius
Chal l enge, but I -- | don't know much el se about
hi m

Q kay. And fromthat answer | assune
that the answer to the follow ng question is you
guys didn't work together; in other words,
Metrom Rail did not work with -- with Robert Janes

in the devel opnent of any sort of technology, is

that right?
A That's -- that's correct.
Q And so is it your belief that Robert

Janes stole the idea of using UAB in the railroad

I ndustry fromyou guys?

A. | have no idea what Robert Janes did
wth UAB, to be honest. | -- | don't know what he
did. | just know he nmade sone presentation to the

MIA, and | was told he was an academ c but wasn't
even necessarily involved with a corporation that

was giving a -- a pitch or a presentati on.
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Q Ckay. Have you ever net M. Janes?

A | believe briefly at the Genius
Chal | enge award cerenony.

Q Al right. |Is it your understanding
that he proposed to MIA, New York Transit, that
they use a UWB col |lision avoi dance systenf?

A. "' m not aware of what he proposed. | --
"' mnot privy to it.

Q Ckay. Well, you're aware that he got a
Genius Award, right?

A Yes, | am

Q And you all got a Genius Award, as well,
right?

A Correct.

Q And you got it for the sane thing,
right?

MR, SCHODDE: (njection, foundation.
BY THE W TNESS:

A W all -- we weren't privy to anyone
el se's presentation or proposal. W only know what
our proposal was and that we were awarded based on
our proposal. So |I'mnot sure what Robert Janes
pr oposed.

BY MR W SN A

November 30, 2023
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Q Ckay. So you say, "That system--" |'m
goi ng back to your Paragraph 18. You say, "That
system i ncl uded AURA CAS, descri bed bel ow, and our
prior denonstration of the capabilities of that
systemwas a major factor in our subsequent success
with the MIA "

Do you see that?

A | do.

Q What do you nean by your subsequent
success?

A. Well, 1'll go back a sentence and tie

that to the prior denonstrations.

W were the only conpany that had prior
UWB equi pnent installed in the rail space, to our
know edge, and had a track record of success wth
col l'i si on avoi dance using a UB technol ogy
approach. W believe that was subsequent to our

successes in a POC to the MIA

Q Ckay. So the success you' re talking
about is -- is the POC? Is that what you're
sayi ng?

A Can you rephrase the question? |'m not

sure | under st and.

Q | apologize. | didn't quite understand
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your answer.
So -- so in this paragraph you're saying
you gave this denon- -- denonstration on the Cul ver
Test Track in Septenber and October of 2018 and you
say, "That systemincluded AURA CAS, descri bed
bel ow, and our prior denonstration of the
capabilities of that systemwas a mgjor factor in
our subsequent success with the MIA "
So nmy question is: \What do you nean by
your prior denonstration of the capabilities of
t hat systenf

A. Wel |, our prior denonstrations -- what |
mean by that is the prior denonstrations in the --
in the rail space where we've actually denonstrated
col l'i sion avoi dance utilizing UAMB, and we weren't
awar e of anyone el se who was, so we had an install
base and we had successes based on the feedback we
got from our custoners.

Q Al right. So when you say "prior
denonstrations,"” you don't nean a denp; you nean
like the fact that you actually delivered product
to other custoners?

A No, | mean both. W -- we did
denonstrations also for the MBTA and t he MIA.
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Q Al right. So in this sentence, what
are you referring to specifically?

A Well, | just think in general |'m
suggesting that we had prior denonstrations of our
capabilities utilizing that product. |t could have
conme froma nunber of different denonstrations and
installs that we've done with collision avoi dance
pr oduct .

Q Ckay. And the subsequent success that
you're referring to wth MA is what?

A s the results of the PCCs.

Q The results of the PCCs.

|s the Cul ver Test Track a POCC or

sonet hi ng el se?

A That was -- that was a proof of concept.
Q Okay. So you had success with the
Culver City proof of concept -- |I'msorry, not

Culver City -- Culver Test Track proof of concept.
Was there a different proof of concept,
as well?
A. Well, as |I'd nentioned earlier, we
did -- | believe we did three proof of concepts.

W did -- we did two on the Cul ver Test Track.

November 30, 2023
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A. We denon- -- we denonstrated different
things during different POCs, collision avoi dance,
si gnal conpliance, speed determ nation and speed
conpliance. W also did a collaborative POC
separate fromthose two with the Thal es
Cor por at i on.

Q Ckay. And so when you're tal ki ng about
t he subsequent success, are you tal king about PQOCs
that took place outside of the Septenber to Qctober
2018 tineframe or are you tal ki ng about those ones?

A. | "' mtal ki ng about these.

Q Ckay, all right. You say, "The MIA
awarded Metroma 'genius' prize for our approach to

solving the MIA's problens wth high cost,

unreliable, conventional signalling." Let ne
put -- I'mgoing to put Exhibit 2015 into the chat,
if it wll let ne.

Pl ease tell ne when you have Exhibit
2015 open.
A. Al right.
(WHEREUPON, there was a short
i nterruption.)

BY THE W TNESS:

A. | don't know why it won't open here for
. 211,
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me. I'll just dunp it in ny folders here. | don't
know why -- one second.

(WHEREUPON, there was a short

i nterruption.)
BY THE W TNESS:

A | have to go in ny folders to get it.
BY MR W SNI A:

Q Ckay. Tell me when you have it.

A. Al'l right.

(WHEREUPON, there was a short
I nterruption.)
BY THE W TNESS:
A Ckay. | have it open.
BY MR W SNI A:

Q Ckay. So this is a press rel ease
related to the Genius Award you're referring to in
your decl aration, right?

A. Yes.

Q And, first of all, my understanding is
that the Genius Chall enge sel ected eight different
W nners.

| s that your understandi ng?
A "Il have to take your word for that.

| -- I"'mnot sure off the top of ny head or | -- |

November 30, 2023
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don't renmenber how nmany it was, but...
Q Ckay. And that four of these w nners
were selected for their subm ssion of ideas for

noder ni zing the MIA signalling technology, is that

right?

A That's right.

Q And that those included your subn ssion
fromMetrom Rail, Robert Janes's subm ssion and a
subm ssion from Thales, as well, right?

A Yes.

Q How did your solution differ, if at all,

N NN NN R R R R R R R R
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from Robert Janes's sol ution?

A. Again, | don't know what his sol ution
was. | can read the paragraph just |ike you can
here, but | -- I"mnot privy. |'ve not seen his --

his presentation or his proposal, so | don't know
what his proposed sol ution was.

Q Ckay. Was your submi ssion -- the AURA
system is that what you submtted, or was it
sonet hi ng el se?

A We use "AURA" as a way to describe
several of our products. So, yes -- the answer is

yes, it was the AURA system but it was the AURA

PTCS system
/. 211,
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Q How does the AURA PTCS systemdiffer
fromthe AURA systemin general ?

A Wll, it -- it includes different
modul es. So, for instance, it includes the
col l'i si on avoi dance system

So we use that noni ker "AURA" as our --

as our genesis of our technol ogy, but we had
di fferent products or different nodules, and in the
PTCS, we had those nodules integrated or |inked
together to create a positive train control system

Q kay. And those nod- -- what woul d
t hose nodul es be?

A. Col I'i si on avoi dance, speed conpli ance,

signal conpliance, speed determ nati on.

Q Ckay.

A Can | close this exhibit out?

Q "' mgoing to ask you a coupl e ot her
guestions. Is it taking up space on your screen or

sonet hi ng?

A Yeah, it's okay. | -- 1 just -- | have
it all -- it -- it's enconpassing ny whol e screen,
so just tell nme when you're done, and I'Il close it
out .

Q W'll -- we'll be done with it soon
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enough.
A. Sur e.
Q So -- soif |I ook at the discussion

specifically of MetromRail in this Exhibit 2015,
It says, "Metrom Rail and transportation engi neer
Robert Janes separately subm tted proposals using
ultra-w deband w rel ess technol ogy, a
next - generati on technol ogy that elimnates
expensi ve, cunbersone equi pnent for signalling
systens and provi des accuracy for subway car
| ocati ons down to centineters."

Do you see that?

A. | do.

Q Al right. So signalling is different
fromcollision avoidance, is it not?

A "Signalling" is a broad term
“Signalling system or "signalling departnent”
enconpasses col lision avoi dance, speed conpliance,
| ots of difference things.

Q Okay. But the subm ssion that you nade
was specific for collision avoidance, is that
right?

A It was a train control system proposal

whi ch i ncluded as one of the features that's --

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

Siemens EX1054
Page 74 of 171



© 00 N O O B~ w N P

N NN NN R R R R R R R R R
A W N P O © 00 N O OO0 W N P O

JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

col I'i si on avoi dance.

Q Understood. GCkay. Let's -- we can put
2015 away for now.

A Al right.

Q Let's cone back to Paragraph 18 of your
decl arati on.

A. |"'mtrying to find where you guys are
here. | don't -- |'ve got sone weird screen up
here. Hold on. Bear with ne.

(WHEREUPON, there was a short
I nterruption.)
BY THE W TNESS:
A. Ckay. |' m back.
BY MR W SNI A:

Q Ckay. So we're in Paragraph 18 of your
decl aration, Exhibit 2008.

A. Ckay.

Q Al right. And you say towards the end

of that paragraph, "Mich of this work was directly
observed by representatives fromPetitioners Thal es
G ound -- Gound Transportation and Si enens, who
were seeking to retain the |argest single custoner
for transit rail safety equipnent in the United

States using their | egacy systens."
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Do you see that?

A. | do.

Q And who specifically are you referring
to there?

A Are you | ooking for individual nanes?

Q Yes.

A. | can't give you who -- | can give you
one. | know for sure there was a gentl eman naned
Bill Conis from Sienens who attended and w t nessed
one of our POC denonstrations. | believe there was

a gentleman naned Walter Kinio from Thal es who was
afforded the sane opportunity and was al so a
gentl eman that we collaborated with when we did a
separate POC in corroboration or collaboration
wth -- with the Thal es Corporati on.

O her than that, | -- there could be
nore, but | don't recall what -- who they m ght be,

what their nanes are.

November 30, 2023

Q Ckay. Can you spell Bill's |ast nane?

A. Conis? | believe it's Go-n-i-s.

Q And what about Walter's |ast nane?

A | -- | couldn't.

Q Take your best guess.

A. Kinio. | have to spell it phonetically.
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| believe it's K-i-n-e-a-u maybe. |'msure |I'm not
getting it right, but Kinio | believe is his nane.

Q Ckay, all right. And what -- while you
were there, what sort of access, if any, was Bill
or Walter provided with to your technol ogy?

A They certainly were afforded the
ability to ride on the trains when we did our
denonstrations. They were able to wal k on the
trains pre and post to see our displays or see our
equi pnent .

QG her than that, |I'mnot sure what they
were privy to.

Q Ckay, all right. Let's take a | ook at
Par agraph 20 of your decl aration.

A Ckay.

Q Do you see, "The AURA CAS used UWB radio
technology to provide an accurate tinme-of-flight
rangi ng systeni?

Do you see that?

A | do.

Q Al right. Do you know what that neans,
a time-of-flight rangi ng systen?

A At a -- at a very general level. | know

it's -- it's determn- -- yeah, it's doing
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cal culations to provide speed and separation --

di stance separati on.

Q Ckay. Do you know how t he AURA CAS
systemuses tine of flight?

A No. Again, that wouldn't be in ny
bai liw ck.

Q What does "ranging" nean in this
cont ext ?

A Rangi ng? The di stance between objects,

pi er-to-pier objects.

Q Ckay. You say, "The systemoffered the
flexibility of operator-defined detection and al arm
criteria, with integrated, expandabl e hardware
options and the ability to function in all
environnents and terrain -- terrain - even
tunnel s. "

Do you see that?

A. | do.

Q What -- what did you nean by
"operator-defined detection and alarmcriteria"?

A It neans that we programed the alarm
criteria based on their rules, based on their
requi renments.

As an exanple, in travel node, train --
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or MOW equi pnent travels faster and | onger
di stances from place to place. That required a
different rule than it did in work node when they

crawl ed cl oser together at slower speeds.

Q | s that sonething that custoners cared
about ?

A. Absol utel y.

Q Wy ?

A. Because they had their own rules, they

had federal rules and they had accidents.

Q And so if you didn't provide that
flexibility of the operator-defined detection and
alarmcriteria, would that matter to your
cust oners?

A | believe so.

Q Wul d they have bought the system
w t hout that?

A | don't believe so.

Q What did you nmean by "integrated,
expandabl e hardware options"?

A. One exanple is we have contractors that
utilize the sane AURA CAS systemthat require us to
engage in their braking relays. That's an

expandabl e function. Canadi an Pacific Railway and
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Canadi an National do not, so they have that option
available to them but they don't utilize it.

Q Ckay. So | think what you're saying
iIs -- and tell me if I"'mwong -- the contractors
may use the feature of allow ng your systemto
actually control the braking. Wile Canadian
Nat i onal does not use that feature, it only allows
the operator to be alerted, but they alert -- but
t he operator hinself would have to do the braking?

A That's correct.

Q kay. And so this -- this autonmatic
braking feature is |like one of the expandable

har dwar e options?

A That's one of them

Q Al right. Wat other ones would there
be?

A. |'d have to consult with our engineers,

sonebody |ike Kurt Gunther, and get back to you on
that. That's changed over tine, but that's the one
that | know has been utilized the nost.

Q kay. Are you famliar wth the Piper
product at all?

A |"monly famliar wth what ny engi neers

who are nore capabl e at assessing technol ogy than |
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am have told me and | have seen sone of their

mar keting materi al s.

Q Ckay. Do you know if Piper has these
features?

A | do not know.

Q Al right. In Paragraph 21 you wite in

t he second sentence, "Each AURA CAS uses the tine
of flight neasurenent technique together with GPS
data to determ ne a separation distance between the
MOW vehi cl es. "
Do you see that?

A. | do.

Q How does it use GPS in conbination wth
time of flight?

A GPS is used as a tinestanp and utilized
I n areas sonetines where ultra-w deband may -- may
have a slight issue, so it's nore of a redundant
technology. It's used in -- it's accretive. It's
used in -- in conjunction with the -- the
ultra-w deband tinme of flight.

Q Al right. So sonetines in railroad
systens, you have nultiple tracks that are parall el
to each other, correct?

A Correct.
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Q And if you have a systemthat says, you
know, you're getting very close to another train,
you know, 800 neters away, let's say, that could be
a concern if you're on the sane track but nmaybe

it's not a certainif you're on different tracks,

right?
A Sur e.
Q |s the GPS used to determ ne what track

you' re on as opposed to used to distance from one
train to another?

A. | mnot a hundred percent sure. | can't
give you that answer. | know each one of the --
each one of the units has an I D, and ID
pier-to-pier communication is -- is vital.

Q And how does that relate to tine of
flight or GPS?

A. Again, | -- | would -- | would defer to
our engi neers on that question.

Q Ckay. Let's take a | ook at Paragraph
22. You say, "The AURA CAS has elimnated nearly
all collisions between equi pped MOWrail road
vehicles in railroad netwrks that have installed
t he AURA CAS."

Do you see that?
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A | do.

Q Al right. First of all, what are the
rail road networks that have installed the AURA CAS?

A Primarily Canadi an Nati onal Railway and
Canadi an Pacific Railway. They enconpass a | ot of
the -- the business.

Q Al right. And how nany collisions were
they having prior to installation of your product?
| don't know how they neasured it. By year, by
nont h, however they neasured it.

A. They neasured it by year. Each -- the
f eedback that we received is each one of them had
roughly around 30 to 35 what they called events,
significant collisions per year prior to the
installation of this technol ogy.

Q Ckay. And what do they have now?

A. Virtually zero. Wwen | say "virtually,"
it's because there are tines where operators try to
detach or try to danmage the technol ogy because they
don't -- they don't like it as a babysitting tool,
and then we have sone forensic research and we go
in and find out why they had an accident, but to
our know edge and the feedback we're getting from

the custoners, it's elimnated their accidents
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al t oget her .
Q Ckay, all right. 1In Paragraph 23 you
say, "Wen the AURA CAS was bei ng devel oped, there

were no conparable systens being offered for sale,"”

correct?
A. Correct.
Q And based on our discussion earlier,

your know edge as to what was out there in the
mar ket was based on feedback you had gotten from
your custoners, correct?

A That's correct.

Q Al right. You didn't do your own study
of trade literature, patents, other technical
literature to deci de what was out there, correct?

A Well, |I'msure our engineering -- our
engi neering teamdid, but | didn't specifically.
| -- | received feedback -- the primary value for
nme was to get feedback fromour -- from our
custoners or our potential custoners.

Q Did anybody in your engineering
departnent tell you that they did -- did those

t hi ngs?
A | would say -- | -- | know we had --
yes. | would say that we had engineers that said
” 800.211.DEPO (3376)
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that they were | ooking into technologies in the
mar ket pl ace fromtine to tinme, but | don't renenber
anything specifically comng to ny -- to ny desk.

Q You say, "Metrom--" |'mnow in
Par agraph 24. "Metrom enpl oyees, including nyself,
spent many hours convincing railroad executives
about the value of our novel AURA CAS system™

Do you see that?
A. | do.
Q Ckay. Who besides yourself were you

referring to here?

A. Al the key -- all the key players
in our -- in our conpany, our engineering team
nmyself, we -- we've had sal espeople that were

enpl oyed wth the conpany that would al so attend
neetings with nme. So our engineering team our
executive team and our sales team

Q So -- and the engineering team | assune
that's M. Gunther and Carl son, Sr.

Anyone el se?

A Ch, there are many. W just don't have
t hem enpl oyed anynor e.

Q Ckay. So who specifically are you

referring to there?
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A |'d have to get an enpl oyee roster in
front of me, but | -- there -- again, there are --
there are tines we had 12 to 15 ot her engi neers
that would be involved in technical neetings with
cust oners.

Q Ckay, all right. Let's take a | ook at
Par agraph 25. You say, "In 2013, Metronmis effort
bore fruit, when Metrom secured its first order for
t he AURA CAS from Canadi an National Railway. The
val ue of this order was approxi mately $4, 000, 000.
Met rom successfully installed the AURA CAS in
approxi mately 900 MOWvehicles. That system
continues to be used today."

Do you see that?

A | do.

Q So in 2013 did you -- did you do an
install for 900 vehicl es?

A In 2013 we received a contract for at
| east 900 vehicles in which over the course of two
years we installed increnentally.

Q And how many in total do you have
i nstall ed now for Canadi an Nati onal ?

A Over 1500, | believe.

Q 1500. Al right.
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So then in the next paragraph you say,
“"The tabl e bel ow sets forth the sales by year for
t he AURA CAS."

Do you see that?

A | do.

Q kay. And then in Paragraph -- |I'm
sorry, inthe rowrelated to 2018, you have a
footnote, and you say, "The AURA CAS enabl ed
approxi mat el y $4, 000, 000 of proof of concept
activity wwth the New York MIA which is included in
this table."

Al right. | don't know what that
nmeans.

A It means that that -- that feature set
was included in our positive train control system
and we woul d not have secured that business w thout
it.

Q So what you're saying -- well, first of
all, are you saying that New York MIA paid you

about $4 mllion in total ?
A That's correct.
Q Al right. And that was for the

delivery of what?

A. That was for the delivery of several
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PQOCs.
Q The ones we tal ked about before?
A. Yes.
Q And sone of that was the AURA system and

some of it was what?

A Wll, it was all the AURA system The
AURA system has different features and
functionality, one of which is the collision
avoi dance system

Q Ckay. And how much of it related to the
ot her features of the -- of the $4 nmillion you're
t al ki ng about here?

A | couldn't put a nunber to it, but the
system was denonstrated as a whol e systemand it
wasn't denonstrated in pieces as it -- as it
relates to revenue.

Q But when you bid on it, right, you bid
on it -- and you -- you priced out the different
features, is that right?

A No. We priced out the different POCs

where we denonstrated different things at different

November 30, 2023

times.
Q Ckay.
A. We didn't price out separate features
. 211,
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like you could strip themout a la carte.

Q Al right. And were you -- the
di fferent POCs, sone of themwere for | assune
speed enforcenent?

A Sone of them were for speed enforcenent

and train positioning.

Q And what does "train positioning" nmean?
Is that -- is that precise berthing?

A Correct. O knowng where the trainis
at any given tine in the system as well. It's
bot h.

Q And is that the -- well, when you say

"knowi ng where the train is," who knowi ng where the
train is?

A New York City Transit, the operators.
That's a big problemw th | egacy equi pnent. They
don't necessarily know where the trains are at all
tinmes in their system when they're noving through

the system

Q Al'l right. And so how nmuch of that
$4 mllion related to this speed enforcenent
concept ?

A | don't have that answer. |'m not

sure --
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MR, SCHODDE: (bjection, asked and answer ed.
BY THE W TNESS:
A. | "' mnot sure it's broken down |ike that.

BY MR W SN A

Q Ckay. \Wat about for the proof of
concept related to signal conpliance?

A The sane.

Q Al right. And so for each of these

entries that you relate with respect to revenue in
this table, that also includes sales related to the
non-col |l i si on avoi dance features of the AURA

system correct?

A. What -- what -- it includes -- |I'm not
sure | -- be nore specific with that question.
Q Ckay. It was a poorly worded questi on.

Let nme try again.

So, for exanple, in 2016 you say you had

about 3.28 mllion in revenue related to AURA,
correct?
A. Correct.

Q Al right. But the 3.28 that you
delivered didn't -- wasn't limted solely to
collision avoidance, right? It also had the speed

enforcenent and signal conpliance features, right?
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A. No, that's not correct.
Q Ch, what did it have?
A That's why we footnoted 2018 because

2018 was for the POCCs, which was a train control
systemthat included collision avoidance as part of
the train control system The rest of these
revenue nunbers are specific to the AURA CAS.

Q kay. So are the only sales that you' ve
had related to the train control systemthis proof
of concept stuff with New York?

A. And we had a proof of concept with the
MBTA prior to that.

Q Ckay. And so is that -- is the noney

from Boston included in any of these entries?

A | believe it is, yes.

Q VWhat year woul d that be?

A | believe that's in 2016, but I'mnot a
hundred percent sure. | could get that answer for
you.

Q kay. So, | nean, whatever year it

shoul d be, the entry for MBTA, should we have a
simlar footnote |ike we have for New York

associated with it?

A. | can tell you right nowit's a very
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smal |l nunber. It was $250, 000.

Q Ckay.
A That's it.
Q Ckay. The sales that you have for

Canadi an National, are those for sales for use in
the United States or for use in Canada?

A. Bot h.

Q Are you able to distinguish between the
US and non-US sal es?

A. Yes.

Q Ckay. Can you give nme your best
estimate as to what portion of this is US sales,
"this" being what we're seeing in this table in

Par agr aph 267

A | really couldn't. 1'd have to get a
breakdown for you. | really couldn't.
Q Ckay, all right. So under the table in

Par agraph 26 you wite, "Altogether, we estimate
that the Aura CAS system protects all Canadi an
Nat i onal and Canadi an Pacific Railroad -- Rail- --
Rai | wvays MOW assets, in addition to systens at MOW
contractors and CA- -- CSX, conprising roughly 33%
of mainline freight MOWequipnment in the United

States. ™
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Do you see that?
A | do.
Q Al right. Wat does "CI X" stand for?
CSX.

A. CSX?
Q Yes. Il'msorry.
A. l"'m-- 1 know | -- | forgot the -- the

acronym It's one of the major Cass 1 freight
railroads. | knew you were going to ask that
question, and | can't renenber it. I'msorry. W
coul d probably all Google it, but I don't renenber
it. | just know themas CSX. They're one of the
major six Class 1 freight rail organi zati ons now.
Q Ckay. Then you wite, "Until Petitioner
Pi per entered the space in about 2022, Metrom had
virtually 100% of the installed narket for a radio

based col | i sion avoi dance system bet ween MOW

vehi cl es.”
Do you see that?
A. | do.
Q What percentage of the market do you
have now?
A | don't know.
Q Do you have any reason to believe it's
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| ess than a hundred percent?

A | m not sure what Piper has sold or if
there are any other conpani es that have
subsequently sold into this marketplace at this
point. | don't have that answer.

Q Ckay. Have your sales in that
particul ar market gone down?

A They went down in the pandem c for sure.
If you'll look at the chart that | gave you, you
can see where they went down.

Q But have they recovered post pandem c?

A. Significantly fromthe pandem c, yes.

I n 2022 and 2023, our revenues are up over a

mllion dollars and prior to that they were a third
or 40%

Q Al right. 1In 2- -- Paragraph 27, you
wite, "In 2017, Metrom began gaining traction with

transit agencies, in direct conpetition with
Petitioner's Sienens and Thal es.”
Do you see that?
A. | do.
Q And the transit agencies you're
referring to are MBTA and the New York project, is
that right?
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A. Yeah. W also had inquiries from other
transit agencies |like LA Metro. W were -- we were
i n discussions with conpanies |like Htachi and --
and sone other corporations to potentially partner
on RFPs that either didn't materialize or soneone
el se potentially won. But we had di scussions with
multiple transit agencies around that tinefrane.

Q Ckay. But how were you gaining traction
with LA Metro, for exanple?

A. We were in discussions and we were being
consi dered for prograns for proof of concepts, we
wer e bei ng encouraged to partner with Hitachi on a
probe to put an RFP out on the street for and we
didin fact teamwth Htachi and present.

So we were engaged with LA Metro in a
team ng arrangenent with H tachi, and that program
got squashed during the pandem c.

Q kay. Did you lose traction with
LA Metro or other transits because of the
petitioners in this case?

A Most definitely.

Q Wth which ones?

A Al'l of them

Q So you lost traction with LA Metro
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because of the petitioners in this case or due to
t he pandem c?

A | don't know. | can't give you that
answer for sure, but | can tell you we've | ost
traction with all of them

Q Do you know why?

A. | don't know why. | have ny opinions,
but | don't know why.

Q Al right. You say, "Petitioner Piper
was al so involved in attenpting to devel op novel
signalling solutions for transit agencies, and
wor ked with the same consulting engineers as Metrom
in that work, which to -- which to our know edge
was the first tinme that Piper had attenpted to
enter the railroad space."”

VWhat are you referring to there?

A The first time | ever had an
i ntroduction to Piper was in New York City Transit
POCC work. That was the first tine | was aware of
who they were, excuse ne, and they were al so
invited to denonstrate whatever their technol ogy
approach was at that tine separate from ours.

Q So was that the Culver Test Track you

wer e tal king about ?
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A The Cul ver Test Track? Yes.

Q |s that -- | nean, is that the first
time you were introduced to Piper? |s that what
you' re tal king about?

A Qur Cul ver Test Track was the first tine
| was introduced to the -- to the fact that they
wer e i nvolved and were going to be doing sone
testing.

Q Okay. And who were the consulting
engi neers that you both worked w th?

A. We worked with the Parsons Corporation.
They were the -- the consultant hired by New York
Cty Transit and the MIA to oversee the PQCCs.

Q Ckay. So in the New York Transit
proj ect, Parsons was working on behalf of the
transit agencies; it wasn't acting on behalf of any
of the bidders, correct?

A That's correct.

Q So it wasn't working on your behalf and
It wasn't working on behalf of Piper or Sienens or
Thal es or anybody el se?

A That's correct.

Q And so were they providing consulting

services to you?
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A. Not in that project.

Q Ckay. And to your know edge, were they
provi di ng consulting services to Piper in that
proj ect ?

A | have no knowl edge either way.

Q Way did you feel it inportant to |ist
that you and Pi per both worked with the sane

consul ti ng engi neers?

A. | "' mnot sure | understand that question.

Q | mean, why did you put it in your
declaration? Wy is it there?

A That was just an introduction to our
introduction to Piper. |It's the first tine we were

introduced to them and | didn't have any prior
know edge of them being in the industry prior to
that. That's the -- that's the -- the genesis of
it.

|"ve never -- | wasn't aware of them
being in -- in the rail industry providing
solutions to anyone prior to that introduction.

Q Ckay. So next you wite, "Metronis

efforts to bring its patented technology to the
New York Metropolitan Transit Agency resulted in

Metromreceiving a 'genius' award fromthe
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MIA...and an invitation to bid on the MIA's 'pil ot'
project to denonstrate the technol ogy after
mul tiple 'proof of concept' small scale
denonstrations that were attended by the
Petitioners."

Do you see that?

A. Yes.

Q Al right. So the Genius Award you're
referring to is the sane one we already tal ked
about, right?

A Yes.

Q And what does it nean to be invited to
bid? Was it an open bid or was it a cl osed bid?

A | don't know that answer. | know we
were invited to bid and we were a participant in
pre-bid neetings, but | don't knowif it was a
closed bid. | don't recall.

Q Ckay. Wio invited you to bid on it?

A The MIA and New York City Transit.

Q | nmean, is -- howdid they doit? Dd
they -- did sonebody tell you that or did they send

you a letter? Like what -- how were you invited?
A We were involved in many neetings out
there when they were de- -- when they were
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desi gning the specifications for the RFP.

Q So was it kind of inplied that you
should bid or -- what I"'mtrying to figure out is:
What was the invitation? D d sonebody say to you
specifically, "Metrom Rail should bill on this"?
Did you get a letter or an e-nmail saying, "W
invite you to bid on this,” or you just kind of
knew that this was going on, you were show ng up at
neetings and were received at the neetings and nade
your bi d?

A. W were recruited to help themw th the
specifications for the very programand we were

invited by them

Q Ckay. So who recruited you?

A The MIA and New York City Transit.

Q Who in particul ar?

A. The | eaders of the MIA, Pat Foye, who
was the chairman, Phil Eng, who was the -- either

the president or the vice president at the tine.

Q And they reached out to you or to
sonebody el se at Metronf

A They -- | was involved in neetings with
them specifically nyself.

Q Ckay. And what did they ask you to do
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specifically as far as submtting the
speci fication?

A They asked ne to have ny team of
engi neers work through Christmas Eve and help their
teamat New York City Transit with specifications
for the RFP

Q kay. Christnmas of what year?

A 2018.

Q And so was it your understandi ng that
your engi neers helped themwite a bid that could
only be nmet by Metroms patented technology or it
could be net by other bidders?

A | can't answer that. | could just tell
you that we were invited to help them participate
in witing the bid specifications.

Q Ckay. And did they adopt your bid spec?

A. They adopted a lot of it.

Q So in this sentence you al so say, "after
mul tiple 'proof of concept' small scale
denonstrations that were attended by the
Petitioners."

| s that the proof of concepts that we
were just tal king about earlier on the Cul ver Test

Track?
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A. Yes.
Q Al right. Are there other ones that

you're referring to there?

A. No.

Q Al right. You say, "Unfortunately --"

A Oh, I"'msorry, can | -- can | anend that
answer ?

Q Sure, please.

A. There weren't any official paid ones,

but there were nultiple tests and snall
denonstrations that -- that we did performprior to

the official PQCCs.

Q Ckay. And where did you do those?

A On the Cul ver Test Track.

Q And were petitioners present for those?
A " m not sure.

Q Ckay. Your next sentence says,

"Unfortunately, Metromultimately | ost the
project -- that project to the Petitioners, as
described in the |lawsuit between Metrom and the
Petitioners shown by," the exhibit.
Do you see that?
A. Yes.
Q Al right. And -- all right. In

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

Siemens EX1054
Page 102 of 171



© 00 N O O B~ w N P

N NN NN R R R R R R R R R
A W N P O © 00 N O OO0 W N P O

JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

addition to losing the bid, you guys filed a

protest against that |oss, correct?

A Correct.
Q And what was the result of that protest?
A New York City Transit rejected our
pr ot est .
Q And is it your view that petitioners

used your technology inproperly to obtain the
contract that we're referring to here?

A. | -- I"mnot privy to their proposals,
but it is ny viewthat they conplied with the
specifications to provide a proposal that would in
fact utilize technol ogies that cones from our
system

Q Ckay. I n Paragraph 28 you say, "In
addition to the Pilot Project, Piper's network --
Pi per Networks has further sought to capitalize on
Metrom s pioneering technol ogy by copying Metrom s
AURA CAS for Piper's owm MOWcollision avoi dance

system”
Do you see that?
A. Yes.
Q Ckay. Have you yourself done any sort

of conparison between Piper's system and your
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system and conme to a conclusion there's been
copyi ng?
A |'"ve utilized ny engineers' conparison

and their expertise to cone up with that opinion.

© 00 N O O B~ w N P

N NN NN R R R R R R R R R
A W N P O © 0 N O OO0 M W N B O

Q Ckay. We've been going for about an
hour again. Wuld you like to take a break?

A. | "' mokay to keep going if you all are.
' mfine.

Q (kay. Let's go for alittle bit.

So with respect to this question, what

|"mtrying to understand is -- | -- | know that
ot her people in this case have -- have done sone
sort of exhibits and conparison charts and offered
opi nions on -- on whether or not there's been
copying. I'mjust trying to determne if you did
any sort of independent work, or are you just
saying, "Hey, they work for ne and | rely on them?

A. My charts are nmy people. So | rely on
the experts that | hire to have expertise in those

fields.

Q Ckay.
A Those are ny charts.
Q |f we go back to Paragraph 26 for a

m nute, what is your understanding, if any, as to
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why there were such sales fluctuations pre and post

pandem c?

A Coul d you be nore specific with an
exanpl e?

Q Well, | nean, 2016, 2017 you had three
$2 million -- 3 mllion, you've got 2 nmllion in
sales, in 2018 you have a big nunber, but 4 mllion

of it is this New York POC work, so you've got

about 2 mllion of other work, | assune.
A Ri ght .
Q And then in 2018 you drop under a

mllion, in 2020 you're at 400,000, in 2021 you're

L e i e
o N o O~ W

at 300, 000.

A You nean 2019, not 2018.

Q | m sspoke. | apologize. And then in
2022 you -- you junp up, but you' re not at your
pr e- panden ¢ nunbers.

VWhat's the reason?

N N N N N P
A W N B O ©

A It's the nature of the business. Supply
contracts for initial asset installations and a
l'ifecycle of products neans that we don't repl ace
them every single year, and so we -- we supply
reoccurring parts or -- or spare units on an

ongoi ng, reoccurring basis, but our supply
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agreenents for an entire CP or CSX MOW asset base
IS an entire asset base, so we can't sell that
asset base every single year.

Q Ckay. And, you know, as you nentioned
earlier, a significant portion or sone portion of
the sales relates to Canada as opposed to the US.

Did you guys al so apply for Canadi an
pat ents?

A. We did not.

Q Al right. If we |look at Paragraph 29,
you wite, "W are unaware -- unaware of any
attenpt by Piper to introduction a MOWcollision
avoi dance systemuntil Piper |aunched its 'Helix'
systemsonetine in |ate 2021 or early 2022."

Do you see that?

A Yes.

Q Al right. Wat sort of nonitoring, if
any, were you doing of Piper and its Helix system
prior to 20217

A. We were nonitoring our custoners, and
Pi per woul d have shown up if they were involved in
proposi ng or denonstrating any products to our
custoners, and I was not aware of that being the

case until they | aunched their Helix product in
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2021.

Q Ckay. And how did you becone aware of
It then?

A | think one of ny engineers alerted ne
to it.

Q How so?

A. | don't know. Verbally or they showed

nme a marketing material or they grabbed sone press

release froma rail conference. |'mnot a hundred
percent sure, | don't renmenber how, but | was aware
of it.

Q And what is your understanding as to

what difference there is between what Pi per was
offering in 2021 and what you knew t hey were
offering in New York?

MR, SCHODDE: (njection to foundation.

BY THE W TNESS:

A. | don't have the proposal of what they
presented to New York in 2022, so | can't give you
an answer for that. | just know the data sheets
and I know the information that |'ve gotten from ny
engi neers to say what the Helix products nay or may
not be as conpared to our product.

BY MR W SN A
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Q But you were aware of Piper let's say
fromthis MIA project that you guys were both
bi ddi ng on, right?

A | was aware they were there. Like |
said, that's the first time | was introduced to
t hem

Q Yeah, and did you have any information
about what -- how their systemrelated to the MIA
was going to work?

A None. | had no information.

Q Ckay, all right. You say, "The data
sheets for Helix show that Piper Networks
i ncorporated all the desirable and patented
features of Metromis AURA CAS," right?

A Yes.

Q VWhat are the specific desired and
patented features you're referring to?

A | -- | would defer to Kurt Gunther, but
| will tell you that | sat with himand Rick
Carlson and we went through the data sheets and
went through our product and had a di scussi on about
how uncanny their technol ogy approach was as
conpared to ours, but I can't give you the

specifics right here.
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Q kay. So, now, M. Qunther submtted a
declaration in this case, but if you're relying on
M. Carlson, why didn't M. Carlson submt a
declaration in this case?

A Because he woul d have been privy to the
exact sane information and -- and the sane
i nvol venent and engagenent that Kurt QGunther was.
Kurt Gunther is our director of engineering, and
he -- he was the nost involved in what we're
descri bi ng and di scussi ng today.

Q But the -- really the only basis that
you have for this sentence of, quote, "The data
sheets for Helix show that Piper Networks
i ncorporated all the desirable and patented
features of Metromis AURA CAS," end quote, is what
M. Carlson and M. Gunther told you, right?

MR, SCHODDE: (njection --

BY THE W TNESS:

A My --

MR, SCHODDE: -- to form foundation,
argunent ati ve.

BY VMR W SNI A:
Q |"mnot trying to argue with you

Fair?
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A As | said earlier, | rely on technical
experts in ny conpany, Kurt Gunther and Rick
Carl son being two of themas prinaries, to give ne
a conparison or to give ne infornmation related to
technology, and it's ny opinion, like | stated in
nmy decl aration, based on our interactions together.

Q So all the information that you have
Wi th respect to this sentence you obtai ned from
M. Carlson or M. Gunther, correct?

A No, not correct. |'ve seen the
mar keting materials nyself and have a -- have a
hi gh-1evel understandi ng of what our systemis and
| can -- | can see their marketing materials and
draw sone conclusions as to what it |ooks Iike.

| don't have the detail. | can't dive
into the weeds with you, but |'ve seen their
mat eri al s.

Q Ckay. Can you identify for ne all the
desirabl e and patented features of the Metrom AURA
CAS systenf

A No, | cannot.

MR WSNA Al right. Wy don't we take a
br eak.

MR SCHODDE: lt's about tinme for | unch. Do
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you want to go off the record?
MR WSN A Yeah, let's go off the record.
THE VI DEOGRAPHER: W are now off the record.
The time is 12:27 p. m
(WHEREUPON, the deposition was
recessed for lunch from12:27 to
1:01 p.m)
THE VI DEOGRAPHER: Back on the record. The
time is 1:01 p.m
BY VMR W SNI A:

Q Al right. Sir, you understand you're
still under oath?

A Yes.

Q Let's turn back to Exhibit 2008, your

declaration, and | want you to turn up to Paragraph
16.

A. kay. Cot it.

Q Ckay. You're tal king about the |arge
mul tinational corporations |ike Sienens and Thal es.
You say, "They have dom nated the market for
decades, but none of these corporations had
devel oped an acceptable solution for collision
avoi dance between MOWvehicles, while their

sol utions for passenger and freight rail
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applications continue to rely on technol ogy and
operating principles that date back decades.™

Are you famliar with their collision
avoi dance for non- MOW vehi cl es?

A. |"mnot famliar with any collision
avoi dance systens that they have. |'mjust talKking
general ly about their solutions, not necessarily
col li sion avoi dance.

Q Ckay. So when you talk -- when you say
t hey haven't devel oped an acceptable solution for
col lision avoi dance between MOW vehicles while
their solutions for passenger and freight rail
applications continue to rely on technol ogy and
operating principles that date back decades, when
you' re tal king about these non- MOW sol utions, you

don't nean col lision avoi dance? You nean sonet hi ng

el se?

A. "' mnot sure | understand that question.
| f you could rephrase it, I'd appreciate it.

Q Sure. | understand this sentence in

your declaration in Paragraph 16 to say, "Look,
t hese conpanies didn't have anything for MOW
vehi cl es and the ones that they had for passenger

and freight rail relied on old technology.” That's
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how | read that.
Am | reading it correctly?

A. Yes.

Q Ckay. So what is the solutions that
they offered for collision avoi dance for passenger
and freight rail applications? Wat specific ones
are you tal ki ng about ?

A For freight rail, they either didn't
of fer one for collision avoi dance systens or -- |
can't recall, but there nay have been di scussi ons
where those corporations offered or proposed
solutions that were not applicable or cost
prohibitive or just didn't work. | don't have
speci fi c exanpl es.

Q Ckay. And what about for passenger

applications?

A. Passenger applications, it's their CBTC
product -- product that we were al ways conpari ng
and contrasting our -- our technol ogy approach to.

Q kay. So, | nean, are you famliar with

what technol ogy they were using to avoid collision
bet ween trains as opposed to MOW vehi cl es?

A Not specifically.

Q Ckay. So if we take a | ook at Paragraph
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26 again --
A Ckay.
Q -- you have your chart of revenue.

VWhat constitutes a sale? Like how are

you booki ng a sal e?

A PGs, invoices and custoner cash
recei pts.
Q And what is the margin -- or the profit

margin for these sales, roughly?

A. Roughly, gross margins are between 45
and 55 points.

Q So in the paragraph you have sone
nunbers. You state that AURA products protect
roughly 33% of mainline freight MOWequi pnent, but
then you also say that up until 2022 you had
virtually a hundred percent of the installed
mar ket, so what does that nean? | nean, do you
nmean basically |ike 67% of the market didn't have
anything? |s that --

A. Yeah, that's -- that's accurate. |
woul d -- 33% accounts for two of the six Cass 1
freights. There was consolidation. There used to
be seven, now there's six.

Q Ckay.
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A. We have -- we have installed on an
entire asset basis for two of the six, and to ny
know edge, there weren't any other suppliers that
were supplying to the others or to those -- to
those two specifically.

Q Al right. In Paragraph 29, take a | ook
there, you state, "we --"

A Ckay.

Q -- you state, "we |learned that Piper had
made what appears to be a substantial sale of what
appears to be -- what appears at its core to be our
patented systemto Antrak."

Do you see that?

A Yes.

Q Ckay. Wiat is the -- what is the core
of your patented systen? What -- what do you nean
by that?

MR, SCHODDE: njection to form foundation.
BY THE W TNESS:

A Are you asking ne what the core is to
our technol ogy?
BY VMR W SNI A:

Q Well, | nean, when you --

A. | s that the question --
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Q -- when you say, "at its core," are you
saying the core of the Piper systemor are you
saying the core of your patented systenf

A |"msaying it's our belief that the core
of their systemclosely replicates our AURA
col l'i si on avoi dance systemtechnol ogy.

Q kay. So, | nean, is the core of
Metrom s patented systemthe use of UWB that you're
referring to in the next sentence?

A. It's nore than that. It's a whole
system It doesn't just use a UMB radio, but it is
dependent upon the UWB technol ogy, yes.

Q When you say that -- well, first of all,
is -- let me strike that and ask a new questi on.

|s PTCS-2 a decentralized systenf

A "' m not sure what your definition of

“decentralized" is for me to be able to answer that

gquestion. Could you expound on that?

Q | thought it was a termthat you used
Let's see. | could be wong.

Well, | guess |I'd ask you this: M
understanding is CBTCis centralized control,
right?

A. Yes.
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Q Sois -- PTCS-2, is it centralized or is
it not centralized, as you -- as you would think --

MR, SCHODDE: (Objection to form
BY MR W SNI A:

Q -- as you would think of it as it
relates to CBTC?

A It's different in that it is a
stand- al one system So if that's how you define

"decentralized," then it would be decentrali zed.
Q Ckay. Take a | ook at Paragraph 20. W

talked a little bit about this before, but you

said -- we tal ked about the tine-of-flight ranging
system

A Ckay.

Q Do you -- are you tal king about one-way

or two-way ranging, if you know?

A. Rangi ng from one object to the next.
Q Ckay.
A That ranging could be fromtrain to

train, train to station

Q Do you -- do you know how the -- the
Si enens and Thal es systens actually work for the
MI'A syst enf?

A. | specifically do not. [|'d have to rely
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on ny engineers to give ne that answer.

Q Do you know whet her or not they
cal cul ate separation di stance between trains
onboar d?

A What | know is that the -- the
custoners' feedback was that they had a hard tine
cal cul ating di stances and knowi ng exactly where the
trains were at any tine in real tinme in the system
when traveling.

Q Ckay. |I'msorry. | didn't quite catch
it. Could you just repeat it?

A. The feedback | received from custoners
was that they had a hard tine calculating train
di stance and exact |ocations of trains while they
were traveling through the system

Q You -- you're tal king about custoners of
Si enens and Thal es or are you --

A. Ch, no, "custoners" nmeaning transit
agency feedback.

Q Ckay. But ny -- ny question is: Do you
know how t he Sienens and Thal es systens work?

A Right. M answer is | only have
custoner feedback. | don't have specific know edge

of their systens that | could give you that answer
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to.
Q Ckay. Maybe |I'm catching on.

So you got sone feedback fromthe
transit agencies about issues that they were having
with the Sienens and Thal es systens? |Is that what
you' re sayi ng?

A. Yeah, sure. It was the very reason we
were there in the first place.
Q kay. D d the MIA contract require MOW

vehi cles or collision avoi dance systens for MOWP

A Not for the PQOCs.

Q Ckay. | nmean, so in response to the
RFP, was there a requirenent to -- to include in
that -- in that bid collision avoidance for MOW
vehi cl es?

A Not for MOWbut -- but to provide that

col l'i sion avoi dance system feature and
functionality for proof of concept.

Q Did you get any feedback from-- from
MIA or New York Transit as to why Metrom did not
wi n the bid?

A | received feedback fromthe MIA at the
hi ghest |l evel that they were delighted with our

test results. | received that tangibly. | did not
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recei ve anything except a formal |etter saying we
wer e being discluded or elimnated fromthe pil ot
at a certain stage of the procurenent fromthe
procur enent departnment.

Q Ckay. So, | nean, do you have any
know edge as to why you | ost the bid?

A. Only what was submtted to us, which was
a procurenent letter thanking us for our
participation and saying that we were not going to
be noving forward. | don't have any specific
information as to why we were discl uded.

Q Ckay. | nean, whether it was formal --
formal or informal, did you receive any MIA

criticismor feedback on your system or your

proposal ?

A No. In fact, the opposite.

Q Ckay. And | think you nentioned that
Hitachi was your partner in this proposal, is that
right?

A. They were. We were the primary, they

were a subcontractor in our proposal.
Q Ckay. And what would Hitachi's role
have been in the proposal ?

A. I nterl ockings on the system They
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were -- they had a solution which is a feature or a
product that would -- would be integrated into our
PTCS system for interl ockings, so they were our
partner to provide that -- that piece.

Q Did you guys receive any feedback as to
the portion that H tachi was going to provide under
t he proposal ?

A We didn't receive unbundl ed or separated
f eedback, no.

Q So when you did your proof of concept
for collision avoidance for the MIC, what -- how
did it work?

A When we did the proof -- I'msorry.
Coul d you repeat that question?

Q How di d your proof of concept for CAS
for the MIC work?

A VWell, there was a criteria that was
agreed upon by all parties and there were different
stages of tests in the PQCCs.

Qur teans would go to New York City on
the Cul ver Test Track. W would install equipnent,
we woul d get the opportunity to calibrate and do
sone unofficial testing, and then a -- an executive

denonstrati on would -- would be schedul ed and woul d
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occur as agreeable to all the parties.

Q And did you do sone sort of
denonstrati on where you had two trains cone cl ose
to each other to |ike denonstrate the CAS or the

col i si on avoi dance systenf

A | don't have -- | don't know t hat
answer. | don't know -- the unofficial testing, |
don't -- | was only present personally for the

executi ve tests.

Q Ckay. And describe those tests, then,
pl ease.
A. Those tests denonstrated proficiency in

our systemfor the three different feature sets
that | described earlier, speed conpliance, train
posi tioning, signal conpliance, those being the
sanme, and collision avoi dance.

Q kay. And so let's focus on the
col lision avoi dance portion of the -- of the
denonstration or testing.

What -- what was shown or what was --

A Rangi ng bet ween objects, getting cl ose
to an object, changi ng speeds, getting alerts on
the -- on the display inside the cab where people

were W tnessing the tests.
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Q And was the test like live with an
actual train approaching a different object or was
it done in sone other way?

A No, it was -- it was -- we were testing
on an actual train on the test track.

Q Al right. In Paragraph 4 of your
decl aration, you say, "M/ conpensation is not
dependent on the outcone of these proceedi ngs, and
| am not receiving any conpensation for submtting

this declaration beyond the nornmal conpensation

N NN NN R R R R R R R R R
A W N P O © 0 N O O M W N B

fromny job."
Do you see that?
A | do.
Q Ckay. And do you own a hundred percent

of the conpany?

A No, | do not.

Q (kay. Do you -- do you own a nmajority
of the conpany?

A Not a mgjority, no.
Q | mean, as CEO of the conpany, | assune
that -- and as a sharehol der, you earn sone sort of

share of the profits of the conpany, is that right?

A That's correct.

Q So if the patents in this case happen to
// 800.211.DEPO (3376)
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get invalidated and you don't win any danmages in
your lawsuit, | assune that would | ower the revenue
for the conpany.

A It coul d.

Q So, | nean, is it fair to say that you
have no econom c interest in this case?

A It -- I"'mnot sure | understand that
question as it relates to the previ ous one.

Q Sure. Let ne -- let me ask a different
guesti on.

You woul d agree with ne that you have an

econom c interest in this case personally.

A. Yes.

Q Ckay. |If the patents are upheld and you
win alawsuit and you guys get noney, that's noney
I n your pocket versus not having noney in your

pocket if the patent is invalidated, correct?

A. That's correct.
MR WSNA Ckay. | think | may be done.
Let ne -- let's take a five-mnute break. | just

want to confer with nmy coll eagues. Let's go off
t he record.

MR. SCHODDE: Sure, off the record.

MR. WSN A: Thank you.
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THE VI DEOGRAPHER: We're going off the record.
The tinme is 1:19 p. m
(WHEREUPON, the deposition was
recessed from1:19 to 1:25 p.m)
THE VI DEOGRAPHER: W are back on the record.
The tinme is 1:25 p. m
BY MR W SNI A

Q Al right. Sir, you understand you're
still under -- you understand you're still under
oat h?

A Yes.

Q Al right. Take a ook at Exhibit 2016

that I've just put in the chat. Tell ne when you
have that open, please.
(WHEREUPON, there was a short
I nterruption.)
BY THE W TNESS:
A. Ckay. | have it open.
BY MR W SN A:
Q What is Exhibit 20167

A It's an AURA CAS nmarketing material.

Q kay. Are you famliar with this
docunent ?

A. |'ve seen it, yes.
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MR WSNIA |I'msorry. Gve ne one second.
(WHEREUPON, there was a short
I nterruption.)
BY MR W SNI A:
Q Al right. So this docunent is

sonething that's used to market your product,

correct?
A Yes.
Q | f you | ook on the first page, there's a

headi ng that says, "AURA Col lision Avoi dance
System" and it says, "The systemoffers the
flexibility of operator-defined detection and al arm
criteria, with integrated, expandabl e hardware
options and the ability to function in all

environnents and terrain - even tunnels," right?

A Yes.

Q W tal ked about that |anguage earlier,
correct?

A Correct.

Q And those are features that are

I nportant to your custoners?
A. Yes.
Q Ckay. They're part of the reason why

custonmers nmay buy the AURA collision avoi dance
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syst enf?

A | believe so.

Q You say, "AURA also offers several
productivity tool options, such as: |ocation

tracki ng, key machine function nonitoring, and
renote data recordi ng (spreadsheet or custom
dat abase) capabilities.”

Do you see that?

A. | do.
Q What is |ocation tracking?
A. Location of the specific MOW equi pnent

so they can track where the equi pnent is and then
potentially another function |ike how many cycl es

t hat piece of equi pnent went through.

Q So this is let's say what a foreman or
a -- or a dispatcher may use to see where his crews
are?

A. That's correct. [It's an efficiency
t ool .

Q Al right. Is that inportant to
cust oners?

A Sone yes and sone no.

Q | think | spoke on top of you

Some yes, sone no, and then you said
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sonet hi ng el se.

A. That's it. That's all | said.

Q Okay. And what is key machine function
noni t ori ng?

A That could vary from organi zation to
organi zation, but tracking gas consunption on a
pi ece of equi pnment, how many cycles a spike or a
tanper provided in a course of one workday. Those
are exanpl es.

Q And are those features that are
I nportant to custoners?

A. They' re becom ng nore inportant. W're
engaged in those discussions right now with
cust oners.

Q And what do you nean by "renote data
recordi ng"?

A. The current CAS system all ows for
sonebody to put a junp drive in the unit itself on
an MOW pi ece of equi pnent and extract information
about vehicle speed, warnings, et cetera.

"Renote" nmeans renote. It nmeans that we
woul d have the ability to provide them software
where they woul d actually be able to tap into that

i nformation renotely and not specifically into the
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machi ne.

Q Ckay. And is that feature inportant to
cust oners?

A | think it's becom ng nore inportant.

Q If you'd take a | ook, there's a heading
t hat says, "Individual Conponents," and the first
one listed is "User Interface."

Do you see that?

A. Yes.

Q It says, "Features a 2 x 16 al pha
nuneri c display for nessages and progranm ng,
numeri c displays of follow ng di stances both front
and rear, variable audi o feedback for al arns,

i ndicator lights for alarmconditions, tactile
f eedback control panel, contained within an
al um num housi ng. "

Do you see that?

A. Yes.

Q Ckay. Are those features inportant to
cust oners?

A. They are. That -- that specific user
i nterface was designed as a custom zabl e user
I nterface based on custoner feedback.

Q Al right. So let's say, for exanple,
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that you can programit.

| s that sonmething that custoners care

about ?
A. Yes.
Q And was that inportant in your marketing

of the product?
A Yes.
Q Al right. |If we go to the next page,

there's a heading that says, "Control Electronics

Modul e. "
Do you see that?
A. | do.
Q Do you see it says the nodul e contains

expansi on ports for connection to work vehicle
sensor inputs which can be utilized for

productivity neasurenents?

A Yes.
Q What does that nean?
A It nmeans what | had said prior. It

all ows for the expansion to have productivity
measurenents of gas consunption, work equi pnment
cycle tinmes and anmounts per workday. It allows for
t hat productivity expansion.

Q Okay. Let's take a |ook at the next
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box. It says, "Transmtter/ Sensor Module."
Do you see that?
A. Yes.
Q It says, "Constructed of al um num and
speci fic nol ded Radone materials."
Am | saying that word right?
A. Radone, yes.
Q VWhat is -- what is Radone?
A Radone is -- | don't know specifically
what that material is constructed out of. |It's the

termthat is used to encapsul ate the top or package

the top of this specific TSM

Q s this -- is that construction
i nportant for -- for custoners?

MR SCHODDE: (Objection form
BY THE W TNESS:

A. Well, | would say yes because it was
desi gned for the custoners as a custom
constructi on.

BY MR W SNI A:
Q Ckay, all right. Now, if you' d take a

| ook at the follow ng pages of 2016, | believe they

are identical to Exhibit 2019, which I'mgoing to

put into the chat here now
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So nmy first question is: Do you agree
wth ne?
A | don't have that up, but I can get it
up.
(WHEREUPON, there was a short
I nterruption.)
BY THE W TNESS:
A That one didn't open for ne. It said,
“file not found."

BY MR W SN A:

Q Do you see -- did it show up in the
chat ?

A It did and | clicked onit, and it --
it's saying the file wasn't found. It doesn't

open.

MR WSN A Geg, are you having the sane
I ssue?

MR, SCHODDE: | think if you try right-click
or save it to a file location and then you can
right-click the icon and open it. That has been
wor ki ng for ne.

THE WTNESS: | did save it. | was able to
open the [ast one the same way. 1'Il -- 1"I1l try

this again, but for sonme reason this one didn't

November 30, 2023
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seemto want to open. Let ne try it again.
BY MR W SNI A:
Q |"mjust dropping it in the chat again

to see if it works.

A | think I just opened it. | did. Ckay.
Yes, | have it.
Q kay. So first, do you agree with ne

that 2019 is identical to Pages 3 through 6 --
A. Yes.
Q -- of 2016 -- of 20167

kay. The answer is yes? |Is that what

you sai d?
A. Yes.
Q Ckay. Let's look at 2019.

This is a piece of marketing literature
that you provided to custoners for the purpose of
selling the AURA system correct?

A Correct.

Q And if we | ook on Page 2 of the
docunent, you have a bullet that says on the far
right, "Monitored equipnent activity is avail able
t hrough a web-based utility called AURA
ACCESS. ACCESS al |l ows users to nonitor key

equi pment -speci fic functions, |ocation, assign work
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gangs, and establish control points at the push of

a button.”
Do you see that?
A | do.
Q kay. Is that a feature that's

I nportant to custoners?

MR, SCHODDE: (njection, foundation.
BY THE W TNESS:

A. It's one that's been identified by
custoners and it could becone inportant, but it's
not one that we currently are utilizing with a | ot
of custoners based on their bandw dth or desire at
this point.

BY MR W SNI A:

Q Ckay, all right. So nowa little bit
bel ow t hat you have a headi ng that says, "AURA
Mai nt enance of Way Utility Core Technol ogi es.™

Do you see that?

A On the sane -- are we on the sane page?
Q We are, just belowit.

A. Yes.

Q Al right. And it lists three core

technol ogies, "Utra-Wde Band RF, Productivity

Sensors," and, "Advanced GPS Technol ogi es, "
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correct?
A. That's correct.
Q If we | ook under "Productivity Sensors,"

It says, "Derivatives of sensors used in
aut onoti ve, aerospace, defense, and ot her
heavy-i ndustry applications.”

Do you see that?

A | do.

Q What sensors in spec- -- what sensors
specifically are you tal king about?

A. | can't answer that question for you.
|'d have to have an engi neer answer it. W had
engi neers fromdifferent market spaces that were
designed to bring different ideas, new innovative
ideas to the -- to the rail market from other
I ndustries. |It's a general statenent. | don't --
| can't give you a specific.

Q Ckay. The next bullet says, "Introduce
cost-effective and easily integrated options for
anal yzi ng equi pnent functionality."

Do you see that?
A | do.
Q Ckay. |Is that the feature that you were

t al ki ng about before about cycles of use or --

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

Siemens EX1054
Page 135 of 171



© 00 N O O B~ w N P

N NN NN R R R R R R R R R
A W N P O © 00 N O OO0 W N P O

JAMES MARCHI November 30, 2023
SIEMENS, ET AL. V. METROM RAIL

A. Yes. It's the -- it's the sane
principle.

Q Okay. And is that inportant to
customers?

MR, SCHODDE: (bjection, foundation.

BY THE W TNESS:

A We're in discussions and | think it
coul d becone inportant to them but we haven't had
custoners that have required it to this point.

BY VMR W SNI A:

Q Al right. Then there's a heading that

says, "Advanced GPS Technol ogi es. "

Do you see that?

A. Yes.

Q And if you scroll to the next page, the
list continues, and it says -- oh, |I'msorry.
Maybe not.

The next page has a headi ng that says,

“Mai nt enance of Way Utility Summary,"” so it's
not --

A Ckay.

Q -- a continuation of that previous Ilist,
right?

A. Ri ght .
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Q And one of the bullets under this
mai nt enance of way utility summary is, "Introduces
adaptive spacing limts governed by equi pnent speed
in three nodes - Travel, Wrk, and Ctawl - specific
to the operating rules of each railway."
Do you see that?
A. Yes.
Q Al right. | know we've tal ked about
travel and work earlier.
VWhat's craw ?
A Craw node is like a work node. It's
just nore specific and it depends on how many

pi eces of equipnent are in one particular place.

That's a termthat -- that was given to us by the
railroads; it's not a termthat we -- that we
created. It was just -- it's basically three

di fferent speeds at which they would |ike warnings
at, travel being the -- the fastest, work being the
second fastest and crawl being the sl owest.

Q And these features were required by your
custoner and inportant to them correct?

A That's correct.

Q Take a | ook at the next bullet. It

says, "Uilizes an integrated data recorder with an
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i nternal accel eroneter that autonatically records
data when a high g-force event is detected. Stored
i nformation includes machi ne/ vehi cl e speed,

direction, |ocation, and behavi or before & after

the event."
That's a crash detector of sone sort,
right?
A That's correct. It's |like a black box.
Q Al right. And is that inportant to

your custoners to have such a thing?

A Yes.

MR, SCHODDE: (bjection, foundation.
BY VMR W SNI A:

Q The next one says, "MJis avail able for
permanent installation (Standard System or
tenporary applications (Mbile System."

What does that nmean?

A. You know, | actually don't -- | don't
know. |'mnot aware of that or | forgot it. |
don't know what "MJ' stands for. | don't know

Q Ckay, all right. So if we look at the

next section with the headi ng "AURA Mii nt enance of
Way Utility Modules," do you see that?
A Yes.
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Q Al right. And there's a nodule -- |I'm
sorry, I'msorry, there's a box on the bottomright
that says, "Productivity Sensors."” |t says, "cycle

counts, distance, fuel consunption, and ot her
custoner-specific factors.™
Do you see that?
A. No, I"msorry, | don't. \WWere -- where

are we | ooki ng agai n?

Q |"mon the bottom of Page 3, and there's
a -- there's a picture there of a -- of a train
line with two trains on the -- on the |ine.

A. |"'mnot sure | have the sane page up.
Ch, now | -- okay. Yeah, | have it. |'msorry.

Q Ckay. So you see there's a box that

says, "Productivity Sensors"?

A Yes.

N D N DM N P P
A W N BB O © o N

Q It says, "Heavy industrial sensors
adapted for use with equipnment to identify key

functions such as cycle counts, distance, fuel

consunption, and other custoner-specific factors."

Do you see that?

A. Yes.

Q What is a cycle count?

A. A cycle count is how many different
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cycles a -- a specific piece of MOWNequipnment or a
train or a piece of equipnent actually conpl etes or
perforns.

Q Ckay. And is that -- in having a sensor
and keeping track of cycle counts, is that
I nportant to the custoner?

MR, SCHODDE: (njection, foundation.
BY THE W TNESS:

A. For some custoners it could be, for sone
it's not.
BY MR W SNI A:

Q And "di stance" | assune neans how far
the train has traveled |ike an odoneter on a car?
| s that what that neans?

A |"mreading it. Just give ne one second
to answer that question.

Q Sur e.

(WHEREUPON, there was a short
I nterruption.)

BY THE W TNESS:

A | woul d say yes.
BY VMR W SNI A:

Q Al right. Fuel consunption is like a

gas gauge or fuel gauge, right?
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A That's correct.

Q Al right. Wat other custoner-specific
sensors have you guys been offering, if any?

A The -- the one we had discussed earlier,
the renote data capability, providing data renotely
i nstead of having to tap into the specific units on
each MOW asset .

Q Is it fair to say that the patents at

issue in this case have never been |licensed to

anyone?

A Yes, that's fair.

MR. WSN A:  Thank you very nuch. | have no
further questions. | pass the w tness.

MR, SCHODDE: All right. Let's go off the
record.
THE VI DEOGRAPHER: We are now off the record.
The tinme is 1:45 p. m
(WHEREUPON, the deposition was
recessed from1:45 to 2:05 p. m)
THE VI DEOGCRAPHER: W are back on the record.
The tine is 2:05 p. m

November 30, 2023
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to follow up on sone of the things that M. Wsnia
was aski ng you about.
You nentioned Class 1 railroads earlier
In your testinony. Do you recall that?
A | do.
Q And at the tinme you introduced your AURA
CAS product, how many Class 1 railroads --

rail roads were there at that tine?

A. At that tinme there were seven.

Q And how many are there today?

A | believe six.

Q And M. Wsnia asked you sone questions

about how many of themultimately becane, for |ack
of a better word, recurring or full-scale
custoners, how many -- and that was two, if |
recall correctly, is that right?

A That's correct.

Q But you have approached at one tine or
another all of them correct?

A. Yes.

Q Wiy didn't the others adopt your
technol ogy at scal e?

MR. WSN A:  (Objection, asked and answer ed.
BY THE W TNESS:
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A. My -- ny perception and ny interactions
were that they didn't adopt it because they didn't
want to associate funding to capital projects for
I nnovation and that they relied on manual processes
that they had had in place for decades.

BY MR SCHODDE:

Q You were asked sone questions about the

sources for your conponents of your technol ogy.

Do you recall that?

A Yes.

Q And so you don't --

MR WSN A Your video just went out.

MR SCHODDE: |'msorry?

MR WSN A:  Your video went out.

MR SCHODDE: | don't know what happened
t here.

MR WSN A  Okay.

MR. SCHODDE: Can everybody see ne now?

MR WSN A Yes.

MR. SCHODDE: Very good.

BY MR SCHODDE:
Q It is true that you do not manufacture
fromscratch every nut, bolt, resistor and

transi stor of your product.
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s that fair?

A That's fair.

Q Can you descri be the work that you did
to integrate the parts that you do buy over and
above assenbling purchased conponents?

A Yeah, we -- we spent years and mllions
of dollars on software devel opnent and devel opi ng
circuit boards aside fromthe conponents that we
are procuring fromsuppliers in order to be able to
wite that code and -- and integrate all the
conponents and cone up with a -- a conplete product
package.

Q And how many engi neers did you have
wor ki ng on the product before you nade your first
sal e?

A That's -- I -- | don't have an exact
nunber, but | would say that it was in the
magni tude of six to eight before we nade our first
sal e, sonewhere in that -- that range.

Q And what was your overall tineline from
first concepts to first production sale in tinme?

A W weren't really read- -- yeah, we
weren't really ready to | aunch into production

until 2012. W spent a better part of alnost two
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years in design and devel opnent and testing.

Q And rough order of magnitude, how nany
dol lars did you spend on devel opnent before you got
your first dollar of revenue?

MR WSN A Objection, scope.

BY THE W TNESS:
A $10 mllion plus.
BY MR SCHODDE:
Q You were asked sone questions about

Par agraph 20 in your decl aration.

A. Al right. Let nme --

Q Do you have that in front of you?

A. |"mgoing to get it right now. Ckay.
Q Specifically you were asked about the

flexibility of operator-defined detection and al arm
criteria and the inportance of that to custoners.
Do you recall that?

A. | do.

Q How does the operator input detection
and alarmcriteria into your device?

MR WSN A Objection, scope.
BY THE W TNESS:

A Can you repeat that question? |'m

sorry.
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BY MR SCHODDE:

Q Sure. I n your AURA CAS system how does
the operator programthe device?

MR WSN A  Sane objection.
BY THE W TNESS:

A Through the user interface.

BY MR SCHODDE:

Q And where is that user interface?

A. It's in the cab of the equi pnent.

Q Ckay. And that's shown in your
brochure?

A Yes.

Q In -- in your brochure, M. Wsnia

directed you to a whole series of features that you
adverti se.
Do you recall that?

A | do.

Q Qut of all those features, what are the
nost i nportant ones?

MR. WSN A: nbjection, scope.
BY THE W TNESS:

A Well, the core UMB collision avoi dance
technology is -- is the absolute key. Sone of the
features that | was asked questions on are -- are
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2023

j ust expandabl e feature sets that sone custoners
haven't even utilized or haven't given us any
orders for. It's just us marketing the whol e
expandability feature set of the product. But it'
the core UWB avoi ding accidents, collision

avoi dance technol ogy that is paranount.

BY MR SCHODDE:

Q And did you do any work prior to today
to determ ne which features are -- that you have
patent coverage for are demanded by custoners?

A | -- | have had conversations wth --
with Dr. Cooklev, who | believe submtted a
decl aration, and certainly Kurt Gunther, who
submtted a declaration, and | have consulted with
them and had di scussions wth them about this,
and -- and it's our clained features that are --

are really what's gernmane to our core custoners as

S

it relates to us being able to market and sell that

pr oduct .

Q And is that conclusion nenorialized in
your decl aration of October 6, 20237

A. Yes.

MR WSN A Qutside the scope.
BY MR SCHODDE:
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Q And do you -- we have narked that
previously as Exhi bit 2028.
Do you have that in front of you?
Let nme grab it. | have it.
Have you had a chance to review that?

Yes.

o > O >

And has anything M. Wsnia asked you
today or on reflection as you reviewed all these
materi al s caused you to change your conclusion --

MR WSN A: (Objection, outside the scope.

BY MR SCHODDE:

Q -- in Paragraph 12 --

MR WSN A Sane objection.
BY MR SCHODDE:

Q -- that the features clainmed by the
asserted patents are the very features that have
made the AURA CAS commercially successful ?

MR. WSN A: Sane objection.

BY THE W TNESS:

A. Yes, | would agree with that.
BY MR SCHODDE:

Q Do you recall M. Wsnia asking you sone
guestions about your table wth respect to Canadi an

sales? This would be Paragraph 26 of your
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decl arati on.
Do you recall those questions?

A | do, and I'mpulling it up again.
Ckay. | have it.

Q So with respect to equipnent sold to
Canadi an National and Canadi an Pacific, where is
that equi pnment ultimately used?

A It's used all through North Anerica. As
one exanpl e, Canadian -- there -- there were sone
purchases fromother railroads. Canadi an Nati onal
purchased Illinois Central. Illinois Central has a
| ot of equipnent in the United States.

Al the OEM equi pnent that we install
our CAS systemon or our CAS systemon is the sane
equi pnent all throughout North Anmerica, and they
m x and match that equi pnent and nove it all across
their territory lines in Canada and in the United
St at es.

Q | s there any difference between
equi pnmrent you sell to Canadi an National or Canadi an
Pacific Railways that is initially installed on a
mai nt enance of way unit in Canada versus one that's
installed in the US?

A. No, it's the sane.
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Q Does equi pnent that Canadi an Nati onal
only can use in Canada have any utility for then?

A. No.

Q Where is the bul k of Canadi an Nati onal
and Canadi an Pacific Railways' ml eage?

MR. WSN A: (Objection, outside the scope.
BY THE W TNESS:

A It's all through North Anerica.
BY MR SCHODDE:
Q | ncl udi ng the US?
A That's correct.
Q You were asked sone questions by
M. Wsnia regarding Parsons Consulting -- is it

Par sons Engi neering or Parsons Consulting?

A "' mnot a hundred percent sure. |
believe in our team ng agreenent it was Parsons
Corporation, but I -- I don't know the exact nane.

Q Regar di ng Parsons, do you recall the
guestions regardi ng what Parsons' role was in the
New Yor k project?

A. Yes.

Q And did you also work with Parsons on

t he Boston project?

November 30, 2023

A. Yes.
r/, Q 211,
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Q And what was Parsons' role with you in
t he Boston project?

MR WSN A: (Objection to scope.

BY THE W TNESS:

A It was -- their role was a team ng
partner in a proposal to the custoner at the tine,
whi ch was the MBTA. W were team ng partners.

BY MR SCHODDE:

Q Did Parsons have any personnel in conmmon

Wi th respect to their relationship with Metrom
bet ween the Boston work and the New York work?

MR WSN A (Objection to scope.
BY THE W TNESS:

A Yes, yes, they did.
BY MR SCHODDE:

Q VWho were those people or person?

A The two that | know for sure would be
H manshu Patel, who was their -- who was their
directional leader -- |I forget his exact title --
and the other was David Garcia, who was a project
manager. They were on both teans.

Q And how nuch exposure did David Garcia

have to your conpany in the course of his work with

you on the Boston and the New York project?
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A. He had - -

MR WSN A Objection to form and scope.
BY THE W TNESS:

A -- conpl ete exposure to our technol ogy,
to our staff, facilities, all of it.

BY MR SCHODDE:

Q VWhat | evel of trust did you have in
M. Garcia?

MR WSN A (Objection to scope.

BY THE W TNESS:

A We all had a level of trust. As a
team ng partner, we allowed and afforded himthe
ability to -- to understand all of our technol ogy,
to neet with all of our people. He net with
executives, he net with technical staff nenbers.
He was in our facility, in our industrial space
and -- and in our business neetings, et cetera.

BY MR SCHODDE:

Q Did you neet with him personally?

A. | did. | -- 1 even offered hima job.

Q About when was that?

A | would say it was shortly before he
accepted his position at Piper. | -- he had called

to informme that he was going to decline the offer
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and he was taking a position with Piper.

Q Way did you offer hima job?

A Because he had intimte know edge of --
of our -- our culture and our technol ogy and our
staff and was involved in a very substanti al
team ng project that spanned a couple years with
our conpany, and we felt confortable with himas a
person and as a -- as sonebody who was capabl e
technically in understandi ng the technol ogy we
wanted to deliver in the marketpl ace.

Q M. Wsnia asked you sone questions
about your famliarity with the Si enens and Thal es
col i si on avoi dance products.

Do you recall that?

A Yes.

Q And can you -- | think you said that you
di dn't have specific know edge of those products,
true?

A True. Wien | was asked specifically if
| had knowl edge of their collision avoidance
technol ogy or products, | said | didn't have
know edge of that. | do have know edge that they
were marketing a CBTC train control system because

inall ny neetings with the MIA and New York City
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Transit, it was apparent that that was the
I ncunbent technol ogy.

Q And are you at least at a high |evel
famliar with CBTC?

A. | am
Q And how ol d is that technol ogy?
A. Fromwhat | was told, 40- to 50-year old

t echnol ogy.

MR. SCHODDE: | have no further questions.
BY MR SCHODDE:

Q Ch, wait. I|I'msorry. One nore. You
wer e asked questions about your conpensati on.

Do you recall that?

A. Yes.

Q | s any part of your salary tied to this
case?

A No.

Q And do you have any interest in this

case as an owner that's any different than your
Interest in the conpany as an owner? |n other
words, is your interest in the outconme any

di fferent than any other business interest that you
have with respect to the ultimte success or

failure of the conpany?
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MR WSN A (Objection, form
BY THE W TNESS:
A No, no, it's not.
MR SCHODDE: Thank you, M. Marchi.
THE W TNESS: Thank you.

FURTHER EXAM NATI ON
BY MR W SN A:

was nmany ti nmes.

was multiple tines.

confident in that answer, that he's been

that you've given in this case?

my own office.

MR WSN A Just a -- a couple questions.

Q How many tines have you net David
Garci a?
A. | don't know t he exact nunber, but it

Q Ckay. How many tinmes was he at your
facility?
A | don't know the exact nunber, but it

Q Ckay. Is it your testinony under

oath -- well, let me ask you this: Are you as

to your

| ocation nultiple tinmes, as all the other testinony

A | would say yes. | interviewed himin

Q Ckay. Well, you interviewed himin your
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own office once, right?
How many tinmes has he been in your
space?
A Prior to that, at |east another tine or

two, so that's why nmultiple tines.

Q How many tinmes did --

A | don't know the exact tinme. | don't
know.

Q Okay. How nmuch tinme did you personally

spend with hinf

A. | don't know how to quantify it, but |
spent tinme with himin Boston, | spent tinme with
himin New York, | spent time with himin Chicago.

Q kay. Let's quantify it in -- in

m nut es and hours.
How rmuch tinme did you -- how much tine

did you spend with hinf

A. | can't quantify that in hours. |
don't -- | don't keep a log of it.
Q kay. Well, let's -- let's do it
roughly.
Was it nore than ten m nutes?
A. Yes.
Q Ckay. How nuch was it?
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A | don't know.

Q Ckay. Could you give ne any nore
precision than it was nore than ten m nutes?

A No. We had many, many neetings. Sone
of them he was involved in, sonme of them he wasn't,
and all of themwere for nore than ten mnutes, so
| can't give you a precise answer.

Q And do you believe that M. Garcia is a
t hi ef who stole your technol ogy?

A | don't know what David Garcia did wth
our technol ogy, but | know he had full access to
it.

Q My question is: Do you believe himto
be a thief who stole your technol ogy?

A | don't knowif he's a thief. | -- |
don't know how to answer that question other than
to say | don't know what he did when he left our
of fices and when he went to work for Piper, but I
know he had a full under-the-hood | ook at
everything that we do.

Q Ckay. And how do you know that he had a
full under-the-hood | ook at everything that you do?

A Because he was a project nmanager on the

MBTA t eam ng agreenent that we have.
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Q And how nuch tinme do you think he spent
on that project with you?

A As much tinme as any of the other people
on that team which was a substantial anount of
ti me because | know how nmuch tinme our people spent
on it.

Q Sol -- 1 want to be a hundred percent
clear here, sir, because this is a very, very
serious allegation you're making in this case. You
may not be personally making it, but |'mjust
telling you right now your |awyers clai mthat
M. Garcia stole your technology, gave it to Piper
and they copied it, so | want to be very clear on
this, very, very clear, okay?

Did you personally see M. Garcia review
techni cal details of your system yes or no?

A. | personally saw David Garcia in
neet i ngs where we were goi ng through our technol ogy
and what woul d potentially be a proposal to the
MBTA. Yes, | did.

Q Ckay. And who el se was in that neeting?

A Mul tiple team nenbers from Parsons and
from Metrom Rai | .

Q kay. And this is for which -- this is
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for which project, Boston or New York?

A. This is for the M -- Boston, the MBTA
proj ect.
Q Ckay. So your testinony is that David

Garcia was personally in neetings with you and
others related to the MIBA [sic] project, correct?

A That's correct.

Q Ckay. And you're as sure about that as
everything el se you' ve told ne today?

A. | just | ooked at an e-nmail today that
coul d suggest the sane, yes.

Q kay. So | want to be clear: You are
positive that M. Garcia was involved with you in
the MIBA project nultiple tinmes, nultiple neetings
unrel ated to the New York project, correct?

A | am a hundred percent sure --

MR, SCHODDE: (bjection, foundation for
"unrel ated. "

BY THE W TNESS:

A. "' m confident that David Garcia was a
proj ect manager in our team ng agreenent fromthe
Par sons side on the MBTA project and he was al so on
the consultant side for the MTA in New York Cty

Transit for Parsons. | amconfident of that, yes.
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BY MR W SN A:

Q
t hough, sir.
appearing i

about you seeing his nane |listed sonmewhere --

A.

Q
your eyes,
Garcia acti
or no?

A

Q

A.

Q

i n Bost on.

A
Q

neet i ngs?

That's -- that's not ny questi on,
"' m not tal king about his nane

n sonet hing, okay? |'mnot talking

Ckay.
-- okay? Wat | want to knowis wth
wi th your ears, okay, did you see David

vely involved in the MBTA project, yes

Yes.
Ckay. \Were?
Meetings in Boston, neetings in Chicago.

Okay. So let's talk about the neetings

VWhat is the date of these neetings?
| don't have the date.

Ckay. What is the year of these

| would say it was 2017, 2018.
And what was the -- and where was t hat

Parsons' facility in Boston.

Ckay. What nonth was the neeting?
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A. There were nultiple neetings. It wasn't
only one.
Q Ckay. How many tinmes do you think that

you net with David Garcia in person that you saw
Wi th your eyes and you heard his voice with your
ears related to the MIBA project?

A. | don't have a specific answer.

really don't.

Q kay. Was it at |east two?

A. Yes.

Q kay. And so at least two tines in
Bost on?

A. | woul d say yes.

Q Ckay. How many tines in Chicago?

A | don't know.

Q Where in Chicago did you neet with David
Garcia and you saw himw th your eyes and heard him
with your ears related to the MIBA project?

A There are two places that | could have
met with David Garcia or been involved in neetings
where David Garcia woul d have been in our facility.
That woul d have been in our conference room our
mai n conference room our executive conference

room and also in nmy own office.
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Q And so when you say "Chicago," you nean
your location in Illinois?
A Yeah. I'msorry. It was in our Crystal

Lake facility.

Q What specific features did David Garcia
In your view take fromyou and put in the Piper
syst enf?

A. | can't answer that question. | know
that he had access to understanding all of our
t echnol ogy because as a team ng partner, Parsons
was the prine contractor to the MBTA, and he was a
proj ect manager. He would have had to know
everyt hi ng about our technology to be able to
deliver the project.

Q He woul d have had to know everything
about the project.

Did you know everything that Parsons was

doi ng on the project?

A No. | wasn't the prine contractor.

Q Al right. Earlier today | think you
told nme that speed enforcenent was an inportant

feature for your custoners, yes or no?

A. Yes.

Q kay. Either -- earlier today you told
. 211,
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me that signal conpliance was an inportant feature

for your custoners, yes or no?

A Yes.
MR WSN A | have no further questions.
MR, SCHODDE: | have nothing further. Thank

you, M. Marchi
MR WSNA Al right. Thank you, sir.
THE WTNESS: Thank you. Appreciate it.
THE VI DEOCGCRAPHER: Sorry. Before we go off
the record, M. Schodde, how would you like the

vi deo today?

MR. SCHODDE: | do not need a video --
THE VI DEOGRAPHER: (kay.
VR. SCHODDE: --at this -- at this tine.

THE VI DEOGRAPHER: And for the transcript?

MR, SCHODDE: M ss Court Reporter, what's
the -- what are your delivery wi ndows here?

THE COURT REPORTER Two weeks is regul ar.

MR. SCHODDE: |'Ill need it sooner than that.

THE COURT REPORTER: Ckay. You just tell ne
when.

MR, SCHODDE: Okay. |I'd like it -- today is
Thursday. [|'d like it Monday.

THE COURT REPORTER  Ckay.
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MR. SCHODDE: Does t hat
THE COURT REPORTER:
MR, SCHODDE: Al
THE VI DEOGRAPHER:

right.
Ckay.
woul d you |ike a copy of the
MR. NIEBERG No, | don'
the video. The transcript I
with the other petitioners.
THE VI DEOCGRAPHER:  (Kkay.
woul d you like a copy of the

THE W TNESS:

wor k?

Yes.

And, M. Ni eberg,
video or transcript?
t require a copy of
[l -- 1"1l take al ong
And, M. Janes,

video or transcript?

The transcript would be fine. |

don't need a copy of the video.

THE VI DEOGRAPHER: |'msorry. | was talking
to M. Joshua Janes.

THE WTNESS: Oh, I'msorry. Yeah, no
pr obl em

MR. JAMES: Yeah, the -- the transcript for
sure, and then for the -- the video, send ne an
e-mail. 1'Il get -- I'"Il talk to ny team

THE VI DEOGRAPHER: (kay. Can you put your
e-mai| address in the chat for ne?

MR. JAMES: Absolutely.

THE VI DEOGRAPHER: Thank you. Do you have

anyt hi ng el se,

Ms. Chri sti ansen,

before we go off
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the record?
THE COURT REPORTER:  No.
THE VI DEOGRAPHER: W are now off the record.
The tine is 2:29 p.m
FURTHER DEPONENT SAlI TH NOT.

(TIME NOTED: 2:29 P.M)
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REPORTER S CERTI FI CATE

I, VICTORIA C. CHRI STIANSEN, a Certified
Short hand Reporter of the State of Illinois, do
hereby certify:

That previous to the commencenent of the
exam nation of the witness, the witness was duly
sworn to testify the whole truth concerning the

matters herein;

That the foregoing deposition transcript
was reported stenographically by ne, was thereafter
reduced to typewiting under ny personal direction
and constitutes a true record of the testinony

gi ven and the proceedi ngs had;

That the said deposition was taken

before ne at the tine and pl ace specifi ed,;

That | amnot a relative or enpl oyee or
attorney or counsel, nor a relative or enpl oyee of
such attorney or counsel for any of the parties
hereto, nor interested directly or indirectly in

t he outcone of this action.
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The wi tness has requested a review

pursuant to Rule 30(e)(1).

| N WTNESS WHERECF, | do hereunto set ny
hand at Chicago, Illinois, this 4th day of

Decenber, 2023.
PN ——

VI CTORI A C. CHRI STI ANSEN,
Certified Shorthand Reporter.

C.S.R Certificate No. 84-3192.
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DEPCSI TI ON ERRATA SHEET

Qur Assi gnnent Nunber: 10589840
Case Caption: Sienens Mbility, Inc., et al., vs.
Metrom Rail LLC

DECLARATI ON UNDER PENALTY OF PERJURY

| declare under penalty of perjury that
| have read the entire transcript of ny Deposition
taken in the captioned matter or the sane has been
read to ne, and the sane is true and accurate, save
and except for changes and/or corrections, if any,
as indicated by ne on the DEPGCSI TI ON ERRATA SHEET
hereof, wth the understanding that | offer these
changes as if still under oath.
Si gned on the

, 20
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