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P R O C E E D I N G S

JUDGEEGSEX: Complainants, do you have anything

that we should take up administratively before we go back

to our witness?

MR. KUNDU; Yes, your Honor. Well, with respect

to the witness, your Honor, Mr. Phillips is our expert

witness, and I didn't formally offer him as an expert.

That's something that I would like to do.

JUDGEESSEX: He's listed as an expert, and you

gave an expert opinion for him, and the other side did not

object. So I think we are all right on that step. I don't

have formal procedures. If he's offered in that wayand

he's done an expert report, the other side is well aware of

what he is, absent objection, he is accepted.

MR. KUNDU: Thank you, your Honor.

JUDGEESSEX: Anything else?

MR. KUNDU: I believe, your Honor, we've

discussed with opposing counsel on some exhibits to be

admitted. Wecan either deal with that nowor -­

JUDGE ESSEX: Do we have something you need me

to intervene on?

MR. KUNDU: Yes, your Honor. I believe there's

two exhibits.

JUDGEESSEX: All right. What is our issue?

MR. FUISZ: Your Honor, I think we can side
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track this. RX-1007and RX-1008, these are two references

that were explicitly excluded by Order 24 in motion in

limine number 1. Those two references, however, also

appear in Respondent's initial prehearing brief for the

limited purpose of rebutting secondary considerations. I

don't have an issue with references coming in for that

limited purpose. I do have an issue if they're trying to

come in to back door them to make validity arguments that

were not made previously.

JUDGEESSEX; All right. Respondents?

MR. MEI: Your Honor, we do not plan to argue

claim 8 and 19 anymore. So either of those two references

are for limited purposes of secondary considerations.

JUDGEESSEX: All right. Staff?

MR. WILEY: Staff has nothing to add on this.

JUDGE ESSEX: Thank you.

Since the parties agree this is for limited.

purposes, I don't believe we have a controversy. So I will

accept them for that purpose and that purpose alone.

MR. FUISZ: Thank you, your Honor.

JUDGEESSEX: Respondents, do you have anything

to take up before the witness retakes the stand?

MR. MEI: No, your Honor.

JUDGE ESSEX: Staff?

MR. WILEY: Staff has nothing to add, your
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Honor.

JUDGEESSEX: All right. Good morning.

Mr. Phillips, come on back up to the witness stand. And as

I do all the witnesses, I will remind you you are still

under oath.

MR. KUNDU: Your Honor, could I check one thing?

I wanted to makesure Mr. Phillips still has his direct

witness binder on the stand.

JUDGEESSEX: All right.

Whereupon,

PAUL PHILLIPS

resumed the stand and, having been previously duly sworn,

was examinedand testified further as follows:

CROSS—EXAMINATION(Continued)

BY MR. PEARSON:

Q Good morning, Mr. Phillips.

A Good morning, sir.

Q Now, I have a pile of binders up here. Howmany

do you have in front of you over there?

A I have the direct witness binder and the witness

binder for cross, and there seems to be another one that's

not related to mysituation, sir.

MR. PEARSON: Permission to approach, your

Honor.

JUDGE ESSEX: You may.
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BY MR. PEARSON:

Q Mr. Phillips, what's the title of that binder

that you just mentioned?

A The title is "witness binder, U.S. Patent Number

8,720,320, and prosecution history."

Q You're welcome to use that throughout this

cross. I have the same binder. Wewill be referring to

the patent and the prosecution history. So you can leave

that up there and use it during the cross—examination.

A Thank you, sir.

Q So Mr. Phillips, yesterday, we were going

through a line of questioning that focused primarily on the

claim construction of the phrase "to hold brewing

material."

_Do you remember that?

A I do, sir.

Q And we left off somewhere in column 1, I

believe. Do you remember that?

A I rememberit was still in the early stages.

Q Okay. If I can direct your attention to line 66

of column 1, please. So this line says "as used herein,

the term "pod" is a broad term and shall have its ordinary

meaning and shall include, but not be limited to, a package

formed of a water permeable material and containing an

amountof ground coffee or other beverage therein."
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Doyou see that phrase, that sentence?

A Yes, sir.

Q Do you agree that "pod" should have a broad

definition?

A Yes, we do.

Q And do you see that a pod is described as that

it can be a packaged formed of water permeable material?

Do you see that?

A I do.

Q Now, do you agree that that description

describes a pod that is separate from the pod adaptor

assembly?

A If it is a pod of that nature, it is potentially

separate.

Q And do you agree that all the pods described in

the '32O patent are separate from the pod adaptor assembly

in the '32O patent?

A I would like to understand when you say "all the

pods described," because there are not a lot of specific

descriptions of pods in the '320.

Q To rephrase, do all the embodiments in the '32O

patent describe a pod that is separate from the pod adaptor

assembly?

A Myrecall is where an embodiment describes a

pod, it shows a somewhatnondescript article that is
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inserted in the container. It doesn't define particularly

what the rest of the features are of that pod.

Q If you had to pick a yes—or—noanswer to that

question, do all the embodimentsdescribe a separate pod

from the pod adaptor assembly?

A If you allow me to look, I'm not sure if all the

embodiments describe a pod.

Q I understand. What we will do is we will go

through those embodimentstogether. Let's take a look at

figure 1A. Can you see figure 1A on your screen?

A I do.

Q So figure 1A is a picture of a pod adaptor

assembly; right?

A Potentially, yes.

AndQ it has a receptacle; right?

A Yes.

AndQ then this portion has a passageway labeled

120; right?

A YES.

Q And the purpose of that passageway is to fluid

can flow out of this container; right?

' A Yes, it is.

Q And a pod would rest on top of those ——it looks

like they're labeled 122, those protrusions or projections;

right?
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A I see 122, and a pod could rest there, but I

don't see a pod present in this figure.

Q But it would require a pod or some type of

separate filter mediato be inserted into that receptacle

for this to operate; right?

A I believe we discussed previously that in order

to use this with brewable material, a filter material would

be required.

Q Andunder this illustration here in the

description, you would have to put a separate pod into this

receptacle; right?

A I would have to put a filter material and then

the brewable material in there.

Q Andthat filter material would be separate?

A It would be.

Q Andthere's no other depiction in this figure of

an integrated mesh?

A Nor of any other depiction of filter material or

brewable material. It's simply the container depicted

here.

Q There's no depiction or description of an

integrated filter media in this pod adaptor assembly here,

is there?

A No, I see no description of that.

Q If we could move on to figure 2, please. Figure
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2 is another depiction of a pod adaptor assembly; right?

A Yes, sir. I

Q And like figure 1A, you would have to put a

separate filter or separate package, something separate

from this into this container for it to operate

effectively; right?

A I would have to have a filter media for it to

operate effectively.

Q Andthere's no suggestion, there's no depiction

of an integrated filter mediaor integrated meshin this

figure, is there?

A There's no depiction of one being there or not

being there. '

Q Now, the purpose of the passageway at the bottom

labeled 212 is for the fluid to flow out of this container;

right?

A Yes, sir.

Q And if there was an integrated filter, say on

the side walls of this, integrated mesh, you really

wouldn't need that passageway 212, would you?

A Well, I would be looking at this from the

perspective of someoneskilled in the art. I would expect

the integrated filter, if it waspresent, to be along the

pathway where the fluid would exit. So in this case, I

would expect it only to be integrated across the bottom
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near that passageway. Again, it doesn't tell us that it's

there or not there, but that's howI would do it as a

person skilled in the art.

Q And that passageway that's open in this

embodiment at the bottom of 212 would be closed or covered

by some filter media if it changed that way; right?

A The filter media\needs to be between the

brewable material and the exit or the passageway.

Q If we could take a look at figure 3A, please.

Now, figure 3Adepicts a pod adaptor assembly; right?

A It does.

Q Nowwe see an outline of a package or pod,

whatever you want to call it, that's inside of this pod

adaptor assembly; right?

A It says for this embodimentthat there's some

sort of a package inserted there labeled ‘32O.

Q Andit's resting on top of these protrusions

upwardly extending ribs, whatever you want to call it, that

separates it from the bottom of that receptacle; right?

A Yes.

Q And water would flow through the inlet port at

the top of this figure and then eventually out of this

passageway at the bottom; right?

A That would be the apparent process, yes.

Q In the '320 patent, there's no suggestion or
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description of having integrated filter mediaor integrated

mesh in figure 3A, is there?

A There is not.

Q If we could go to figure 3B, please. Figure 3B

is a pod adaptor assembly; right?

A It is.

Q And it has a single passageway there at the

bottom, I believe labeled 324. Can you see that?

A I do.

Q Andit has these ribs or protrusions that are

along the side walls at the bottom of this container;

right?

A Yes, sir.

Q And the way this would work is you would put an

individual separate pod or filter into the container;

right? ‘

A Again, this is not showing mela filter, whether

it's individual, separate, integrated, or otherwise. I

would expect there would be a filter between the brewable

material and the 324 exit port.

Q Wouldyou expect for that filter to be separate

from this container or the pod to be separate?

A It's a design choice. It's howthe person

executing that design wouldwant to do it.,

Q There's no suggestion in the description or in
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this illustration to use an integrated filter mediaor

integrated mesh in figure 3B, is there?

A There's no suggestion either to use one or not

to use one.

Q If we could go to figure 4, please. Figure 4 is

a cross-section view, if we can call it that, or a

side-view of a pod adaptor assembly; right?

A Yes, sir.

Q And we see a pod or package, whatever you want

to call it, a separate ——call it a separate package. A

separate package inside of this receptacle; right?

A Yes, we do. ‘

Q Wesee it has jagged edges, and it's likely

flexible; right?

A By drawing convention, the way that that's

shown, that would indicate it's a -- not a rigid shape.

Q And it's resting on top of those upwardly

extending ribs. It gives a little space between the bottom

of the receptacle and the bottom of that pod or package;

right?

A Yes, it does.

Q And like the other embodiments, water would flow

in through the inlet port at the top, and then it would

flow out of that single passageway at the bottom?

A Yes, it would.
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Q Like the other embodiments, there's no

suggestion or illustration of an integrated filter mediaor

integrated mesh in figure 4, is there?

A There's not.

Q If we could take a look at figure 5, please.

Figure 5, again, is a pod adaptor assembly, starting to

look a little more like the EZ-Cupproduct. It has a

spring at the bottom; right?

A Yes.

Q And it has this package that fits inside of the

receptacle; right?

A Yes.

Q Like the others, the package would be separate

from the pod adaptor assembly; right?

A Yes. It shows it as something that's inserted

inside the assembly.

Q And like the other ones, water would flow in

from the top and out through this passageway, the single

passageway at the bottom; right?

A It would.

Q And there's no description here or in the ‘32O

patent that suggests or describes an integrated filter

media or an integrated filter mesh; right?

A I don't see any description or implication

there. But it also doesn't tell meexactly what the
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construction is of that inserted element 502. It's just -­

it's a soft shape of somesort.

Q If we can move to figure 6, please. Figure 6

looks the most like the EZ—Cupproduct; right?

A It appears very similar.

Q Almost identical from a cross—sectional view;

right?

A Yes, sir.

Q And this is also a pod adaptor assembly?

A Yes, sir.

Q And in this embodiment, a separate pod would be

inserted into this pod adaptor assembly; right?

A A separate pod could be, but it doesn't have to

be a separate pod. And as we discussed before, it could be

a filter cup that contains brewable material, and that

would -­

Q It must be a separate filter cup if —-for this

to work, you would have to put a separate filter cup into

the pod adaptor assembly?

A For this embodiment, I would expect it would be

a separate item.

Q Because if you put a spoonful of coffee directly

into this, it would just spill out of the bottom most

likely?

A Again, with any of these embodiments, there
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needs to be a filter media of the manydesign choices

available to you to prevent the coffee from just spilling

out through the passageway exit.

Q Because they have that passageway at the very

bottom, and it would interfere maybethe taste of the

coffee and not brew as well if it spills out or at all?

A Probably a variety of things that would be

undesirable, but I would say as well, in general, the grain

size of ground coffee is going to be small relative to the

size of the water passageway. And so it would be very easy

for a loose grain to go through that passageway. That's

why a filter media is always needed.

Q There's no discussion, like all the other

embodiments, of using an integrated mesh or an integrated

filter media in this embodiment,is it?

A In this embodiment, I think it would be less

conducive to consider that option for a filter. But again,

I see that I could either use a pod or I could use that

filter cup as another option.

Q And that filter cup would be separate from this

pod adaptor assembly?

A It would be a separate item inserted in.

Q And we discussed the definition of a pod, and we

agreed that it had a broad definition. Doyou agree that

the filter cup could be considered a pod in that broad
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definition?

A That would be broader than I would personally

choose. To me, that's not a pod, because a pod implies to

me some sort of a construction that is -- has been prepared

and sealed, and that filter cup is still an open device.

Q Have you ever provided that opinion before, that

a pod is something that is sealed?

A I don't recall if I have or not.

Q Did you ever provide that opinion in ——did you

provide it in your deposition, that a pod must be sealed?

A I don't recall if that was ever stated or not,

sir.
JUDGE ESSEX: Pardon me a moment.

Mr. Phillips, you were looking at the EZ—Cup

pods earlier. Doyou recall that?

THE WITNESS: Yes, sir.

JUDGEESSEX: Those filters weren't sealed, were

they, the pods?

THEWITNESS: They were not. That's the type of

filter cup I'm referring to.

JUDGEESSEX: So those pods don't have to be

sealed, then?

THEWITNESS: That's what I'm saying. Those

types of filters don't have to be sealed.

JUDGEESSEX: All right. Thank you.
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Sorry for the interruption. Continue, Counsel.

BY MR. PEARSON:

Q So Mr. Phillips, we just reviewed all the

embodiments. Do you agree now that all of the embodiments

in the patent do not describe an integrated meshor

integrated filter media in that pod adaptor assembly?

A I would agree that none of those describe that,

but they don't preclude it either, because several of them

don't tell me what the filter media is. So again, I would

have a design choice on how I would do that.

Q But nowhere in the '32O patent is there a

suggestion to use an integrated filter mediaor integrated

filter mesh in a pod adaptor assembly, is there?

A To the best of my knowledge, the patent is

silent on that option.

Q Mr. Phillips, did you look at the original

claims before forming your opinions, the original claims of

the '32O patent?

A So the original claims being the first ones that

were filed?

Q Yes, sir.

A I did at one point in time. I don't have clear

recall on them. So if we're going to discuss them, I would

like to refer to them.

Q Let's take a look at the original claims. We
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will display them on your computer, but also, I believe

it's page 231 in that binder in front of you. I will give

you the Bates number. It's probably easier for you to find

in front of you. That is SOLO929000849,and I believe the

exhibit number is RX-1002.

A Sorry. It's a large binder here, and I'm -­

Q Wehave it in front of you, too, if that's more

convenient. Right now, I just want to take a look at the

first claim, the very first claim of this patent. It

describes a "pod adaptor assembly"; right?

A Yes. It's a pod adaptor assembly for use in

combination with a brewer. That's what it says.

Q And the final issue claims a "beverage brewer";

right?

A The wording is certainly different in the final

claim.

Q And we see that pod adapter assembly has a

receptacle; right?

A Yes.

Q And then it has "a raised portion adapted to

provide a support surface for a pod." Do you see that?

It's the third line describing the receptacle.

A I do.

Q "A raised portion to provide a support surface

for a pod," the pod in this claim must be separate from the
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A The way this particular claim was written, at

the time it was written is describing a separate pod.

Q Wecan move on to the next independent claim,

claim 8. Here in claim 8 we see again a pod adaptor

assembly being claimed; right?

A Yes.

Q And in the first sentence, it has a housing

adapted to receive a beverage pod; right?

A Yes .

Q So in this independent claim, the beverage pod

is separate from the pod adaptor assembly?

A It's described as a separate element within the

claim language.

Q If we can take a look at the next independent

277

claim, claim 13. Claim 13 describes "a brewing chamber for

a beverage pod"; right?

A Yes, it does.

Q And "a housing adapted to receive the beverage

pod"; right?

A Yes.

Q And that pod is separate; right?

A It's a separate element in the language.

Q And this is a claim that has a biasing device

which could be a spring; right?
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A That would be one form of a biasing device, yes.

Q Thank you. If we could go back to the title of

the issued patent. So every embodimentin the original

claims describes —-all the independent claims describe a

separate pod; right?

A Well, I'm going to be careful in how I answer

here, sir, because I don't knowif those were the original

claims or not. Wejumped into there. I was following the

reference you were presenting, and I was responding. I

don't knowif those were the first claims ever written or

somewheremidwayor the last ones before the final change.

Q But in the set of claims that we just looked at,

the pod was separate from the pod adaptor assembly; right?

A I In that set of claims, it was.

Q Have you ever heard, besides maybe in my opening

statement, the phrase "prosecution disclaimer"?

A I'm not sure I'm familiar with that other than

in your statement, sir.

Q Do you understand the principle that a ——first,

back up before we get into the prosecution disclaimer.

Do you understand the process of getting a

patent?

A I won't say I understand every bit of it, but I

certainly have a general understanding of it.

Q So does your understanding include that there is
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an examiner who is examining the patent?

A It does.

Q And there's an applicant who files an

application for a patent?

A Correct.

Q And through that process, the applicant submits

claims that they would like to have allowed; right?

A Yes.

Q And often, the examiner rejects those claims?

A Yes.

Q And then the applicant makes an argument in

response to that rejection?

A Yes.

Q And that could go on, it went on in this case

for seven years in this patent; right?

A And I have seen it go on for long periods of

time in patents that I have been involved with, sir.

Q Do you understand that during that process, if

the claims are rejected and the applicant makes an argument

to say whytheir invention is different, that that can

limit the scope of the finally issued claims?

A Myunderstanding is that the way that that

process goes is important to understanding what the scope

is. I'm not sure if I'm qualified to answer your specific

question.
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Q Does it make sense to you that an applicant who,

during the process, argues that their invention is

different for somereason, that they can't later exclude

someoneelse from doing something that's outside of that

difference? Does that make sense to you?

A Possibly. Can you be more specific?

Q I can. What we will do is we will use this case

as an example.

A Okay.

Q It will take us a few minutes to get there. But

you understand that the claims, you could call it a

metamorphose,but they go through this process, and it's

often impossible to trace the lineage of the finally

allowed claims to decide which arguments pertain to which

claims; right?

A I understand it's a very complexprocess.

Q You're familiar with the term "prosecution

history," also called "file history"; right?

A Yes, sir.

Q So when I use the term file history or

prosecution history, we're talking about often those

arguments but that process in this case that took seven

years that is captured in the prosecution or file history;

right?

A Yes, sir.
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Q And that's the majority of the binder you have

in front of you right now; right?

A I will accept that you represent it that way. I

remember it was a quite lengthy amount of information.

Q Did you go through the entire file history

before forming your opinion?

A I attempted to at least scan through everything,

but I won't say I understood everything.

Q Did you mention or refer to the prosecution

history, cite any documentsthat were in that history when

forming your opinions, your written statement?

A I'm sorry. Canyou please, repeat the question.

Q In your written question, did you cite any

documents from the prosecution history as a basis for

forming your opinions?

A I don't recall if I did or not right now.

Q Doyou recall if you cited it in any of your

reports, expert reports?

A I mayhave. I don't have specific recall right

now.

Q whenyou reviewed the prosecution history, did

you see any arguments that you thought might limit the

claims?

A I'm not sure if I'm qualified to say whether it

would limit the claims or not. I saw there were a lot of
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over time.

Q So you can't recall if there was anything in

particular that stood out in the prosecution history?

A I don't.

Q Do you recall an amendment that was made on

December 28th, 2010, and there were discussions and

interview around about that time that involved the

reference, Hu, H—u?

A I do have some recall of that, and I believe it

was discussed yesterday briefly as well.

Q Was the first time you heard about Hu yesterday

when I mentioned it?

A No. I had seen that one before.

Q Did you see that was -- did one of our attorneys

bring it to your attention?

A I don't recall whobrought it to myattention.

It was at a time prior.

Q Did you find that reference or notice that

reference yourself whengoing through the prosecution

history?

A I don't want to say whether I found it or not,

but I do recall that I looked at that particular patent to

understand what it was after it was something that I was

aware of. So I have some general understanding of what
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that patent is attempting to describe as an invention.

Q Let's take a look at that amendment. Wecan

find it in RX—lOO2,Bates number SOLO929000693, and we can

bring it up on your screen.

Mr. Phillips, can you see that?

A I can.

Q Do you understand that this is ——these are

statements madeby Mr. Rivera's representative in front of

the Patent Office?

A That's my understanding.

Q Did you know that all of the claims had been

rejected prior to this statement?

A I'm not having recall of what the claim status

was prior to this.

Q Do you see where it says "regarding the Hu

reference," that sentence? Do you see where Mr. Rivera's

representative says "there is a fundamental difference

between Hu and the present invention"?

Do you see that?

A I do.

Q Doyou believe that that statement that his

representative is trying to explain, that there's something

very different about Huand his present invention?

A I believe that, and having looked at the Hu

patent, it's describing a different area of the art
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completely.

Q Andhis representative uses the phrase "present

invention"; right?

A It does.

Q So it doesn't use a specific claim term to say

there's a difference between Hu and a specific claim term;

right?

A Well, my understanding of the term "present

invention" is that he's referring to the invention as

described by the claims that were present in the discussion

at that momentin time.

Q And he said there's a fundamental difference

between Hu and the claims that were in front of the

examiner at that time; right?

A He did. _

Q And then he says "the present invention

describes a pod adaptor which compacts a pod."

Do you see that?

A I see that.

Q Now,based on that description, that pod must be

separate from a pod adaptor, right, to be compacted?

A It's describing a pod adaptor which compacts a

pod. If a pod is a separate entity, then yes.

Q Do you believe that he is describing the

fundamental difference in that second sentence, that the
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fundamental difference is that the pod adaptor compacts a

pod? That's the difference?

A To me, in knowing what ——again, my recall of

what Hu is, the fundamental difference is a lot different

than that. Hu is about a way for not brewing beverages but

to take a soluble powderand try to resolubilize that and

to create a pseudo effect of foam that looks like crema for

an espresso, so that kind of frothy surface that's on the

top of an espresso beverage. It's a way to be able to do

something with a soluble powderthat looks like it's real

fresh—brewedwhen it's not. So it's describing a whole

different area of the art to me.

Q And —-but the phrase -- the difference he

chooses to highlight for the examiner is that his pod

adaptor compacts a pod; right?

A He uses those words there.

Q And in that phrase, that pod must be separate

from the pod adaptor?

A In that phrase, the pod would be separate, and

in myunderstanding, it's referring to the claims in the

status they were at that snapshot in time.

Q And therefore, the present invention, as he

describes it, must have a pod adaptor which compacts a pod;

right?

A It sounds like a pod adaptor that compacts a pod
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whether that's the only invention that was present at the

time.

Q Briefly, we will get back on track here, but you

mentioned a soluble powder. Is that like an instant

coffee?

A This would be a form of instant coffee.

Q The Hu reference?

A That's what it's describing, is howto use that,

that soluble powder.

Q And in this dispute, there's a dispute whether

brewing material includes instant coffee; is that right?

A Yes, sir.

Q And you believe that brewing material is not

instant coffee?

A I believe that instant coffee is not brewing

material would be the way I would choose to say that.

Q Understood. Doyou understand that Solofill's

position is that instant coffee is brewingmaterial?

A That's myunderstanding.

Q But the representative does not make any

distinction here betweenan instant coffee; right?

A He's not describing that particular aspect.

Q He's focused on the difference, fundamental

difference, which is a pod adaptor which compacts a pod;
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right?

A He's mentioning that, but when I look at what's

in the quoted thing about a third of the way downthe page,

he's talking about "mixing should be carried out while

entrapping sufficient air to form a good foamor froth."

So he's referring to this mixing of water with a soluble

powder and then en training air to form a pseudo crema.

Q He's describing Hu when he says that; right?

A He is, which again is a very different process

in myunderstanding of the art than anything associated

with brewing.

Q And he, in the next paragraph after that

description, says "it is therefore clear that Hudoes the

opposite of compacting brewing material"; right?

A There's no brewing material in Hu, and there's

no attempt to compact. In fact, it's trying to have

controlled expansion.

Q And his focus there is on compacting brewing

material; right?

A He says it's the opposite of compacting brewing

material.

Q And then the last paragraph on this page, the

representative points out that "the rejections incorrectly

assert that the extraction chamber,"assert the extraction

chamber, and we're talking about Hu?
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A That would be my understanding, yes.

Q "As a removable receptacle configured to receive

a pod." So is it accurate to say that he's saying the

examiner is wrong here by seeing Hu as having a removable

receptacle configured to receive a pod?

A I think he certainly is saying that.

Q Andhe's saying that because that's a

fundamental difference between Mr. Rivera's invention and

Hu?

A Whetherit's the entirety of the invention or

one of the parts of the invention, I don't have enough

information to say‘ But he's saying there's a difference

there, yes.

Q But he's using the phrase "present invention";

right?

A Yeah, he uses the phrase "present invention."

For me looking at this and with my limited legal

ability, "present invention" to meis all the claims that

would have been in the discussion, not just a single claim.

Q And this phrase "removable receptacle configured

to receive a pod," he's highlighting that because his

invention has a removable receptacle configured to receive

a pod; right?

A At least a portion of his invention would. I

don't see whyhe would argue that if he didn't have that in
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a portion of it.

Q In fact, that was in every embodiment we saw in

the '32O patent, a receptacle configured to receive a pod;

right?

A It had a receptacle configured to where it could

receive a pod.

Q If you were a competitor looking at this, would

you think that he has limited or that he's highlighting a

difference between his invention and Hu?

A I think he's certainly describing that Hu is

addressing a different field of the art.

Q So you understand that Mr. Rivera's

representative made those remarks in response to a

rejection; right?
A I believe that was the reason for that, yes.

Q In an attempt to overcome the rejection; right?

A Right.

Q You understand that remarks made in an attempt

to overcomea rejection are especially relevant in trying

to understand the scope of the claims?

A Myunderstanding is they do need to be

considered. Again, I don't knowwhether that was the only

basis for the rejection at this time or if there were

others or if there were other arguments. But responding to

this particular piece of information that we're looking at
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now, I think it certainly needs to be considered. But

those other elements should be as well.

Q Doyou think it's clear in this argument that

he's saying there's a fundamental difference between Hu and

the present invention?

A I think he's very clear in stating that.

Q You think he's very clear when he says that the

present invention describes a pod adaptor which compacts a

pod? Do you agree?

A I think he's saying at least that the present

invention includes that. WhatI don't understand, because

I'm not able at this momentto see all the claims that were

just rejected, as to whether there were claims that did or

did not involve compressing a pod.

Q Now, when we went through the embodiments

earlier, every single embodimenthad a receptacle or pod

adaptor assembly that received a separate pod; right?

A Every embodiment had a receptacle that could

receive a pod, but we also discussed that they could

receive other filter mediaas alternatives. ­

Q And not all of the embodiments we saw compacted

a pod, did they?

A No, they didn't.

Q Did you know that under the doctrine of

prosecution disclaimer, an applicant can even exclude
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embodiments that are outside the scope of, for example,

this argument?

A That's probably outside of my knowledge area,

sir.

Q Does it make sense to you that all of those

other embodiments we went through, some of those ——looking

at all the embodiments, some of those embodiments could be

excluded from the scope based on this statement right here?

Does that make sense to you?

A I'm going to accept that that's possible but I

guess I would have expected if they were —-I'm saying this

by way of helping you understand my thought, that if they

were excluded, that they would have not, then, been present

in the final issued '32Opatent. Andsince they're

present, I'm going downthe assumptive path that they

weren't excluded.

Q So in the embodiments that we looked at, there

were two that had a spring mechanism, figure 5 and figure

6.

Do you recall that?

A I recall there were two. I don't remember the

figure numbers.

Q And those were the only two that had the spring

mechanism; right?

A Yes.
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Q Those were the only two that compacted a pod;

right? I

A Yes.

Q So do you understand that the scope of the

claims could exclude all of the other embodiments, even

though described in the '32O patent based on this statement

right here? Did you understand that?

A I would ask you to repeat that. I want to make

sure I'm clear.

Q Do you understand that ——if we put them in

numbers, we had six embodiments, five and six had a spring

and those were the only ones that compacted a pod.

A Yes, sir.

Q Do you understand that the other four

embodiments could be excluded from the scope of the claims

based on this statement right here, because they don't

compact a pod?

A I wouldn't understand that from this statement,

because again I don't knowwhat is the full range of

inventions that were being discussed. To me, the

inventions are the ones that are described in the claims,

and I would have to see them all.

Q Youunderstand that our position, So1ofill's

position is not even that narrow? Do you understand that?

A You're probably getting into finer legal points
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than I would say I understand.

Q But you understand that our position is that the

pod must be separate; right?

A I understand that position, yes, sir.

Q But this could narrow it even further than our

proposed construction; right?

A I'm not qualified to say it could or it

couldn't.

Q But a construction even more narrow than ours

would include our construction, which is that the pod is

separate; right? '

A If this was the only construction that was

valid, I believe that wouldbe correct.

Q Have you ever heard ——I will just ask you in a

different way. Doyou think this is a clear and

unmistakable surrender of a scope of the claims?

A I don't see it as that way. Again, when I look

at this, I see that the discussion is that there's a

mischaracterization of what the invention is of Huand that

it doesn't even apply in the samearea of art in the field.

I don't have enough information in looking at this and I

don't from recall knowwhat was the list of all the claims

that were in consideration at that time. But I knowall

the claims that were at whatever that revision level need

to be considered and not just lumping them into something
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called present invention. I'd have to look at them all to

understand what their scope is.

Q Do you remember, when I asked you about the

process and that these claims undergo this large

metamorphosis?

A Yes.

Q Do you understand that all subsequent claims can

be limited based on a statement like this that says there's

a fundamental difference between Hu and the present

invention? Doyou understand that?

A I understand that statements can be made to

limit it. I don't knowif I'm qualified to say this one

does.

Q And I will ask you again. And most of my

questions are yes or no, and I think we're doing a pretty

good job. I'm giving you a lot of leeway, but I have to

ask you yes or no. Is this a clear and unmistakable

surrender in your opinion of scope of the present

invention, even if it just ——at this moment in time, do

you think this is a clear and unmistakable surrender of the

scope?

A As I understand this, I would say no.

Q Mr. Phillips, I want to take us back to briefly

the beginning of cross—examination yesterday. Wewent

through some canons of claims construction.
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Doyou recall that?

A I recall that.

Q Do you remember me using the phrase "reviewing

the disputed claims in light of the intrinsic evidence is

necessary"?

A Yes, I do.

Q Do you remember me using the phrase "interpret

the claims so they cover what was actually invented, not

what the inventor intended them to cover"?

Do you recall that?

A I don't have a clear recall of that statement.

Q Does that principle make sense to you?

A If you would, please, repeat that, I want to

respond accurately.

Q That we should interpret the claims so they

cover what was actually invented and what the inventor

intended them to cover? Does that make sense to you, that

we should use that principle whenconstruing the claims?

A Well, I'm struggling with yes or no on that,

because my understanding from my history of work and what I

had done in creating intellectual property is that at the

time a patent is written, one may not knowall the

potential uses of that invention. So it feels like you're

asking me to say if I didn't knowthere was a use it

doesn't count, and if I'm interpreting that wrong, please
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correct me. But -­

Q I will ask it a different way. Is it reasonable

to use that principle whenconstruing the claims?

A I would say I don't understand what you're

getting at. To me, what's reasonable is to understand the

invention as it's disclosed in the claims, and if it's

excluded by a specification in a claim, then it's excluded.

If it's not excluded, that leaves meopen to variations

that one skilled in the art wouldapply.

Q Andthe principle that a patentee can disclaim a

broad definition of a claim during prosecution, that

principle, should we understand that whenwe're construing

the claims? Is that reasonable to you?

A Certainly, if that happened in the patent

prosecution, that would be important to know.

Q And you weren't that familiar with the

phrase "intrinsic evidence" yesterday, were you?

A I think extrinsic was the one I struggled with

more, but -­

Q Youdidn't understand the difference between

extrinsic and intrinsic evidence yesterday, did you?

A Myunderstanding of intrinsic is that it's the

patent and the prosecution history and things of that

nature. It gets a little less clear for meas to what goes

into extrinsic.
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Q Do you believe that we should, when interpreting

those claims, consider that intrinsic evidence?

A I believe that's the correct method, yes.

Q Not just looking at the claims as finally

issued; right?

A Again, you need to look at both elements of it.

Q And I believe your opinion on the claim

construction of the phrase "to hold brewing material," is

that there is no basis to do so; is that right?

A Yes, sir. There's a design choice.

Q After going through this cr0ss—examination and

hearing someof those claim construction principles, seeing

that Hu reference, seeing that every single embodimentin

the '32O patent describes pod adaptor that has a separate

pod, do you believe that there's a basis for the Judge to

construe those claims, that phrase, "to hold brewing

material," to keep brewing material in a separate pod? Do

you think there's a basis for him to do so?

A I still believe that there's not a basis for

that.

Q You've been using this phrase, "a design

choice," that it would be a design choice to use an

integrated filter mediaor integrated filter mesh;right?

A Those would be among the range of choices, yes.

Q And in your written statement, you refer to
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the "MyK-Cup"; is that right?

A I believe it was used as an example of something

that was knownin the art at that time.

Q And that was the only example that you used,

wasn't it?

A I'm not sure if I had another one, but

certainly, it was a representative examplethat has also

been included in someof the reference patents that have

been discussed in this case.

Q Is Sweeny one of those patents?

A Sweeny is one of those patents.

Q And Sweeny describes the My K-Cup?

A I believe that was Sweeny that does. If we look

at the reference, I can confirm it.

Q Wewill in a minute. But they're very similar,

as you recall right here; right?

A What I recall with Sweeny is Sweeny was an

opportunity for something ——a way to convert a Keurig

brewer into something that did not use a K-Cup.

Q _Andboth Sweeny and My K-Cup existed prior to

2007; right?

A Yes, they did.

Q Both Sweeny and My K-Cup are a fundamentally

different system than the '320 patent; right?

A MyK-Cup, as it was presented, fundamentally
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changes some of the parts of the Keurig brewer, and it

operates differently because of that.

Q So would you describe it as a fundamentally

different system than the embodiments in the '32O patent?

A Yeah, I believe it's different than what '32O is

trying to do.

Q What about the word "fundamentally different"?

Have you ever used that to describe it?

A I don't recall if I've ever used that wordor

not.

Q You just said that Sweeny and My K—Cupare

similar. Doyou ever recall using that word, that it's a

fundamentally different system, Sweeny, from the '32O

patent?

A I don't recall a use of a particular word. What

I recall is, again, MyK—Cupis a modification to a Keurig

brewer that eliminates the lower needle and changes the

bottom half of the brewing chamber. That's as it's

executed. That's actually different to a certain degree

than the way the patent described the invention, in terms

of the wayyou actually did it. It still did the same

principle. '

Q You said just a minute ago that you have to

remove that lower needle, right, if you use the MyK-Cup?

A If you're using the My K—Cupthe way they chose
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to implement it, you would -- part of doing that is you

change the lower half of the brewing chamber to where there

is no longer a lower needle.

Q And that's the holder, right, in the brewing

chambers, the holder?

A The bottom half.

Q So in every claim in the '32O patent, in every

asserted claim, there's a needle—likestructure; right?

A Within '320, the assumption is we're retaining

all of the fundamental structure of the Keurig brewer and

not changing it. We're changing what goes in it.

Q But this MyK-Cupthat existed before the patent

was filed, it was different from the '32O patent and that

the MyK-Cupdoes not have a needle-like structure when

used, does it?

A No, it does not.

Q And every single element, every single claim

that's asserted in this case includes a needle-like

structure; right?
A That's correct.

Q Wouldyou say that that's a fundamental

difference between the MyK-Cupand the '32O patent?

A I would say that would be a fair

characterization, yes.

Q So it's not really helpful to compare the My
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K—Cupto the ‘32O patent, is it?

A The reason for the reference to MyK-Cup was it

was an example of an integrated mesh within a brewing

system that was used relative to Keurig brewers. Again,

it's trying to do something which semipermanently changes

the Keurig. But it shows that it was well-known to people

skilled in the art at the time because it preexisted 2007,

to be able to use an integrated filter meshwith a Keurig

brewer and a device that's holding brewing material.

Q Let's take a look at it. I believe it's in

CX—lC.

A Which binder is that in?

Q It's a Complainantexhibit, but it's also likely

in the cross binder, and we will pull it up for you.

A Okay.

Q I believe it's answer 39 in your direct witness

statement in this case. Mr. Phillips, this is a picture of

the My K—Cup;right?

A yes.

Q And it has three components, this bottom

plastic ——let me get my laser pointer.

A I believe I knowthe piece you're referring to

in the picture.

Q Mr. Phillips, right here is the receptacle in

the My K—Cup; right?
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A That is the replacement of the lower brewing

chamber.

Q It's described as a holder; right?

A That's the terms that were used here in this

answer, yes.

Q And this holder replaces in the Keurig brewing

machineright here this piece that I'm holding; right?

A Yes, the lower brewing chamber, which you can

remove as you just did.

Q Andthis is referred to as a holder; right?

A In that answer, yes.

Q And it has a needle—like structure in the

bottom; correct?

A That's the original Keurig piece. The one that

goes in does not have a needle—1ike structure.

MR. PEARSON; Permission to approach, your

Honor. I'm handing the Judge the holder with a needle-like

structure from RPX—1008.

JUDGE ESSEX: Thank you.

BY MR. PEARSON:

Q So Mr. Phillips, the holder that I just

presented to the Judge has a need1e—likestructure in it;

right?

A It does.

Q And that's the need1e—likestructure that the
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'32Opatent refers to in all the asserted claims?

A It is. Andjust for clarity, we've also

frequently called that the lower half of the brewing

chamber.

Q Have you ever called it that before right now?

A Yes.

Q Did you call it that in your witness statement?

A I believe so.

Q Or did you call it a holder?

A I believe it was called a brewing chamber. In

this particular response with MyK-Cup, it was discussed as

a holder.

Q But it wouldn't be a brewing chamber in the

context of the '32O patent because that brewing chamber

requires a needle-like structure, doesn't it?
A That's correct.

Q And you said it was a design choice to use an

integrated mesh. That integrated mesh for the MyK-Cupis

this element right here; right?

A In the integrated mesh is a part of that

physical structure, which is basically a cup that is shaped

similar to a K-Cupwith an open top and of different

construction.

Q And this piece, the third piece would be the

cover; right?
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A Yes, sir.

Q And in the ‘32Opatent, the cover fits on the

container; right?

A It does.

Q It doesn't fit on the brewing chamber, does it?

A Correct.

Q So if we were to compare this to the receptacle

here, this plastic piece, the first element I mentioned

wouldbe the closest thing to a container; right?

* A Yeah, the cylindrical plastic piece would be.

Q The My K-Cup is not mentioned anywhere in the

'320 patent, is it?

A I don't rememberit being discussed in text.

Right now, I do not recall whether it was listed as a

reference in the prior art.

Q And in your opinion, you said it would be a

design choice to take the integrated mesh from the My

K-Cup, right, and use it in the '32O patent?

A It would be a design choice to take integrated

mesh, as was done with the MyK-Cup, because integrated

mesh has been known for many number of years. I can't tell

you how many, but it can certainly go back 2O—plusyears

prior to that date. S0 it was well knownto those in the

art as an option for filters. I think most people might

remember drip coffee brewers as well where there was a
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basket they could insert that could have an integrated mesh

as opposed to using a paper filter. It's a well—known

option.

Q But it's not in the patent, is it?

A It was not specifically embodiedin the patent.

Q So if we're trying to understand the meaning of

that phrase, "to hold brewing material," we shouldn't

consider it, should we?

A I would disagree, because my understanding of

the waythat I would look at the claim is if it's

restricted in the claim language, you know, in the numbered

claim, then it has to be done the waythat it is. If it's

a design choice that I have options as one skilled in the

art, then I can execute any of those options and still be

within the spirit of the claim.

Q Let's move on from the phrase "to hold brewing

material."

A Okay.

Q And focus on claim 5, if we could pull up claim

5, please. There's a dispute over the phrase in claim 5,

specifically the phrase "needle-like structure." If we

could focus in on that phrase, please. It looks like it's

at line 20, and claim 5 describes a beverage brewer; right?

A It does.

Q With "a needle-like structure disposed below the
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base"?

A It does.

Q Doyou understand Solofill's position to be that

that phrase "the base" should meanthe entire base?

A I understand that's your position.

Q And it's your position or ARM‘sposition or both

of yours position that "the base" refers to a portion of

the base?

A In particular, I would say myposition is the

base is the base as described in the claim specification,

which is the base that we see in column 9 there at the -­

on the right side of the screen, and it describes that at

least a portion of the base is disposed a predetermined

distance above the bottom surface of the brewing chamber.

So it's telling mewhat a base is in the context of this

claim. It's specifically describing what a base is.

Q So in short, you disagree with our position?

A with Solofill's position? Yes, I do.

Q So you see on line 20 it's referred to as "the

base," not "the at least a portion of the base"; is that

correct?

A I see the words "the base," but my

interpretation is that's the base as was described above in

lines 1 through 5.

Q Specifically, your opinion is that it should
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refer to the phrase "the at least a portion of the base";

right?

A "The at least a portion of the base is disposed

a predetermined distance above a bottom of the surface of

the brewing chamber" is a part of what the base is that

we're considering.

Q Are you familiar with the principle thatv

different phrases should have different meanings?

A I'm not sure from a legal standpoint. I can

understand the statement.

Q Is it reasonable to use that principle in

interpreting claim 5, that whenwe see different phrases,

we should interpret those different phrases to have

different meanings?

A Again, I don't see this as being a different

descriptor. Whatit's told me at the top is what a base

is. Whenit refers later to "the base," to me, it's

referring to the samebase.

Q So is it your opinion that the phrase "a base"

is not referring to the entire base?

A What this says is "a base," and it goes on

further to describe what is that base. It's telling me

what are the limiting features of the base that are

applicable for claim 5. Andtherefore, after that, whenI

see a reference to "base," it's that samebase to me.
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Q Andyou see a reference specifically that

says "at least a portion of the base"; right?

A I do.

Q So if the phrase "the base" on line 20 was

referring to at least a portion of the base, would you

expect it to say "at least a portion of the base"?

A I wouldn't from the way I understand it, because

it's already described the base up in lines 1 through 5.

Q Have you reviewed other patents and seen phrases

like "at least a portion of the base" or a portion of

something?

A I've seen terms such as that before in general,

yes.

Q It sounds a little awkwardto probably a lot of

folks in the room or some folks in the room who use regular

English and not patent phrases. But do you find it common

when defining claims, whenyou use a phrase like "at least

a portion of the base," that you would later, if you're

referring to that "at least a portion of the base," would

call it the "at least a portion of the base"? would you

expect that in a patent claim?

A To be honest, me as a person more skilled in the

art and not with legal training, I wouldn't necessarily

expect it, because again, when I read it, when it tells me

what a base is in the context of the claim, I'm now
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applying that definition of base whenever I see that term

referenced. So I don't look for it and expect it.

Q If we could take a look at claim 7 briefly, and

then we will go back to claim 5. Claim 7, we see in the

second sentence "includes at least one extension that

raises the at least a portion of the base."

D0 you see that?

A I do.

Q That doesn't sound like something you and I

would use if we were having a conversation outside this

courtroom, does it? _

A Those wouldn't be words I would typically use,

no.

Q Do you understand that has significant meaning

in the patent claims?

A I understand what we're taking is everything

that came from claim 5 as being the invention, and now

we're further narrowing the invention to say that it has

other features or limitations.

Q Doyou believe that the drafter here is

specifically referring to "the at least a portion of the

base" to distinguish it from "the base"?

A What I believe is, whether he's distinguishing

it or not, what this says is that I have an extension to

the base, and that's what is the further narrowing from
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what is in claim 5. I'm not qualified to read the legal

language that may be implied.

Q If we could go back to claim 5, please, and have

the portion ——thank you. In your statement ——or you have

said that Solofill's interpretation that "the base" should

meanthe entire base renders part of the claims

superfluous; is that correct?

A Yes.

Q Can you tell the Court exactly what you mean?

A Can we look at the reference where you're -­

Q I will try to find it for you, but can you

recall which portion of this claim, while I'm looking for

it, is rendered superfluous by our interpretation?

A I would prefer to do it by actually referring to

the specific language, if we could, please.

Q I don't have it in front of me now, and we may

get back to it later. This is an odd way for me to

impeach, too, with all of this up here. But can you take a

momentjust to look at it and see what phrase, just sitting

here now, what you think is superfluous?

A Again, sir, I would prefer to respond in the

full context of having the opportunity to see the statement

that had been madebefore and not try to do it purely from

memory.

Q So right now on the stand, you can't think of

Ace—FederalReporters, Inc.

202-347—37OO IPR2023-00485
Nespresso USA, Inc. Ex. 1069

Page 55 of 198



311

any element in here that's superfluous by our

interpretation?

A I'm not saying that. I'm saying I would like to

give a complete and accurate response to your question, and

I believe I need that other reference to be able to do

that.

Q Whydon't we do this: Whydon't we take a look

at the phrase just after it. "Whereinthe predetermined

distance is selected such that a tip of the needle-like

structure does not penetrate the exterior surface of the

base."

Do you think that phrase is superfluous because

of our interpretation that "the base" must meanthe entire

base?

A To me, what this is defining is how that

predetermined distance is selected. I mean, there's a

technical reason for what that is.

Q Is that phrase superfluous, based on our

reading?

A Well, I guess what I would answer to that is, if

you're saying that the entirety of the needle needs to be

below the entirety of the base, then there's no waythat

the needle—likestructure's tip could ever penetrate the

base.

Q All right. Thenlet's use your interpretation.
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Instead of seeing the words on line 20 "below the base,"

imagine that you're seeing the words "the at least a

portion of the base," referring back to that "at least a

portion of the base“ above.

Can you do that?

A All right. So -­

Q So if we take your meaning, that "the base" is

referring back to that "at least a portion of the base," so

imagine the claim saying that. Take a look at it, and let

me knowif you think that second line is also superfluous

or not.

A To me, if we're saying that ——I want to be

careful here to give you a clean and clear answer. What we

are trying to do ——and I'm referring, as I think about

this, to some of the embodiments to teach how one could

practice this. In somecases, there is a penetration in

the bottom surface of the base, and the needle would

protrude through that space, as we look at embodiments in

‘320. In a situation such as that, the tip of the needle

is extending through an opening in the wall. So therefore,

it's not penetrating the base, but it is capable of being

above the base.

There are other -­

Q Mr. Phillips, I apologize to cut you off. But

just to go back to the question, if we were to imagine or
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if the phrase "the base" was not "the base," it said "the

at least a portion of the base" and referring to the

same "the at least a portion of the base" above, would that

next phrase be superfluous, if you could pick a yes or a

no?

A I would say no, because there are different ways

that that situation can be satisfied. In your

interpretation, you're requiring a different physical

height for the needle versus any part of the base than what

would be possible with this.

Q So you don't agree that your interpretation

would also be superfluous?

A I don't agree.

Q Youdon't agree that if it's already below "the

at least a portion of the base," it's not going to

penetrate "the at least a portion of the base"?

A Well, it's not going to penetrate the base. I'm

applying base as the entirety of the base as defined above.

That's the way, again, I interpret this. So that's a lower

part and a predetermined disposed above distance.

Q Youdon't think it's just bad drafting?

A I'm not qualified to say whether it is or isn't.

Q Let's take a look at the phrase, it looks like

lines 3 to 5, it says "at least a portion of the base is

disposed a predetermined distance above a bottom surface of
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the brewing chamber."

Doyou believe that phrase is superfluous?

A No, I do not.

Q Under our interpretation, do you believe that

that phrase is superfluous?

A Well, under your interpretation, the

distinguishing difference has to do with the needle, not

having to do with the base and brewing chamber. So I don't

knowhow to respond to your question.

Q If you had to pick, yes or no, do you think that

our interpretation renders that phrase superfluous, yes or

no? Meaningless, we can use a different word.

A Again, your interpretation is talking about a

position of a needle, and that is a part of the claim

specification that occurs later. You're asking meto do it

in this only early part.

Q It may be that my question was confusing. So I

will rephrase. Our interpretation, the only difference

being that "the base" means the entire base versus "the at

least a portion of the base." So reading the claim 20,

let's put "entire" between "the" and "base." "A

needle-like structure disposed before the entire base."

Wouldthat render the phrase you see, the clause

at lines 3 and 5 meaningless?

A No, it wouldn't.
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Q Thank you. I believe you said ——you have said

in depositions and your witness statement that the

embodiments do not show a needle—like structure below the

entire base. Does that sound accurate?

A I believe that's accurate.

Q Could we take a look at the figures. Wewill

start with figure 5. So it's your position that the

needle-like structure is not belowthe entire base; right?

A In figure 5, it doesn't tell mespecifically

where the need1e—likestructure exists. But based on the

description of this figure, it's telling methat that

structure is actually extending through the opening 510.

So with that understanding, it can't be below the entire

base.

Q But based on this picture, just looking at the

picture, the needle doesn't have to fit into that

passageway 510, does it?

A This particular figure is not disclosing where

the needle is located.

Q It doesn't disclose where it is, and it doesn't

disclose where it is not; right?

A I believe there was descriptive language of the

figure that provided further clarity on that.

Q And let's take a look at figure 3A. Figure 3A,

we don't have any indication where that needle is, do we?
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A No, we do not.

Q So it could be below the entire base?

A Again, it's not describing where it is, but

telling us howthis is supposed to work in the description

of embodimentswhere they refer to figures, it tells me

that it is in the opening statement.

Q So it could very well be in that passageway;

right? What is the base in this figure? Wherewould you

describe the base in this figure?

A This isla cut-away figure, as best as I can

tell, and the base is the lower surface. Do you need me to

point at it?

Q I can hand you my laser pointer, if that helps,

or you can describe it.

A All right. To me, what I can't tell is what

wall thicknesses are in certain areas because the figure is

incomplete there. But in general, I would look at the base

as what is the surface that ——if I was to invert this

product and look at it from its bottom, it would be the

surface that's facing me. That's probably the simplest way

to describe it. So it appears to be nominally flat across

parts of it. There appears to be somewalls there on the

perimeter.

Q Let's take a look at this top portion. Do you

see this —-we can describe it as a rim or lip or however,
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but do you see that projection there and this one here?

A I'm sorry. I was looking at the computer and

not at the -­

Q Right there.

A Yes, I do.

Q Whenyou put this into a machine like the Keurig

machine, that would rest on top of that holder; right?

A I believe that's what's implied by that, yes.

Q And the very bottom here in figure 3A doesn't

have to rest on the very bottom of the holder, does it?

A It doesn't have to. It could be above it by

someclearance distance.

Q So there would be some clearance because there

has to be?

A Youhave to allow for normal variations in

manufacturing and the like, yes.

Q And you could make a shorter variance of this;

right? WhenI say shorter, it's not as tall, if this were

the top and this were the bottom? There's no scale,

dimensions in the patent, is there?

A No, this doesn't have anything specific defining

the size of that figure.

Q So this could be resting on the cover ——sorry,

the holder in the Keurig machine. The needle could be down

here, down here. It could be anywhere below this pod
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adaptor assembly; right?

A If it was much shorter than a K-Cup in height,

the needle could be below it.

Q It wouldn't take much for the needle to be below

the entire base, would it?

A It would take somereduction in that height, but

I can't tell you exactly what that dimensionis. It's not

an inch. Whether it's a 1/10 or 2/10 -­

Q It would be the measurement of however tall that

needle is in the holder, right, plus a little bit?

A Yes, sir.

Q Let's take a look at figure 6. Now, you

describe in figure 6 the base as being this annular portion

602b?

A That's a portion of the base. I also say it is

the lower portion of 606a.

Q What is 608 called in the '32O patent?

A I believe somewhere there is a term such as a

platform is being used.

Q But it's your understanding that that's the base

in the '32O patent?

A It's myinterpretation that that has a function

of a base.

Q .It's a part of the base; is that moreaccurate?

A It's a part of the base.
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Q But the other part being 602b?

A Yes.

Q What about the spring that attaches 602b to 608?

Is that also a part of the base, in your opinion?

A No. It's a connecting piece between elements of

the base.

Q S0 is 608 and 602b made of the same material,

same plastic? Would you expect it to be? Wecan use the

EZ—Cupas an example.

A I'm looking for what 608 is.

Q 608 is the platform/what you call the base.

A Yes. I would expect those to be of the same

material.

Q What if they were madeof different material?

Wouldyou still consider 608 to be the base?

A I wouldsay, if it is still a structural

material, it could still have a function of a portion of

the base.

Q So what makes 608 a base to you? Why is it -­

it's not because it's madeof the samematerial; right?

A It's because it is performing the equivalent

function of the bottom portion of the capsule.

Q The equivalent function?

A Yeah.

Q So what's the same function that they serve, the

Ace-Federal Reporters, Inc.

202-347-3700 IPR2023-00485
Nespresso USA, Inc. Ex. 1069

Page 64 of 198



320

bottom portion and 608?

A In this particular case where you have -- I'm

going to distinguish this from what you might do in an

actual K—Cup.The base has a function within, I think, all

of the embodimentswhere it is providing a support for the

filter and brewing material combination. So if I don't

have a base functionality for that element 608, the base is

not providing that support.

Q Is it accurate -- well, let me rephrase.

Whendefining 608, which is called a platform in

the '320 patent, as a base or a part of the base -­

A Part of the base.

Q You said that if you turn this EZ—Cupor a

device that looked like figure 6 upside down, what you're

looking at is the base; is that accurate?

A Yeah, I would be able to see the elements of the

base whenlooking at it from that perspective.

Q That's a part of your reasoning as to describe

608 as the base in addition to 602b?

A It's that, as well as that supporting function.

Q If you were to turn the EZ—Cupupside down, the

first thing that's closest to your eyes looking at that

device would be the very bottom portion, 602b; right? And

the next thing you would see is the spring? That would be

the next thing closest to your eyes.
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A The spring tends to live in a hard—to—seearea,

because it's fairly close to the diameter of the outer part

of the shell. So it's only as that spring gets smaller

towards the top that you begin to actually see it.

Q But you see it -—it's closer to your face, if

you're looking at it upside down, than the 608 is; right?

It must be?

A Yes.

Q And the spring is madeof a different material

than the container, the pod adaptor assembly, and 608;

right?

A It is.

Q But it's your opinion that the material doesn't

matter?

A The material isn't as significant as the

function.

Q So 608 can be a completely different material,

and it's still going to be the base in your mind?

A Yes, sir.

Q Now,let's take your interpretation and consider

608 the base and 602b to be the base together, but not the

spring. Is that an accurate -­

A That's accurate.

Q -- way to describe it? The needle-like

structure in this figure could be belowall of that; right?
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A It could be. It doesn't tell us in this figure.

Again, if we look at the descriptor of the embodimentthat

this figure is a part of, it tells us wherethat

needle—like structure ends up.

Q It could be, for example, where we see 614,

those numbers? The needle could be down there; right?

A It could be.

Q It doesn't tell us where it is and where it is

not? _

A Again, the figure doesn't. I believe there's

other descriptive text that does.

Q Again, under the boundaries of your

interpretation, platform is the base, spring is not the

base, and then this base is a part of the base. And the

needle—like structure were inside of this EZ—Cupright?

WhenI say "inside," I mean a portion is above 602b.

Does that make sense to you?

A I believe that is the normal way it is executed,

yes.

Q So it would be at least a portion of the base,

that portion being the platform; right?

A Yes, sir.

Q But if we were to take our interpretation that

the base is the entire base but we are using your

description of the base, which is 608 and 602b, the
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needle—like structure would not be below the entire base,

would it?

A Okay. So if we're using your -­

Q Let me simplify it. Your description of the

base.

A Right.

Q Our interpretation of the phrase "the base,"

meaning the entire base.

A Right.

Q The needle-like structure is above 602b there.

So it's inside the EZ—Cup,would be a good example?

A Yes. ­

Q It's not below the entire base, is it?

A If that is the configuration, no, it's not below

the entire base.

Q So even under your description of the base with

our construction, it's not below the entire base?

A That's correct.

Q Let's move on. Let's focus on the ——let's go

to claim 18, please, and if we could focus on the

phrase "corresponding outflow." It looks like it's lines 7

through 10.

A Yes, sir.

Q I will read it for the Court. "Wherein the

container is adapted to accept the input fluid from the
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inlet port through the opening and to provide a

corresponding outflow of fluid through the passageway."

Do you see that, Mr. Phillips?

A I do.

Q Andthere's several disputes about this phrase

between ARMand Solofill; right? Is that your

understanding?

A That's myunderstanding.

Q Doyou understand that So1ofil1‘s position is

that the outflow must flow through a single passageway? Is

that howyou understand part of our position?

A Yes.

Q And you disagree?

A Yes.

Q Youbelieve that it could flow through multiple

passage ways, the outflow?

A Yes, I do.

Q Without going through the embodiments in great

detail like we did before -­

A That's fair.

Q ——there's not a single embodiment that has a

multiple passageway at the bottom of the pod adaptor

assembly, is there?

A There's not, but myrecall is there is a claim

that talks about more than one passageway.
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Q And the claim uses the phrase ——I don't want to

be imprecise here, so let me find it. Claim 5 uses the

phrase "at least one passageway."

A Yes.

Q Is that what you're referring to?

A I would say that is correct.

Q And so you're saying that claim 5 uses the

phrase "at least one passageway," that tells you that this

passageway in claim 18 should refer to plural passageways

in the bottom or base of this container? Is that a fair

description of your position?

A Well, what it tells me is that this invention

includes that possibility, even though the specification in

18 is not specific about it. So when18 doesn't say it's

one or multiples, it allows methe design flexibility for

multiples.

Q Andyour reasoning is because it refers in claim

5 of this, "at least one passageway"; right?

A Yes, sir.

Q Do you know that claim 5 was added long after

the patent was filed, that phrase "at least one passageway"

was not in the claims? Do you know that?

A I don't know when that was added. Wediscussed

earlier, the claims morphedquite a bit along the way.

Q Did you know it was added about six years after
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the patent application was filed?

A I don't have knowledge of when it was added.

Q So let's assume it was added about six years

after the patent application was filed. So it was nowhere

in the original application, nowherein the original

claims.

Youstill think that the —-"at least one

passageway" provides support to interpret "the passageway"

as having multiple passage ways for the out flow?

A y I still believe it does.

Q Youstill believe that. Again, to save

everyone's pain from having me go through each embodiment,

did you know that when you see "the passageway" in the

specification, every single time you see it, it's singular?

A Whichspecification?

_ Q The specification of the '32O. It's talking

about the passageway in the base, passageway at the bottom

of this container. Wenever see an S next to the Y in

passageway. Did you know that?

A If you're talking about in the embodiments, I

don't see it as plural in the embodiments. But to me, the

embodimentsdon't represent the only ways that one could

execute the invention. They represent ways that were

described by the inventor at the time of filing.

Q So I think we're in agreement here that you know
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that outflow flows out is always singular, never plural,

never has an S next to that Y in the specification; is that

right?

A If "specification" to you is the embodiments,

then I would agree. If it's ——if you're talking about the

claim specifications, I woulddisagree.

Q WhenI say "specification," and throughout this

case, I'm referring to the written description. I'm

referring to —-I'm referring to everything but the claims

in the original filed application.

A All right.

Q Let's take a look at figure 2, please.

Passageway is 212; right?

A That's what it's identified there, yes.

Q 212, a good description of that would be a

cylinder?

A It's incomplete in this graphical depiction, but

that might be an assumption.

Q Youwould expect this to be a cylinder; right?

A It appears to have some feature of that nature.

Q And it's the only passageway at the bottom of

this figure; right?

A It appears to be. Again, this is an incomplete

figure.
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Q Andyou understand that our position, Solofi1l's

position is that "passageway"in claim 18 is referring to a

single passageway?

A I do.

Q And the word "single" does not appear in the

claim. That's one area of dispute; right? A

A Uh—huh.

Q That we are saying it's a single passageway.

Andthis passagewayhere, if it's a cylinder, has an

opening at the top; right?

A Yes.

Q And an opening at the bottom?

A Yes.

Q And it's connected, you could call it a

sidewall, cylindrical wall, annular wall. But it has two

openings and something that connects it; right?

A Yes.

Q You could describe this as a channel?

A There are various terms that could be applied,

yes.

Q Could you describe this as a road or a path?

A Again, I think we describe this as a way to pass

from one place to another.

Q So again, to save me from having to ask you what

looks like about 40 questions, "passageway" is always
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singular whenit's referring to the passagewaythat

receives this outflow; right?

A You're saying within the embodiment

descriptions?

Q Within the embodiments, the specifications in

the '32O patent.

A Yes.

Q And your support is that "at least one

passageway" in claim 5, right, that it could have multiple

passageways?

A Claim 5 shows me the idea that more than one is

something that is under consideration. And again, my ~~

Q Under consideration six years after the patent

was filed; right? '

A I don't have knowledge of the timing. But if I

can finish the answer, please, myunderstanding is if there

is not a specific limitation in the claim as to what a

passageway is, that as a designer, I have freedom to

execute that in equivalent ways, and those equivalent ways

are also representative of the patent invention.

Q If we could go to claim 18, please, and take a

look at that phrase that we were focused on. Youjust told

me that you agree that all the embodimentshave a single

passagewayreceiving that outflow; correct?

A Yes.
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Q So do you think it's reasonable to interpret the

claims to cover an embodimentthat is not described or

shown in the patent?

A I believe that the embodiments shown in the

patent don't represent all of the potential embodiments.

So implicit from that, yes.

Q So you think it is reasonable to interpret these

claims to include an embodimentthat's not described in the

specification?

A Yes, if it is performing the same invention.

MR. PEARSON: Your Honor, I move to strike that

last response. I believe we're getting close to -­

JUDGEESSEX: You keep asking him legal

questions, and he's not an attorney. He's admitted he's

not an attorney. So I think you're stuck with his answers

as long as you keep going into ——I know the law that

involves preferred embodimentsand the specification and

that, but he's never pretended that he is a legal expert in

this, and I think you're stuck with the answer as long as

you keep dabbling in the legal field. So I'm not going to

strike it. I'm going to allow it.

MR. PEARSON: I understand, your Honor, and I

will move on.

JUDGEESSEX: As long as you're thinking of

moving on, do you feel you have a lot more time here to go?
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MR. PEARSON: Give me just a minute, your Honor.

I will see. Wouldyou like to take a break?

JUDGEESSEX: Well, if you think you haven't got

all the wind out of your sails just yet, this wouldbe an

appropriate time for our morning break, I think.

MR. PEARSON: I have quite a bit of wind, I

believe, looking at mynotes.

JUDGEESSEX: Let's take our morning break and

be back about five minutes to the hour. Weare in recess.

Again, I admonish you, don't talk about the case

or look answers up. Doyou understand that still applies?

THEWITNESS: I understand, your Honor.

JUDGEESSEX: All right. Then we're in recess.

(Recess.)

JUDGEESSEX: We will come to order.

Mr. Phillips, I remind you that you're still

under oath.

THE WITNESS: Thank you, your Honor.

BY MR. PEARSON:

Q Mr. Phillips, let's moveon.

A Thank you, sir.

Q Beyond the passageway, the outflow. Still in

claim 18, if we can pull claim 18 up, please. We're going

to focus this line of questioning on "corresponding," to

provide "corresponding outflow."
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A Yes, sir.

Q So not so muchon the discussion of whether it's

singular or plural, the passageway, but the "corresponding

outflow." Youunderstand there's a disagreement between

ARMand Solofill on what that phrase "corresponding outflow

through the passageway" means; right?

A Yes, sir.

Q AndSolofi1l's proposed construction is that

that phrase means a flow through a single passageway that

is substantially the same in amountas the flow of input

fluid fromthe inlet port.

Is that your understanding of Solofill‘s claim

construction?

A It is.

Q And you disagree that this "corresponding" means

that the flow must be substantially the same in amount; is

that correct?

A Yes.

Q Did you ever measure the amount of flow that

flows out of any of the products?

A Not specifically.

Q But it's still your opinion, without measuring

the flow that went through any of these similar products,

that the "corresponding" means substantially the same in

amount?
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A Myopinion is still the same, yes.

Q Thank you. Let's move on.

A Okay.

Q Let's talk about the phrase "the passageway."

Wetalked about it earlier about it being identified in

figure 2. If we could pull up figure 2, please, which is

one example of a passageway. All right. So the passageway

is 212 in this figure; right?

A Yes, sir.

Q Just to frame the dispute here, Solofill argues

that the passageway, the definition of “the passageway" is

a long narrow space permitting the flow of fluid there

through.

Is that your understanding of Sol0fill‘s

position?

A Yes, it is.

Q y And ARM's position is that "the passageway"

means the action or process of passing from one place or

condition to another, a road, path, channel, or course by

which something happens.

Is that your understanding of ARM‘sposition?

A That's correct.

Q And you helped formulate that construction;

right?

A Yes, sir.
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Q Whenit uses these examples of a road, a path, a

channel, a course, which one best describes 212 in this

embodiment, in your mind?

A I think -- well, depending upon one‘s use of

words, but "road" is not an appropriate one. Channel or

course potentially are closer descriptors.

Q So channel or course. And would you say

throughout the '32O patent, that of the words used in ARM‘s

construction, that channel or course is the better

description?

A Yes.

Q If it's a channel or a course, then there has to

be a beginning and an end; right?

A Yes, sir.

Q And at the beginning, there's going to be an

opening?

A Yes. ’

Q At the end, there's going to be an opening?

A Yes.

Q And something in between those two openings;

right?

A Yeah, if it's a physical surface, it will have

some dimension.

Q And the term "passageway" is something different

than just an opening; right? Regardless of either
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interpretation, ours or theirs, the passagewayis more than

an opening?

A It's implicit that something is coming from one

place to another.

Q But in the '320 patent, a passageway is

somethingdifferent than an opening, isn't it?

A An opening doesn't necessarily mean something

goes through it. Passageway implies something is going

through it.

Q And specifically, in claim 18 ——well, we will

just stay focused on the term "the passageway." To all the

claims, not just claim 18, claim 5 also.

A Okay.

Q Do you understand that the patent describes an

opening in the patent when it describes figure 6? If we

could pull figure 6 up. Doyou see that, Mr. Phillips?

A ‘I do.

Q In that area where that 602, if that's the base,

the annular rim, that area that's open is considered an

opening, right, in the '320 patent?

A It's an opening. I consider it also the

passageway.

Q But the '320 patent does not refer to it as a

passageway, does it?

A I don't believe it used that term when it was
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describing the figure.

Q Doyou understand that it uses the

term "opening"?

A

it, but -­

Q

I believe that's correct. I can look and verify

So it uses in the patent the "opening" and

"passageway"to describe different elements in the

embodiments; right?

A It uses that term there. I'm not sure they're

describing somethingdifferent. Myinterpretation is

they're not

Q

A

Your interpretation is that they're not what?

They're not describing something with a

different function.

Q But different words are used in the '32O

patent, "passageway" and "opening"; right?

A

Q

A

patent.

Q

right?

A

yes.

Q

Yes.

This is an opening that we're looking at here?

This is a passageway to me in the context of the

According to the '320 patent, that's an opening;

Accordingto the identifier for that element,

Let's take a look at that description. I think
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that would help the Court. If we could focus on the

description of figure 6 in the specification. Let's go to

the discussion of figure 6, and probably control F

for "opening" would help us out. Let's look at 614 where

it says ——line 47.

So the ‘32Opatent specifically refers to 614 as

an opening; correct?

A It does, and it tells us what that opening is

for in the next couple lines, which is that it allows

coffee to flow out of the chamber.

Q If we could go to the discussion on figure 2 and

possibly pull up figure 2 next to the discussion on figure

2. Youwill see it identifies 212 as a passageway, at

least there on line 22. Doyou see that?

A I do. And again, it tells me the same thing.

The intent of that is to permit the brewed beverage to ——I

lost myplace here, but for the brewed beverage to exit the

container.

Q If the Judge adopts ARM’sconstruction in whole

or in part, do you think it's reasonable for him to

interpret "the passageway" as a channel?

A I believe a channel again is what I started out

saying would be one of the terms that could be used.

Q Doyou think that it's reasonable for this claim

to be interpreted to distinguish between a passagewayand
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an opening?

A I believe whenwe're talking about passageway,

we're talking about the channel by which the brewed

beverage exits from the inside of the receptacle to the

outside.

Q So do you think it's reasonable to interpret the

term "passageway" in the claims of the '32O patent as

something different than an opening?

A Again, "the passageway" is the path by which the

brewedbeverage exits in the context of this patent.

Q would it be reasonable for that difference to be

that this passageway, whether it's a path or channel, has

two openings and something that connects those two

openings?

A There will be some wall thickness of that

material by where that fluid passes, yes.

Q Thank you. Let's move on. Did you know that

the K3 and K2 products can be used as a loose—leaf tea

infuser?

A I have heard that or seen that in some of the

documentation from Solofill. I don't see that anywhere on

the packages to tell me to use it that way. Again, as I

responded in previous reports, it doesn't seemto be a

particularly suitable device to do that function.

Q Do you remember looking at the ——have you had
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courtroom?

A Not in the courtroom, sir.

Q Let me present you RPX—1005.

MR. PEARSON: Permission to approach, your

Honor. I'm handing the witness RPX—1005.

THE WITNESS: Thank you.

BY MR. PEARSON:

Q You're welcome. Mr. Phillips, could you,

please, take a look at the back of that package.

A Yes.

Q Do you see anywhere where it says that it can be

used with loose—leaf tea?

A I've been asked the question before. I need to

find it on here.

Q I think it's in the middle.

A I see the last bullet in the upper section that

says "works great with loose—leaf tea."

Q Thank you.

MR. PEARSON: Permission to approach, your

Honor. I am retrieving RPX-1005.

BY MR. PEARSON:

Q Mr. Phillips, do you know how a tea infuser

works?

A I have a general understanding of that, yes,
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sir.

Q And if this product were to be used as a tea

infuser, it wouldn't require use in this Keurig beverage

brewing machine, would it?

A No. As a tea infuser, it would not, although

that product is -—I'm instructed to use it in a Keurig

brewer.

Q And if this product were used as a tea infuser,

you could open up the cover and put loose—leaf tea inside;

right?

A Yes, sir.

Q Then close the cover; right?

A Right.

Q And simply put it in a cup of hot water?

A That would be one of the two ways I know how to

use an infuser. The other would be that you would pour

liquid through it whenit's resting on top of a cup or a

teapot.

Q And if used as a tea infuser, it wouldn't

infringe the '320 patent, would it?

A I don't recall that being claimed as one of the

inventions of the '32O.

Q It wouldn't infringe any of the asserted claims,

would it?

A I don't see where it would.
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Q Because it's not -- we're not going to find a

needle-like structure in that coffee mugor whatever it's

placed in; right?

A Right.

Q And it's probably not considered a coffee mug -­

a beverage brewer, as the '320 contemplates a beverage

brewer, that coffee mug; right?

A That's right.

Q And you understand that the K2 would work

similarly as this?

A I understand your descriptions. I would also

understand and it is myopinion that neither of them would

be a good choice to use as an infuser because the lid is

not very securely retained, and one would not be well

ensured, if they dropped it inside a pot of boiling water,

that it wouldn't comeopen.

Q Have you ever used a tea infuser?

A Yes, I have.

Q Did you ever try to use the K2 or the K3 as a

tea infuser?

A Not specifically, no.

Q Why not?

A I wasn't asked to do that. Andagain, it wasn't

one of the instructed uses of this. So it doesn't make

SGTISE tO me .
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Q Let's move on.

A Very well.

Q If we could pull up the patent, going back to

column l. There was a reference to tamping or compacting.

I believe it starts at line 55. Mr. Phillips, what's your

understanding of the level of food science experience,

training, education, whatever it is, what's your

understanding that a person having ordinary skill in the

art should have in the context of the '32O patent?

A Myunderstanding is they need to understand

about beverage brewing, what, in fact, is brewing as a

process. They need to understand some of what happens

during a brewing process, whether it's -—and my contention

is it's not a static process. Things change over time.

Those would be important things to know.

If I was going to practice this patent, I need

to understand things that would be associated with food

safety, because I wouldn't want to create an unsanitary

condition -­

Q Let's pause there for a minute, food safety.

Are you an expert in food safety?

A I'm not an expert, but I have general awareness,

and I know that I need to consult an expert when I get into

certain areas.

Q So if you're not an expert on food safety, you
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would go to a microbiologist. Isn't that what you said in

your deposition?

A That would be one of the typical ways. The

question in the deposition was, I believe, with regard to

Coca~Cola and how we would have done it. Yes, that was a

typical process, that we would have a cross—functional team

memberthat had that skill.

Q But

safety; right?

A Not

Q And

case?

A NO,

Q But

ordinary skill

safety?

you're not an expert in microbiology or food

specifically.

did you consult a microbiologist in this

sir.

you still think that a person having

in the art should have experience in food

A They need to be aware of the considerations for

food safety.

Q Is food safety ever mentioned in the ‘32O

patent?

A Those words are not ——we went through this in

the deposition. Those words did not occur.

Q What we're looking at here is a discussion or at

least a statement that "somecoffee connoisseurs believe

that coffee brewed using pod brewers do not have as good
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flavor."

A Right.

Q Are you basing your opinion that a person having

ordinary skill in the art should have sometype of training

or education in flavor, food flavor?

A I think that's one of the things about

understanding food science here and that flavor and

extraction of flavors is a part of understanding brewing.

Q You remember when we were discussing this issue

briefly yesterday?

A Yes, sir.

Q If we could go back to the "Field of the

Invention," please. I asked you if the primary purpose of

this patent was about compatibility. You agreed with me.

Do you recall that?

A I do.

Q Is that still your position?

A Yes, it is.

Q Mechanical compatibility; right?

A Well, functional compatibility.

Q Whenyou say "tunctional compatibility," you

mean having a pod adaptor assembly that can be placed into

a Keurig machine and also brew pods; right?

A And to be able to brew brewable material, yes.

Q And just so we can give the Court a complete
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picture of the references to anything related to food, do

you agree that food safety is not an issue, that neither

you nor Dr. Howleor anyone else testifying here has to be

an expert in food safety?

A To be an expert in food safety, I would agree.

To be aware where those considerations are important, I

think, should be included.

Q So the issues that are in dispute is how much

experience or training they need to have in flavor, is that

correct?

A Again, I think having the awareness of food

safety is also included, but flavor wouldbe a part of it

as well.

Q If we put food safety to the side because we

would consult a microbiologist, is there anything besides

flavor?

A There's the basics of understanding what is

brewing and what is not brewing.

Q Any word you would use besides flavor to

describe what experience a person having ordinary skill in

the art should have experience or training in?

A As we're talking about brewing, we're talking

about extractions in general. So we're going to be seeing

that as flavors. We're going to be seeing that as

caffeine, as acids. There's a variety of things that
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happen when you brew coffee, and I'm limiting that to

coffee for that particular discussion.

Q So would strength be a good way, caffeine

strength?

A Caffeine extraction and strength is a part of

it, yes.

Q Is that also a part of flavor, caffeine

strength? Wouldit affect the flavor?

A Caffeine does have a bitter taste to it. So it

affects flavor. There are other things, too, that affect

flavor.

Q So if we could go to column E, line 62.. Line 62

here, we see ——we see a reference to —- just following a

statement that the pod has been pressed up against the

cover?

A Yes.

Q would you describe that as compacting or

tamping?

A Yes, that's equivalent.

Q It says "this advantageously 'traps' the hot

water in the pod for a longer period of time," "produces a

stronger and more consistent brewed beverage."

Do you see that?

A I do.

Q That's another place in the '32O patent that
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discusses something related -—it doesn't use the words,

but somethingrelated to strength or flavor; right?

A Yes.

Q Let's go to column 7, line 14. And again, we

see 7, 14, "As a result, a muchstronger and consistent cup

of coffee is produced." Right below that, we see this

discussion about pushing the pod against the inlet cover;

right?

A Yes.

Q So in all three references, to summarize, they

share similarity of compacting a pod; right?

A Those three references, yes.

Q And they say that the result of compacting or

squeezing a pod. Is that another word you use, squeeze a

pod?

A I wouldn't say squeeze a pod. Tamping would be

a more comfortable term for me.

Q Wewill use tamp. So tamping the pod could

result in a stronger cup of coffee?

A It could and should.

Q And that's what these last two references are

referring to; right?

A That is a beneficial result of doing that

function.

Q And then on the first column, it talked about
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flavor, compacting a pod. Somepeople prefer a pod

that's -- coffee that comesfrom a pod that's been

compacted; right?

A Yes.

Q Those are the only references in the entire '320

patent that suggest anything about flavor or strength;

right?

A To my knowledge, those are the areas where it is

specifically brought out.

Q And the rest of the entire patent focuses on

mechanical compatibility; right?

A It's the functional compatibility. It's

mechanical. It's hydraulic. It is around the brewing.

There are things like -- we were talking earlier about

making a shorter receptacle. That would mean I could have

less brewable material contained in there, which would then

affect the quality of the taste.

Q So you use the term "hydraulic." And I use the

term "mechanical." I think you use mechanical and

hydraulic.

Doyou believe that fits squarely in the field

of mechanical engineering?

A Whichpiece, mechanical or hydraulic?

Q Both. I ask dumbquestions sometimes, but let's

just stick with hydraulic. Doeshydraulic fit squarely
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A Yes, sir.

Q You have some experience in engineering, don't

you?

A Yes, sir.

Q You're an electrical engineer?

A That's my degree.

Q Not a mechanical engineer?

A No.

Q Do you know Mr. Rivera had ——he's not a

mechanical engineer; right?

349

A That's myunderstanding, that his degree is in a

different field.

Q He's not a licensed engineer?

A No, not to my knowledge.

Q And you're not a licensed engineer?

A That's correct.

Q Mr. Rivera does not have any ——before he ‘

invented or this patent was drafted, he did not have any

food science education, did he?

A As far as I know, he didn't. I do not know

Mr. Rivera's personal history to any extent.

Q He did not have any education or training in

food safety, did he?

A I don't know.
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Q He did not have any education or training in

flavor?

A Sir, I don't knowwhat his training was. I have

never met Mr. Rivera until yesterday.

Q That's fair. What about Mr. Ditta? Do you know

if he has any experience or training, education in anything

related to food science before he was retained to help

Mr. Rivera with his products?

A I don't knowhis qualifications, sir.

Q What about Mr. Vu? Do you have any knowledge of

whether Mr. Vu had any training or experience in food

safety before he —-and I'm not going to use invented,

because we disagree. Whydon't we go with made the K2

product or the K1 product or the K3 product.

A I don't know. Most of what I know about Mr. Vu

is what was in your opening remarks yesterday, sir.

Q You know Dr. Howle, who we will hear from this

week, has a Ph D. in mechanical engineering?

A I saw that in his CV, yes.

Q He teaches mechanical engineering at Duke

University?

A Yes, sir.

Q He's written over 700 articles?

A I‘l1 trust you on the 700. I knowhe's been

published in manyplaces.
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Q Do you consider him an expert in mechanical

engineering, based on the review of his CV?

A Yes, sir.

Q But it's still your opinion that he's not a

person that has enoughskill or ordinary skill in the art

to opine on this '32O patent?

A I believe that it is necessary to have an

understanding of brewing in order to be capable of being

skilled in the art in this area.

Q Did you know that he spent over 200 hours

reading references, testing the devices, the K2, the K3

devices? Did you know that?

A I know you made a statement of that nature. I

have not seen his time sheets and don't expect to.

Q If he devoted that level of effort, do you think

he is qualified to testify on matters related to the '32O

patent? ­

A I don't know what he did with those hours he

spent. So I can't answer that question.

Q You've read his report; right?

A Yes, sir.

Q Now, in your report, you used the term -- and

we're going to moveon from this line of questioning of a

person having ordinary skill in the art.

In your report, you referred ——you used the
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." And you use it throughout your report

explain in at least one example ARM's

at the container's adapted to provide

flow through the passageway. More

used it where it was coming out of this

container. So if it were the K3product,

water as pressurized whenit leaves the

into this container.

recall that?

ir.

t water under anything —-under any

exits that inlet port?

exiting that port to an atmospheric

only has a gravity head at that point.

n you use the term "pressurized" in your

exposed to any more pressure than we are

is atmospheric pressure; right?

part, sir?

he water flows out of the inlet port, it's

heric pressure?

. There is a pressure gradient through

ring the operation, because the inlet pump

ply pressure, and there is a pressure drop

e to atmospheric over the course of flow

e.
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Q Let me be more precise here. After it leaves

the inlet port, is it under any pressure other than

atmospheric pressure?

A I would expect there's some. Again, within the

vessel you're looking for that pressure point is going to

determine how much.

Q It's exiting at somevelocity, right, a certain

velocity?

A Yes.

Q Are you confusing velocity with pressure?

A NO.

Q I know I was confused when I first saw it until

I read Dr. Howle's report. Did you see where he corrected

your use of the word "pressurized"?

A I don't recall that correction. I'm sorry.

Q Okay. Do you understand that momentumis

different ——a matter, say a brewed material, water, fluid

has a certain momentumis different than a fluid having a

certain pressure?

A Those are two different measurements.

Q And so water is flowing out of an inlet port, is

flowing out with a certain velocity; right?

A I would expect there's a velocity.

Q Andbecause of that velocity, it has a certain

momentum,right, because it's moving?
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A Because of the velocity in the mass, yes.

Q But whenit's movingat a certain velocity, it

could even be a high velocity. It's not necessarily under

any pressure other than atmospheric pressure. Right?

A In a general statement, I would agree with that,

but in the case of immediately at the inlet to the brewing

container, I think there is pressure present.

Q Do you think the more accurate way to describe

it, instead of pressurized, is flowing at a certain

velocity? I

A To describe what, please?

Q Describe the water leaving the inlet port.

A I would say that that water, as it leaves the

inlet port, has a velocity component,but there is also

pressure because there is a restriction to flow downstream

of that inlet port until it gets to the exit point, the

passageway.

Q Wewill move on. I will save the Court and

ourselves from going through each of those items.

Let's talk about infringement, which I would

like to describe as noninfringement, and focus on the K2.

A Okay.

Q I believe this is CX—3. And my question for

you, Mr. Phillips, is howdo you describe the base in the

K2? What is the base in the K2?
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A The base of the K2 I describe -­

Q Can we pull this up for the Court, please, CX-3,

page -- let's try 133. It's ——sorry, 115, answer 220

through 222. I believe, for the sake of time, that your

answer provided in the statement is in the middle.

A All right. What's the reference again, please?

Q It's CX—3.It's going to be your statement that

you made. There should be a copy in your cross binder.

A Yes .

Q And we also have a copy in front of you on the

screen.

A Right. This is talking about the needle-like

structure, which seems to be a different place. _

Q It is, but it says it's "below the region of the

base." You say "surrounding the nub on the bottom of the

K2."

A Okay.

Q The question I have for you is where is the base

in the K2?

A I look at defining the base of the K2 the same

way when we were talking about the other figure, the

EZ—Cup. I'm going to look at that bottom view

perpendicular to the axis of the diameter there. The base

is going to include solid plastic material that is at the

central bottom. There's going to be some ribs, and then
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there is, I believe, an outer ring where you transition to

a side wall. Andthen there are elements that are void

when I look at that space. There are multiple passageways,

another way I would refer to that, and those passageways

have been covered from the inside with a metal mesh.

Q I knowwe have a better picture, Mr. Phillips,

to help the Court here. Let's go to the next page. I

believe it's the answer to 221.

A WhenI look at the binder, there's a picture on

113, which would be question 218.

Q Let's focus on this one here on the screen to

question 221.

Do you see that?

A I do.

Q What are we looking at in that picture?

A We're looking at a side-view of the K2 product.

Q And that blue triangle would be where the needle

is?

A That's an approximation of where the needle

goes.

Q Where is the base on the K2?

A Again, it's easier to understand that if you

look at a bottom view, and that's why I was trying to

direct you to one of the other views.

Q Wemight get there in just a minute. But just
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looking at this one, where is the base defined, in your

mind?

A In my mind, there is an annular ring. And

again, I don't have a pointer here, but -­

MR. PEARSON: Your Honor, permission to

approach.

JUDGE ESSEX: You may.

THEWITNESS: This is much easier to see in a

bottom view, but we will do our best here. So if I'm

looking at this from the bottom, I see there's an annular

ring that's at about this height. I see that there are

four ribs that comedown from that. And then there is also

a flat surface at the bottom. WhatI'm describing as the

base is that ring, these ribs comingdown, and that flat

bottom.

BY MR. PEARSON:

Q Thank you. So under ARM's claim construction,

"the base" means at least a portion of the base.

A Yes, sir.

Q Whichportion are you referring to?

A Which portion -­

Q At least a portion of the base.

A The "at least a portion" would be this portion

where the annular ring is and the flats of the ribs.

Q Doyou understand that Solofill's construction
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is that the phrase "the base" should meanthe entire base?

A I understand that.

Q If the Court adopts Solofill's claim

construction, would there be any infringement by the K2 of

the asserted claims?

A I didn't follow the question there.

Q If the Court adopts So1ofill‘s claim

interpretation of "the base," would there be any

infringement of claim 5, to be precise? Wouldthere be any

infringement by K2 of claim 5?

A I guess the way I would respond to that is it

probably takes a judgment decision, because the effective

part of the base that would be not below the needle -­

excuse me -—yeah, the effective part of the base that

would be below the tip of the needle in Solofil1's

construction is inconsequential in function -­

MR. PEARSON: Your Honor, at this time I'm going

to moveto strike that.

I think we're getting close to a doctrine of

equivalents scenario that was excluded by one of your

orders.

JUDGEESSEX: I will give it whatever weight it

deserves. I'm not going to try to do mythinking on it

right here.

MR. PEARSON: I understand, your Honor. I will
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move on.

BY MR. PEARSON:

Q If the entire base was the base that you just

described, the needle—like structure would not be below the

entire base, would it?

A That's correct.

Q Therefore, this product would not infringe claim

5, according to that interpretation, would it?

A If that was the literal interpretation, I would

agree with that statement. l

Q Let's take a look at the K3, and I believe, I

hope we have a good picture at page 133, answer 245. Let's

take a look slide 10 from the opening argument. It's a

picture of RDX—1005.

Mr. Phillips, while we're waiting for that

image, what I have in my hand here, can you see this K3

product?

A Yes, sir.

Q If your interpretation ——your Honor, permission

to approach the bench.

JUDGE ESSEX: You may.

MR. PEARSON: I'm handing the Judge RDX-1005.

BY MR. PEARSON:

Q Mr. Phillips, the Judge has in his hands

RDX-1005, a K3 product.
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A Yes, sir.

Q Your interpretation of "the base" is the very

bottom portion; right?

A That's a portion of it.

Q And this area that I believe you described them

as slots, can you point those slots out to the Judge,

please.

A There are two slots, one on either side, and

they have a flat surface parallel to the nominally flat

base, as well as side walls on three sides.

Q Andthe needle-like structure, again, is

depicted by this blue triangle. Doyou see that on the

left?

A Yes, sir.

Q Now, if the Court were to adopt our

interpretation that "the base" meansthe entire base, the

K3 would not infringe claim 5, would it?

A If the interpretation is that the entire base is

above the tip of the needle, then this device as used, the

entire base is not above the tip of the needle.

Q And the Eco—Fill Deluxe looks a lot like this,

doesn't it?

A There are general similarities.

Q And the Eco—Fill Deluxe also would not practice

the ——would also not practice the '32O patent if the Court
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adopted Solofill's ——would not practice claim 5 if the

Court adopted Solofi1l's claim construction that "the base“

means the entire base?

A Let me look at that claim again, just to make

sure I'm answering you correctly, please.

MR. PEARSON: Your Honor, while he's looking,

permission to approach.

JUDGE ESSEX: Sure.

MR. PEARSON: I'm handing the Judge RPX-1001,

the Eco—Fill, and RPX—1002,the Eco—Fill Deluxe. RPX-1001

has not been opened. So it might be difficult. I can open

for you if you would like.

JUDGEESSEX; No. We need a small child.

BY MR. PEARSON:

Q Mr. Phillips, have you had an opportunity to

review the claim?

A Yes, sir, I have.

Q_ And so Eco—Fill Deluxe would not practice claim

5 if the Court adopted our interpretation of "the base" to

meanthe entire base; right?

A This is requiring something careful because

we're redefining what a base is.

Q We're defining it "the base" as the entire base.

So even under your description of the base, the entire

base, the needle-like structure wouldnot be below it;
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A It depends upon how the device is constructed

and howthe Keurig is constructed.

Q The way the Ec0—Fi11 works, the way the Eco—Fill

Deluxe works, the needle—like structure would be above the

entire base, wouldn't it?

A It could be, but if I made that device where the

overall height was less, then that would not be the case.

Q As the device is right nowsitting in front of

the Judge, if that were to be used, the Eco—Fil1Deluxe

would not practice claim 5, if he adopts our

interpretation; right? Nomodification to it.

A And we're saying if the needle is below the

entirety of the base?

Q If the Court adopts our interpretation that the

word "the base" means the entire base.

A Yes, I would agree with that.

Q Would you agree that the Eco—Fil1 is very

similar to the K2product? Right?

A Yes.

Q And that the Eco—Fill, like the K2 product, it

would not practice claim 5 if the Court adopts the

interpretation that "the base" meansthe entire base?

A Again, if we're staying out of the doctrine of

equivalents discussion, it's literally yes.
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Q Understood. Thank you. Now, for all of the

asserted claims, so claims 5, 18, and all their dependent

claims, if the Court interprets the phrase "to hold brewing

material" to mean to keep brewing material in a separate

pod, as Solofill has argued, none of the —-neither one of

the products would infringe, would they?

A which products?

Q K2 or K3.

A All right. Youposed a hypothetical here that I

want to make sure I'm clear on.

Q If the Judge adopts our ——and I will rephrase.

That may help.

If the Judge adopts our interpretation of the

phrase "to hold brewing material" to require that the

brewing material be kept in a separate pod, then neither

independent claim 5 -—or neither the K2 or the K3 infringe

claim 5 or 18; correct?

A I want to be careful with this.

Q Understood.

A So you're saying with the definition that "to

hold brewing material" is to hold material in a -­

Q If we go to the very beginning of our cross, I

said let's start with the phrase "to hold brewing

material."

A Yes.
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Q AndSolofill‘s proposed construction is "to hold

brewing material" should mean to keep the brewing material

in a separate pod.

Weagree there; right? That's Solofill's

position?

A That's Solofi1l's construction, yes.

Q If the Court adopts that construction, which I

understand you disagree with, but if the Court adopts it,

isn't it true that neither the K2nor the K3would infringe

the asserted claims?

A What I'm struggling with is I could put that

separate pod in a K2 or K3, and it feels to me like it

might still be reading on the same thing.

Q But that K2 and K3 is designed not to have a

separate pod, to have coffee directly or brewing material

put directly in it; right?

A But I'm not precluded from putting it in there.

Q Do you remember going through the specification

and seeing the phrases "adapted to keep," "adapted to

receive a pod"?

A Yes, sir. Again, where I'm coming out on this

is that if a user were to put a separate pod in a K2 or K3,

which is possible for them to do, that could be a violation

of the claim.

Q Have you ever made that arguments before?
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A I don't recall whether I have done that, but ——

Q In your written statement, did you make that

position?

A To my understanding, you're asking me to make an

interpretation

believe I spec

Q Do you know if ARMhas asserted at any point in

time that someone would put a separate pod in the K2 or the

K3?

on the spot here of something I don't

ifically reported on, and -­

A I don't know.

Q SO

A I'm just saying it's not precluded, and so if

that use happens, it sounds like it's fitting within that

description.

Q Did

A No,

Q You

A Yes

Q You

A Yes

Q Did

you read the pretrial brief?

sir. I've never been provided a copy

had a deposition in this matter?

wrote two expert reports at least?

you ever propose that position?

A I don't recall it.

Q Let

phrase -- and we're_focused on claim 18 here, and if we

could focus in

‘s move on. If the Court adopts the

on claim 18, the language
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involving "corresponding outflow through the passageway."

Wesee here on the right side of the screen "wherein the

container is adapted to accept the input fluid from the

inlet port through the opening and to provide a

corresponding out flow of fluid through the passageway."

If the Court agrees with Solofill that that

phrase "the passageway" or "the outflow" is a single

passageway, then neither the K2nor the K3 infringe claim

18; correct?

A Neither the K2 or the K3 have a single

passageway.

Q And likewise, neither Eco-Fill or Eco—Fill

Deluxe would practice claim 18 if the Court adopts that

interpretation?

A If the restriction is that only a single

passageway is allowed, I would agree.

Q Thank you.

Just a moment, your Honor.

Mr. Phillips, there's a disagreement on the

term "passageway," the claim construction; right?

A Yes, sir.

Q I direct your attention to RX—1020,and that is

in your cross binder.

A Yes, sir.

Q Have you seen this exhibit before? Have you
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seen that definition of a "passageway"before?

A I'm looking at the entirety of the information

on this page. This is not the definition that I had used.

It came from a printed dictionary, not a Webpage.

Q Do you understand that So1ofill's ——this is

consistent with Solofill's claim construction?

A I understand that Solofill is suggesting the

claim construction needs to include the terms "long"

and "narrow."

- Q Do you recognize this as a definition from

Merriam-Webster's online dictionary?

A I do.

MR. PEARSON: Just a moment, your Honor. Your

Honor, we're almost done here.

BY MR. PEARSON:

Q If we could take a look at claim 5, please.

Mr. Phillips, do you see on the left side of the screen the

phrase "adapted a container disposed with the brewing

chamber, this container is adapted to hold brewing

material"?

A I do.

Q Andyou understand that Solofill's construction

is that "to hold brewing material" in this claim means to

keep brewing material in a separate pod?

A Yes, I do.
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Q So that this container, according to the claim

language under Solofill's construction that it wouldbe

adapted to keep brewing material in a separate pod? Is

that your understanding?

A Yes.

Q Do you believe that the K2 or the K3 is adapted

to hold -- to keep brewing material in a separate pod?

A I believe that the K2 and the K3 are both

capable of doing that.

Q You think they're adapted to do that?

A Yes.

Q Let's take a look at claim 18. Again, I want to

focus on this language "adapted to hold brewing material."

Wesee it at line 56. Before that, we have a container

that's presented to us, and we see it's "adapted to hold

brewing material."

Under Solofill‘s claim construction, that would

mean adapted to keep brewing material in a separate pod.

Do you believe that the K2 and the K3 —- p

MR. KUNDU: Your Honor, I'm going to object.

That's not a proposed construction from Solofill in the

prehearing briefs.

MR. PEARSON; Your Honor, my response is that

the phrase "to hold brewing material" has been clearly -­

our dispute and position has been clearly presented, and
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that is to keep brewing material in a separate pod and that

the "adapted to" is further language in the claim to tell

us what that means.

JUDGE ESSEX: Come get your RPX—1005 back from

me, would you, please.

MR. PEARSON: Yes, your Honor.

JUDGEESSEX: On the surface I'm holding towards

you, read the top part of that for me, please.

MR. PEARSON: Thank you, your Honor. Permission

to retrieve the others.

JUDGEESSEX: You can retrieve them all, but if

you're going to continue on this, I want that in the

record.

MR. PEARSON: Your Honor, I am not going to

continue, but I can still read it in the record if you

choose.

JUDGEESSEX: I would like the other parties to

know as well.

MR. PEARSON:Understood. I will present this

to counsel now.

JUDGE ESSEX: You may continue.

MR. WILEY: Your Honor, I'm sorry. If the Staff

could take a quick look.

MR. PEARSON: Your Honor, I actually would like

to continue briefly with this line of questioning, nowthat
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JUDGE ESSEX: Go ahead.

MR. PEARSON: And permission to approach the

witness.

JUDGE ESSEX: You may.

MR. PEARSON: I offer the witness RPX—1005.

BY MR. PEARSON:

Q Mr. Phillips, what the Judge pointed out to me

and that I showed to other counsel and you is that on the

top of RPX—1005,it has a picture of a coffee pod.

Did you see that?

A I did, sir.

Q It looks like a small disk—shaped package;

right?

A Yes, sir.

Q And it says "coffee pod compatible"; right?

A Right. ‘

Q "In addition to being able to fill with ground

coffee, the Solofill K3can also be used with the popular

coffee pod"; right?

A Yes, sir.

Q Doyou believe, after seeing that on the top of

the container, that this K3product is adapted to keep

brewing material in a separate pod?

A Yes, I do.
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Q Do you believe that the primary purpose of this

is to simply put a scoop of coffee into it?

A I believe that's one of the purposes. Since the

instructions tell the user that they can either do that or

use the popular coffee pod, I don't knowwhich is the

primary.

Q Are you familiar with the doctrine of

substantial noninfringing use?

A I'm familiar with the term. I'm not capable of

fully explaining the legal implications.

Q Do you think that it would be a substantial use

of the K3 product to use coffee, not a pod, just coffee

grinds?

A I think "substantial" is something ——I'm not

sure what the legal definition is, but I think it is a

likely use, is probably similar probability to using it

with a pod.

Q Do you think the most likely use of this product

is to put coffee grains or tea versus a pod into it?

A That would be conjecture. I have no data to

tell mewhat the most likely use is.

Q Have you ever put a pod in this?

A Not a soft pod because I honestly didn't have

one when I was testing it, but it was obvious it could be

done.
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Q Do you remember when I handed you this several

times there was a back portion I directed you to, the loose

leaf tea?

A Yes.

Q Do you remember seeing the instructions on the

top of it?

A On the top of the container?

Q On the top of the package. I think it will be

easier if I hand the package back to you.

A It might be if you would.

MR. PEARSON: Permission to approach, your

Honor. ‘

THE WITNESS: Thank you.

BY MR. PEARSON:

Q Mr. Phillips, do you see two figures at the top

of the package? Not on the very top. If you look at the

area where it describes loose leaf tea in the middle.

A You're on the back of it. I was looking at very

top. I'm sorry.

Q Do you see instructions on how to use that

product?

A This provides a variety of different marketing

discussions about the Solofill cup.

Q Do you see at the very top it has two figures?

A Yes.
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Q Could you describe to the Court what you're

looking at.

A The figure on the left says "fill it with your

favorite coffee," and the figure on the right says "close

it, ready to brew."

Q Andwhat is the picture -- when it says "fill it

with your favorite coffee," do you see a picture of a

spoon?

A I do.

Q And you see coffee grains or some type of

material in the spoon?

A That would appear to be what's there. It's not

very clear.

Q But it's not a pod, is it?

A In that case it's not a pod. But again, it

tells me I can use the pod elsewhere, just like it tells me

on that same back I can use it with tea in there.

Q Just focus on those -—the first instructions

using the figures. It has a spoonful of something that's

not a pod; right?

A That would be the way it's depicted, yes.

MR. PEARSON: Permission to approach, your

Honor. Permission to approach the bench, your Honor.

JUDGEESSEX: Yes, you may. I've looked at them

all. Thank you very much.
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MR. PEARSON: If I could have a brief moment,

your Honor. V

To everyone‘s relief, I conclude.

JUDGE ESSEX: You conclude?

MR. PEARSON: Yes, your Honor. We're done.

' JUDGEESSEX: All right. Thank you.

Staff, how much do you have to go over?

MR. WILEY: Your Honor, I think I have a few

questions for the witness. I would imagine 15 minutes or

so.

JUDGEESSEX: I will give you your choice. Do

you want us to break for our noon break now?

MR. WILEY: That might be a good idea, your

Honor, yes. Thank you.

JUDGEESSEX: All right. Mr. Phillips, you're

getting to be an old hand about this by now. But let me

caution you it would be inappropriate to look things up or

discuss the case. Feel free to talk to anybodyabout

anything else.

Weare adjourned until 1:00.

(whereupon, at 12:00 p.m., the hearing was

recessed, to be reconvened at 1:00 p.m. this same day.)
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AFTERNOONSESSION (1:00 p.m.)

Whereupon,

PAUL PHILLIPS

resumed the stand and, having been previously duly sworn,

was examinedand testified further as follows:

JUDGEESSEX: Before we begin with the Staff's

cross-examination, is there anything we need to take up

administratively?

MR. KUNDU: Not from Complainants, your Honor.

MR. MEI: No, your Honor.

JUDGEESSEX: All right. If you would. I hope

you had a pleasant lunch, and I remind you you're still

under oath.

CROSS—EXAMINATION

BY MR. WILEY:

Q Good afternoon. My name is James Wiley, and I

represent the CommissionInvestigative Staff.

A Thank you, Mr. Wiley.

Q I just have just a couple questions for you. If

you could, could you explain a little bit to the Court, at

the time the patent was filed, what materials would a

person of skill in the art have understood a filter for

purposes of brewing coffee to be made out of, constructed

out of?

A Sure. There were quite a few different choices
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that were available. There would be, more common,paper,

blends or layered things that were -- we would call them

poly paper. So they were kind of a hybrid. Those were

particularly good if you were making something like a pod

where you wanted to seal it together with heat. There

would be nylon mesh filters, so you know, just a

cross—hatch of nylon fiber, same thing, metal mesh filters.

In a food application, you would typically do that with

stainless steel for food safety reasons and corrosion and

the like.

There was a beginning of availability of things,

you know, like etched filter materials, it was —-where you

took a sheet of material, and you were using a chemical or

photo-type process to create openings within that that

could be, we will say, more shape—oriented as opposed to

rectangular than just a cross-hatched etch wouldprovide.

There were some things that were done where it

was simply things formed -—I will say, more typically it

would be done in plastic, but the filter could be done as

form where you would have pins in the plastic tool that

would create small openings from one side to the other.

There would also be perforated metal disks that were used,

not as much in this area, but that would have been common

in the area for like espresso brewing. So they would punch

tiny holes in a metal disk.
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But those would be a general range of things

that wouldbe available at that time.

Q Okay. Would there be certain shapes that were

commonat that time?

A For filters?

Q Yes.

A Well, I guess there was —- it depended upon

which philosophy you were going after in terms of a

business, is honestly the way I would answer that. People

that were doing closed systems, so a Keurig being a closed

system ——some of the work I did at Coca—Co1a was on a

closed system. Wewere optimizing our package and our

machine to work in a particular way. So the shape of the

filter, you know, would be something that would conform to

the package.

Other situations would be simpler. They could

be flat, or they could be -- maybea poor analogy here, but

sort of like the folded wrapper of a Reese's Cup where

you've got kind of a crink1ed—side finish on it where you

take a flat sheet and form it that way. And those types of

things could be used.

And then there was an emerging thing within the

space of a pod itself, this thing that got knownin the

industry as an ESEpod. That term really didn't catch on

as well in the U.S., but it was a little more commonlyseen
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outside the U.S., and that was a way of forming that

somewhat flat round disk where you would take two flat

sheets, put coffee or other brewing material between them,

and then heat seal the perimeter of those together. So

it's kind of, again, a range of options.

Q Okay. And if you were to describe the purpose

of a filter for purposes of brewing coffee, howwould you

describe that purpose?

A Honestly, the biggest reason for the filter is

to try to maintain the ground coffee within the brewing

receptacle, whatever shape or form it was taking. It is

generally advantageous to have openings for liquid entry

and liquid exit that are larger in size than the size of a

coffee ground.

I guess a little bit to the food science thought

here, you really want to take —-if there's any pressure‘

brewing that's going on, you want to take the difference in

pressure between whatever the supply is and atmosphere or

the discharge side, you want to take as muchof that as

possible across the coffee and not across other elements of

the brewing receptacle. That is one of the ways you can

improve the quality of brew and the taste attributes.

So the filter allows me to have a large exit in

the sense of something here where I'm filling it at the

time of use, and that large exit does not create a
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significant pressure loss. So I can take the pressure drop

across the bed of coffee.

If I'm preproducing something and shipping it

around, it's advantageous for me to have that copy

surrounded and sealed, because you don't want it to come

out of the containment. So if you had that simple Reese's

Cupkind of thing sitting inside of a container, and I will

say like a Keurig pod, and I had a seal on the top and it

was closed on the bottom but I didn't have something

sealing that filter to the receptacle or sealing the top of

that, when I transport it in the commercial space, when I

take it homeas a consumer, when I'm using it, I turn it

over, things sort of salt shaker out, movearound, get in

places you don't want. And then you end up with coffee

grounds being able to get to the exit port too easily.

So in those cases, that's whyyou want things

connected together or sealed whenyou're doing that

transport.

MR. WILEY: Okay. Those are the only questions

I have, your Honor.

Thank you, Mr. Phillips.

JUDGE ESSEX: Thank you very much.

Complainants?

MR. KUNDU: Your Honor, I don't have any

questions on redirect.
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JUDGEESSEX: All right. Respondents, as a

result of any of Staff's questions, do you have any further

questions?

MR. PEARSON: No, your Honor.

JUDGE ESSEX: Thank you very much.

Mr. Phillips, I appreciate your testimony. I thank you for

your time, and you're excused.

THE WITNESS: Thank you, your Honor.

MR. KUNDU: Your Honor, just as a procedural

matter, is now a good time to move in exhibits? We're at

the end of our -­

JUDGEESSEX: Do we have any disputes among the

exhibits?

MR. MEI: Your Honor, we didn't have any dispute

at this point with respect to yesterday's exhibits. For

today's exhibits, I don't think we have cross—checkedeach

other's.

JUDGEESSEX: The best time to do it is when I'm

not in the room. Make sure the three of you don't have a

disagreement, and if there's disagreement call it to my

attention when you come back. But this is a good time to

moveon in the case, but the exhibits, I don't want you to

move them in to me. Give them to the court reporter if

there's no dispute. I will take up any disputes you might

have. '
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MR. KUNDU: Thank you, your Honor.

JUDGEESSEX: You're keeping your case open for

the exhibits, and you are done with your witnesses, you're

resting?

MR. KUNDU: Yes, your Honor.

JUDGEESSEX: All right. Respondents?

MR. MEI: That's fine with us.

JUDGEESSEX: No, I'm telling you to put on your

case.

MR. MEI: Oh, okay. Thank you, your Honor.

Your Honor, Respondents call their first witness, Robert

Vu.

Whereupon,

ROBERT VU

was called as a witness and, having first been duly sworn,

was examined and testified as follows:

JUDGEESSEX: Please be seated.

DIRECT EXAMINATION

BY MR. MEI:

Q Good afternoon, Mr. Vu. Please state your full

name for the record.

A Good afternoon. My name is Robert Vu.

Q Where do you work?

A I work at Solofill, LLC.

Q What's your position?
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A I'm the founder and president of the company.

Q There is a binder in front of you. Can you,

please, open it.

A Which binder?

Q There should be a binder called "witness binder,

Robert Vu, volume 1 of 1."

A I still have Mr. Paul Phil1ips's binders here.

Okay. I've got it.

JUDGEESSEX: If you want to have someone

retrieve the other binders, that wouldbe, perhaps,

helpful.

MR. MEI: Okay. Thank you, your Honor.

BY MR. MEI:

Q Mr. Vu, do you see Exhibit RX-1084C?

A Yes.

Q Is that your witness statement?

A Yes.

Q Does it contain your answers to questions posed

by counsel? '

A Yes, it does.

MR. MEI: Your Honor, at this time we pass the

witness for cross-examination.

JUDGE ESSEX; Very well.

MR. KUNDU: Your Honor, provided that

Complainants can move in the 3O(b)(6) deposition testimony
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of Solofill, which we've requested and I don't believe

there's any opposition to -­

MR. MEI: No objections.

MR. KUNDU: ——then we don't have any questions

for this witness. Thank you, your Honor.

JUDGEESSEX: All right. Thank you.

I have one quick clarification, Mr. Vu, if you

would. It says whenyou first marketed your product there

was only the Keurig K—cups.

Can you tell me when you first launched your

product?

THEWITNESS: We first launched our product at

the end of 2010.

JUDGE ESSEX: Thank you very much.

Staff, do you have any questions?

MR. WILEY: No questions for this witness, your

Honor.

JUDGEESSEX: All right. Mr. Vu, that's one of

the shortest cross-examination witness statements wewill

have. It's still required, and you still have mythanks,

and you are excused.

THE WITNESS: Thank you, your Honor.

whereupon,

LAURENS HOWLE

was called as a witness and, having first been duly sworn,
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was examined and testified as follows:

JUDGEESSEX: Please be seated.

DIRECT EXAMINATION

BY MR. NIENSTADT:

Q Good afternoon, Dr. Howle.

A Good afternoon.

Q Wouldyou, please, state your full name for the

record.

A Laurens Edward Howle.

Q What is your current employment?

A I'm an associate professor at DukeUniversity,

associate professor of mechanical engineering and material

science.

Q Do you have any other employment?

A I'm also an associate professor of radiology at

the Duke University Medical Center, as well as owner of

Bel1eQuant Engineering PLLCin North Carolina.

Q Wouldyou, please, speak up a little.

A I will move closer.

Q Andyou are offering expert witness testimony on

behalf of Respondents in this investigation?

A I am.

Q There's a binder in front of you. Will you,

please, open it. It's titled "witness binder, Laurens

Howle, volume 1 of 1."
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Q Would you, please, turn to Exhibit RX—1085C.

A Okay.

Q Is this your direct witness statement?

A It is.

Q Does it contain your answers to questions posed

by counsel?

A Yes, it does.

MR. NIENSTADT; I will pass to Complainants‘

counsel.

CROSS—EXAMINATION

BY MR. KUNDU:

Q Good afternoon, Dr. Howle.

A Good afternoon, Mr. Kundu.

Q So we are situated, you have a binder that was

handed to you by Solofill's counsel; correct?

A Correct.

Q And what Complainants have handed you is a

cross—examination binder for you.

A Yes, I have that also.

Q Okay. Just so we are further situated, the

cross—examination binder I‘ve handed you has a copy of your

deposition transcript and your two expert reports.

A Okay.

Q Dr. Howle, over the course of your career, you
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did not do any research on coffee brewing; is that correct?

A Prior to engagement in this case, I have not,

that's correct.

Q And you did not design any beverage brewers as a

part of your research; isn't that correct?

A That is correct. V

Q And you don't have a general knowledge on the

kinds of beverage brewing machines that existed around

2007; isn't that right?

A Based on my engagement with this case, I have

gained that knowledge.

Q If I could have you turn to your

cross—examination binder, and I want to have you look at

Exhibit CX-298,which is the first tab.

A All right.

Q Do you recall being deposed in this case on

March 26, 2015?

A Yes, I do.

Q And I was the one asking you questions?

A Yes, you were.

Q And you were under oath?

A I was under an oath, yes.

Q And you were sworn to tell the truth?

A Yes.

Q Andyou did tell the truth; right?

Ace—Federa1Reporters, Inc.

202-347-3700

386

IPR2023-00485
Nespresso USA, Inc. Ex. 1069

Page 131 of 198



387

A I did.

Q If I could have you turn to page 189 of your

deposition.

A Okay.

Q Looking at lines 14 to 17. Do you see that?

A I do see that.

Q Do you recall that I asked you "do you have an

understanding of the kinds of beverage brewing machines

that existed around 2007" and you answered "not a general

knowledge, no"?

A I recall that, yes. In fact, previous to that

discussion, I had shownyou what materials I had reviewed

in preparation for this case and the expert reports, and I

understand your question to be prior to myengagement in

this case what knowledge did I have. l

Q So your answer to my question about whether you

had general knowledge of beverage brewing machines in 2007

at your deposition when you were under oath was that you

did not have a general knowledge; isn't that correct?

A I understood your question, again, to be prior

to my engagement in this case.

Q I just would like you to answer the question.

Your answer to my question about whether you had general

knowledge of beverage brewing machines that existed around

2007, your answer to that question was "not a general
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knowledge,no"; isn't that correct?

A That was the answer to my question, yes.

Q In general, you are not familiar with Keurig

brewers; is that correct?

A Before being engaged in this case, I had seen a

few, but had never used one.

Q If you could turn to your deposition on page

106.

A Okay.

Q I'm looking at lines 10 through 13. Do you

recall me asking you "let me ask you ——so, are you

familiar with Keurig brewers in general," and your answer

was "only the one that I have reviewed for this case. In

general. No"? Do you recall giving that answer?

A Yes, I do.

Q That was an accurate answer when you testified

at your deposition; isn't that correct?

A That's correct.

Q You don't own a Keurig brewer, do you?

A Only one that I was sent in connection with this

case. So I suppose actually Solofill owns that.

Q But you don't own a Keurig brewer; right?

A Not personally, no.

Q And you never have?

A I never have.
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Q You don't drink coffee?

A I do not drink coffee.

Q In fact, you've only tried coffee on one or two

occasions; isn't that right?

A That is what I testified in mydeposition,

that's right.

Q And the last time was over 30 years ago?

A when I was in the Army, approximately 30 years

ago, yes.

Q Coffee is not your thing; right?

A Coffee is not mything, that's correct.

Q You're not an expert in beverage brewing; isn't

that right?

A I've learned what I needed to know about

beverage brewing since being engaged in this case. Prior

to that, I had no exposure to beverage brewing, per se.

Q Dr. Howle, if you could, please, turn to

exhibit -- your deposition, excuse me, page 204. Let me

knowwhenyou're there, please.

A Okay.

Q If you could look on page 204 at lines 21 to 23.

A Okay.

Q I asked you "okay. Let me ask you, do you

consider yourself an expert in beverage brewing?" And you

answered "we've covered that. I do not."
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Do you recall giving that answer to myquestion?

A I do recall giving that answer.

Q And that was an accurate answer; isn't that

CO11'I"ECt ?

A That was an accurate answer, yes.

Q Andyou're not an expert in flavor extraction;

isn't that right?
A I have not workedwith flavor extraction before

being engaged in this case.

Q You're not an expert in flavor extraction; isn't

that correct?

A I claimed in mydeposition that I'm not an

expert in flavor extraction. However, when I look at the

'32O patent, I only see "flavor" once and "strength" twice.

WhenI look through the claims, I see "fluid mechanics." I

see "heat transfer." I see "mechanical components " I see

"flow and porous media." And so I would expect that

somebody, as I stated, who is an expert, a mechanical

engineer would need to be an expert for this case.

Q You're not an expert in the science behind

beverage brewing; isn't that correct?

A I've learned what I needed to know since I

became engaged in this case.

Q If you could turn, please, to your deposition at

page 218.
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A Okay.

Q Are you there?

A Yes.

Q I would like you to look at lines 4 through 9.

Do you recall at your deposition I asked you "and you're

not an expert in sort of -- in flavor extraction of coffee;

right?" Answer, "I'm not an expert in flavor extraction."

And then I asked you "or the science behind beverage

brewing; right?" Answer, "correct."

Do you recall me asking those questions and you

provided those answers?

A Yes.

Q That was accurate when you said that at your

deposition?

A That was accurate as I said it, but as I said,

I've learned what I needed to know since I became engaged

in this case.

Q Myquestion, Dr. Howle, is whether your

responses on page 218, lines 4 through 9, of your

deposition were accurate as you were under oath. were they

accurate?

A They were accurate, yes.

Q Dr. Howle, you are familiar with the K2 and K3

products?

A I am, yes.
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Q Okay. You could use the K2 or K3 products to

hold spare change; right?

A Yes, you possibly could.

Q But that wouldn't be a substantial noninfringing

use; right?

A I would not consider that to be a noninfringing

use because it's so far removed from the intended purpose.

Q And the intended purpose of the K2 and K3

products is that they are supposed to be used with the

Keurig unit to brew coffee or tea; is that right?

A That is the main purpose of those, yes.

Q It is the intended purpose, isn't it?

A It is the intended purpose, but there are

subsidiary uses as well.

Q Okay. If you could turn to page 239 of your

deposition, please.

A Yes.

Q I would like to focus your attention starting on

lines 14 through 20 on page 239. I asked you "what's the

intended purpose of a K2 or K3?" And you began your

answer, "well, as it states," and then your counsel

said "same objections." And then you continued, "as it

states on the front side of the package, it's to be used

with the Keurig unit to brew coffee or tea."

Do you recall me asking that question and you
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providing that answer?

A I do recall that, yes.

Q That answer is accurate, isn't it?

A That answer is accurate.

Q I want to ask you a few questions on the K—Cup.

Now,if you could turn to your binder that So1ofill's

counsel gave you, and if you could turn, please, to

RX—1004. Just let me know when you're there.

A I'm there.

Q What is it?

A This is a patent to Beaulieu that describes a

K—Cup.

Q So you understand -—well, let me step back.

Yousaid it's the Beaulieu reference; is that right?

A That's correct.

Q That's U.S. patent 6,079,315?

A Yes, that's right.

Q It's your testimony that this patent describes a

K—Cup?

A Yes.

Q There's a patent referenced in Beaulieu,

5,840,189 to Sylvan; isn't that right?

A Yes, there is.

Q And in your binder, RX-1005, that's the Sylvan

patent?
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A That is correct, yes.

Q Before this case, did you know what a K—Cupwas?

A I did. '

Q How did you know that?

A I had seen them at various hotels and houses

that we rented.

Q You saw them on TV?

A Saw them on TV and through media, yes.

Q You had them at a house that you rented?

A Yes, that is correct.

Q Youdidn't use it or pay muchattention to it;

right?

A I did not use it, no.

Q And before your involvement in this case, that

was the total experience you had on Keurigs and K-cups;

right?

A That is correct, yes.

Q Is it fair to say that before this case you were

not familiar with the structure of a K-Cup?

A I would say that's a fair statement, yes.

Q Did you look at any K-Cuptechnical references

before your work in this case?

A No, I did not.

Q So you did not consult any technical references

concerning how these products were designed?
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A Prior to mywork on this case, I did not.

Q Let's take a look at that Sylvan reference that

has been identified as RX-1005. Take your time to look at

the patent. Myquestion is, in the figures of Sylvan, the

patent refers to element 12 as a base; isn't that right?

A They actually refer to the entire cup as a base,

but it has a lower componentwhich I think they call out

with another element number.

Q My question ——maybe it's helpful for you to

look at the patent, but all I'm asking you is that the

patent refers to element 12 as a base?

A They do call that a base, yes.

Q Okay. And in the figures, the patent refers to

element 12 a as a side wall of the base 12; isn't that

right?

A Correct also, yes.

Q And in the figures of Sylvan, the patent refers

to element 14 as a filter element; isn't that right?

A Yes; that's correct.

Q So the filter element 14 is joined to the side

wall 12a of the base, right, in Sylvan?

A According to their element language, if you look

at figure 5, there are two possible embodiments. On the

left-hand side of that, you see the filter element 14

joined to the side wall of 12. On the right—hand side of
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that, you see the filter element 14 overlapping the upper

lip and engaging with the cover 16. So yes, one of those

embodiments shows that.

Q Just so we're clear, if you could turn back to

your deposition, looking at the bottom of page 139 to 140.

A Okay. I'm there.

Q Excuse me. Actually 138. I'm looking at lines

2 through 5. So I asked you "so the filter element 14 we

knowis joined to the side wall 12a of the base, right, in

Sylvan?" Andyour answer, "it states that in Sylvan, yes".

Do you recall me asking that question and you

providing that answer?

A Yes, I do.

Q Your answer at your deposition is accurate,

isn't it?

A Yes; that's correct.

Q Andit's fair to say, then, that the base l2 is

supporting the filter element 14; isn't that right?

A In the left—hand embodiment, that's true. In

the right—hand embodiment, that's not the case.

Q If you would look at 139 of your deposition,

starting at question 20. I asked you "okay. Is it fair to

say, then, that base 12 is supporting the filter element

14?" And your counsel objected "asked and answered." You

took a look at Sylvan, and then you answered "well, it's
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certainly attached. It looks like it's suspended. I

suppose I ——it could be supported by what's called 12."

Do you recall giving that answer in response to

my questions?

A I do recall that, yes.

Q That was an accurate answer?

A Yes, it was; in one embodiment, it certainly

was.

Q Okay, Dr. Howle. If you could turn to your

witness statement, RX—1085C.

A Okay.

Q If you could turn to question and answer 240.

A Okay. I'm there.

Q Now, I want to be very clear. I'm not going to

be asking you questions about claim construction. I just

want to ask you some questions about your written

description opinion. Okay?

A I'm sorry. The last part, I didn't hear that.

Q I want to ask you some questions about your

written description opinion. Is that all right?

A Yes, of course.

Q Now, you believe that if Respondents’

construction of "a container adapted to hold brewing

material" is not adopted, then the '32Opatent is invalid

for lack of written description; isn't that right?
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A Yes, that is what I wrote in my witness

statement, that is correct.

Q And just to be clear, I'm not asking you about

claim construction, but I want to confirm that the

Respondents’ construction is "a container adapted to keep

brewing material in a separate pod"; isn't that correct?

A Yes, that's myunderstanding, yes.

Q Okay. Now, again, I want to be very specific,

because I don't -—the questions I want to ask are very

specific. So in this case you submitted two expert

reports; isn‘t that right?
A That's correct.

Q Okay. And after that, after you submitted your

expert reports, you were deposed; isn't that correct?

A That is right, yes.

Q Now, at the time of your deposition, you had not

done anything to educate yourself on the state of the art

in 2007 with respect to beverage brewers and pods; isn't

that correct?

A The first part of your question was prior to my

engagement; is that right?

Q Myquestion was, at the time of your

deposition -­

. A Okay.

Q -- you had not done anything to educate yourself
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on the state of the art in 2007 with respect to beverage

brewers and pods; isn't that correct?

A No, that's not correct. In fact, we just

discussed this a few minutes ago. I understood the

question in the deposition to meanin addition to the

materials that I presented there. Since being engaged in

this, I spent quite a bit of time understanding the state

of the art of beverage brewers in 2007.

Q Okay. Would you, please, turn back to your

deposition, page 240. At line 13, I asked you "In

connection with your work in this case, did you do anything

to educate yourself on sort of the state of the art in 2007

with respect to beverage brewers and pods?" And you

answered "No, I did not, actually." And then I asked

you "Okay. Is there anything that you'd like to change or

clarify with respect to your testimony today?" Andyou

answered "No."

Do you recall me asking you those questions and

you providing those answers?

A Yes, I do.

Q And those answers were accurate?

A Again, I understood your questions to mean prior

to being engaged in this case.

Q Where in your deposition do you recall telling

me that?
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A Actually, we had reviewed the materials in my

expert report of what I had gone over. So I didn't think

it needed to be explained.

Q So when I asked you if there is anything you

want to change or clarify, you said "no"; correct?

A Again, I was in the same frame of mind. That is

what I said, yes.

Q And you were under oath, weren't you?

A I was under oath.

Q And you were telling the truth?

A I was telling the truth.

JUDGEESSEX: Counsel, you don't need to keep

asking those things. I knowwhat a deposition is. It

isn't helpful to me.

BY MR KUNDU:

Q Dr. Howle, if you could turn back to your ~- the

binder that was provided to you from Solofill's counsel.

A Yes.

Q And if you could turn, please, to exhibit -­

just give me one moment. Sorry about that.

If you could turn to RX-1003, please.

A Okay.

Q What's this exhibit, RX—1003?

A This is the Nordskog patent.

Q And this is a reference that you analyzed in
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connection with this case?

A Yes, it is.

Q Okay. And the Nordskog patent is U.S. patent

3,878,772?

A Yes; that's right.

Q Okay. Now, in connection with your opinions on

this Nordskogreference, you believe that instant coffee is

brewingmaterial; isn't that right?

A I do believe that. In fact, it states here in

this patent that this is a brewing machine for use with

instant coffee granules.

Q Whenyou're saying that you believe instant

coffee is brewing material, that's based on your incomplete

knowledge on the subject because you don't have expertise

in food science; isn't that right?

A It's based on myunderstanding of the English

language. "To brew" means to infuse with hot water.

Q So it's only based on your understanding of the

English language?

A And what I've learned since I began this case.

Q Okay. If you could turn to page 101 of your

deposition.

A Okay.

Q I'm starting at line 23.

A I'm sorry. Which page?
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Q Page 101, starting at line 23, and continuing on

to page 102. I asked you "when you're saying that, you

know, you consider instant coffee to be brewing material,

what level of skill are you applying?" And you

answered "as I stated before, I do not have expertise in

food science, so I'm stating only my incomplete knowledge

in the subject."

Do you recall me asking that question and you

providing that answer?

A I do recall that, yes.

Q If you could turn back to the Nordskog

reference.

A Okay.

Q Now, in your opinion, the Nordskog reference

discloses a brewing chamber; isn't that right?
A Yes; that is correct.

Q Andyou believe that in the closed position

cover 48 and the base 50 of Nordskog forms a brewing

chamber; isn't that right?

A That was my written opinion, yes.

Q Just to be clear, in the closed position, the

cover 48 is not in contact with the base 50; isn't that

right?

A That is true.

Q Okay. And Nordskog uses the phrase "brewing
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chamber"; isn't that right?

A Yes, it does.

Q And it uses that phrase to refer to a coffee

can; is that right?

A He uses that phrase to refer to the space

between 48 and 50.

Q Now, if we could look at the "abstract" of

Nordskog. Do you see that?

A Yes, I see the abstract.

Q Andthe first sentence says "the reusable coffee

maker container of this invention is to be employedin

combination with prior art structure comprising a coffee

maker which uses the coffee supply can itself as the

brewing chamber."

Do you see that?

A Oh, that is correct, yes. I do see that.

Q So this is referring to the coffee supply can

itself as a brewing chamber?

A Nordskogrefers to that, yes.

MR. KUNDU; Your Honor, could I have one moment,

please?

JUDGE ESSEX: Sure.

MR. KUNDU; Your Honor, I don't have any further

questions.

JUDGEESSEX: All right. Doctor, let me ask you
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a couple, because it's myprerogative.

THE WITNESS:

JUDGE ESSEX:

you're familiar with the

Yes, your Honor.

He had asked you about whether

science of coffee makers or

something along those lines.

Do you recall

THE WITNESS:

JUDGE ESSEX:

mechanical engineering.

have the specifications,

THE WITNESS:

JUDGE ESSEX:

wouldn't know about?

THE WITNESS:

JUDGE ESSEX:

that?

Yes, I do; yes, sir.

And you are a doctorate in

If you look at the coffee maker,

schematics or whatever for it.

Yes, sir.

What science is there in that you

None, your Honor.

You say you hadn't made those.

But in terms of the science that goes into that, I assume

we have fluid dynamics?

THE WITNESS:

JUDGE ESSEX:

THE WITNESS:

Fluid dynamics.

Wehave heat transfer?

Yes, sir, heat transfer, transport

in porous media, granular material, percolation theory.

All of that is encompassedwithin mechanical engineering,

your Honor.

JUDGE ESSEX: That was kind of what I was

thinking. So you hadn't tried to build one or tear one
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downbefore, but you haven't found science in there that is

beyond what you are familiar with; is that fair to say?

THEWITNESS: I absolutely not, your Honor.

JUDGEESSEX: I had Army coffee once at

Grafenwoehr when I was stationed for a week. They have

made some improvements since then. You might try it again

some day.

THEWITNESS: I will keep that in mind, your

Honor.

JUDGE ESSEX: Staff?

MR. WILEY: No questions for this witness.

JUDGEESSEX: All right. Any redirect?

MR. NIENSTADT: I do have a few questions on

redirect, your Honor.

JUDGEESSEX: All right.

REDIRECT EXAMINATION

BY MR. NIENSTADT:

Q Dr. Howle, I just have a couplegof quick

questions, a few quick questions. Doyou recall that

Mr. Kundu asked you various questions about whether you

reviewed any technical references in preparation for the

case and reviewed anything to familiarize yourself with the

state of the art of beverage brewing machines in 2007,

questions along that theme?

A Yes, I do remember that.
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Q And do you remember the answer that you gave?

A Yes. I gave an answer that I did not, but I

interpreted his question to meanprior to myengagement in

this case.

Q And I believe you mentioned to Mr. Kundu that

there were a bunch of materials and items, various items

that you had reviewed?

A That's correct. I reviewed manypatents and

manytechnical references, as well as the physical machine

and all of the samples ——all of the components at issue in

this case.

Q Would you, please, turn in the cross—examinati0n

binder that Mr. Kundu gave you to Exhibit CX—301. That's

your initial expert report.

A Okay.

Q Would you, please, turn to page 3 of that

document?

A Okay. I'm there.

Q Wouldyou, please, look at III, line 12.

There's a list of items A through N. Do you see those?

‘A I do see those.

Q Are those some of the materials that you

reviewed?

A Indeed, they are.

Q Would you, please, turn to CX-303. That's your
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corrected rebuttal expert report, and specifically, would

you, please, turn to page 3 again.

A Okay.

Q I'm sorry. I gave you the wrong page number.

Give me a momenthere to find it. Would you, please, look

at page 2, paragraph 6.

A Yes, I see that.

Q would you, please, read paragraph 6.

A "A list of materials that I have received and

considered is also set forth in the Howleinitial report.

In addition to the materials in this list, for the present

rebuttal report I have also considered the Phillips report

and U.S. patent number 6,832,542 to Hu, et al."

Q And have these two expert reports, CX-301 and

CX-303been provided to Complainants‘ counsel to your

knowledge before the deposition took place that Mr. Kundu

was citing from?

A Yes, they had.

Q And did you discuss any of these items that you

had reviewed in the deposition, in the same deposition that

Mr. Kundu cited from?

A Quite a few of them, yes.

Q will you, please, turn to CX-298. That's the

first exhibit in Mr. Kundu's cross-exam binder.

A Okay.
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transcript page 132.

A Okay. I'm there.

Q And would you, please, look at lines 21 through

24? I will read them. Mr. Kundu asked "what references

did you look at in order to analyze the structure of a

K—Cup?" And your answer was "the physical samples and any

references that are stated in myreport here."

A That's correct.

Q Andis your report there referring to at least

one of your expert reports?

A It certainly is, yes. »

MR. NIENSTADT: No further questions, your

Honor.

JUDGEESSEX: All right. Any recross as a

result of those questions?

MR. KUNDU: No, your Honor.

JUDGEESSEX: All right. Staff?

MR. WILEY: No, your Honor.

JUDGEESSEX: All right. Thank you very much.

Doctor, I appreciate your testimony. It's very helpful,

and I thank you very much, and you're excused.

THE WITNESS: Thank you, your Honor.

JUDGEESSEX: Respondents?

MR. MEI: Your Honor, previously, Respondents
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intended to call Jay Brewer, a third-party witness, but at

this time Respondents withdraw that witness.

JUDGEESSEX; All right. Fair enough. Any

others?

MR. MEI: No others. Thank you.

JUDGEESSEX: All right. Complainants?

MR. KUNDU: Yes, your Honor. We will call

Mr. Paul Phillips again for his rebuttal witness statement.

JUDGEESSEX: All right. Mr. Phillips, you have

been previously sworn in this case. I remind you that you

are still under oath.

Whereupon,

PAUL PHILLIPS

resumed the stand and, having been previously duly sworn,

was examinedand testified further as follows:

DIRECT EXAMINATION

BY MR. KUNDU:

Q Goodafternoon, Mr. Phillips.

A Good afternoon.

Q You have a binder placed in front of you. Do

you see that?

A Yes, sir, I do.

Q What does it state on the front?

A "Rebuttal witness binder of Paul Phillips."

Q Wouldyou, please, open the binder and turn to
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A Yes, sir.

Q Do you recognize the document that's been

identified as CX-4C?

A Yes, sir.

Q What is it?

A The rebuttal witness statement of Paul Phillips

Q Mr. Phillips, would you, please, turn to the

last page of the witness statement?

A Yes, sir.

Q Do you see a signature?

A I do.

Q And is that your signature?

A It is my signature.

Q AndMr. Phillips, does this witness statement

contain your answers to the questions from counsel?

A Yes, it does.

MR. KUNDU: I pass the witness at this time,

your Honor.

JUDGE ESSEX: Thank you.

MR. PEARSON; Your Honor, briefly, I would like

to discuss somematters that are confidential. I think I

can do that at the beginning, if we could go confidential,

and then shortly after that -­

JUDGEESSEX; All right. Whose confidential?
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MR. PEARSON: It will be ARM‘s confidential.

JUDGEESSEX: All right.

(Confidential session follows.)
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OPEN SESSION CONTINUED

Q Mr. Phillips, before we continue with this line

of questioning, could you explain what binders you have in

front of you now?

A There are several on the desk. I have a binder

labeled "witness binder cross for Paul Phillips rebuttal."

I have a binder labeled "rebuttal witness binder of Paul

Phillips." Andthere remains a binder that is "Witness,

binder, U.S. patent 8,720,320 and prosecution history" that

is on this corner. Andthere's something up here that I

don't believe belongs with -­

Q Could you just read what's on the cover of it?

A “Cross-examination binder for Dr. Howle."

MR. PEARSON: Permission to approach, your

Honor.

JUDGE ESSEX: Yes.

BY MR. PEARSON:

Q Mr. Phillips, what's your understanding of the

written description requirement?

A In general language, and again not being a

lawyer, I can't give that to you from a legal perspective.

But there needs to be within the written description of the

patent enough information for a person skilled in the art

to be able to understand and practice the invention.

Q So your understanding is there has to be enough
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information for them to understand and practice the

invention?

A Yes, sir.

Q And when you say "practice," do you mean make or

use the invention?

A Yes, sir.

Q Are you familiar with the enablement

requirement?

A No, I'm not.

Q. But you reviewed the written description

requirement in the model jury instructions; right?

A I did, but you're asking me if I recall of that

extemporaneously, and I would say I do not right now.

Q Would you say that ——so you're not familiar at

all with the enablement requirement; is that what you're

telling me?

A I'm not going to say I haven't seen the term,

but I couldn't explain it to you present here without

referring to other information.

Q If I told you that the enablement requirement -­

and I'm telling you, that the enablement requirement

involves making and using the invention, would that sound

familiar to you?

MR. KUNDU: Your Honor, I would object.

Solofill doesn't have an enablement defense in their
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prehearing brief. So I'm not sure what this line of

questioning is relevant to.

MR. PEARSON: Your Honor, we agree, we have not

presented an enablement defense. I'm questioning

Mr. Phillips‘s understanding of the written description

requirement to see if he was following an enablement

standard or someother standard.

JUDGEESSEX: Again, he's not a legal expert.

Staff?

MR. WILEY; Your Honor, the Staff agrees it

seems to be outside the scope.

JUDGEESSEX: Since we're not doing enablement

as a defense, I don't see what you're doing with this right

now. I would ask you to wrap up and move on.

MR. PEARSON: Understood, your Honor.

BY MR. PEARSON:

Q Mr. Phillips, do you understand that the written

description requirement at issue in this case, that the

requirement ensures that the issued claims correspond to

the scope of the written description that was provided in

the original application? Doyou understand that?

A I would say you're talking about legal

principles that I maynot be fully aware of.

Q Doyou understand that the written description

requirement is satisfied if a person having ordinary skill
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reading the original patent application wouldhave

recognized that it describes the full scope of the claimed

invention as it is finally claimed in the issued patent and

that the inventor actually possessed that full scope by the

filing date of the original application?

A I've seen some of that language, but to say I

fully understand that would assume that I have legal

knowledge, and I do not.

Q Doyou believe that that description should be

somewherein the written description for it to be

satisfied, the written description requirement?

A Please clarify.

JUDGEESSEX; Counsel, you're asking an awful

lot of lawyery—soundingquestions. I would ask you to

consider that he is an engineer and has some food knowledge

rather than legal knowledge, because these are questions

that, I think, are fully within myscope and not his.

MR. PEARSON: Understood, your Honor. I will

move on.

BY MR. PEARSON:

Q Now, earlier on ——during the cross-examination

of your testimony, your written statement as a part of the

Complainant's case, we spent a lot of time going through

the embodiments.

Do you recall that?
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A I definitely do, sir.

Q At the very beginning. And it was in the

context of the claim construction for the phrase "to hold

brewing material."

A Yes, sir.

Q And part of that, you opined in your -- on

direct that the construction included an integrated mesh,

the scope; right?

A Could you show me the reference you're

referring?

Q Well, maybe I will rephrase the question, and it

would be helpful.

Youbelieve the claims as finally issued

included using an integrated meshfilter; right?

A I believe that the claims as finally issued are

silent on the type of filter that could be used, which

wouldallow one skilled in the art to practice it with any

of the available methods.

Q Wealso used the phrase "filter media." I used

the phrase "integrated filter media." Is your opinion the

same, that the final issued scope of the claims covers an

integrated filter media?

A Yes, it is.

Q And then also during that line of questioning,

we went through each embodiment. I'm trying not to do that
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again here. Andyour conclusion was, after going through

those embodiments, that there was not an integrated mesh

filter in any of those embodiments;is that correct?

A My conclusion was none of the embodiments

describe that, but likewise, none of them precluded it.

Q And the same goes for if we use the

definition "filter media"or "integrated filter media,"

that nothing in the drawings and nothing in the description

describe an integrated filter media; is that correct?

A That's correct.

Q And I believe your opinion is that it would have

been a design choice?

A That's correct.

Q And we also discussed during that

cross-examination the My K—Cup.

Do you recall that?

A Yes, sir.

Q And that was the one example you provided in

your opinion that described an integrated mesh; is that

right?

A That was an example that was provided which was

as well to indicate that that was knownto one skilled in

the art and knownto the industry prior to the date of this

patent. A

Q And we also discussed how that My K-Cup was a
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fundamentally different system.

Do you recall that?

A Yes.

Q And you agree that the My K—Cupis a

fundamentally different system?

A Yes, but it's an example of how one in this

exact same field would use an integrated mesh.

Q And we compared the My K—Cupto a reference to

Sweenyduring that. Do you recall that?

A Yes, sir.

Q And that you agree that Sweenyis very similar

to the MyK—Cupin that it describes an embodiment like the

My K—Cup?

A There are similarities in the embodiments, yes.

Q And you agree that Sweeny was a fundamentally

different system than the '32Opatent; right?

A Sweenyis a system that, yes, is converting the

existing brewer into a different functionality brewer. So

that is fundamentally different than a system that is

keeping the brewer the same and allowing you to use

different brewing material options.

Q So even though Sweeny and My K-Cup is a

fundamentallydifferent system, you still think that that

provides support to satisfy the written description

requirement?
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A Again, I think that is providing an example of a

integrated filter media and how it can be employed in a

very similar application.

Q Let's move on.

A Thank you.

Q Wealso discussed, or at least I discussed in

the opening and, I believe, briefly we discussed the

reference in Nordskog.

Do you recall that?

A Yes, sir.

Q Could we pull up the Nordskog patent, please.

Mr. Phillips, can you see ——do you see an image

on your screen there?

A I do.

Q What are you looking at?

A I'm looking at the front page of U.S. Patent

3,878,772, assigned to Robert A. Nordskog. And it's

RX—lOO3.

Q Andyou understand that Solofill has cited this

patent as a reference that anticipates the asserted claims;

right?

A That's myunderstanding.

Q There are several disputes involved with this

reference; right?

A Yes, sir.
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Q One is whether instant -—whether brewing

material includes instant coffee; right?

A That would be one.

Q And another dispute was whether the knives

labeled 49 are considered needle-like structures; is that

correct? .

A That's correct.

Q If we could take a -- well, we will just keep

this image upright here. Focused on the dispute over

whether "brewing material" includes instant coffee, your

opinion is that it doesn't; right?

A That's correct.

Q Instant coffee is not brewing material. Do you

think that the Nordskogreference considers instant coffee

to be brewing material?

A I note that they use words in there that would

suggest brewing. I believe that would be incorrect

statements on the part of whodrafted that patent. Again,

as one with experience in the food industry, I have

reasonably good knowledge about what is instant coffee and

what is a brewable material. The brewing process

associated with instant coffee happenedprior to it

becominginstant coffee. It's a commercialprocess.

Q So that process -- I believe your opinion was

that process is different, and it's not brewingbecause the
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brewing happens first; right?

A The brewing happened remote. Typically, it's in

a commercial process, and then what you have is a soluble

powder and maybeto help you understand better, that

soluble powder of instant coffee is ——the way it can be

used with the Nordskoginvention is no different than the

soluble powder of a chocolate. So to use a brand people

maybe familiar, Nestle's Quik is a powder. That's an

equivalent. I could put it in there instead of the instant

coffee. I could run the operating cycle that runs hot

water in there, and I would be creating resolubilized hot

chocolate, the same way that I would be creating

resolubilized coffee. Clearly, with the chocolate, there's

no brewing that happens.

Q Now, instant coffee is made by brewing,

according to you, coffee grains. Thenafter that, there is

this extract; right?

A There's a process that dehydrates that brewed

coffee, and the resultant product is a —-typically a

powder or crystal form. There are commercial processes

that can be used to enhance it, change it, apply other

flavorants to it and the like, but those are probably not

relevant to whether it's instant coffee or not.

Q So one way to describe the process of making

instant coffee is you could pass water through ground
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coffee beans and get a material after that; right?

A You would have brewed coffee after that.

Q Then you would dehydrate that brewed coffee?

A You would remove the liquid, and what's left is

a soluble powder that can then he -—the term I would use

is resolubilized so you can mix it with water and with

sufficient agitation, and you end up with liquid coffee

again.

Q Did you consult any dictionary definitions when

understanding the phrase "brewing material"?

A Dictionary definitions, not as muchas my

industry knowledgeas well in the case of what is instant

coffee versus brewed coffee. I located and provided a

couple of references that verify the viewpoint that I've

expressed.

Q What are those references?

A I believe they're contained in the materials

provided, and I can look them up -­

Q That's okay. You're talking the two articles, I

believe; right?

A Two books.

Q Two books. Did you know that Merriam—Webster

defines to "brew" to make coffee?

A I haven't seen where you looked that up. Again,

with my industry knowledge, I would look at what is to brew
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can brew other things as well.

Q Do you know that Merriam—Webster defines the

term "brew" to make tea?

A It would make sense, yeah.

Q That wouldn't surprise you, would it?

A No.

And they also define it to make beer?Q

A Yes.

the NewOxford American DictionaryQ And

defines "brew" to make by mixing it with hot water. Would

that surprise you?

A That would seem to be an inaccurate definition,

but I don't knowwhat that dictionary is. So I can't say

whether it surprises meor not.

Q Mr. Phillips, have you ever made beer?

A No, sir, I haven't.

Q Are you familiar with the process of brewing

beer?

A To a certain degree. I've visited a brewery as

an experience before.

Q Are you familiar with the home brew process?

A In the generalization that it is trying to

replicate that commercialscale process at a small level

for a homeuser.
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Q You understand that a person who makes beer,

homebrew would buy an extract that has been dehydrated?

Do you understand that?

A An extract of what?

Q Well, it would be a syrup, or it could be a

soluble powder. Do you understand that?

A Again, my understanding of brewing a beer is

that it is more of a cooking process that involves grains

and other agricultural materials and if someoneis adding

somethingsoluble, it's to provide other flavor ants or

functions. But the primary process is different.

Q Do you understand that someone who brews beer

can take and often takes a soluble powder and mixes it with

hot water, and that's the brewing process? Did you

understand that?

A Not the way I understand the brewing process,

no, sir.

Q But another way is to take a syrup, which has

been ——some of the water has been removed and to mix that

with hot water, and that would be a brewing process?

A Are you saying this is a beer syrup or an

ingredient syrup?

Q It would be an extract that's already been made

by a commercial process somewhere, but the person who is

doing this at their own homewould put that in a pot of
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water and mix it with hot water, and that would be the

brewing process.

Did you understand that?

A Again, I'm not an expert on home brewing

processes of beer. The brewing processes I knowassociated

with beer involve a cooking of grains and other

agricultural materials.

Q And you could cook grains, you could pass water

through grains in addition to all those to brew beer.

' Do you understand that?

A Again, the process as I understand it involves

that and yeast and allowing a fermentation to occur. So

something that does all those processes up front and then

turns them into a soluble powder or a liquid syrup, to me,

that's a mid-process product of somesort. That's a

concentrate as opposed to brewing agricultural materialsl

Q It sounds a lot like making instant coffee or

using instant coffee, doesn't it?

A Which does?

Q Brewing beer, using a dehydrated extract.

A Again, I'm not familiar with the ability to do

something that's called brewing of beer. Youmight be able

to resolubilize a previously brewedor previously processed

ingredient that way. I'm speculating, because I don't have

deep familiarity with that.
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Q Did you know that there is a disposable K-Cup

that uses instant coffee?

A I'm not familiar with that particular item. Is

that a Keurig-produced product, or is that something that

has come out later?

Q I believe it's made by Groves Square Coffee.

Are you familiar with that name?

A I'm not. That sounds like something that is

other than a ——something that's one of the Keurig-licensed

products, but I'm not familiar with that particular

company.

Q Would you be surprised to see a K-Cup or K-Cup

cartridge with instant coffee in it?

A Surprised, I think, would be a personal

response. There's no reason whyone couldn't put a soluble

powder in a K-Cupconstruction and run water into it and

resolubilize that and have it comeout as a finished

beverage. Youmight have elements there like a filter that

really don't do the same function, but I mean, I recall as

example, when we were doing the work at Coke, some of the

things that we did in our pods involved soluble powders.

Welooked at the patent earlier from Hu where they were

trying to take a soluble coffee and make a simulated

espresso by passing hot water through it.

So technically being able to do it is very
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plausible. Whether a consumer would buy it, I think, is a

different question and not necessarily one that I'm

qualified to answer.

Q Let's move on. There's a dispute in Nordskog -­

and when I say move on, I mean beyond the instant coffee

line of questioning.

A Sure.

Q Nowlet's talk about the dispute over whether

Nordskogdiscloses a needle-like structure. If we could

zoomin on this figure and, if possible, highlight items

49, there is a dispute in the context of this anticipation

argument on whether these knives highlighted here and

labeled 49 are needle-like structures.

Are you familiar with that dispute?

A In a general sense, yes.

Q Andit's your position that these knives are not

need1e—likestructures; right?

A Not in the same way that they're described in

‘32O.

Q Andyou understand Solofill‘s position that

these knives are needle-like structures?

A That's myunderstanding.

Q Youunderstand that a needle, according to its

plain and ordinary meaning, could take on many forms;

right?
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A It's another one of those broad terms, yes.

Q And its broad definition could include a range

of things, like a sewing needle? The shape at least of a

sewing needle, would you consider that a needle?

A I think a sewing needle would be generally

assumed to be a needle, yes.

Q Or a speedometer needle has a pointed end on it;

right?

A Sometimes it's referred to that way, or some

people call that a pointer. Yes, I've heard that term.

Q We have a syringe, maybe you would find in a

hospital somewhere, that would also be considered a needle;

right?

A It would be, and that would be something that,

in addition to having a shape, has also got a hollow

feature that allows liquid to pass through.

Q So those are all needles, and you agree

that "needle" has a broad definition. The phrase used

is "needle—like"; right?

A Yes.

Q So wouldn't needle—like have an even broader

definition than "needle"?

A Needle—likejust by itself starts to have a

broader definition. Myunderstanding of needle-like in the

context of '320 involved the other functions of that
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needle, which had to do with receiving fluid.

Q Does the '320 patent limit this needle-like

structure, specifically limit it to any type of structure

that you recall?

A It tells mewhat that needle-like structure is

intended to do and what it needs to do. So it needs to be

able to pierce the cartridge of a K-Cup. If we're talking

about the lower needle in this case, it needs to be able to

receive liquid from the K-Cupand convey it to the cup for

the user.

Q Is it your understanding that these knives here

puncture a container in Nordskog?

A Myunderstanding is in Nordskog they do none of

that. It's only in the prior art that they have a

function. In Nordskog, those knives are actually rendered

unused and they are, in fact, covered and prevented from

interacting with anything.

Q Isn't it true in the '320 patent that

needle-like structure is rendered unused?

A It's true that whenusing the pod adaptor, as we

were calling it earlier, and not wanting to debate that

term, in a Keurig, then those needle—like structures have

limited use.

Q So they share a similarity with Nordskog in that

they're rendered useless?
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A I wouldn't say they're rendered useless. They

have limited use. In certain embodiments,they are still

capable of receiving fluid. t

Q Let's move on. If we could pull up the Beaulieu

patent.

A Okay. What's the reference for that one,

please?

Q It's RX—1004. It should be in your binder, and

we have a picture of it on the screen in front of you.

Where is the base in this figure? R

A In the figure on the front, it's probably less

than precisely understood. I don't see it having an

identifier comingout.

Q I think we have a better image that may help

this dialogue. If we could take a look at -—in the

opening statement, there's slide 19.

A All right.

Q Mr. Phillips, can you see that image on your

screen?

A Yes.

Q Do you see the area in red, the red horizontal

line?

A I see that area, yes.

Q Do you consider that to be the base?

A I'm trying to discern from this particular image
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if that is the base or if it's the cross-hatched area that

is below that. I think that maybe what is actually the

base of that device.

Q You say it is the base?

A I'm saying, I don't think that is. That looks

to me like the bottom of the filter.

, Q Where would the base be?

A Again, the base would be below that. In this

figure, it doesn't appear to have an identifier callout on

it. But the next surface outside of what is shownby the

green and red boundaries, to me, I think, is the housing or

the cup for the K-Cup, and the base of it would be the

bottom surface.

Q Do you recall providing an opinion on why that ­

red area is not the base?

A If the red area is what I was referring to in my

opinion, that is the bottom of the filter, and the bottom

of the filter is not the base. It is suspendedabove the

base or in manyof the implementations, and it is not the

area that is pierced by the lower needle. In a K-Cup, the

base has to be able to be pierced by the lower needle.

Again, looking at this, I believe the lower

needle is the purple—1ike item which your color code

identifies, which this mechanism,as it is taken from the

position you see it nowinto a brewing position, that whole
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assembly moves down, and that purple needle then is able to

contact the base, again the area that's not called out.

It's above the opening 88 that lets the needle pass through

the mechanism,and it's the next surface that's not called

out that's cross—hatched.

Q Is it accurate to say that you don't think this

is the base because it's not at the bottom of this

cartridge?

A Mystatement would be yes, the base of the

cartridge is the bottomof the cartridge.

Q Doyou recall also stating that the reasoning

that this is not the base is because it's not referred to

as the base in Beaulieu or a patent that Beaulieu

incorporates by reference? Doyou recall that?

A I do. I believe the feature that I'm calling

the base was, in fact, called out by that referring patent

or the incorporating patent as a base. And I believe

that's a consistent description of what the base is.

Q And is that patent the ‘I89 patent? Is that how

you remember it?

A I don't remember the number. I believe it was

one of the ones assigned to Sylvan. If we can look at it,

I'm happy to verify.

Q If we could pull up that patent, 'l89 to Sylvan.

Actually, let's scratch that. I don't think weprovided
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that to you in your cross binder.

A Okay.

Q Wecan take a look at your statement instead,

and let's look at CX-4Cat .pdf page 16, answer number 53.

This is your discussion about whythe filter in the '189

patent is not the base. AndI direct your attention to the

middle of this where it starts saying "the filter element

14 is not the base 12," and the rest of that sentence

says "the filter element 14 is not the base 12, and the

'189 patent does not refer to the filter element 14 as a

base."

Do you see that?

A I'm trying to find it. I'm sorry.

Q There's an arrow right next to the sentence on

the screen.

A I see it now. I was looking at the binder.

Q We've highlighted it there for you. Do you see

that highlighted portion?

A Yes.

Q If we could pull up figure 6 of the '320 patent,

please. Doyou recall a dialogue that you and I had

regarding that figure and where the base was during

testimony this morning?

A Yes, I do.

Q And you consider the base to be at least two
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parts ——or two parts, to be accurate, 602b and 608; right?

A Yes.

Q 608, what is that called in the '320 patent?

A In '320, it's called a platform.

Q Youbelieve that should be considered the base,

even though it's not called the base?

A I believe it should be considered a part of the

base.

Q And that platform 608 is elevated; right?

A It is.

Q So it's not at the very bottom of that

container, is it?

A No, it's not.

Q And it shares similarities with Beaulieu. The

area that was highlighted in red was not called the base

and was also elevated from the bottommost portion of the

container; right?

A It shares that similarity, but from a

dissimilarity standpoint, I believe I was consistent in the

way that I defined elements that were a base. It involved

the ability to be able to visualize that portion or that

element from a direct bottom view of the cartridge. In the

case of the Beaulieu patent, if I was to look at the bottom

of that cartridge, I would be seeing the bottom of the item

that doesn't have a callout, which is the sameas I call
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the base. And I would have no ability to see the filter.

So to be completely consistent on all of those,

I think I am, it needs to be the lower facing surfaces that

one can see from the bottom of the cartridge.

Q If you were to turn this upside down, the

EZ—Cup,because they're so similar, you would see the

bottommost portion 602b; right?

A Right.

Q You would see the spring; right?

A Wewould see a portion of the spring, yes.

Q You would see a portion of 608, what you call

part of the base, what the patent calls the platform;

right?

A I would probably see virtually all of that,

because if I had a filter cup and coffee in there and a lid

on there, it would be displaced down almost to the same

surface as 602b.

Q You could also probably even see the bottom of

the lid; right?

A If I don't have a filter media and coffee in

there, I could potentially see someof it. But if it's

prepared for brewing with the filter paper, as EZ—Cupis

frequently used with, and the brewing material in there,

and whenI put the lid on there, I'm displacing that

platform downvery close to the same elevation as 602b. So
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I compress that spring.

Q Is it your opinion that -- if we could go back

to Beaulieu, to the figure on the front page of Beaulieu,

please.

A Yes, sir.

Q Is it your opinion that the filter, that filter

area cannot be the base because it's the filter? Is that

your opinion?

A It's myopinion that the filter is a different

element. It is not the base, because there's an element

that is the base. Within Beaulieu and within Sylvan and

others, they describe a cartridge shell in someterms or a

base in someterms, and that is the piece that is always,

or the element, that is always pierced by the needle in a

K—Cup.

Q Now, after the K—Cupis punctured, you can see

the base, the bottom of the filter paper; right?

A After the K—Cupis punctured, if you would

remove the cartridge, the K—Cupfrom the machine and invert

it and, were able to shine light in through the tiny hole

that was made by the needle, you might be able to see some

small portion of the filter.

Q Earlier during your testimony, you explained to

the Court where the base was on Solofi1l's product. Do you

recall that?
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A which product?

Q The K2 product.

A The K2 product, yes.

Q This product with the knob at the bottom?

A Yes, sir.

Q And you defined the portion of the base as the

very bottom portion; right?

A That was a portion of it.

Q And then the portion extending upwards from the

very bottom; right?

A Yeah, there are four ribs that comeup, as well

as an annular ring kind of at the bottom of the larger

diameter.

Q Andthen that area that's horizontal to the very

bottom, that would also be a part of the base; right?

A Probably, but I would like to know what you're

referring to. Is that what I'm calling the annular ring?

Q Let's take a look at —-I believe the best

picture is slide 9 of the opening statement. So the

portion directly above that blue triangle wouldalso be the

base; right?

A There's a ring around that area that I would

call the base, and then there are the four rib membersthat

come inwardly from that ring and turn down and then join

with the disk at the bottom.
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Q Do you include that filter area by those four

ribs as a part of the base?

A I would conclude that the ribs are. I wouldn't

concludethat the filter necessarily is.

Q Just so we're clear for the Court, this area

right here, that filter area, besides these four ribs as

you call them, would that be a part of the base?

A In mydefinitions that I've been trying to use,

there are openings in the base in the area that I believe

you were pointing to which reveal the filter material that

are ——that is installed from the inside. I do not

consider the filter material itself as a part of the base.

I consider the plastic material that would be -—again,

trying to see this from side views is hard. If you look at

it from the bottom view, I think it's fairly clear to see

wherethat plastic material is.

Q Let's move on. You formed an opinion on whether

Nordskogand Beaulieu anticipated the '32O patent; is that

right?

A Yes; that's correct.

Q And your opinion was that neither one of those

references anticipate the '32Opatent; right?

A That's correct.

Q And you were asked at some point in your

deposition that if the prior art needed to use the same
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term to anticipate.

Do you recall that?

A I don't recall it specifically. If you could

showme the reference, I will be glad to look at that.

Q Do you remember saying that in all cases the

terms used may not be exactly the same word, but if it is

equivalent in function and form and result, then it would

apply?

A That sounds like something I would have said.

Again, without seeing the reference, I can't say if that's

verbatim correct.

Q Is that your understanding of an anticipation

analysis, that if they're equivalent in function and form,

then regardless of whether they're the same word, they

would apply?

A That would be my understanding.

Q Let's move on to your opinion on whether the

asserted claims are obvious. Doyou recall forming an

opinion on obviousness?

A I believe so.

Q And you were asked if you were familiar with the

term "analogous art."

Do you recall that?

A I don't have clear recall. Is that from the

deposition?
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Q Yes, sir.

A Again, I would feel better if I could see that

reference. That's been a couple months ago.

Q Sitting here now, are you familiar with the

term "analogous art"?

A I'm familiar with that only as a legal term, not

one that I could answer its definition without some

reference.

Q If we could pull up RX-1080C. I believe the

.pdf page is 51. Let's go to .pdf page 14, page 51 of your

deposition, lines 16 through 18.

Do you see that?

A Yes, sir.

Q And you were asked "have you heard the term

analogous art?" Do you see that?

A Yes.

Q Yousaid "I'm not familiar with that specific

term." i

Do you recall that?

A Yes.

Q But you formed an opinion on whether the patent

was obvious or not; is that correct?

A I formed the opinion based upon whether it was

obvious or not, yes, and that was based upon a perspective

of one skilled in the art.
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MR. PEARSON: Just a moment, your Honor.

Your Honor, I'm finished. Thank you.

Thank you, Mr. Phillips.

JUDGEESSEX: All right. Staff?

MR. WILEY: Just one question, your Honor.

CROSS-EXAMINATION

BY MR. WILEY:

Q Hi, Mr. Phillips. In your opinion as one

skilled in the art, does a container that is adapted to

hold a brewable material require a filter? '

A Yes, myopinion is it would require a filter,

because without a filter the brewable material is likely to

not be able to be contained in the container when the

brewing process is enacted.

Q Okay. And as I understand your testimony, the

type of filter wouldbe a design choice; is that correct?

A That's correct.

Q So it could be one of the types of filters we

talked about a few minutes ago?

A Yes, it could.

Q Could it also include a pod of -- let me step

away from that.

A That's a dangerous term.

Q That's a loaded term. Could it also include a

sealed package with a paper filter material, a sealed paper
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filter with the brewablematerial inside?

A A sealed filter material containing ——I'm

struggling with it, too. I'm sorry. If I took some

brewable material and I sealed it within a paper filter,

that would be one of the design choice options that I could

put in that container to then brew.

Q And in your opinion as one of skill in the art,

that could also include an integrated filter mesh; is that

correct?

A That would be another option.

MR. WILEY: Okay. No other questions. Thank

you.

JUDGEESSEX: All right. Thank you.

Complainants?

MR. KUNDU; No redirect from us, your Honor.

JUDGEESSEX: Based on the Staff's questions,

Respondents, do you have any further questions?

MR. PEARSON: No further questions, your Honor.

JUDGEESSEX: All right. Mr. Phillips, thank

you very much for your testimony, and you're dismissed.

THE WITNESS: Thank you very much, your Honor.

JUDGEESSEX: Complainants?

MR. KUNDU:Those are all of our witnesses, your

Honor.

JUDGEESSEX: All right. Respondents, do you
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have surrebuttal? I take this to be a yes since I'm seeing

movement, but no audio.

MR. NIENSTADT: Yes, your Honor.

JUDGEESSEX: Professor, you may be seated. I

remind you you have been sworn in this, and you are still

under oath.

DIRECT EXAMINATION

BY MR. NIENSTADT:

Q Dr. Howle, do you have a binder in front of you

that's titled "witness binder, Laurens Howle(rebuttal)"?

A Yes, I do.

Q Could you, please, turn to Exhibit RX-1086C

inside that binder.

A Okay.

Q Is that your rebuttal witness statement?

A Yes, it is.

Q Does it contain your answers to questions posed

by counsel?

A Yes, it does.

MR. NIENSTADT; I will pass the witness. Thank

you.

JUDGEESSEX: All right.

MR. KUNDU; Your Honor, I don't have any

questions.

JUDGEESSEX: All right. Staff?
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MR. WILEY: No questions, your Honor.

JUDGEESSEX: Doctor, that was short and sweet.

I appreciate your help. I appreciate the binder. Andyou

are excused.

THE WITNESS: Thank you, your Honor.

JUDGEESSEX; Respondents, do you have anything

else?

MR. MEI: Your Honor, we don't have anything

else, but I think the parties do need to introduce exhibits

into the evidence, maybeafter break. l

JUDGEESSEX: Well, I will tell you, do you have

any other witnesses? Are we all done here with the

hearing?

MR. KUNDU: Yes. We don't have any more

witnesses, your Honor.

MR.WILEY: Staff doesn't intend to call any

witnesses.

JUDGEESSEX: Okay. I tell you what we'll do.

I am going to close the proceeding and things and let you

sort out and then give the exhibits to the court reporter.

If there's a disagreement and you need my help in any way,

I live around here, and the Staff at least knows howto get

ahold of me, probably the rest as well. So instead of

waiting and holding it open, I will just hold it open only

for you guys to do the exhibits; if there's a problem, I

Ace-Federal Reporters, Inc.

202-347-3700 IPR2023-00485
Nespresso USA, Inc. Ex. 1069

Page 189 of 198



448

will be upstairs for a while and that.

So we are going to close the hearing at this

point, holding it open only for the receipt of exhibits.

It's very seldom we get one done this quickly. I want to

thank the parties and counsel with the way they've

conducted themselves. One of the great pleasures I have

being here is seeing the professionalism of the attorneys

and witnesses before me. And this is no exception. So I'm

going to close by thanking the parties and Staff for the

way they conducted this hearing.

Weare now adjourned, and if you need me, I will

be upstairs.

MR. KUNDU: Actually, your Honor, I have one

quick question. I just thought of it. I'm sorry.

JUDGE ESSEX: Okay. We come to order again. We

are no longer adjourned. Go ahead.

MR. KUNDU: I apologize. Yesterday, you set a

75-pagebriefing limit for the initial brief. Pursuant to

Ground Rule 11.3, Complainants were planning on doing

findings of fact, at least with respect to claim

construction. Does the 75 pages include the findings of

fact?

JUDGEESSEX: Oh, yes. Normally, we don't

require findings of fact. Youcan call it anything you

want, but stop writing after 75 pages, because that's when
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I will stop reading.

MR. KUNDU: All right. Thank you, your Honor.

JUDGEESSEX: Having answered that, I'm going to

try to adjourn again. Thank you all very much.

concluded.)

(Whereupon, at 2:58 p.m., the hearing was
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WITNESSES:

PAUL PHILLIPS

by Mr. Pearson

by Mr. Wiley

ROBERT VU I

by Mr. Mei

LAURENS HOWLE

by Mr. Nienstadt

by Mr. Kundu

PAUL PHILLIPS

by Mr. Kundu

by Mr. Pearson

by Mr. Wiley

by Mr. Nienstadt
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Rivera Direct Exhibits:

cx 5

cx ec

cx 9c

cx 10c

cx 12c

cx 15c

cx 16c

cx soc

Ex 225

cx 235c

cx 2360

cx 2380

cx 245

CX 286C

X H I B I T S

Ditta Direct Exhibits:

CX 29C through CX 38C

cx 54c through cx sac

CX 76C

cx'1s3c through cx 193c

CX 195C
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Phillips Direct Exhibits:

CX 5

CX 287

CX 292

CX 294

CX 295

CPXExhibits:

CPX l

CPX 2

CPX 3

CPX 5

CPX 6

CPX 11

Phillips Rebuttal Exhibits:

CX 288 through CPX 292

Exhibits Without Sponsoring Witness:

CX 248C

CPX 7

CPX 8

CX 251C

CX 252C

CX 254C
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CX 255

CX 256

CPX 10

CX 258C

CX 260C through CX 262C

CX 263

JX 1 (CX 264C)

CX 266C through CX 268C

JX 2C (CX 265C

CX 273C

CX 274C

CX 276C

CX 283C

Ditta Cross Exhibits:

RX 1050C

RX 1055C

RX 1065C

RX 1065C

RX 1079C

RPX 1001

RPX 1006

RPX 1008
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Rivera Cross Exhibits:

RDX 1002C

RDX 1008

Phillips Cross Exhibits

RX 1020

Vu Direct Exhibits:

RX 1071C

RX 1072 through RX 1076

RX 1084C

HowleDirect Exhibits:

RX 1085C

RDX 1001

RDX 1003

RDX 1005 through RDX 1007

RPX 1005

HowleRebuttal Exhibits:

RX 1049

RX 1086C
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Exhibits Without Sponsoring Witness:

RX

RX

RX

RX

RX

Corporate Witness Deposition Exhibits:

RX

RX

RX

RX

1001 through RX 1007

1012 through RX 1019

1021

1023 through RX 1027

1030C through RX 1037C

1078C

1008

1051C

1079C
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