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l. INTRODUCTION
Pursuant to 37 C.F.R. § 42.64(b)(1) and the Federal Rules of Evidence

(“F.R.E.”), the undersigned counsel, on behalf of Petitioner, hereby serves and
submits the following objections to evidence submitted by Patent Owner
accompanying Patent Owner’s Preliminary Response and Sur-Reply. These
objections are timely because they are filed within ten days of institution of trial.

II.  OBJECTIONS
A.  Exhibit 2001 (Declaration of Marc Kruger)

Petitioner objects to Exhibit 2001, and any reference to or reliance on this
exhibit, on the following grounds:

37 C.F.R. 8§ 42.61 (Admissibility of evidence): This exhibit is not admissible
under any applicable rule of the Patent Trial and Appeal Board.

F.R.E. 403 (Excluding relevant evidence for prejudice, confusion, waste
of time, needlessly presenting cumulative evidence or for other reasons): This
exhibit includes information whose probative value to any ground upon which this
proceeding was instituted is substantially outweighed by the danger of unfair
prejudice, confusing the issues, undue delay, wasting time, or needlessly presenting
cumulative evidence. This exhibit consists of the uncorroborated and self-serving

testimony of the sole inventor of the patent-at-issue, which is being used to antedate
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a prior art reference cited in the grounds for institution of this trial. Therefore, it is
unfairly prejudicial and likely to cause confusion and a waste of time.
F.R.E. 701 (Lay witness opinion testimony): This exhibit includes improper

lay witness opinion testimony based on scientific, technical, or otherwise specialized

knowledge within the scope of F.R.E. 702.

B.  Exhibits 2002, 2006, 2007 2008, 2010, 2011, 2012, 2013 (File
History Excerpts from Related Applications)

Petitioner objects to Exhibits 2002, 2006, 2007, 2008, 2010, 2011, 2012 and
2013, and any reference to or reliance on these exhibits, on the following grounds:

37 C.F.R. § 42.61 (Admissibility of evidence): These exhibits are not
admissible under any applicable rule of the Patent Trial and Appeal Board.

F.R.E. 401/402 (Relevance): These exhibits are not relevant to any ground
upon which this trial was instituted. These exhibits are excerpts from the prosecution
histories of patents that contain claims that differ from the challenged claims.
Moreover, these exhibits reference issues and prior art that have no bearing on the
grounds for institution of this trial. Therefore, they are irrelevant.

F.R.E. 403 (Excluding evidence for prejudice, confusion, waste of time,

or for other reasons): These exhibits include information whose probative value to
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any ground upon which this proceeding was instituted is substantially outweighed
by the danger of unfair prejudice, confusing the issues, undue delay, wasting time,
or needlessly presenting cumulative evidence. These exhibits are short and
incomplete excerpts from lengthy prosecution histories of patents that are not at issue
in this trial. As such, they are unfairly prejudicial and likely to cause confusion and
a waste of time.

F.R.E. 801/802/805 (Hearsay): These exhibits, which were not merely
offered to show what was presented or discussed during prosecution, but rather

were offered for their truth, are inadmissible hearsay and/or double hearsay with no

applicable exceptions or exemptions.

C. Exhibit 2003, 2004 and 2005 (Documents Filed in a District Court
Infringement Action Involving Related Patents)

Petitioner objects to Exhibits 2003, 2004 and 2005 and any reference to or
reliance on these exhibits, on the following grounds:

37 C.F.R. § 42.61 (Admissibility of evidence): These exhibits are not
admissible under any applicable rule of the Patent Trial and Appeal Board.

F.R.E. 401/402 (Relevance): These exhibits are not relevant to any ground
upon which this trial was instituted. These exhibits are documents that were filed in

connection with a district court patent infringement action pertaining to patents that,
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though related to the patent at-issue in this trial, have claims and prosecution
histories that differ from it. These exhibits have no bearing on whether the
challenged claims are patentable under 35 U.S.C. 8103, which is the basis for
institution of this trial.

F.R.E. 403 (Excluding evidence for prejudice, confusion, waste of time,
or for other reasons): These exhibits include information whose probative value to
any ground upon which this trial was instituted is substantially outweighed by the
danger of unfair prejudice, confusing the issues, undue delay, wasting time, or
needlessly presenting cumulative evidence. These exhibits are documents that were
filed in connection with a district court patent infringement action pertaining to
patents that are not at issue in this trial. Thus, these exhibits are unfairly prejudicial
and likely to cause confusion and a waste of time.

F.R.E. 801/802/805 (Hearsay): These exhibits are inadmissible hearsay

and/or double hearsay with no applicable exceptions or exemptions.

D.  Exhibit 2009 (File history of U.S. Patent No. 10,800,600)

Petitioner objects to Exhibit 2009, and any reference to or reliance on this
exhibit, on the following grounds:

37 C.F.R. §42.61 (Admissibility of evidence): This exhibit is not admissible
under any applicable rule of the Patent Trial and Appeal Board.
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F.R.E. 401/402 (Relevance): This exhibit is not relevant to any ground upon
which this trial was instituted. This exhibit corresponds to the file history of U.S.
Patent Application No. 13/697,297, which issued as U.S. Patent No. 10,800,600 (the
‘600 Patent). The ‘600 Patent is not related to the patent-at-issue in this trial, nor is
it one of the prior art references cited in the grounds for institution of this trial. Thus,
this exhibit has no bearing on the basis for institution of this trial and is irrelevant.

F.R.E. 403 (Excluding evidence for prejudice, confusion, waste of time,
or for other reasons): This exhibit includes information whose probative value to
any ground upon which trial was instituted is substantially outweighed by the danger
of unfair prejudice, confusing the issues, undue delay, wasting time, or needlessly
presenting cumulative evidence. The exhibit consists of the lengthy file history of a
patent that is unrelated to the patent-at-issue and that is not a prior art reference cited
in the grounds for institution of this trial. Therefore, this exhibit is unfairly
prejudicial, confusing to the issues in this proceeding and a waste of time.

F.R.E. 801/802/805 (Hearsay): This exhibit, which was not merely offered
to show what was presented or discussed during prosecution of the ‘600 Patent, but

rather, was offered for its truth, is inadmissible hearsay and/or double hearsay with

no applicable exceptions or exemptions.
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I11. CONCLUSION

For at least the foregoing reasons, Petitioner objects to Exhibits 2001, 2002,

2003, 2004, 2005, 2006, 2007, 2008, 2009, 2010, 2011, 2012 and 2013.

Dated: September 27, 2023 Respectfully submitted,

By:/ B. Clayton McCraw /

B. Clayton McCraw
Registration No. 68,258
MAYER BROWN LLP

1221 Avenue of the Americas
New York, NY 10020-1001
Telephone: (212) 506-2649
CMcCraw@mayerbrown.com

Amanda Streff Bonner
Registration No. 65,224
MAYER BROWN LLP

71 S. Wacker Drive
Chicago, IL 60606
Telephone: 312-701-8645
Facsimile: 312-701-7711
asbonner@mayerbrown.com

Counsel for Petitioner
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CERTIFICATE OF SERVICE

| hereby certify that on this 27th day of September, 2023, a copy of the

attached PETITIONER’S OBJECTIONS TO EVIDENCE UNDER 37 C.F.R. §

42.64(B)(1) was served by electronic mail to the attorneys of record, at the following

addresses:

Michael P. Chu (Reg. No. 37,112)
McDermott Will & Emery LLP
444 \West Lake Street

Suite 4000

Chicago, IL 60606-0029

Phone: (312) 984-5485

Fax: (312) 277-2848

Email: mchu@mwe.com

Douglas Carsten (Reg. No. 43,534)
McDermott Will & Emery LLP
18565 Jamboree Road

Suite 250

Irvine, CA 92612-2565

Phone: (949) 620-6111

Fax: (949) 666-9834

Email: dcarsten@mwe.com

lan B. Brooks (Reg. No. 66,709)
McDermott Will & Emery LLP
The McDermott Building

500 North Capitol Street NW
Washington, DC 20001

Phone: (202) 756-8075

Fax: (202) 591-2827

Email: ibrooks@mwe.com

Adam Burrowbridge (Pro Hac Vice)
McDermott Will & Emery LLP

The McDermott Building

500 North Capitol Street NW
Washington, DC 20001

Phone: (202) 756-8797

Fax: (202) 591-1994

Email: aburrowbridge@mwe.com

S. Benjamin Pleune (Reg. No. 52,421)
Alston & Bird LLP
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101 South Tryon Street
Suite 4000
Charlotte, NC 28280-4000
Phone: (704) 444-1098
Fax: (704) 444-1698
Email: ben.pleune@alston.com

Eric M. Dobrusin (Reg. No. 33,867)
Paul j. Palinski (Reg. No. 71,080)
The Dobrusin Law Firm P.C.

29 W. Lawrence St., Suite 210
Pontiac, Ml 48342

Telephone: (248) 292-2920
Facsimile: (248) 292-2910

Email: edobrusin@patentco.com
Email: ppalinski@patentco.com
Email: patmail@patentco.com

Date: September 27, 2023 Respectfully submitted,

By: / B. Clayton McCraw/

B. Clayton McCraw
Registration No. 68,258
Mayer Brown LLP

1221 Avenue of the Americas
New York, NY 10020-1001
Telephone: (212) 506-2649
CMcCraw@mayerbrown.com

Amanda Streff Bonner
Registration No. 65,224
Mayer Brown LLP

71 S. Wacker Drive

Chicago, IL 60606
Telephone: (312) 701-8645
Facsimile: (312) 701-7711
ASBonner@mayerbrown.com
Counsel for Petitioner
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