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1 (Wher eupon, the follow ng proceedi ngs were

N

had, to-wit:)

3 JUDGE JENKS: We are on the

4 record as of now.

5 So, again, let ne start again,

6 that we understand Patent Omer is perhaps a

7 little frustrated because Petitioner brought in

8 papers that didn't follow the director's order

9 as -- tothe T.

10 So as a panel behind the scenes,
11 we've already discussed a little bit as to

12 what's -- what we could do going forward. In

13 the e-mail, Patent Omner requested a notion to
14 strike the particular paper that the Petitioner
15  fil ed.

16 And we di scussed that -- that

17 what's gonna happen is as we grant the notion to
18 strike, then Petitioner is going to request

19 permssion to file the Sotera Stipul ation, which
20 we will nost |likely then grant.

21 So this is going to be nore

22  papers and, of course, Patent Oaner is then

23 going to respond that perhaps they feel that the

24  stipulation is too |ate.

25 So that is one option. Again, we
Thomas & Thomas Court Reporters Tel: (402) 556-5000 | Fax: (402) 556-2037
and Certified Legal Video, LLC www.ttcrs.com

Patent Owner, CleveMed - Ex. 2014, p. 4



12.08.23 Conference Call 5
12/8/2023

1 feel that that's possibly a |ot nore briefing

2 than we need to have.

3 Option 2 is that we accept

4 Petitioner's paper even though they didn't ask
5 for permssion to file the stipulation, and, in
6 essence, ignore the director's order in

7 providing us the information the director said

8 we shoul d have.

9 And that's pretty nmuch -- and

10 then that would pretty much foll ow what

11 Vector Flow did in their Paper 15, which was at

12 issue in the request for director of the

13 hearing.

14 And t hen, of course, now

15 Patent Omer is in the process where he's

16 |l ooking to respond to the paper filed by

17 Petitioner, and as far as we're concerned, or as
18 | say, as far as we're concerned, accepting the
19 Sotera Stipulation at this tinme would certainly
20 streamine for us the process.

21 And, you know, Patent Omner still
22 can respond to the paper that was filed, but for
23 the part of whether or not we're going to accept
24 the stipulation, like |I said, we have various

25 options that we could follow, but at the end, we
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1 believe as a panel that the Sotera Stipul ati on

2 would cone in because it certainly streanlines

3 the process for us because we are now -- the

4 decision has -- our prior decision has been

5 vacated and we now have to address the nerits of
6 the petition to begin wth.

7 So | know Patent Owner requested
8 this conference call. | would |ike Patent Omner

9 to now speak as to what it is that they w sh

10  from us.

11 MR. PRI CE: Thank you,

12 Your Honor, and | truly appreciate the tine that
13  the panel went to -- to redeemall of the likely
14 ramfications of these requests because | think

15 you're spot on in terns of, you know, the

16 additional papers, you know, adding to a record

17 that has already been -- you know, Patent Omner

18 and | would say, there's already been nuch nore

19 briefing on this than there shoul d have been

20 that has, you know, unduly increased the cost

21 and conplexity of these proceedi ngs.

22 What | woul d ask, Your Honors, is
23 to consider whether the Vector -- the
24 institution decision in Vector Flow which

25 accepted the Sotera Stipulation after our vacate
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1 and remand, but, of course, being the Vector

2 Flow case, the scope of the remand was nuch nore
3 than it was in this case.

4 And the director's opinion --

5 precedential opinion in NXP, the MPI NG

6 (phonetic), which I understand as the panel

7 mentioned in Vector Flow remand deci sion, does

8 not conpel the decision that the board reached

9 inthat -- in that non-precedential decision,

10  which, you know, obviously because the -- that
11 case was denied institution on other grounds,

12 that there was no further question about whether
13 or not that process was -- was wthin the

14  director's guidance in NXP.

15 I mean, you know, we think that
16 it's not N -- you know, we think that it's not
17 in NXP, we thought we -- it's certainly not

18 wvalid in this case.

19 You know, the ganesmanship issues
20 that the director was concerned about in NXP are
21 here in the states, and so that | think if we

22 have Your -- Your Honors' perm ssion because

23 we -- we'll address that in our reply to what

24  Petitioner filed because, you know, it seens

25 like they're not contesting the tinme to trial
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1 statistics anynore or any of the other Fintiv

2 issues.

3 So, you know, | think what we're
4 really concerned about is, you know, we don't

5 think that the Sotera Stipulation is tinely, we
6 don't think that it actually reduces the

7 possibility for inconsistent decisions, and the
8 final invalidity contentions that Petitioner
9 filed, which they clai mexcludes any ground that

10 could have been raised in the I PR actually

11 incorporates their |PR grounds.
12 So, you know, all of those --
13 those facts | think are -- are mtigating

14 circunstances that, you know, we really don't

15 think that the Sotera Stipulation is proper at

16 this tine and is not actually -- would resol ve
17 the issues for -- for the -- for the board.
18 And so, you know, we woul d

19 request the notion to strike. W -- |

20  understand, Your Honors, you know, don't want

21  to, you know, have a, you know, full round of

22 Dbriefing, with a notion, a response and a reply,
23  but, you know, we're both -- both the rules on
24  notion to strike and the 42.12(a) both we

25 Dbelieve nmake Petitioner's filing inproper and
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1  should not be part of the record.

2 JUDGE JENKS: Al right. So

3 that's for your Issue 1, and then your

4 |ssue 2 -- let ne just doubl e-check. Your

5 second issue was requesting a notion for

6 sanctions.

7 MR. PRICE: Yes, Your Honor, and

8 so the notions for sanctions has to deal with a
9 false statenent without what the Petitioner did
10 that in their final invalidity contentions that
11 they represented to the board, and that it was a

12 plain m srepresentation of facts.

13 O course you don't have that

14  petition before you because the -- the -- we are
15 not available at this tine to file any new

16 exhibits.

17 And, like | said, you know, we

18 don't want to nmultiply the briefing anynore than
19 is necessary to resolve the issues, but we do

20 bpelieve this was a false statenent in terns of
21  what they already -- RESMED already did in the
22 district court.

23 And then the last thing is the

24  opportunity to brief issues regarding dilatory

25 tactics, abuse of process and causing
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1  unnecessary delay, and all of that is wapped up

2 in the interplay between this case and the

3 district court, and the Petitioner's, you know,
4 unwillingness to file a stipulation until after
5 the decision was already reached to deny it

6 based on Fintiv, and then comng in with the

7 paper, which msrepresented their actions in the
8 district court.

9 So those are the bases for the

10 request for authorization to file a notion for
11  sancti ons.

12 And, you know, and, of course,

13 you know, our issue on the notion to strike, you
14  know, failure to conply with the board's order,
15 which we don't believe they did, is also grounds
16 for sanction under 42.12(a)(1).

17 JUDGE JENKS: Al right. Let ne
18 hear fromPetitioner at this point in tine.

19 MR. HEINTZ: Thank you,

20 Your Honor. This is Janes Heintz again on

21 behal f of Petitioner.

22 | am doi ng ny best, Your Honor,
23 to keep ny tenper in check after this -- these
24  all egations of abuse of process and

25 msrepresentations that are being thrown around
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1 by counsel, not only today on this call, but

2 also on an e-mail for which they did not consult
3 wth us prior to sending to the board, and an

4 e-mail that contained argunents, which is

5 contrary to the board's proceedi ngs of which

6 they have done repeatedly.

7 So let ne start wth the

8 msrepresentation. Counsel is telling you that
9 we've msrepresented what has gone on in the
10 district court. Nothing, Your Honor, could be

11 further fromthe truth.

12 On Novenber 20th, we filed final
13 invalidity contentions in the district court.
14 In their e-mail, counsel or bl aned us for not

15 submtting this to the court, know ng full

16 well -- I"'msorry, to the board, know ng ful

17 well that we were not allowed to submt new

18 evidence under the director's order.

19 Il will represent to you that if
20 you look at the final invalidity contentions,
21 what you will see is that the parties in the

22 district court were required by the district

23 court to limt their obviousness and

24 anticipation defenses, the only things that can

25 be raised in an PR to six references.
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1 And if you look at the invalidity

N

contentions, which were served on Novenber 20t h,
you will see there are six references there,
none of which are the primary references

identified in the petition in this proceeding.

o o0~ W

So it is absolutely true that in
7 the final invalidity contentions, we have

8 limted ourselves to challenges to the -- to the
9 269 patent at issue in this |IPR on grounds that
10 were not raised in the petition and coul d not

11 have been raised in the petition because they

12 were all challenges involving systemprior art.
13 So this allegation, again thrown
14  around by opposing counsel, is absolutely false.
15 If the board would Iike, we'd be happy to submt
16 the file invalidity contentions.

17 Il will also represent to the

18 board that on Decenber 4th, again which is prior
19 to the date on which counsel threw out their

200 e-mail with these allegations of

21 msrepresentations, the parties -- sorry, we,

22 the Petitioner, served an expert report on

23 counsel, and that expert report again nakes

24  perfectly clear that the invalidity and

25 obvi ousness grounds, the anticipation and
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1  obviousness challenges to the patent in the

2 district court has nothing to do -- is not in

3 any way the sane grounds that are in the |IPR

4 They're just not. They're based
5 on systemprior art, and none of the prior art
6 references are even identified in the six

7 references that the court limted us to.

8 And, Your Honor, you can see the

9 Jlimtations to those six references in

10  Exhibit 2001, which is in evidence in this

11 proceeding. |If you | ook on Page 3, you will see
12 the Court unanbiguously limts us to no nore

13 than six references to challenge anticipation or

14 obvi ousness.

15 So --
16 JUDGE JENKS: Ckay.
17 MR. HEINTZ: -- yeah, this idea

18 that we are sonehow m srepresenting them and
19 these statenents that have been thrown out by
20  counsel are just conpletely false. False stuff.
21 Now, the board has al ready

22 indicated | believe that they're -- they're

23 going to accept a Sotera Stipulation if not in

24 the paper we filed, then in another paper.

25 | think the board has hit it
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1 exactly correct, that having us submt another

2 piece of paper wth a Sotera Stipulation is just
3 a waste of this Court's tinme, this board' s tine
4 and the waste of the parties' tine.

5 This idea that what's goi ng on

6 here is ganesnmanship is really incredible to ne

7 based on everything |I've heard so far. You

8 know, I wll note again for the record that it
9 is the Patent owner's counsel who cited new

10 evidence in the reply that led to this whole

11  situation that never should have happened, that
12 citation to the tine to trial evidence when in
13 the surreply after the board's orders that no
14  new order evidence was to be -- to be included

15 in the surreply.

16 You know, if there's anybody to
17 blanme for what's gone on here, it is not us. It
18 is not the Petitioner. It is counsel for

19 Patent Owner.

20 So | amjust really incensed at
21 this idea, this -- not this idea, this statenent
22 that we are making fal se statenents before the
23  board.

24 So that's our position,

25 Your Honor. The idea that anything about a
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1 Sotera Stipulation, that sonehow we're unduly

2 multiplying the proceedi ngs by reducing the
3 things the board needs to consider, is just

4 absurd.

5 Wth that, Your Honor, | wll
6 stop, but I'lIl ask if there's anything that I

7 failed to address, that the board may want to

8 hear from I'Il be happy to do so.

9 JUDGE JENKS: Ckay. Thank you so
10  nuch.

11 Pat ent Owner, do you have

12 anything in response to this?

13 MR. PRICE: Yeah, | do, and I'm
14 frankly shocked because what |'m going to do

15 right nowis read fromtheir invalidity

16 contentions.

17 RESMED al so i ncor porates by

18 reference all grounds of invalidity identified
19 in any present or future reexam nation,

20 inter partes review, covered business nethod,
21 patent review or other post issuance review by
22 the patent and trademark office of the asserted
23 patents.

24 Your Honors, | read that word for

25 word fromthe invalidity contentions that they
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1 say did not include the grounds for inter partes

2 review. |I'mshocked. |'mappalled. This is --
3 it's incredible to ne that this is -- that these
4 representations are flying back and forth.

5 It's just -- it's a blatant

6 msrepresentation of the record, and, you know,
7 1 was frustrated when | saw what they did in

8 their -- their paper on remand, this is -- this

9 is beyond the path.

10 JUDGE JENKS: Al right. Thank
11 you so nuch at this point in tinme.

12 Let ne confer with ny panel

13 really quick, and then | wll get back to you.
14 MR. PRI CE: Thank you.

15 (12:21 p.m - Of the

16 record.)

17

18
19
20
21
22
23
24

25
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1 (At 12:28 p.m, with parties present
2 as before, the foll ow ng proceedi ngs were had,
3 to-wt:)
4 JUDCGE JENKS: |'m back. | have
5 conferred with ny panel, and hopefully we can
6 cone up with sonmething that's gonna work for all
7 of us.
8 So the idea here is that rather
9 than we're going to, in essence, deny the notion
10 to strike. W'd prefer -- we -- we'd prefer
11 that Patent Omner responds to the papers that
12 were just filed.
13 Qoviously they're going to
14  respond not as set out by the director, but
15 however they feel necessary to respond.
16 And it sounds like in order to
17 make their response, we also need to have sone
18 nore information in the file, so we wll also
19 allow you to file exhibits.
20 So let nme just see what we have.
21 W originally already said in our other order
22 that the Markman Order will cone in.
23 |"msorry. | hope everybody can
24 hear ne.
25 MR. HEINTZ: W can hear you,
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1 Your Honor.

2 MR. PRICE: W can.

3 JUDCGE JENKS: Sorry, as I'm

4  babbling on here.

5 So we have the exhibits for the
6 Markman Order that we already allowed | ast tine.
7 You have -- what was the other order? Onh, let's

8 see, you had the papers, 1120, that were filed
9 wth the district court. Are those the

10 contentions that wanted --

11 MR. PRICE: Yes.

12 JUDCGE JENKS: -- sonebody wanted
13 to file?

14 MR. PRICE: Yes, those are the

15 final invalidity contentions.

16 JUDGE JENKS: Was there one other
17  paper that you wanted filed, sone -- either of
18 the parties wanted fil ed?

19 MR. HEINTZ: Your Honor, this is
20 James Heintz.

21 We al so nentioned the expert

22 report on invalidity served on Decenber 4th.

23 JUDCGE JENKS: Decenber 4th, okay.
24 So those are sonme -- the Markman

25 Oder, the invalidity contentions, the final
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1 invalidity contention and the expert report.

2 Is there any ot her paper that one
3 of the parties wanted filed at this point in

4 time?

5 MR PRICE. |'mnot aware of any,
6  Your Honor.

7 JUDGE JENKS: And Pat ent Omner,

8 is -- are those -- will those papers be

9 sufficient for you to provide us with a response
10 that will satisfy --

11 MR PRICE. | nean, | think the
12 only issue that we may have is that the order

13 |imted us to two pages, and while that was

14 certainly sufficient to deal with the issue that
15 was allowed, I would ask for not nuch nore,

16 maybe five to seven pages, for this paper since
17 there are other issues -- obviously other issues
18 to address.

19 JUDGE JENKS: All right. So how
20 about if we give you seven pages, and then |'m
21 sure Petitioner is going to want to file a

22  response, and we'll give themfive pages in

23 their response to your seven pages since they

24  already have two pages in the original one. |Is

25 that --
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1 MR. HEI NTZ: That sounds fair,

N

Your Honor.
MR PRI CE: Yes, Your Honor.
JUDGE JENKS: So -- okay, great.

So we're doing this in lieu of us going through

o o0~ W

the notion to strike, which I'mhoping is going
7 to speed up the process so we can get all the

8 papers in, which would then allow us to start

9 making our -- you know, starting our -- you

10 know, decision -- the -- nmaking the decision to
11  institute because we're starting from scratch
12 agai n.

13 And, Patent Omer, do you need

14 extra tinme because Petitioner filed their papers
15 on Novenber 20 -- Novenber 30th? Wuld you Ilike
16 two weeks fromtoday to file --

17 MR. PRICE: Yes, two weeks from
18 today woul d be perfect.

19 JUDGE JENKS: And will you also
20 file the Markman Order, the invalidity

21 contentions and the expert report?

22 MR PRICE: Sure, we'll do all of

23 that, along with the transcript fromthis call

24 JUDGE JENKS: Yes, great. So

25 then -- so that's Issue 1, set aside is -- are
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1 the parties okay with this -- with our process

N

goi ng forward?

3 MR. HEINTZ: Your Honor, this is
4  counsel for Petitioner, Janes Heintz.

5 | just want to make sure |

6 understand exactly what topics are allowed in

7 these -- these two briefings you just discussed.
8 JUDCGE JENKS: Well, as you see,

9 you didn't follow the director's order, which
10 is, you know -- and -- but you provided us with
11 the Sotera Stipul ation, which again nakes our
12 ]ife easier. And as we -- as | explained

13 earlier, it would conme in at sonme point in tine.

14 So at this point in tine,

15 obviously Patent Omer wants -- is saying that
16 this -- your -- | -- they have -- they have --
17 let's just say they have issues with the Sotera
18 Stipulation, and when you're -- at the point in

19 tinme you're bringing it in, and they're briefing
20  that.

21 |"msure you're going to want to
22 respond to it. That's why, you know, we're

23 getting a total of seven papers for all of the
24  response after the director vacated our prior --

25 prior decision.
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1 Because of the way |I' m | ooki ng at
2 this, we're at -- as a -- we've never had a

3 decision to institute in this case. So you can
4 respond to whatever -- whatever Patent Omner is
5 putting into their brief, in their --

6 MR. HEINTZ: Thank you,

7 Your Honor.

8 JUDGE JENKS: Uh- huh.

9 MR. HEINTZ: Ckay.

10 JUDGE JENKS: That gets us to
11 |ssue 1.

12 Issue 2 is the request to file

13 notions for sanctions, and ny suggestion on this
14  one would be is we're not going to authorize you
15 to file a notion for sanctions at this -- at

16 this juncture, but you can cone back and request
17 it once all these papers have been fil ed.

18 W' re hoping that possibly once
19 all the filing is conplete, maybe you w |

20 rethink -- Patent Ower will rethink filing

21 extra papers, which, you know, is going to

22  increase the cost for your client as well.

23 So we're saying that once all the
24 Dbriefing is conplete, which allows us to nove

25 forward with our decision to institute, if you
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1 feel -- still feel that you want to file notions
2 for sanctions, we would be anenable to talk

3 about drafting at that point in tinme, but at

4 this point we would prefer to be noved to a

5 |ater date.

6 Is that acceptable to --

7 MR. PRICE: Yes, Your Honor.

8 MR. HEINTZ: Your Honor, for --
9 JUDGE JENKS: Sure, uh-huh.

10 MR. HEI NTZ: Your Honor, for

11 Petitioner again, JimHeintz, | assune that at

12 the sanme tinme that this briefing is conplete,
13 the board will also consider a notion on our

14  behal f for sanctions on opposing counsel for

15 what are these blatant m srepresentations |'ve
16 heard today; is that true?

17 JUDGE JENKS: | sincerely hope
18 that we can -- we can all take it down, cool

19 down a little bit, and that we can avoid filing
20 notions for sanctions just to begin with because
21 | don't think -- | don't see anything in the

22 papers at this point in tinme that causes ne --

23 you know, where | would say, oh, ny God, you

24 need to file -- file this.

25 So that's -- at this point in
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1 time, I'"'mhoping we can all cool down. Let's

N

just get the papers in so we can do our job,

3 whichis to look at the petition and make the

4 decision on the nerits of the petition going

5 forward.

6 And | will -- but we didn't get
7 to the point of to do -- will you require extra
8 time? Should we set the tinmes for -- what is

9 today? Let ne |look at ny cal endar.

10 |"mgoing to i ssue an order on

11 this to be -- to be clear here. |[|'m]looking for
12 ny calendar. Wwen | need it, | can't find it.
13 So today's the 8th. |If we have

14  Patent Omwmer file their papers by the 22nd --

15 MR. PRICE  kay.
16 JUDGE JENKS: And I'mgoing to
17 say -- in ny order, I'mgoing to say that these

18 papers are in lieu of the papers, in response to
19 the director order, to the intervening Sotera

20  Stipul ation.

21 So 22nd, and then we give
22  Patent -- Petitioner two weeks to respond. That
23 would bring it to January 5th. | hope that's

24  not going to interfere with anybody's --

25 MR HEINTZ: It will, Your Honor,
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1 quite frankly. Wat we're talking about is if

2 we get this on the Friday before, I'll be

3 traveling, | can tell you --

4 JUDGE JENKS: Ckay.

3) MR. HEINTZ: -- for Christnas,
6 right? You -- we're stuck here wwth the week

7 bet ween Chri stmas and New Year's, which doesn't

8 give us a lot of tine.

9 JUDGE JENKS: Al right. So

10 how -- how --

11 MR. PRICE: Yeah, Patent Owner --
12 | just want to be clear, Patent Omer doesn't

13 have a problemw th pushing that date out a

14 |ittle bit further due to the holiday. It's not
15 an issue.

16 JUDGE JENKS: Well, and we're

17 still going to be nuch quicker than if we do

18 this via notion to strike and goi ng forward.

19 So how about the 29th of --

20 Patent Omer -- or not -- yeah, Patent Omner,

21 you get nme the papers by the 29th, and then we
22 give -- do you want to two weeks or three weeks,

23 Petitioner, after that?

24 MR, HEINTZ: Two weeks is fine if

25 you give us to the -- | think that put us at the
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1 12th of January, that should be fine for us.

2 JUDGE JENKS: 12th of January,
3 okay, great. W'Ill go with that, 12th of

4 January. |I'mjust witing ny notes here.

5 Al right. 1Is there anything
6 else we need to discuss today?

7 MR. HEINTZ: Yes, Your Honor,

8 thisis JimHeintz again for Petitioner.

9 I'"d |i ke guidance fromthe panel
10 as to what information is acceptable in an

11 e-mail to the board and what is not.

12 It has been ny understandi ng that
13 e-mails to the board requesting conference calls
14  are supposed to have short, generalized

15 statenents about what the subject matter is.

16 As you can tell, I'mvery

17 frustrated because |'ve seen ny -- ny coll eagues
18 over here state in e-nmails that we have

19 msrepresented things, and the board is now

20 putting those e-mails into the public record.

21 | understand the board does not
22 Dbelieve this -- this -- that sanctions are in

23 order here based on what they've seen so far,

24 but nonetheless, this is nowin the public

25 record.
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1 So I'd |like sone guidance from

N

you, Your Honor, as to what is going to be

3 acceptable in e-mails going forward so | know
4 how to proceed in this case.

5 JUDCGE JENKS: | would prefer --
6 MR PRICEE And if -- if I could

7 just respond very, very briefly, Your Honor.

8 It was al ways Patent Owner's

9 inpression from-- we've handl ed hundreds of

10 cases and had hundreds of e-mails to the board
11 that Your Honors needs to just know enough facts
12 to understand what the issue is, and that's all
13 we represented in this paper.

14 We didn't nmake obviously all of
15 the argunments that we would have nmade if our

16 request to file these papers were granted.

17 JUDGE JENKS: Unh-huh. Just as a
18 general thing, general -- just general request
19 was great, but we do need enough for us to

20 prepare. How s that, M. Heintz?

21 MR. HEINTZ: Ckay. Your Honor, |
22wl proceed along those lines in the future.

23 JUDGE JENKS: | think our

24  conference call is now adjourned. Thank you so

25  much.
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1 (Court reporter asked
counsel it they wanted a
copy of this transcript.)

MR. PRI CE: Yes.

MR. HEINTZ: G ndy, this is

N

JimHeintz. | donot. |[I'Il just wait for

o o0~ W

Patent Owner to file.
7 (1:42 p.m - Adjournnent.)

8 *k %% %% **

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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1 CERTI FI CATE
2
STATE OF NEBRASKA

j COUNTY OF DOUGLAS >

5 |, Cynthia Craig, Registered Professional

6 Reporter and General Notary Public within and

7 for the State of Nebraska, do hereby certify

8 that the foregoing Transcript of Proceedi ng was

9 taken by ne in shorthand and thereafter reduced
10 to typewiting by use of Conputer-A ded

11 Transcription, and the preceding twenty-eight

12 (28) pages contain a full, true and correct

13 transcription of said Transcript of Proceeding,
14 to the best of ny ability;

15 That | amnot a kin or in any way

16 associated with any of the parties to said cause
17 of action, or their counsel, and that | am not
18 interested in the event thereof.

19 I N WTNESS WHEREOF, | hereunto affix ny

20 signature and seal the 27th day of Decenber,

21 2023.

22

23

CYNTH A A, CRAIG RPR

24 GENERAL NOTARY PUBLI C
25 My Conm ssion Expires: October 8, 2026
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