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Page 2 Page 4
1 INDEX 1 DAVID BORKHOLDER,
2 2 having first been duly sworn by
3 WITNESS EXAMINATION BY PAGE 3 Garry J. Torres, the Notary
4 DR.DAVID BORKHOLDER MR.SIKORSKI 5 4 Public, was examined and
5 5 testified as follows:
6 6 EXAMINATION
7 7 BY MR. SIKORSKI:
8 RULINGS 8 Q. Good morning, Dr. Borkholder.
9 Page Line 9 A. Good morning.
10 60 10 10 Q. Canyou please state and spell
11 60 18 11 your name for the record?
12 64 20 12 A. David, D-A-V-I-D, Borkholder, B
13 13 asinbravo, O-R-K-H-O-L-D-E-R.
14 14 Q. You've been deposed before, yes?
15 15 A. Yes
16 16 Q. About how many times?
17 17 A. Once.
18 18 Q. And that wasin the context of
19 19 thelitigations that are related to this
20 20 IPR proceeding?
21 21 A. Thatis--district court
22 22 litigation yes, sir.
23 23 Q. Andthat district court dispute
24 24  was between the same or similar parties,
25 25 Cleveland Medical on the one hand and
Page 3 Page 5
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1 Resmed on the other? 1 A. Yes
2 A. Yes gir. 2 Q. Andthe compensation you're
3 Q. And that testimony aso covered 3 being paid as set forth in your
4 atleastin part the '269 patent that's 4  declaration is $645 an hour; is that
5 challenged in this proceeding, this IPR 5 right?
6 proceeding? 6 A. Thatiscorrect.
7 A. Thatiscorrect. 7 Q. And that remainsthe hourly
8 Q. Having been deposed before I'll 8 compensation you're getting for today's
9 just go through the -- some rules from -- 9 deposition?
10 let'stry to not speak over each other. 10 A. Yes dir.
11 It'ssometimes difficult in aremote 11 Q. Any other compensation for any
12 deposition like these because of inherent 12 work either in the litigations or this
13 delaysin communications. I'll try not to 13 IPR?
14 cut off your answer and just please wait 14 A. | didwork for thelitigation
15 until my question is complete. Okay? 15 and was compensated for my time at the
16 A. Yes 16 samerate.
17 Q. And obviously you know to give 17 Q. Atthesamerate you said?
18 verbal responses as opposed to shaking the 18 A. Atthesamerate. Yes, sir.
19 head, yes? 19 Q. Youindicated just for the
20 A. Yes 20 readers at home that you have access to
21 Q. Isthere anything -- any reason 21 thelPR exhibits. Well be using
22 why you can't give full and complete 22 predominantly those exhibits, the exhibits
23 testimony today? 23 that have already been marked and entered
24 A. No. 24 into the electronic records of this PR
25 Q. You'relocated where right now? 25 proceeding, so if there'sany hiccup in
Page 6 Page 8
1 A. Rochester, New Y ork. 1 accessing exhibits during the course of
2 Q. Isthere anybody in the room 2 thedeposition just let me know. We have
3 withyou? 3 auxiliary ways of getting those into your
4 A. No, but | am at home so there's 4 hand, but those will be basically the
5 other people in the house and thereis a 5 source of documents for today's questions.
6 dog. 6 If you can access please,
7 Q. That'sfine. | cantell from 7 Dr. Borkholder, Exhibit 2017 which is your
8 theremote feeds that your counsel, Dr. 8 declaration in thisIPR. Again, Exhibit
9 (sic) Price, islocated elsewhere. Other 9 2017.
10 than being connected through the Internet 10 A. | haveit open.
11 tothisdeposition feed are you in contact 11 Q. Thisisyour declaration in this
12 with anyone who's not in the room with 12 matter?
13 you? 13 A. ltis.
14 A. No. 14 Q. Anddidyou review the
15 Q. And being under oath do you 15 declaration Exhibit 2017 in advance of
16 agreeto refrain from any communications 16 today's deposition?
17 with anybody during the course of this 17 A. |did.
18 deposition that might effect or influence 18 Q. Any corrections that need to be
19 your testimony today? 19 made?
20 A. |do. 20 A. No, gr.
21 Q. Just asabaselineyou 21 Q. Who drafted your declaration?
22 understand that this deposition relates to 22 A. Itwasacollaborative effort
23 1PR2023-565 which challenges the 23 between myself and counsel for the
24 patentability of U.S. patent number 24 plaintiff.
25 10,076,269, yes? 25 Q. Which counsel? Do you remember
Page 7 Page 9
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1 their name? 1 those documentsaswell?
2 A. So Jeffrey Priceand CIKeller. 2 A. |did.
3 I don't know any of the paralegals that 3 Q. Inpreparing Exhibit 2017, your
4 may have assisted. 4 declaration, do you recall reviewing
5 Q. Any nonattorney staff on your 5 anything that you did not end up
6 end that assisted with your declaration? 6 identifying in this declaration?
7 A. No, gir. 7 A. | didnot.
8 Q. What percentage of the report 8 Q. Inother words, there was no
9 would you estimate was written by you as 9 document that you recall reviewing and
10 opposed to others? 10 said oops, better not put that in my
11 A. Thatisvery difficult to say. 11 declaration. It'seither bad for my
12 | provided -- | provided input into the 12 opinions or potentially useless?
13 attorneys with arguments against each of 13 A. That'scorrect. Therewas
14 the elementsin the petitions and they 14 nothing that | reviewed that | rejected
15 then drafted it in the formal format and 15 because of the reasons that you state.
16 then we edited it back and forth. 16 Q. If you canflip to page 38 and
17 Q. Sobecause of that collaborative 17 review to yourself paragraph 78 in your
18 effort it's hard to separate what the 18 declaration and then let me know when
19 lawyerswrote from what you wrote, is that 19 you're done?
20 what you're saying? 20 A. I'mdone
21 A. Yes, sir. That iscorrect. 21 Q. Atthetop of page -- excuse me.
22 Q. Your signature on page 42 is 22 Inthe sentence bridging pages 38t0 39 in
23 dated as July 29, 2024. Isthat the 23 your declaration you included two wordsin
24 accurate date that you applied your 24 quotation marks, surprising and
25 signatureto this declaration? 25 unexpected, do you see that?
Page 10 Page 12
1 A. Yess,itis. 1 A. 1do.
2 Q. And again you double checked all 2 Q. Do you know why those two words
3 theopinions expressed in your declaration 3 arein quotation marks?
4 beforeyou signed it? 4 A. Those are secondary
5 A. Yes gir. 5 considerations for obviousness.
6 Q. Inparagraph one of your 6 Q. Sothoseterms, surprising and
7 declaration, Exhibit 2017, if you can flip 7 unexpected, are not found in the exhibits
8 there and let me know when you're there? 8 referenced in this paragraph, namely
9 A. | amthere 9 Exhibits 2010 and 2011, right?
10 Q. So paragraph one of your 10 A. Thatiscorrect. That'swhy it
11 declaration, Exhibit 2017, identifies 11 saysl believe these surprising and
12 severa itemsthat you say you reviewed. 12 unexpected results.
13 Among them the challenged ‘279 patent, its | 13 Q. Doyou recal whether it wasyou
14 file history, the IPR petition, the P 14 who decided to put those terms into
15 tab'sdecision to institute and the prior 15 quotation marks or was it somebody else?
16 art cited in each of those documents, do 16 A. | donot recal who decided to
17 you seethat? 17 put them in quotation marks. | do recall
18 A. |do. 18 discussion around this -- around this and
19 Q. Didyouinfact review each of 19 it was my belief that those -- the results
20 those documents for the purpose of 20 that are outlined there were surprising
21 preparing this declaration? 21 and unexpected.
22 A. |did. 22 Q. What experience or knowledge do
23 Q. Thebody of your declaration 23 you have to judge whether increased
24 cites additional documents not listed here 24 adherenceto sleep therapy as discussed in
25 in paragraph one. Did you review each of 25 those two Exhibits 2010 and 2011 are

Page 11
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1 surprising or unexpected? 1 trade, right?

2 A. | think that -- so actually, can 2 A. My mastersand Ph.D. arein

3 you repeat your question please, sir? 3 €ectrical engineering, but all of my work

4 Q. Sure. What experience or 4 from my masters Ph.D. onward, including

5 knowledge are you using to evaluate 5 industry and academia, has been biomedical

6 whether the increased adherence to sleep 6 innature.

7 therapy discussed in Exhibits 2010 and 7 Q. I'msorry. Hasbeen what?

8 2011 are either surprising or unexpected? 8 A. Biomedical in nature.

9 A. | would point to more recent 9 Q. Just to be clear and go through
10 experience with Casanawhere we had -- 10 your CV quickly, you have abachelors
11 we're doing in-home monitoring of 11 degreein microelectronic engineering
12 cardiovascular health and the discussions 12 right?

13 about the pros and cons about providing 13 A. Thatiscorrect.
14 datato individuals, to patients, and so | 14 Q. Andyour mastersand PH.D., as
15 think that that is a-- and we engaged 15 youjustindicated, are eachin thefields
16 with physiciansin that discussion and | 16 of electrical engineering, yes?
17 think that there are -- some people 17 A. Thatiscorrect.
18 believethat providing data to patients 18 Q. You'renot amedical doctor,
19 helpswith adherence and some people 19 right?
20 Dbelievethat it could lead to other 20 A. Thatiscorrect.
21 behaviorsthat could be damaging so that's 21 Q. You'renot qualified to diagnose
22 why -- that'swhy | thought that the 22 deep disorders?
23 results would be characterized as 23 A. 1 would not be allowed to
24 surprising and unexpected becausethey had |24 diagnose sleep disorders.
25 such asignificant change in the adherence 25 Q. Andyou've actualy never
Page 14 Page 16

1 rates. 1 diagnosed a sleep disorder, correct?

2 Q. Youtedtified just now that some 2 A. Thatiscorrect.

3 people believe providing information helps 3 Q. You've never diagnosed someone

4 @ least in the cardiovascular space 4 with sleep apnea, right?

5 adherence to whatever it isthe patient is 5 A. | havenot.

6 askedtodo. | guessyour word selection 6 Q. You'venever used a sensor to

7 impliesthat there are other people who do 7 diagnosis aseep disorder?

8 not believe that information provided to 8 A. | have not used a sensor to

9 patients helps adherence proportions, 9 diagnosis asleep disorder, but sensors
10 right? 10 that are utilized in CPAP machines | do
11 A. Thatiscorrect. 11 have experience with both designing and
12 MR. PRICE: Objection toformto 12 using those said systems.

13 that last question. 13 Q. You'renot qualified to treat

14 Q. You mentioned Casana. Canyou 14 dleep disorders either, right?

15 just give abrief description as to what 15 A. Thatiscorrect. That would

16 thatis? 16 requirean MD.

17 A. Casanaisamedica device 17 Q. Andyou've never, in fact,

18 company. It'san early stage company that 18 treated anyone who has a sleep disorder,
19 hasatoilet seat that monitors 19 correct?

20 cardiovascular parametersin the home. 20 A. | have not treated anyone with a
21 Q. Thecardiovascular parameters 21 dleep disorder.

22 measured through atoilet seat, is that 22 Q. You've never treated someone
23 what you said? 23 using apositive airway pressure or PAP
24 A. Yes 24 device, right?

25 Q. You'rean electrical engineer by 25 A. I'venot treated anyone but |
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1 haveused them. 1 areusedinthe CPAP machinesand

2 Q. How many such device have you 2 integrating them into other products.

3 used? 3 Q. You'venever written an

4 A. Thiswas part of the device 4 agorithm for detecting sleep apneas,

5 inspections so I'm going from memory. On 5 right?

6 theorder of threeto four. 6 A. | havenot.

7 Q. Just soitsclear, these are 7 Q. You'venever written an

8 ingpections that were associated with the 8 agorithm for detecting hypopneas, right?

9 litigations between Cleveland Medical and 9 A. | have not, athough for all of
10 Resmed? 10 thesealgorithmsit is clear what they are
11 A. Thatiscorrect. 11 looking for and | believe | would have the
12 Q. You've never researched apneas 12 capability and expertise to write such
13 or other sleep disorders, correct? 13 algorithmsif | were asked to do so.
14 MR. PRICE: Objection. 14 Q. Youwould agree, would you not,
15 A. That has not been the focus of 15 that algorithmsto detect sleep apneawere
16 my research. 16 well-known before the priority date of the
17 Q. Never mind focus, have you ever 17 challenged '269 patent?
18 researched apneas, hypopneas or other 18 MR. PRICE: Objection.
19 deep disorders? 19 Foundation.
20 MR. PRICE: Objection. 20 A. | believethat there were
21 A. | haveresearcheditinthe 21 algorithmsto detect sleep apneas and they
22 context of review of the materialsfor 22 were used primarily in the sleep lab.
23 thiscaseand | understand -- | understand 23 Q. Andyou'd agree, would you not,
24  the symptomology and how the sensors are 24 that algorithms to detect hypopneas were
25 used to analyze a symptomology. 25 well known in the prior art before the

Page 18 Page 20

1 Q. I'msorry. What werethefina 1 priority date of the challenged '269

2 wordsin that answer? Just the audio -- 2 paent?

3 A. | amfamiliar with the 3 MR. PRICE: Objection.

4 symptomology and the way that the sensor 4 Foundation.

5 systemsare used to measure that 5 A. Canyou point meto an exhibit

6 symptomology. 6 that was part of this case that would

7 Q. You've never worked for aCPAP 7 highlight that, please?

8 company, right? 8 Q. I'mjust asking you whether you

9 A. | have never worked for a CPAP 9 would agree that algorithms that detect
10 company. 10 hypopneasin patients were well known in
11 Q. Andyou've never done any 11 the prior art before the priority date of
12 academic research specific to CPAP 12 the challenged '269 patent which ison or
13 devices? 13 about November 4, 20057
14 A. I'vedone no academic research 14 A. Sleep studies--
15 associated with CPAP devices. 15 MR. PRICE: Same objection.
16 Q. You haven't worked, have you, 16 A. Sleep studies were conducted
17 for any company that develops devicesto 17 prior to that date and they used
18 treat or cure sleep disorders? 18 algorithms to detect hypopness.
19 A. Thatiscorrect. | have not. 19 Q. But before being involved in the
20 Q. You'venever beeninvolvedin 20 patent disputes, not only this IPR but
21 developing a CPAP or other dleep disorder 21 also the ongoing litigations between
22 treatment device, right? 22 Cleveland Medical and Resmed, what
23 A. Nothing involved in developing 23 experience did you have with CPAPSs or
24 the CPAPsystems. | havebeeninvolvedin |24 other sleep disorder treatments devices?
25 developing sensor systems like those that 25 A. | have not worked directly with

Page 19
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1 CPAPspriortothiscase. Asl said, | 1 Q. Isthereaphysica difference
2 have abiomedical background. | read and 2 that you can briefly explain between what
3 understand the literature well and am very 3 | understand isavery general term
4 familiar and have used many of the sensor 4 pneumotachograph and the specific sensor
5 systemsthat are part of the CPAP device. 5 you mentioned spirometer?
6 Q. Insome of your recent answers 6 A. The spirometer -- actually -- |
7 you were talking about sensors or excuse 7 actually don't think that thereisa
8 me, your use of sensors -- strike that. 8 significant difference between those two
9 In some of your answers you were 9 and I'm going off of memory. | would have
10 referencing your knowledge of sensors that 10 tolook up benefits for both to be
11 areused in CPAP systems. Haveyou worked |11 competent that thereis no subtle
12 with pulse oximeters? 12 difference between them.
13 A. | have worked with pulse 13 Q. If there's no substantive
14 oximeters and -- actualy, one of their 14 difference between a pneumotachograph and
15 devicethat'sintegrated into the toilet 15 spirometer why might they be given
16 seat of the Casana. 16 different words, different |abels?
17 Q. Other than the toilet seat of 17 A. A spirometer | believeis
18 the Casana business, have you worked with 18 referring to the sensor element itself
19 pulse oximeters? 19 where the pneumotachograph would be the
20 A. | have. Sol taught biomedical 20 system that is producing an output --
21 classesat RIT in the EE department we had 21 output graph of the respiration waive form
22 abiomedical option and we ran labs using 22 but you can use a spirometer to generate a
23 commercia pulse oximeters aswell. | 23 similar respiration wave form.
24  aso have taught on the functioning of 24 Q. You're saying the same sensor
25 pulse oximeters and how you extract out 25 used to detect respiration is called a
Page 22 Page 24
1 theblood oxygen levels from the signals. 1 pneumotachograph and when used in fields
2 Q. Haveyou worked with a sensor 2 other than respiration you at least
3 that has severa different names 3 personally would refer to that sensor as a
4 pneumotach, pneumotachometer or 4 spirometer; isthat right?
5 pneumotachograph? 5 MR. PRICE: Objection.
6 A. | have worked with spirometers 6 Mischaracterizes his testimony.
7 and actually taught alab where students 7 A. The pneumotachograph does not
8 Duilt their own spirometer for the purpose 8 refer, | believe, to the specific sensor
9 of measuring respiration which isthe 9 that isused to develop that respiration
10 purpose of a pneumotachograph. 10 waveform. So oneway -- adifferent way
11 Q. Doyoumind spelling that. The 11 tothink about thisiswhen | say we had a
12 audioisalittle bit mushy? 12 lab where the students developed a
13 A. P-N-E-U-N-O -- 13 spirometer, they were developing aflow
14 M-O-T-A-C-H-O-G-R-A-P-H. Hopefully | got 14 sensor that they then integrated into a
15 that right. 15 systemthat in thelab we do not call it a
16 Q. My bad. Maybeit'sthe audio. 16 pneumotachograph, but they would breathe
17 You--inyour answer you said that you 17 through that apparatus and generate a
18 have used pneumotachographs? 18 graphical output of flow versus time which
19 A. Theword is probably spirometer 19 based on therespiration, right? That is
20 that you were looking for 20 what | think isreferredto asa
21 SP-I-R-O-M-E-T-E-Rwhichisbasicaly an |21 pneumotachograph or pneumotachogram. And
22 air flow sensor and in that lab we used it 22 again, I'd be happy to look up specific
23 gpecifically to monitor respiration and | 23 definitionsif thisisa-- if thisisa
24 was saying that that isasimilar function 24  key point. 1'm going off of memory.
25 to the pneumotachograph. 25 Q. Wadll, you've provided a

Page 23
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1 declaration where you provide commentary 1 declaration you cite Exhibits 2020 and
2 on some of these terms or some of these 2 2021, do you see that, it's towards the
3 sensors so that's why we're going through 3 bottom of page 22?
4 these questions? 4 A. |do.
5 MR. PRICE: Objection. Form. 5 Q. Andin parentheticals you
6 A. I'msorry, sir. Wastherea 6 referenceimages of CPAP machines, right?
7 question for me? 7 A. Ildo.
8 Q. Therewasn't. | don't know why 8 Q. Do you have Exhibits 2020 and
9 theobjection came. | wasjust telling 9 2021 handy?
10 you why we're talking about pneumotachs. 10 A. | do. Let me openthem up.
11 That termisalready in your declaration 11 Q. Let'sstart with 2020.
12 sothereyou haveit. 12 A. Okay.
13 Other than pulse oximeters and 13 Q. Youreviewed Exhibit 2020 in the
14 pneumotachs, what other sensors were you 14 context of preparing this declaration,
15 thinking of when you said you had 15 right?
16 experience working with some of the 16 A. 1did.
17 sensorsthat are employed in CPAP systems? | 17 Q. Andyou appear to cite
18 A. Pressure sensors, 18 Exhibit 20 and 21 -- excuse me. Let me--
19 electrocardiograms can be employed, 19 strikethat.
20 electroencephalograms can be employed in 20 Y our declaration appears to cite
21 dleep studies. Those can be employed. 21 Exhibits 2020 and 2021 to support your
22 Andthen you've got in many of the 22 statement in paragraph 45 that a person of
23 exhibitsthey talk about measurement of 23 ordinary skill would recognize that a
24 those ailments el ectroretinogram. 24  breathing hose extends between the CPAP
25 Q. Andinyour opinion your work 25 machine and the mask rather than being
Page 26 Page 28
1 with sensors such as spirometers, pressure 1 internal to the machine; am | right?
2 sensors, etcetera outside of the CPAP 2 A. Thatiscorrect.
3 context, in your opinion those help 3 Q. Exhibit 2020 isan Internet
4 qualify you as a person of ordinary skill 4 printout dated July 28, 2024, from a
5 for thisIPR proceeding? 5 website whose URL includes
6 A. Thedefinition of aperson of 6 clevelandclinic.org, right?
7 ordinary skill does not require that -- 7 A. Thatiscorrect.
8 actuadly, | know that we have a 8 Q. Now, did someone refer you to
9 definition -- definition, | know that it 9 thisURL or did you find it by yourself?
10 isnot specific with respect to the 10 A. | believethat this was provided
11 particular sensors. | believe the 11 by counsel as part of the materials for me
12 language is something -- something like 12 toreview.
13 diagnostic sensor systems, but if you can 13 Q. Do you know the association, if
14 point meto wherethat isin my 14 any, between Cleveland clinic and the
15 declaration I'm happy to go there and 15 patent owner in this dispute Cleveland
16 refresh my memory, but a person of 16 Medica?
17 ordinary skill does not require a specific 17 A. 1donot.
18 expertise with those sensors. 18 Q. Now, page two of exhibit 2020
19 Q. Do you have your declaration 19 hasan artist'srendering of a-- entitled
20 handy? Exhibit 2017. If you can please 20 it CPAP machine, right?
21 flip to paragraph 45, review it and let me 21 A. Thatiscorrect.
22 know when you're done. Again, paragraph 22 Q. Andinthat artist's rendering
23 45. 23 we see apatient connected to what's
24 A. Areyou done? 24 |abelled a CPAP machine while lying at
25 Q. Inparagraph 45 of your 25 let'scal it aninclinein some sort of

Page 27
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1 bed, right? 1 inthisIPR proceeding if | understand
2 A. | think that's accurate. 2 your testimony correctly that you would
3 Q. Now, wasthe-- thisimageis-- 3 agree that the motor that blows air,
4 thisimage is what you were referring the 4 whether it'saturbine or some other
5 reader of your declaration to, right? 5 pressure generator, that is housed within
6 I'll ask that again. 6 the CPAP device's housing, yes?
7 Isthe artist's rendering on 7 A. Yes
8 page two of exhibit 2020 something that 8 Q. Theillustration on page two of
9 you wanted the reader of your declaration 9 Exhibit 2020 has an arrow labelled air
10 tolook at after reviewing your paragraph 10 flow, do you see that?
11 45? 11 A. | do.
12 A. | wanted the reader to look at 12 Q. That, it goeswithout saying, is
13 that image and the bullet list that 13 theair flow created by the pressure
14 extendson to page three, specifically the 14 generator we've just been discussing, yes?
15 top bullet on page three, atube that 15 A. | believethat that arrow is
16 connects the mask to the machine's motor. 16 representing the air flow from that
17 Q. Theartist's rendering on page 17 pressure generator. Theair flow can be
18 two shows a corrugated tube in white. Is 18 modulated by the respiration and it
19 that what you believe to be the tube 19 depends on the setup of the system where
20 referenced at the bullet at the top page 20 it hasthe exhaust port.
21 threein Exhibit 2020? 21 Q. By modulated you mean, correct
22 A. Thatiscorrect. 22 meif I'mwrong, the air flow is aways
23 Q. Thenext bullet, the second 23 flowinginthe direction indicated by the
24 bullet that is on page three of 24 arrow on page two of Exhibit 2020 but that
25 Exhibit 2020 says, quote, a motor that 25 air flow might increase or decreasein
Page 30 Page 32
1 blowsair into the tube, end quote, do you 1 accordance with the patient's inhal ation
2 seethat? 2 and exhalation, right?
3 A. ldo. 3 A. If the patient, for example, had
4 Q. Youwould agree, would you not, 4 an apneaevent and stopped breathing and
5 that this motor is contained within the 5 there were no leaksin the system, the air
6 housing of the machine shown in the 6 flow could go to zero so | don't know that
7 illustration on page two of Exhibit 2020, 7 1 would characterize it as always flowing
8 right? 8 inthedirection of the arrow.
9 A. Ingenera, the motor which 9 Q. Butthemask haslike an
10 generatesthe pressureislocated within 10 exhaation vent, doesn't it?
11 the machine. 11 MR. PRICE: Objection.
12 Q. Why do you qualify your answer 12 Foundation.
13 asingenera? 13 A. Many do.
14 A. Every CPAP systemthat | have -- 14 Q. |If there's no exhalation vent on
15 | looked at and the associated prior art 15 the mask thenit's your opinion, but
16 and exhibitsrelative to this case haveit 16 correct meif I'm wrong, the air flow
17 within the housing. That doesn't mean 17 indicated by the arrow on page two of
18 that you couldn't create such asystem 18 Exhibit 2020 could go to zero, isthat
19 that had it external to the CPAP machine. 19 what you're saying?
20 That'swhy | qualify my answer becauseI'm | 20 A. I'msayingthat if therewerea
21 not purporting to have knowledge of every 21 system that was completely sealed, there
22 potential implement that's ever been done 22 were no mask leaks and the person stops
23 for aCPAP machine. 23 breathing, then air flow could go to zero.
24 Q. Butatleast astothe prior art 24 | don't believe that most CPAP machines
25 that'sat issue or should | say being used 25 aredesigned that way. | think in genera
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1 you'regoing have air flow that flowsin 1 illustration on page 2 Exhibit 2020, was
2 that direction. 2 itto -- strike that.
3 Q. Going back to your paragraph 45, 3 Exhibit 2020 is a printout dated
4 below the figure you state, quote, as a 4  very recently in 2024, right?
5 person of ordinary skill in the art would 5 A. ltis
6 recognize this hose extends between the 6 Q. Wasyour purposein citing it to
7 CPAP machine and the mask rather than 7 reflect anillustration of atypical CPAP
8 being internal to the machine, end quote. 8 system that existed before the priority
9 Y ou see that? 9 date of the '269 patent?
10 A. ldo. 10 A. Theintent was to show where the
11 Q. Isityour opinion that the air 11 tubing was projecting between the machine
12 flow house, the corrugated hose in the 12 andthe mask and | do believe that
13 image on page two of Exhibit 2020, 13 these-- thisillustration is consistent
14 connectsto some sort of connector on the 14 with a CPAP from that time period other
15 external wall of the CPAP device's 15 than perhaps alarge display.
16 housing? 16 Q. If you can grab the challenged
17 A. That is my understanding and 17 '269 patent. Let me know when you have
18 that's consistent with the CPAP machines 18 it.
19 that | reviewed. 19 A. | haveit.
20 Q. Asidefrom the CPAP machines 20 Q. Inthe specification at column 2
21 that you reviewed, do you believe that an 21 --1thought | heard something. I'll
22 air hose connector would have been well 22 dartagain.
23 known to exist on the external wall of a 23 Dr. Borkholder, the challenged
24 CPAP device's housing before the prior 24 '269 patent at column 2, line 17 discusses
25 date of the challenge '269 patent? 25 some admitted prior art saying again,
Page 34 Page 36
1 MR. PRICE: Objection to form. 1 startinginline 17, quote, the most
2 A. My understanding isthat the 2 common method of treating the sleeping
3 hoseisaseparate part of the system that 3 disorder of sleep apneais by applying a
4 connectsto the CPAP machine and it 4 continuous positive gas pressure to the
5 connectsto the mask and there's obvious 5 patients airway which has the effect of
6 reasonswhy that makes sense. It can make 6 forcing the patient to breathe through
7 cleaning easier, etcetera so a connector, 7 application of the pressure, end quote?
8 | think you used the term connector, | 8 Do you see that? | obviously
9 think that there's -- | don't know that 9 fixed one minor typo but do you see that?
10 it'sa-- | guessyou would haveto define 10 A. ldo.
11 connector but | think there's certainly 11 Q. You accept that statement as
12 some attachment point that's certainly on 12 true, don't you?
13 the CPAP machine that the hose connects 13 A. |do.
14 to. 14 Q. Andyou have no reason to
15 Q. Onewould expect that attachment 15 disputethat statement, right?
16 point to bein the external wall of the 16 A. 1donot. Other than forcing
17 CPAP device's housing, right? 17 the patient to breathe. | think that a
18 A. Yes 18 more accurate description is that when the
19 MR. PRICE: Objection. 19 airway closesthe higher pressureis
20 Q. Beforel switch it another topic 20 actualy enabling the airway to remain
21 why don't wetake a ten-minute break? 21 opensoit'ssort of splinting it which
22 (Whereupon, a recess was taken.) 22 then alowsthe patient to breathe. So |
23 Q. Dr. Borkholder, before we say 23 don't know that forcing the patient to
24 goodbye to Exhibit 20 | just wanted to ask 24 breathe isthe terminology that | would
25 you, was the purpose of referencing the 25 usebutitissaid here.
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1 Q. '269 continues its discussion of 1 specification to understand the meaning of
2 admitted prior art in column 2, line 21 by 2 deviceasitsused here.
3 saying quote, more advanced, but still 3 Q. Thisisjust adiscussion of the
4 very basic devices have been developed 4 admitted prior art though, right, section
5 that adjust this continuous positive gas 5 two, technical background?
6 pressure through sensors built into the 6 A. ltis
7 devicefor creating the positive gas 7 Q. Andyouwould agree that it
8 pressure which measure gas flow through 8 stateswith no uncertain terms that
9 thedevice, end quote. 9 sensorsare built into the device for
10 Do you see that? 10 creating the positive gas -- excuse me,
11 A. |do. 11 sensorsare built into the device for
12 MR. PRICE: 1 think objectionto 12 creating positive gas pressure etcetera,
13 form. 13 right?
14 MR. SIKORSKI: Did | read that 14 A. It'ssaying that sensors are
15 incorrectly, Jeff? 15 built into the device to allow you to
16 MR. PRICE: | think there were a 16 adjust the continuous positive gas
17 couple of words that were missed. 17 pressure.
18 MR. SIKORSKI: Let me start 18 Q. Right. Thank you.
19 again. 19 Now, in your declaration,
20 Q. The'269 patent continuesits 20 paragraph 35, I'll give you a moment to
21 discussion of admitted prior art at column 21 flip there. Let me know when you found
22 2, line 20 by saying, quote, more 22 it
23 advanced, but still very basic devices 23 A. I'mthere.
24 have been developed that adjust this 24 Q. Paragraph 35 of your declaration
25 continuous positive gas pressure through 25 refersto an embodiment described in the
Page 38 Page 40
1 sensors built into the device for creating 1 '269 patent that uses a pneumotachograph,
2 the positive gas pressure which measure 2 right?
3 gasflow through the device, end quote. 3 A. Thatiscorrect.
4 Do you see that? 4 Q. And that pneumotachographis
5 A. ldo. 5 gpecificaly used in this embodiment as an
6 Q. You accept that treatment as -- 6 air flow sensor, right?
7 strikethat. 7 A. Air flow sensor that is directly
8 Y ou accept that statement as 8 measuring respiration.
9 true, don't you? 9 Q. Andwhat do you mean by that
10 A. Atthistimethere were devices 10 adverb "directly” in the context of
11 that would adjust the gas pressure based 11 directly measuring respiration?
12 ontherespiration flow, yes. 12 A. Soif you read in paragraph 35
13 Q. And you have no reason to 13 in this embodiment the pneumotachograph
14 dispute that statement, right? 14 consists of a standard oxygen and nasal
15 A. | don't other than where it says 15 cannulaor aface mask respectively
16 built into the device | believe here 16 connected to pressure transducer and
17 they're using device broadly to mean the 17 placed inthe nares. So | would need to
18 CPAP system which would be inclusive of 18 go back and look in the ‘269 patent at the
19 the mask. 19 referenced column 7, 61 to 63, but my
20 Q. Andwhat'syour basisfor that? 20 recollection isthat the pressure
21 Itjust saysthe word device. 21 transducers are actually measuring flow
22 A. My reading of other prior art, 22 based on flow at the mask. That's my
23 and | can't recollect a specific one now, 23 recollection, but | would need to go back
24  but -- a specific exhibit to point to, but 24 and read again to be confident.
25 wed haveto read through the full 25 Q. Widll, by al means|et's go back
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1 tothe'269 patent column 7, line 61 to 63 1 Q. Soavery simple sensor that the
2 soyou can make sure of your testimony. 2 readersat home can probably envisionisa
3 A. Yeah, so hereit says nasal 3 vaneor propeller sitting within an air
4 cannulaor face mask can be used to 4 stream. Would that simplistic type of
5 measure the subject's respiratory air 5 device qualify as a pneumotachograph if
6 flow, so the measurement of the air flow 6 its measuring a person's breathing?
7 ishappening at the mask. 7 MR. PRICE: Objection.
8 Q. Right. Soareyou saying that 8 Foundation.
9 theonly location in a CPAP system where 9 A. Sothere are numerous sensors.
10 respiration can be measured quote/unguote 10 Most of these | believe use aflow sensor
11 directly isviaanasal cannulaor face 11 that's measuring air flow directly or an
12 mask? 12 indirect measure of air flow like with a
13 MR. PRICE: Objection. 13 differential pressure, but | think it
14 A. | believe that some systems will 14 is--if itismeasuring respiration,
15 also do measurement in the hose located 15 inhalation, exhalation directly thenitis
16 near the face mask. 16 called a pneumotachograph.
17 Q. Andthey dosousinga 17 Q. And other than your opinion
18 pneumotachograph? 18 expressed in your declaration | didn't see
19 A. The pneumotachograph is that 19 any documentary evidence that backs that
20 measurement of respiration. 20 opinionup. Did | misssomething? Any
21 Q. Yep. Socorrect meif I'm 21 exhibitsin your declaration that support
22 wrong, but earlier today you said -- 22 that view that the term pneumotachograph
23 strike that. 23 iswhat you just said it was?
24 Correct meif I'm wrong, but 24 A. | don't believe that we pointed
25 earlier | thought you testified that a 25 to adocument that described the
Page 42 Page 44
1 pneumo -- the term pneumotachograph and 1 pneumotachograph because terms are given
2 itsrelated spellings pneumotachogram, 2 their plain and ordinary meaning.
3 etceterarelate to a sensor that measures 3 Q. Sojustasanexample, if you
4 respiration; isthat right? 4 put the same sensor that you believed to
5 A. It relatesto the measurement of 5 be properly called a pneumotachograph, but
6 respiration. 6 if you put that sensor at the opposite end
7 Q. AndI believe your testimony 7 of the breathing hose let's say at or
8 earlier was that the term pneumotachograph 8 within the, what did you call it, the
9 isnot specific to any particular type of 9 attachment point for the breathing hose,
10 sensor; isthat right? 10 would that still retain the term
11 A. Thereare-- my understanding is 11 pneumotachograph or would you,
12 there are different types of sensors that 12 Dr. Borkholder, call it something
13 could be used to provide a 13 different?
14 pneumotachograph, so that measurement of 14 A. | would call it something
15 respiration. 15 different because you need to add in
16 Q. Istherelikea-- canyou 16 additional calculationsthat relate to the
17 describe to me what qualifies a sensor as 17 characteristics of that tubing and system.
18 apneumotachograph as opposed to something | 18 So what you measure with your sensor would
19 dse? 19 actually be different than what you would
20 A. It'sthedirect measurement of 20 measure with that sensor at the mask and
21 respiration, right? Somy Latinis not 21 soyou have to characterize the system and
22 very good, but | think if look at -- if we 22 essentially do something like atransfer
23 broke pneumotachograph into its respective | 23  function that would estimate what the
24 partswe're going to seethat that isa 24 respirationis.
25 measurement of respiration. 25 Q. Itwould till act asan air
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1 flow sensor, would it not, if located at 1 36, let me know when you're there.
2 the connection point between the hose and 2 A. I'mthere.
3 the CPAP device? 3 Q. Paragraph 36 of your declaration
4 A. Whether it's considered an air 4 describes as least parts of the '269
5 flow sensor depends on the sensor at the 5 patent and below the figure you use terms
6 location. 6 such as, quote, novel construction of the
7 Q. Soisthat ayes? 7 '269 patent, end quote, you reference the,
8 A. Soasensor -- sensorisa 8 quote, structure, end quote, of the
9 sensor. A sensor -- if | havean 9 invention and then you go on to describe
10 anemometer that measures air flow, that 10 anair flow sensor 320 and a pressure
11 measuresair flow independent of where it 11 sensor 322 being located within the PAP
12 is. Thekey questionis, doesan air flow 12 device, right?
13 represent directly the respiration profile 13 A. That iscorrect.
14 of theindividual. 14 Q. Andthen you describethisin
15 Q. Butl think you said earlier 15 your words as, quote, novel construction,
16 that in referenceto the artist's drawing 16 end quote, in conjunction with acitation
17 infigure 2 of Exhibit 2020 that the air 17 tofigure7 herein paragraph 6 -- 36,
18 flow through the breathing tube modulates 18 right?
19 upand down, but islikely still going in 19 A. Thatiscorrect.
20 onedirection, right? 20 Q. Now, you would agree with me,
21 A. Iltcanmodulate so it all 21 would you not, that figure 7 is described
22 depends on what venting they have in the 22 inthe '269 patent as being conventional,
23 mask, etcetera. It depends on the details 23 right? If you want to flip to column 22,
24  of the sytem. 24 line 47 in the '269 patent it says as
25 Q. Right. And the modulation 25 much.
Page 46 Page 48
1 reflects the person's breathing, right? 1 MR. PRICE: Objection. Form.
2 A. | think you used the right 2 Q. AsDr. Borkholder islooking for
3 terminology. It reflects the person's 3 column 22.
4 breathing. Itisnot adirect measure of 4 MR. SIKORSKI: Mr. Price, what
5 that breathing. So it's correlated, but 5 was that objection about?
6 itisnot adirect measure and that's why 6 MR. PRICE: | said objection to
7 you'd have to characterize the systems so 7 form.
8 you can estimate what the true respiration 8 MR. SIKORSKI: Why?
9 israther than existing a correlation to 9 MR. PRICE: Why did | object to
10 therespiration. 10 the form of that question?
11 Q. But bottom line | think the 11 MR. SIKORSKI: If | can clear it
12 sentiment you're trying to expressin your 12 up I'd like to, so what's the
13 declaration isthat a pneumotachograph is 13 objection?
14 only apneumotachograph if it's adjacent 14 MR. PRICE: | worry that if |
15 the person's nose and/or mouth, right? 15 give the full reason for the objection
16 A. Ifitisadirect measure of 16 on the record it will be seen as
17 that respiration. 17 leading the witness. If you want to
18 Q. And again, other than your 18 have him step out of the room and |
19 opinion you didn't cite any documents to 19 can explain it then we can do that.
20 support or back that up, right? 20 MR. SIKORSKI: No. | don't
21 A. | do not have recollection of 21 quite follow, but okay.
22 citing a specific document that provides 22 Q. Doctor --
23 justification for that opinion. 23 MR. PRICE: Wdll, if you want,
24 Q. If you turn to the next 24 my answer is, there is considerable
25 paragraph in your declaration, paragraph 25 discussion of figure 7 that is not
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1 described as conventional. That's -- 1 Q. Andthistraditional CPAP device
2 MR. SIKORSKI: Okay. 2 isillustrated in figure 7 isit not?
3 MR. PRICE: That'sall. 3 MR. PRICE: Objection.
4 MR. SIKORSKI: That'sfine. 4 A. The-- that sentence shows -- it
5 Q. Dr. Borkholder, have you found 5 saysthat the conventional pressure
6 column 22 -- 6 support system shown in figure 7 includes,
7 A. | have 7 anditincludesalist of thingsthat are
8 Q. --line47? 8 part of aconventional pressure support
9 A. | have 9 system.
10 Q. Andyou seethat that sentence 10 Q. Right. But -- so your
11 begins, quote, this conventional pressure 11 declaration saysimmediately after your
12 support system 310 shown in figure 7 12 citation of figure 7 you refer to, quote,
13 includes, end quote, and then it proceeds 13 thenovel construction, end quote,
14 with the further description, right? 14 including, quote, structure, end quote, of
15 A. | seethat. 15 theinvention, but -- we're going to see
16 Q. | mean you've provided expert 16 thetrue reference in aminute, but you
17 reportsinthelitigation that address the 17 would agreethat figure 7 copied in your
18 fact that figure 7 is a conventional 18 paragraph 36 has elements found in the
19 system, haven't you? 19 prior art, right?
20 A. Sothe-- I'mgoing on my 20 A. Figure7 whichis part of the
21 recollection here from probably monthsago |21 paragraph 36 definitely has elements that
22 because thisis not an element that -- 22 arefoundinthe prior art. Each of those
23 strike that. 23 as| read this sentence out of the '269
24 | don't know if | can strike 24 patent it listed those elements that are
25 something or not, but my recollection was 25 all part of atraditional system and if
Page 50 Page 52
1 that the novelty isintegrating those 1 youread the full paragraph it involves
2 sensorstogether within with the claim 2 both structure and functionality of the
3 structure of the '269 patent. | think 3 invention so you have these sensors that
4 that CPAP machines can measure flow within | 4 arelocated in the PAP device to measure
5 the system and you could measure -- you 5 respiratory air flow and then the
6 can measure pressures within the system. 6 processor generates alevel of severity of
7 It'saquestion of how those are -- how 7 dleep disorder systemsin transfer of that
8 thoseare used and | think that this 8 toaremote location.
9 actualy, and again, I'm caveating this 9 So | think it's -- the challenge
10 withit's been along time since the 10 hereisextracting out part of my
11 litigation piece, that the CPAPIf | can 11 paragraph in isolation because the
12 read it this conventional pressure part 12 rationale for the terms that we use are
13 system 310 includes a pressure generator, 13 further explained in the rest of my
14 ablower, apiston or bellows that 14 paragraph.
15 receivesthe supply of gasfrom agas 15 Q. Let'sgivethe exhibit sharing
16 source such as ambient atmosphere as 16 systematry here. There'salittle delay
17 indicated by arrow A or pressurized gas 17 on my end so bear with me.
18 tanks not shown increase a flow of 18 A. Thesewill goin marked -- |
19 breathing gasesindicated by arrow C 19 can'treadit.
20 having apressure greater than the ambient 20 (Whereupon, an off-the-record
21 atmospheric pressure. 21 discussion was held.)
22 So | think the definition of 22 Q. Dr. Borkholder, through the
23 conventional all of those piecesthat are 23 exhibit system I'm sharing with you, and |
24  part of that sentence are part of a 24 think you now have possession of exhibit
25 traditional CPAP device. 25 I'll call it 1026 in the IPR proceeding.

Page 51

Page 53

14 (Pages 50 - 53)

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127

Exhibit 1029 -

ResMed
Page 14




1 The document itself my be inadvertently 1 Truitt's patent illustrate its air flow
2 marked as 1001, but for the record it's 2 sensor and pressure sensor within the CPAP
3 U.S. Patent Number 6,644,311 to the 3 machine's housing, right?
4 inventor Truitt, et al. Do you have that 4 A. Itdoes. The'269 patent |
5 up,sir? 5 believeisspecifying that itisfor
6 A. 1dohaveit up now, yes. 6 measuring respiratory air flow to then be
7 Q. Now, you've seen this document 7 used for determining level of severity of
8 before, correct? 8 disorders. The Truitt Exhibit 1026 is
9 A. | have 9 measuring the flow pressure of gas passing
10 Q. Ifyoucouldfliptofigurelin 10 inthepatient's circuit. That where they
11 the Truitt reference Exhibit 1026. Let, 11 measureit may be different than
12 me know when you're there. 12 respiratory air flow.
13 A. | amthere. 13 Q. Figure7inthe'269 patent has
14 Q. Now, we were just looking at 14 theair flow sensor 320 in the conduit or
15 figure 7 of the challenge '269 patent and 15 breathing tube in the path of the conduit
16 you would agree would you not that figure 16 or breathing tube 314, right?
17 7 of the '269 patent bears a striking 17 A. Itdoes.
18 resemblanceto figure 1 in Truitt, yes? 18 Q. Soareyou saying that --
19 A. Yes. 19 A. It'sintheconduit. It's
20 Q. And Truitt wasfiled in the year 20 actually part of the enclosure, yes.
21 2001 and became a patent in 2003 so it 21 Q. Yeah. Andit's measuring
22 predatesthe '269 patent by at least a 22 respiratory air flow, right?
23 couple of years, right? 23 A. Thatiswhat in the '269 patent
24 A. Yes 24 they are doing, yes.
25 Q. And Truitt, infact, labelsits 25 Q. Butwouldn'tit be doing the
Page 54 Page 56
1 figurel asprior art; you see that? 1 same? Wouldn't air flow sensor 20 in
2 A. |do. 2 Truitt be doing the same, |E, measuring
3 Q. So asbest we can discern, the 3 respiratory air flow?
4 Truitt inventors | guess believe that the 4 A. It'smeasuring flow and | would
5 system shownin figure 1 was prior art 5 needto refresh on Truitt. It'sbeena
6 even beforeitsfiling date in 2001, fair? 6 whilesincel read this one, but | think
7 A. Yes 7 that whether or not it represents
8 MR. PRICE: Objection. 8 respiratory flow depends on what
9 Q. Now, you'refreeto reference 9 additional characterization you do of that
10 the description of figure 1 which begins 10 system, right. Soit will giveyou a
11 incolumn 1, line 44, but you'll agree 11 flow, but whether or not it gives you
12 that Truitt's prior art figure 1 has an 12 respiratory flow we would need to look at
13 air flow sensor 20 and a pressure sensor 13 thedetails of that.
14 22 both of which are illustrated within 14 Q. Isthere areason why your
15 the CPAP device's housing, right? 15 declaration doesn't inform the reader that
16 A. Yeah, at thetop of column 2 it 16 figure 7 islisted from the Truitt
17 says, devicesinclude aflow sensor 20, a 17 reference?
18 pressure sensor 22 or both that monitor 18 MR. PRICE: Objection.
19 theflow and/or pressure of gaspassing in 19 A. The purpose of paragraph 36 in
20 apatient's circuit so it's monitoring 20 my declaration was to contrast what'sin
21 flow and/or pressure at those locations. 21 the'269 patent with Ferral'sdesign. The
22 Q. Andsinceyou referenced figure 22 intent was not to give a history of where
23 7and'269 asillustrating the flow -- air 23 figure 7 came from.
24  flow sensor and pressure sensor being 24 Q. Andyou fet it wasn't important
25 within the CPAP housing so too does 25 to the reader to understand that figure 7
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1 wasfrom the Truitt reference? 1 communication between counsel and
2 MR. PRICE: Objection. 2 Dr. Borkholder.
3 A. The--1believel stated this 3 MR. SIKORSKI: On what basis?
4 before, my objective was to respond to the 4 He's not your client and you said
5 petition and ailments in the petition so 5 attorney/client privilege. There'sno
6 in--1frankly didn't remember that this 6 privilege there.
7 came from the Truitt reference. It's been 7 MR. PRICE: Not attorney/client
8 solongsince |l worked onthat. | 8 privilege. Thisiswork product
9 focussed on the review of the specific 9 privilege.
10 materialsthat were presented in the 10 MR. SIKORSKI: There'sno
11 petition and the background so it wasn't 11 litigation.
12 anintentiona omission. It'sjust -- 12 MR. PRICE: What do you mean
13 that was not the focus here. 13 there's no litigation?
14 Q. AndthelPR counsal didn't 14 MR. SIKORSKI: We'retaking
15 remindyou -- didn't go so far asto 15 about an IPR proceeding where he'sa
16 remind you that figure 7 has astriking 16 testifying witness.
17 resemblanceto figure 1 in the Truitt 17 MR. PRICE: Thisisalitigation
18 prior art? 18 before the patent office.
19 MR. PRICE: Objection. 19 MR. SIKORSKI: Well, okay. I'l
20 A. When you say the IPR counsel, 20 reserve my objection to your
21 you mean the lawyersfor the patent owner? |21 objection. | think it'sill founded.
22 Q. Theattorneysyou identified 22 Q. Dr. Borkholder, did you -- were
23 earlier asassisting you in preparing this 23 youinformed in the process of preparing
24  declaration, Mr. Keller and forgive me, CJ 24 your declaration that figure 7 was or bore
25 | forgot hislast name. Sorry. I'm 25 striking resemblance to the prior art
Page 58 Page 60
1 sorry. Mr. Keller and Mr. Price. 1 figure1inthe Truitt reference?
2 A. Okay. Canyou repeat again 2 MR. PRICE: Again, I'm goingto
3 please, sir? 3 instruct the witness not to divulge, |
4 Q. Sure. Youdon't recal the 4 mean, the contents of any
5 lawyersinvolved in this PR proceeding, 5 communications between himself and
6 specificaly Mr. Priceand Mr. Keller 6 counsel that go to the preparation of
7 because they're the ones that assisted you 7 this declaration.
8 with your declaration you don't recall 8 Q. You'regoing to follow that
9 them reminding you that figure 7 has a 9 advice, Sir?
10 striking resemblance to the prior art 10 A. | beievel will. Yes, sir.
11 Truitt reference? 11 Q. You can return to your
12 MR. PRICE: | will instruct the 12 declaration paragraph 35. Let me know
13 witness not to divulge any 13 whenyou'rethere.
14 conversations that were had over the 14 A. I'mthere.
15 preparation of the declaration to the 15 Q. Inthis paragraph 35 of your
16 extent that they are privileged. 16 declaration you're talking about certain
17 MR. SIKORSKI: He's not your 17 embodiments of the '269 patent and, excuse
18 client. There'sno privilege. 18 me, inthe third sentence you refer to a
19 Dr. Borkholder is not your client. 19 more sophisticated pressure support device
20 There's no attorney/client privilege 20 described with respect to figure 7. Do
21 between your communications. You'll 21 you seethat, sir?
22 have to find something else to lean 22 A. Ildo.
23 on. 23 Q. Now, you cite as support of this
24 MR. PRICE: | disagree that you 24  quote/unguote more sophisticated pressure
25 are entitled to the contents of the 25 support device, end quote, to the '269

Page 59

Page 61

16 (Pages 58 - 61)

Veritext Lega Solutions

Caendar-CA @veritext.com 866-299-5127

ResMed
Exhibit 1029 - Page 16




1 patent column 23, lines 7 to 17, right? 1 quote, in paragraph 35 of your

2 A. |do. 2 declaration, mainly column 23, lines 7 to

3 Q. Let'sgolook at that. Do you 3 17, bear astriking resemblance to the

4 have the '269 patent column 23 in front of 4 language found in the Truitt reference at

5 you, Dr. Borkholder? 5 column 2, lines 1to 10 or so, yes?

6 A. |do. 6 A. Yes

7 Q. And do you see the paragraph 7 Q. Isthere areason that you

8 that beginsat line 7 of column 23? 8 didn't call that out in your declaration,

9 A. |do. 9 by that | mean the striking resemblance of
10 Q. Read that to yourself and let me 10 this passagein the '269 patent to the
11 know when you're done with that paragraph. |11  Truitt prior art?

12 A. (Pause) I'mdone. 12 A. Asl said, the Truitt prior art
13 Q. Canyou now grab the Truitt 13 wasnot part of the petition to my
14 reference Exhibit 1026 in the IPR 14 recollection and my focus wasreally on
15 proceeding column 2, line 1? 15 direct repliesto those elements. And
16 A. Okay. | havethat. 16 whilel've seethisbeforeit was at least
17 Q. I'mnotsureif it'seasy for 17 eight monthsago and | frankly didn't
18 youtodo, but if you compare the first 18 remember that thiswas -- that figures
19 paragraph in column 2 of the Truitt 19 weresimilar or that there's any
20 referenceto column 23, lines 7 and 20 overlapping text.
21 ongoing in the '269 patent you'll see once 21 Q. Andagain, in the context of
22 again astriking resemblance, yes? 22 preparing the declaration counsel didn't
23 A. I'mdoing that comparison now 23 adviseyou to or remind you that the
24 (pause.) Yes, | seethat. 24  Truitt reference has avery similar
25 (Pause in proceedings.) 25 passage?

Page 62 Page 64

1 (Whereupon, a portion of the 1 MR. PRICE: Again, I'm

2 record was read back.) 2 instructing the witness not answer to

3 "QUESTION. I'm not sureif it's 3 the extent it calls for privileged

4 easy for you to do, but if you compare 4 communications.

5 the first paragraph in column 2 of the 5 MR. SIKORSKI: Onceagain, |

6 Truitt reference to column 23, lines 7 6 don't see any privilege there so welll

7 and ongoing in the '269 patent you'll 7 move on. | said despite not being a

8 See once again a striking resemblance, 8 privilege I'm forced to move on.

9 yes? 9 Q. InTruitt he hasan illustration
10 ANSWER: I'm doing that 10 infigure 2 of an element that measures
11 comparison now (pause.) Yes, | see 11 air flow, do you see that?

12 that? 12 A. | seefigure2. | would needto
13 Q. Forgive me, Dr. Borkholder. If 13 review the elements that are described
14 you're still making the comparison that's 14 here. | don't remember the details of

15 fine. I'mjust waiting for your -- the 15 figure 2 on what the intent was.

16 result of your comparison. 16 Q. It'sapretty basic operation.

17 A. | apologize. | saidyes, | see 17 Fed freetoread column 2, lines 12 or so
18 that. | couldn't understand the last part 18 inTruitt. He provides a pretty succinct
19 that you said, Garry, but my answer was 19 explanation of what figure 2 isup to,
20 yes, | seethat in reference to the 20 what it'sdoing.

21 similarity. | apologize. 21 A. Okay. Yes, sir. They are

22 Q. Justto cover it again, you 22 measuring flow.

23 agreethat the portion of the '269 patent 23 Q. Figure 2 hasan arrow D, do you
24 that you cite for the quote/unquote more 24  seethat?

25 sophisticated pressure support device, end 25 A. Ido.
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1 Q. And assuming that's the 1 thingsin order to get an estimate of that

2 direction of air flow that air flow is 2 flow.

3 passing through some kind of restricter 3 Q. There'savariation of figure 2

4 plate, I'm sureit has other terms, Number 4 that Truitt describes where he uses

5 30, right? 5 eement 32 prime which I'll describe

6 A. Yes 6 simply asasmaller detour for some of the

7 Q. And by virtue of passing through 7 air. Herefersto it asaside stream.

8 that obstacle, so to speak, adifferential 8 I'mnot sureif you read that portion in

9 pressureiscreated between P1 and P2, 9 column 2 starting line 27.

10 right? 10 A. Okay. | seethat, yes.
11 A. | think theintent -- thereisa 11 Q. That embodiment he uses
12 pressure differential that is created and 12 something that Truitt refers to as a mass
13 | assumethat 30 isto increase the 13 flow sensor 32 prime. Do you seethat in
14 fluidic resistance so that that pressure 14 lines 32 and 337
15 difference waslarger and easier to 15 A. ldo.
16 measure. 16 Q. Do you know what that sensor is,
17 Q. Andthedifferentia pressures 17 how it works?
18 orindividual pressures, what have you, 18 A. Off thetop of my head | do not
19 are measured using taps 34 and 367 19 recall the details of how amass flow
20 A. That's correct. 20 sensor works.
21 Q. Now, would this sensor 21 Q. Truitt aswell asthe asserted
22 illustrated in Truitt's figure 2 directly 22 or, excuse me, the challenged '269 patent
23 measureair flow inyour opinion? And I'm 23 and maybe some of the other pieces of
24 emphasizing the adverb directly. 24 prior art in this IPR proceeding used
25 A. Thisisasensor system that 25 pressure sensors, right?

Page 66 Page 68

1 would--itis--itis--itisa 1 A. Yes

2 indirect measure of flow based on basic 2 Q. And the pressure sensors that

3 equations and known characteristics of the 3 areatissue here are electronic, are they

4 system, right. Soif you think of a pipe 4 not, they received power from some source?

5 andit hasfluid flowing through it you're 5 A. 1 would assume they receive

6 going to have a pressure differential, 6 power. Yes, sir.

7 right. Sothey're not measuring flow, the 7 Q. Andthey output some sort of

8 flow velocity directly, but they're 8 dlectrical signa, yes?

9 measuring a pressure differential that 9 A. That would be my assumption is
10 developsasaresult of that flow so 10 they're opening an electrical signal, yes.
11 they're ableto get an estimate of what 11 Q. Soinother words, in order to
12 theair flow is shown at arrow D by that 12  employ apressure sensor in the asserted
13 differential pressure measurement and 13 -- strike that.

14 knowledge of how the sensor is 14 So in order to employ a pressure
15 constructed. 15 sensor in the challenged '269 patent or
16 Q. Andwhoever designed this 16 any of these pieces of prior art that

17 particular sensor illustrated in figure 2 17 we'vebeen anayzing in thisIPR

18 no doubt has knowledge of the dimensions 18 proceeding, the pressure sensor has a

19 of the plate 30 aswell as the dimensions 19 couple of wires dangling from it, right?
20 of the conduit through which the air is 20 | meanif you were to purchase and hold
21 flowing, right? 21 oneinyour hand it would have wires
22 MR. PRICE: Objection. 22 dticking out, right?

23 A. | would assume that anyone that 23 A. | would presume that it has

24 was developing aflow rate sensor with 24 wires. It might be integrated into a

25 thisconstruction would need to know those |25 sheath to make a clean cable, but | would

Page 67
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1 presume that they need power. Yes, sir. 1 Q. Understood. Thank you.
2 Q. Right. Now, whether you look at 2 If you have accessto
3 thefigure 7 in the challenged '269 patent 3 Exhibit 1008 the Ferral prior art. Do you
4 orfigure 1l inthe Truitt reference 4 mind grabbing that in front of you,
5 Exhibit 1026 you see that the pressure 5 please?
6 sensor 322 or 22 depending on which 6 A. | havethat. I'mjust trying to
7 document you're looking at hasillustrated 7 keep my screenrelatively clear. Should |
8 aongwithit atubular pressuretap, 8 retain Exhibit 1026 and the '269 patent?
9 right? 9 Q. For now just Ferral 1008. Itis
10 A. I'msorry. Canyou repeat the 10 all you need.
11 last part? A tubular. 11 A. Okay. Thank you. | haveit up.
12 Q. A pressure tap. 12 Q. Figurelinthe Ferral prior art
13 A. Tap, T-A-P? 13 Exhibit 1008 has an illustration of a
14 Q. Yes. 14 bunch of elements, but | want to direct
15 A. Yes gir. | seethat. 15 your attention towards the top of that
16 Q. Topick figure7 of the 16 figure. Let me know when you're there.
17 challenged '269 patent the pressure sensor 17 A. I'mthere.
18 infigure7isillustrated at reference 18 Q. Ferra hasahollow tube 14
19 numera 322 and extending to the right and 19 extending between the mask and housing of
20 upward isthis hollow tubeillustrated by 20 the CPAP device, right?
21 two paralé lines, right? 21 A. |seeldlabeled. Could wego
22 A. Yes 22 totherelative portionin this
23 Q. Andan anaogous hollow tubeis 23 specification to see how 14 is described,
24 used in or shown | should say infigure 1 24 please?
25 of the Truitt reference extending from 25 Q. Absolutely. It's mentioned at
Page 70 Page 72
1 pressure sensor 22, right? 1 least at the bottom of page five into page
2 A. Yes 2 six and possibly elsewhere.
3 Q. What'sthe purpose of that 3 A. Okay. | seethat.
4 hollow tube? 4 Q. Thepurpose of that sense tube,
5 A. | presumethat that tubeis 5 asFerra calsit, Number 14, isjust as
6 alowing a connection between the sensor 6 wesaw infigure 7 of the '269 patent and
7 itself and the point where they wish to 7 figure 1 of Truitt to relay the pressure
8 measure the pressure. 8 at the mask to the location of the
9 Q. [I'll usealoose analogy like 9 pressure transducers, right?
10 thedrinking straw, a pressure experienced 10 A. Soisthe--inthe-- at the
11 inthe breathing hoseis carried so to 11 bottom of page five going to top of page
12 speak to the location of the actual 12 sixinFerra it saysthe sensetube 14 is
13 pressure transducers itself; is that 13 connected to the main housing, the blower
14 right? 14 tothe mask that allows the apparatus to
15 A. Itisand you may have -- you 15 sense the oxygen concentration and
16 may have dight differences depending on 16 pressurelevelsinthe mask. Soit
17 that system, but presumably you would do 17 appearsthat it's going from the mask to
18 something that doesn't have alot of wall 18 the main housing of the blower and if it's
19 motion with changesin pressure and you 19 measuring -- if it's measuring -- they
20 keep the volume relatively small so the 20 cal it asense tube so my assumption is
21 intent would be that your sampling the 21 that'sit'sa-- what we described
22 pressure at that location. 22 previoudly soit's a connection.
23 Q. I'msorry. Didyou use the word 23 Q. Andit'sfair to say that the
24 wall motion? 24 pressure sensor used by Ferral iswithin
25 A. Wall of thetube. 25 the housing of the CPAP device, right?
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1 A. Somy recollection is that 1 device.
2 Ferral actually isn't explicit on that, 2 Q. Andyouwould read that as being
3 butinthat drawing it appearsthatitis 3 asimilar deviceor let's say adevice
4 going at least -- the pressure sensor is 4 other than a pneumotachograph to derive an
5 at least at the main housing of the 5 air flow signal Fsub T, right?
6 blower. 6 A. Let'ssee. Canyou repeat your
7 Q. When you say at the housing of 7 Question again, sir?
8 the blower what do you mean? 8 MR. SIKORSKI: Garry, canyou
9 A. Soit saysthere's asense tube 9 read that back, please?
10 14 connected to the main housing of the 10 (Whereupon, a portion of the
11 blower and so presumably the pressure 11 record was read back.)
12 sensor islocated at the main housing of 12 "QUESTION. And you would read
13 the blower. 13 that as being asimilar device or
14 Q. Still with regard to Ferra you 14 let's say a device other than a
15 havethat in front of you, sir? 15 pneumotachograph to derive an air flow
16 A. ldo. 16 signal Fsub T, right?"
17 Q. Onpage5 of Ferral Exhibit 1008 17 A. Soyour question is could they
18 the top paragraph begins a description of 18 use something other than a
19 theinvention. Go ahead and read that top 19 pneumotachograph?
20 paragraph on page five and let me know 20 Q. My question more accurately is
21 whenyou're done. 21 Ferral explicitly saysyou can use
22 A. I'mscrolling back and forth 22 something other than a pneumotachograph to
23 between the photograph and the figure. 23 derivean air flow signal, right?
24 Q. Takeyour time. Take your time. 24 A. Sohesaysor similar device and
25 | know it'sdifficult to bop back and 25 I'veworked on alot of patents.
Page 74 Page 76
1 forth when on acomputer screen so just 1 Sometimesyou put in language because you
2 takeyour time. 2 want to keep things open for things you
3 A. (Pause) I'mdone. 3 don't know today so essentially unless
4 Q. Okay. On pageb5 starting at 4 there's another location in the
5 line5in Ferral Exhibit 1008 he refersto 5 gpecification where he talks about these
6 acouple different embodiments among them 6 other devicesit'sdifficult to discern
7 the potential use of a pneumotachograph; 7 what Ferral wasintending by including
8 you seethat? 8 that, if he had an ideafor other devices
9 MR. PRICE: Objection to form. 9 orif hewasjust -- didn't want to lock
10 A. | seethat he talks about a flow 10 himself into known devicesto do it if
11 sensor and/or pressure sensor may be 11 that makes sense.
12 utilized in which case mass flow may be 12 MR. SIKORSKI: We've been going
13 measured using a pneumotachograph. 13 for abit. | know it'salittle
14 Q. AnNd earlier today we were 14 early, but let's take a break.
15 talking about your views of what isor is 15 (Whereupon, a recess was taken.)
16 not of a pneumotachograph; you remember 16 Q. Dr. Borkholder, | have no more
17 that? 17 other questions. | appreciate your time
18 A. ldo. 18 today.
19 Q. Now, you would agree that Ferral 19 MR. PRICE: Okay. Let'stake
20 isnot limited to theuse of a 20 ten and come back on the record then.
21 pneumotachograph. In fact, he goes 21 (Whereupon, a recess was taken.)
22 further in that sentence by saying you can 22 MR. PRICE: We have no questions
23 useasimilar deviceto derive aflow 23 on redirect.
24 signa Fsub T, right? 24
25 A. | seethat he saysor similar 25 (Whereupon, the Examination
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1 Before Trial of Dr. David Borkholder, 1 Thefiling of the original of
2 the Expert Witness, conducted via Zoom 2 thisdeposition iswaived.
3 videoconference concluded at 1:43 p.m. 3 IT ISFURTHER STIPULATED, acopy
4 on Thursday, September 26, 2024.) 4 of this examination shall be furnished to
5 5 theattorney for the witness being
6 6 examined without charge.
7 7 * * *
8 8
9 9
10 10
11 11
12 12
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
Page 78 Page 80
1 STIPULATIONS 1 CERTIFICATION
2 2
3 ITISHEREBY STIPULATED, by and 3 I, Garry J. Torres, aNotary Public
4 between the attorneys for the respective 4 for and within the State of New Y ork, do
5 parties hereto, that: 5 hereby certify:
6  All rights provided by the C.P.L.R., 6  That, Dr. David Borkholder, the
7 and Part 221 of the Uniform Rulesfor the 7 witness whose testimony as herein set
8 Conduct of Depositions, including the 8 forth, was duly sworn by me; and that the
9 right to object to any question, except as 9 within transcript is atrue record of the
10 toform, or to moveto strike any 10 testimony given by said witness.
11 testimony at this examination is reserved,; 11 | further certify that | am not
12 and in addition, the failure to object to 12 related to any of the partiesto this
13 any question or to move to strike any 13 action by blood or marriage, and that | am
14 testimony at this examination shall not be 14 innoway interested in the outcome of
15 abar or waiver to make such motion at and 15 this matter.
16 isreserved to, thetrial of this action. 16 IN WITNESS WHEREOF, | have hereunto
17  Thisdeposition may be sworn to by the 17 set my hand this 7th day of October, 2024.
18 witness being examined before a Notary 18
19 Public other than the Notary Public before 19 ,/ _
20 whom this examination was begun but the 20 L )
21 failureto do so or to return the original 21 Loy Lo
22 of this deposition to counsel, shall not 22  GARKY J lURRED
23 be deemed awaiver of the rights provided 23
24 by Rule 3116, C.P.L.R. and shall be 24
25 controlled thereby. 25
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1 JEFFREY H. PRICE, ESQ. 1 Resmed Corp. v. Cleveland Medical Devices, Inc.
2 jprice@kramerlevin.com 2 Dr. David Borkholder (#6913216)
3 October 7, 2024 3
4 RE: Resmed Corp. v. Cleveland Medical Devices, Inc. 4 ACKNOWLEDGEMENT OF DEPONENT
5  9/26/2024, Dr. David Borkholder (#6913216) 5
6  Theabove-referenced transcript is available for 6 |, Dr. David Borkholder, do hereby declare that |
7 review. 7 have read the foregoing transcript, | have made any
8  Within the applicable timeframe, the withess should 8 corrections, additions, or changes | deemed necessary as
9 read the testimony to verify its accuracy. If there are 9 noted above to be appended hereto, and that the sameis
10 any changes, the witness should note those with the 10 atrue, correct and complete transcript of the testimony
11 reason, on the attached Errata Sheet. 11 given by me.
12 Thewitness should sign the Acknowledgment of 12
13 Deponent and Errata and return to the deposing attorney. | 13
14 Copies should be sent to all counsel, and to Veritext at 14 Dr. David Borkholder Date
15 (production-ca@veritext.com). 15
16 Return completed errata within 30 days from 16 *If notary isrequired
17 receipt of testimony. 17
18 If thewitnessfailsto do so within thetime 18 SUBSCRIBED AND SWORN TO BEFORE ME THIS
19 alotted, the transcript may be used as if signed. 19 __ DAYOF , 20
20 20
21 21
22 Yours, 22
23 Veritext Legal Solutions 23 NOTARY PUBLIC
24 24
25 25
Page 82 Page 84
1 Resmed Corp. v. Cleveland Medical Devices, Inc.
2 Dr. David Borkholder (#6913216)
3
4 ERRATA SHEET
5 PAGE____ LINE____ CHANGE
6
7 REASON
8 PAGE____ LINE____ CHANGE
9
10 REASON
11 PAGE____ LINE____ CHANGE
12
13 REASON
14 PAGE___ LINE____ CHANGE
15
16 REASON
17 PAGE____ LINE____ CHANGE
18
19 REASON
20 PAGE____ LINE____ CHANGE
21
22 REASON
23
24
25 Dr. David Borkholder Date
Page 83
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