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Patent Owner, Cargill, Incorporated (“Cargill”) and Petitioner, Vantage
Specialty Chemicals, Inc. (“Vantage”), collectively, the “Parties,” hereby submit the
proposed protective order appended below as Appendix A, and Exhibit 2065,
Redline of the Proposed Protective Order.

Good cause exists to deviate from the Default Protective Order. The Parties
are involved in a parallel district court case which resulted in production of each
side’s confidential information under the protective order entered by the district
court. As part of this proceeding, the Parties believed that some of that
confidential information bore on the issues in this IPR and that the Board would
benefit from seeing that information. As a result, the Parties agreed to use of that
information in this proceeding subject to appropriate confidentiality protections.
The Parties’ proposed modifications to the Default Protective Order aim to account
for providing a protective order that is commensurate in scope to the protective
order entered during the parallel district court litigation, which (i) permits a limited
number of in-house counsel to review Confidential materials and (i1) includes a
time-limited prosecution bar prohibiting individuals who are involved in related
patent prosecution from viewing Confidential materials.

Patent Owner and Petitioner compete, along with other companies, in

various areas, including in the production and sale of jojoba wax esters. Therefore,
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public disclosure of the Parties’ confidential information could cause competitive
and financial harm to the Parties.

The Parties acknowledge that the Board does not ordinarily allow
prosecution bars in protective orders, (Consolidated Trial Practice Guide at 116);
however, here the proposed Protective Order agreed to by the Parties aligns with
the carefully negotiated protective order filed and entered by the court in the
district court litigation. In the present proceeding, the information disclosed in the
confidential exhibits includes specific descriptions of proprietary manufacturing
processes, as well as research and development (e.g., propriety sourcing and
processing of jojoba oil, and disclosure of experimental data) that would unfairly
enable parties to draft and pursue claims based on the knowledge of these
documents. See e.g., Ex. 2050, 2-7; 2052, 2; 2055, 2; 2057, 10-11, 18. Moreover,
Patent Owner is not seeking to amend or reissue its claims in this proceeding.

Furthermore, both Patent Owner and Petitioner have jointly agreed to the
inclusion of the prosecution bar. Thus, “the disadvantage caused by a prosecution
bar to patent owners,” as contemplated by the Consolidated Trial Practice Guide,
does not “outweigh[] the risk that confidential technical information about existing
or future commercial products will be revealed during a proceeding.”
Consolidated Trial Practice Guide at 116. Indeed, Courts recognize that a party’s

most rigorous efforts in preserving confidentiality of information received in an



Revised Submission of Proposed Protective Order
[PR2023-00589 (U.S. Patent No. 11,248,245)

ongoing litigation may not be enough to prevent inadvertent disclosure, and a
patent prosecution bar is necessary to avoid having to compartmentalize and
suppress information inadvertently learned. In re Deutsche Bank Trust Co., 605
F.3d 1373, 1378 (Fed. Cir. 2010) (“[E]ven the most rigorous efforts of the recipient
of such information to preserve confidentiality in compliance with the provisions
of such a protective order may not prevent inadvertent compromise.”); id. (“[I]t is
very difficult for the human mind to compartmentalize and selectively suppress
information once learned, no matter how well-intentioned the effort may be to do
$0.”) (quoting Fed. Trade Comm’n v. Exxon Corp., 636 F.2d 1336, 1350 (D.C. Cir.
1980)). Should the Protective Order in this proceeding not include such a
prosecution bar, this could permit a party to use the other party’s Confidential
materials in a manner that could cause competitive harm. To prevent any potential
misuse of the Parties’ Confidential materials, the Parties respectfully request entry
of the proposed Protective Order, attached hereto as Appendix A (which is a clean
version of Exhibit 2065). The Board has granted a party’s request to modify the
default protective order to include a time-limited prosecution bar. See, e.g., TC
Heartland LLC. v. Kraft Foods Group Brands LLC, IPR2015-01129, Pap. 63, 5-6;

see also IPR2015-01131, IPR2015-01128.
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For the foregoing reasons, good cause exists for entering the proposed

Protective Order in this proceeding.

Dated: February 2, 2024 Respectfully Submitted,

/Grace J. Kim/
Grace J. Kim (Reg. No. 71,977)
Counsel for Patent Owner

/Eric S. Lucas/
Eric S. Lucas (Reg. No. 76,434)
Counsel for Petitioner
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Eric S. Lucas (Reg. No. 76,434), eric.lucas@shearman.com
David Cooperberg (Reg. No. 63,250), david.cooperberg@shearman.com
Abdul Althebaity (Reg. No. 79,882), abdul.althebaity@shearman.com
Thomas Makin (pro hac vice), thomas.makin@shearman.com

SHEARMAN & STERLING LLP
599 Lexington Avenue New York, New York 10022
E-mail: vantage-cargill@shearman.com

/Crena Pacheco/

Crena Pacheco

Fish & Richardson P.C.

60 South Sixth Street, Suite 3200
Minneapolis, MN 55402
pacheco@fr.com
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[PROPOSED] PROTECTIVE ORDER

This protective order governs the treatment and filing of confidential
information, which includes documents and testimony from the parallel district
court case that have been marked confidential and are protected by the protective
order in that litigation matter.

1. Confidential information shall be clearly marked “CONFIDENTIAL.”

2. Access to confidential information is limited to the following

individuals who have executed the acknowledgment appended to this order:

(A) Party Representatives. Outside Counsel of record for a party in
the proceeding.

(B) Experts. Retained experts of a party in the proceeding who
further certify in the Acknowledgement that they are not a competitor
to any party, or a consultant for, or employed by, such a competitor
with respect to the subject matter of the proceeding.

©) In-house counsel. Those in-house counsel of each party

previously designated under the protective order in the related district
court case, Cargill, Incorporated, et al. v. Vantage Specialty
Chemicals, Inc., No. 1:22-cv-00979-RGA-SRF, pending in the U.S.
District Court for the District of Delaware (“the Delaware Matter”).

For the avoidance of doubt, access extends to the in-house counsel’s



data entry, information processing, computer support, clerical,
paralegal employees, or agents whose duties and responsibilities
require access to materials designated “CONFIDENTIAL.”

(D) Support Personnel. Administrative assistants, clerical staff,

court reporters and other support personnel of the foregoing persons
who are reasonably necessary to assist those persons in the proceeding
shall not be required to sign an Acknowledgement, but shall be
informed of the terms and requirements of the Protective Order by the
person they are supporting who receives confidential information.
(E)The Office. Employees and representatives of the United States Patent
and Trademark Office who have a need for access to the confidential
information shall have such access without the requirement to sign an
Acknowledgement. Such employees and representatives shall include
the Director, members of the Board and their clerical staff, other
support personnel, court reporters, and other persons acting on behalf
of the Office.
3. Employees (e.g., corporate officers), consultants, or other persons
performing work for a party, other than those persons identified above in (2)(A)—
(E), shall be extended access to confidential information only upon agreement of

the parties or by order of the Board upon a motion brought by the party seeking to



disclose confidential information to that person and after signing the
Acknowledgment. The party opposing disclosure to that person shall have the
burden of proving that such person should be restricted from access to confidential
information.

4. Prosecution Bar. Absent written consent from the Producing Party,

any individual who receives access to CONFIDENTIAL information of a technical
nature shall not be involved in the prosecution of patents or patent applications
relating to the subject matter of the challenged patent in this case and/or the
accused products in the Delaware Matter, including without limitation the patent
challenged in this action and any patent or application claiming priority to or
otherwise related to the patent challenged in this action, before any foreign or
domestic agency, including the United States Patent and Trademark Office. For
purposes of this paragraph, “prosecution” includes directly or indirectly drafting,
amending, advising, or otherwise affecting the scope of patent claims. To avoid
any doubt, “prosecution” as used in this paragraph does not include representing a
party challenging a patent before a domestic or foreign agency (including, but not
limited to, reexamination or inter partes review). This Prosecution Bar shall begin
when access to Designated Material of a technical nature 1s first received by the

affected individual and shall end two (2) years after final termination of this action.



5. Persons receiving confidential information shall use reasonable efforts
to maintain the confidentiality of the information, including:

(A) Maintaining such information in a secure location to which
persons not authorized to receive the information shall not have
access;

(B) Otherwise using reasonable efforts to maintain the
confidentiality of the information, which efforts shall be no less
rigorous than those the recipient uses to maintain the confidentiality of
information not received from the disclosing party;

(©) Ensuring that support personnel of the recipient who have
access to the confidential information understand and abide by the
obligation to maintain the confidentiality of information received that
is designated as confidential; and

(D) Limiting the copying of confidential information to a
reasonable number of copies needed for conduct of the proceeding
and maintaining a record of the locations of such copies.

6. Persons receiving confidential information shall use the following
procedures to maintain the confidentiality of the information:

(A) Documents and Information Filed with the Board.




1.

1.

A party may file documents or information with the Board along
with a Motion to Seal. The Motion to Seal should provide a non-
confidential description of the nature of the confidential information
that 1s under seal, and set forth the reasons why the information is
confidential and should not be made available to the public. A party
may challenge the confidentiality of the information by opposing the
Motion to Seal. The documents or information shall remain under
seal unless the Board determines that some or all of it does not
qualify for confidential treatment.

Where confidentiality is alleged as to some but not all of the
information submitted to the Board, the submitting party shall file
confidential and non-confidential versions of its submission,
together with a Motion to Seal the confidential version setting forth
the reasons why the information redacted from the non-confidential
version is confidential and should not be made available to the
public. A party may challenge the confidentiality of the information
by opposing the Motion to Seal. The non-confidential version of the
submission shall clearly indicate the locations of information that
has been redacted. The confidential version of the submission shall

be filed under seal. The redacted information shall remain under seal



unless the Board determines that some or all of the redacted
information does not qualify for confidential treatment.

(B) Documents and Information Exchanged Among the Parties.

Documents (including deposition transcripts) and other information

designated as confidential that are disclosed to another party during

discovery or other proceedings before the Board shall be clearly

marked as “CONFIDENTIAL” and shall be produced in a manner that

maintains its confidentiality.

7. Within 60 days after the final disposition of this action, including the

of all appeals and motions, each party receiving confidential information must
return, or certify the destruction of, all copies of the confidential information to the

producing party.



UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

VANTAGE SPECIALTY CHEMICALS, INC.,
Petitioner
V.
CARGILL, INCORPORATED,

Patent Owner

Case No. IPR2023-00589

U.S. Patent No. 11,248,245

Standard Acknowledgment for Access to Confidential Material



I , affirm that I have

read the Protective Order in Case No. [IPR2023-00589; that I will abide by its
terms; that I will use the CONFIDENTIAL information only in connection with
this proceeding and for no other purpose; that I will only allow access to support
staff who are reasonably necessary to assist me in this proceeding; that prior to any
disclosure to such support staff I informed or will inform them of the requirements
of the Protective Order; that [ am personally responsible for the requirements of the
terms of the Protective Order and I agree to submit to the jurisdiction of the Office
and the United States District Court for the Eastern District of Virginia for
purposes of enforcing the terms of the Protective Order and providing remedies for

its breach.

Dated:

[Signature]
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