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Discretionary denial under Fintiv is not warranted. In co-pending district
court litigation, the parties filed a Joint Motion to Amend the Docket Control
Order (Ex.1043) with Attachment A (Ex.1044) setting forth a Joint-Proposed Case
Management Schedule. The proposed schedule provides for a 5-month extension
for all future litigation deadlines, including claim construction and trial. See
generally Ex.1044. On August 11, 2022, the district court held a hearing
tentatively granting the parties’ request and referred to an expectation of
scheduling trial in late October or November 2024.

Factor 2 weighs against discretionary denial because the expected trial date is
well after the projected statutory deadline for the Board’s Final Written Decision in
September 2024. See Director’s June 21, 2022 Memorandum on Discretionary
Denials, 9 (factor 2 weighs “against exercising discretion to deny institution under
Fintiv if the [trial] is around the same time or after the projected statutory deadline
for the PTAB’s final written decision.”)

Factor 3 also weighs against discretionary denial because the co-pending
litigation is still in its very early stages. Claim construction briefs are not due until
next spring, so the district court Markman hearing will occur months after this
proceeding’s institution deadline. Ex.1044, 8-9. The parties will also not begin
narrowing the asserted claims or invalidity arguments until next spring. Ex.1044, 9.

Accordingly, the Board should not deny institution under Fintiv.
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Thesis, Department of Computer Science and Electrical
Engineering, Division of Computer Communication, Lulea
University of Technology, Lulea 1998 (“Schelen Thesis”)
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Ex.1042 Federal Court Statistics

Ex.1043 Joint Motion to Amend the Docket Control Order
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Ex.1044 Attachment A, Joint-Proposed Case Management Schedule
(NEW)
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FABRICANT LLP
411 Theodore Fremd Avenue, Suite 206 South
Rye, New York 10580
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