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The Board “takes a holistic view of whether efficiency and integrity of the 

system are best served by denying or instituting review.” Apple v. Fintiv, IPR2020-

00019, Paper 11, at 6 (P.T.A.B. Mar. 20, 2020). Even with a postponed trial date to 

October 2024, all other Fintiv factors weigh in favor of denying institution.  

Fintiv Factor 1: The District Court would not grant a motion to stay as 5 out 

of the 7 patents asserted in the District Court Litigation are not subject to any PTAB 

proceedings. Peloton Interactive, Inc. v. Flywheel Sports, Inc., No. 2:18-cv-00390-

RWS-RSP, Dkt. 104 at 3 (E.D. Tex. Aug. 14, 2019). 

Fintiv Factor 3: Despite Petitioner downplaying the significant investments 

made in the District Court Litigation, the District Court has already entered three 

Docket Control Orders (Dkts. 32, 47, 79), a Discovery Order (Dkt. 33), and a 

Protective Order (Dkt. 36). Discovery is well under way, and the parties have 

exchanged initial disclosures, infringement contentions, and invalidity contentions. 

Fintiv Factors 4 and 5: Petitioner does not dispute the overlap between the 

District Court Litigation and this Petition significantly overlap. Notably, Petitioner 

has not made a Sotera-type stipulation. 

Finally, because the merits arguments in the Petition are weak, the Petition 

should be denied. 
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     Respectfully submitted, 

Dated:  August 23, 2023  By: /Vincent J. Rubino, III   / 
Vincent J. Rubino, III (Reg. No. 68,594) 
Lead Counsel for Patent Owner 
Peter Lambrianakos (Reg. No. 58,279) 
Back-up Counsel for Patent Owner 
FABRICANT LLP 
411 Theodore Fremd Avenue 
Suite 206 South 
Rye, New York 10580 
Tel. 212-257-5797 
Fax. 212-257-5796 
Email: vrubino@fabricantllp.com 
Email: plambrianakos@fabricantllp.com 
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