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UNI TED STATES PATENT AND TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BOARD
QUASAR SCI ENCE LLC,

Petiti oner, Case: | PR2023-00613
VS. U S. Patent No.
COLT | NTERNATI ONAL 10, 411, 582
CLOTHING, INC. DB A COT Case: | PR2023-00614
LED, U S. Patent No.

Pat ent Owner. 10, 566, 895

Virtual Zoom Deposition of
Kevi n Baxt er
April 10, 2024
At 4:00 p.m

Reported by LeShaunda Cass-Byrd, CSR, RPR
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APPEARANCES OF COUNSEL:
On behal f of Petitioner:
TRENTON WARD, Esgq.

G eenberg Traurig LLP
Term nus 200

3333 Pi ednont Road NE
Suite 2500
At |l anta, Georgia 30305

704. 790. 4700
On behal f of Patent Omner:

DAVI D HOFFMAN, Esq.

Nol an Hei mann LLP

16000 Ventura Boul evard
Suite 1200

Enci no, California 91436
818.574. 5710

Al so Present:
Ken Fi sher, Expert for
Fred Hol nes, Expert for

Fred Fell net h,

Col t
Quasar

| n- house counsel

for Petitioner
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EXAM NATI ON OF KEVI N BAXTER,
By M. Ward
DEPOSI TI ON EXHI BI TS
EXH BI' T DESCRI PTI ON
Exhi bit 2047 Decl arati on of Kevin Baxter

PACE
13
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KEVI N BAXTER,
havi ng been first duly sworn, was exam ned and
testified as follows:
EXAM NATI ON
BY MR WARD:
Q Good afternoon, M. Baxter.
Can you pl ease state your full name and
address for the record.
A It's Kevin Cotton Baxter. | live at
5932 West 31st Street in Tulsa, Olahoma 74107.

Q Thank you. And can | call you Kevin?
A Yes. O course.
Q Geat. Kevin, ny name is Trenton Ward, and

I'man attorney with the law firmof G eenberg
Traurig, and | represent petitioner Quasar Sciences in
these matters.

And, Kevin, do you understand that you are
here for a deposition in connection with two what we
call I PR proceedings, those are inter-partes revi ew
proceedi ngs?

Just so we nmake sure we get the case
nunbers correct, I'mgoing to read it to you. 1It's
Case Nunber | PR 2023-613 and | PR 2023-614.

Do you understand that you are for a

deposition in this case?
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A Yes. Yes, | do.
Q kay. Geat.

And, Kevin, do you understand that you are
under oath today?

A | do.

Q And this neans that you have sworn to tel
the truth as if you were in a courtroomw th the judge
and a jury, correct?

A Correct.

Q I's there any reason why you cannot testify
truthfully and accurately today?

A No.

Q Kevin, before we begin, | want to ask you
whet her or not you are represented by an attorney in
this matter.

A No. | -- | have been hired just purely as

an expert witness and a jury wtness.

Q Okay. And who was it that hired you
Kevi n?

A Davi d Hof f man.

Q Have you signed an engagenent agreenent

wth M. Hoffmn?

A | don't believe so.
Q He hired you. So howis it that he hired
you?
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A Verbal | y.
Q You understand that M. Hoffman is
representing Colt International Cothing, correct?
A | do.
Q And so you understand M. Hoffman i s not

your | awyer?

A Correct.

Q Kevi n, have you been deposed previously?

A Yes, | have.

Q Okay. | gather fromyour expression it was

a wonder ful experience.

A Vll, two of them were divorces. So, yeah.

Q So you' ve had two depositions for divorce
proceedi ngs.

Any ot her depositions?

A Yeah. | think a couple of others. One was
bef ore Congress, and one was the -- we had a federal
case with the FTC in Washington D.C. regardi ng patent
litigation.

Q kay. Let's start with the first one. You

said you were before Congress. Tell ne about what

t hat was.

A Yes. It was an investigation back in the
late '90s, | guess.

Q And what did the investigation relate to?
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A | was a witness to shipnents of articles to
Ni car agua.
Q Ckay.
A Yes.
Q And then there was a patent litigation

matter. \hat was that matter?

A That was for Litepanels. W had just sold
to Vitec, and we had about 50 Chi nese conpani es
copyi ng our products. And so | just pretty much
receive on that case.

(Reporter Clarification.)

BY MR, WARD:
Q And what year would that have been, Kevin?
A '88. '89. | can't renenber. | don't
remenber the year. It mght have been -- yeah, it
m ght have been even as late as 1990. | nean,
2000- -- 2009. So 2008 or 2009.
Q Okay. So you said this occurred after the

acquisition of Litepanels by Vitec?

A Yeah. It started before, | believe, and --
or at |least the wheels were rolling at that tine, and
then the actual case went through (inaudible).

COURT REPORTER | didn't hear you.

Your voice was trailing off again.

THE WTNESS: | was saying it was
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probably 2008 or 2009.
BY MR WARD:

Q And, Kevin, in that particular matter
Li t epanel s was the patent owner and they were

asserting those patents against alleged infringers?

A Yes.
Q And in what capacity were you deposed?
A | was CTO then, and they just asked sone

techni cal questions about how about we did things.
Q And were you listed as an inventor on any

of the patents that were asserted in that matter,

Kevi n?
A Yes, | was.
Q Were you al so deposed in your capacity as a

patent inventor?
A | suppose | was. Yes, | was.
Q Okay. Thank you for that, Kevin.
It sounds like you are fairly famliar with
this format and what we are going to be doing today.
| do want to just kind of lay the ground
work for the rules for this proceeding for deposition
for the PTAB, which are sonewhat uni que.
Have you participated in a deposition in a

PTAB proceedi ng previously?

A. No, | don't believe so. Not like this. So
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| -- 1 think it was always an initial -- an initial
type thing, and so -- where this one | had a
decl aration. | have not done a patent.

Q Ckay. Yeah. Well, I'mgoing to be asking
you about that declaration and al so other docunents
related to the I PR proceeding, and | wll share on the
screen, to the extent that I will be asking you
questions about one of the exhibits to the I PR

The court reporter is here to transcribe
everything you and | say, so it's inportant that we
try not to talk over each other, which | will tell you
Il wll -- it wll happen. |It's, you know, just sort
of the nature of our conversations, as | know you're
famliar wth.

But | will try and do nmy best to make sure

| wait for you to answer a question before | assist,

and if you do the sanme for ne, that will be great.

But likely, we will step on each other's toes at

points, but I will try and avoid that if | can.
Does that sound good?
A It is ny nature. | will probably step on
yours.
Q Ckay. Yeah. Al right.

I f you don't understand a question, could you ask for

Kevin, |1'd ask that when | ask a question,
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clarification?

A Yes.

Q Ckay. So with that understanding then, if
you answer a question, can | assume that you
under st ood ny question?

A Yes.

Q Okay. When |'m asking questions today,
fromtinme to tine, M. Hoffrman nmay state an objection,
but unless M. Hoffman instructs you not to answer,
you are generally required to answer a question.

| s that understood?

A Under st ood.
Q And in order for Ms. Byrd to have a good
record of our conversation today, |I'll suggest to you

that you try and avoi d nonverbal answers or uh-uhs
(negative) and etc. And it will Ilikely happen as
well, and no problemif it does. Just a remnder to
try and give us a verbal response, yes or no, when you
are answering questions.
Does that sound good?
A Yes.
Q And, Kevin, we are limted on tinme today,

but if you need a break, it's not a problemat all.

NN
(O BN

Let me know. M typical cadence for a deposition is

to break around an hour or so, but let ne knowif you
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need a break.
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that you finish the question, finish answering the

question before we go on the break. But otherw se,

A That i s good.

Q Kevin, what did you do to prepare for the
deposi tion today?

A | basically reread ny declaration

Q kay. Did you do anything el se?

A | spoke briefly to Dave Hof f man.

Q D d you speak to anyone el se?

A No.

Q And did you review any other docunents?

A No.

Q And what is it that you discussed with
M. Hof f man?

A Just how to behave during a deposition, how

to not cut each other off, how to think about it

bef ore you answer.

Kevin, have you done a virtual deposition previously?

| will ask that if | have an open question,

let me know if you need one.

Sound good?

Q Okay. Because we're doing this virtually,

A. | have not. This is newto ne.

Q VWll, you'll find that the one nice thing
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is that when we are done, just hit end, and you are at
hone. So --
A | like that.
Q That is the benefit.
Because this is a virtual deposition, just
a couple of things that | want to go over with you to
have an under st andi ng.

So where are you currently --

A I'min my famly roomin ny house.

Q Okay. And what docunents do you have
avail able to you?

A Only -- only ny declaration.

Q Okay. So no other papers or other

mat eri al s?
A No.
Q Okay. Tell me about whether you are using
a | aptop or a desktop.
A ' musing a | aptop.
Q Using a | aptop. Ckay.
What wi ndows other than the Zoom wi ndow are
on your screen?
A No. | only have Zoom
Q kay. G eat.
Do you have any other electronic devices,

| i ke anot her conputer or phone --
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A | have a cell phone, but it's silenced and
turned face down.
Q Thank you.

So, Kevin, what | would ask, just for your
understanding, it's not a problemif you get a phone
call or a text, that you need to answer during the
deposition here today. Just let nme know.

But I would ask that if you receive a
comuni cation, if you could Ilet me know that you' ve

recei ved a conmuni cati on.

A Absolutely. | -- 1 amnot going to take
any calls.
Q Okay. So with those rules in mnd, is

t here any reason why you woul d be unable to give full
truthful testinony here today, Kevin?
A There is nothing to keep nme fromthat.
(Petitioner Exhibit 2047 was marked for
I dentification.)
BY MR WARD:
Q Okay. Well, | want to begin by sharing on
t he screen what has previously been marked as patent
owner's Exhibit 2047 from | PR 2023-613.
And it is not surprisingly, Kevin, a copy
of your declaration. So let nme know if you are able

to see on the screen.
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A | am
Q Do you see in the bottomright-hand corner,
this is |abel ed Exhibit 204772
A Yes.
Q And what we're looking at is the first

page, and it says "Declaration of Kevin Baxter."

Do you see where it notes the case nunber

as 2023-613?

A | do.

Q Okay. Taking a look at this declaration
In addition to the declaration that is entered on your
behal f in the other IPR 2023-614, and | used a
software tool to do a conparison to, and it didn't
appear that there were any substantive differences
bet ween t hose.

Wul d you agree that there are no
substantive difference between your declarations in
the two proceedi ngs?

A That is correct.
Q kay. Thank you

So | ooking at the front page of
Exhi bit 2047, there are two parties that are listed
here. The first is Quasar Science. That is what is
referred to in the PTAB matter as the petitioner. And

the second is Colt International C othing,
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| ncor porated, d/b/a LED.
Kevin, is it okay during our discussion
today if | just use the term"Colt" to refer to those

two entities?

A That woul d be fine.
Q Okay. How do you know Colt, Kevin?
A They -- | sawthembriefly. | left the

notion picture industry in 2015, and | think | saw

t hem about that tine at a trade show, sonething |ike
that, and it was around 2015. But | basically had
already left the notion picture at that tine and went
into the sports light industry. So it was very --
very little. | -- just a glancing -- you know, a

gl anci ng view of what they -- they were offering.

Q Do you renenber what that trade show was
t hen?

A It -- it may have been NAB, or it may have
been the Cine Gear. | can't -- | can't renenber.
It's been about ten years.

Q And you said you saw themin a trade show.
Did you see --

A O their prod- -- | saw their products. |
saw t heir product.

COURT REPORTER O her what?
THE W TNESS: Product.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

QUASAR SCIENCE LLC EXHIBIT 1042
QUASAR SCIENCE LLC v. COLT INTERNATIONAL CLOTHING, INC.
IPR2023-00613



© 000 N o o B~ W N PP

NI T N N N S T e T e e S S = S
O D W N P O ©W 0 N O O M W N B O

KEVIN BAXTER

April 10, 2024

Quasar Science vs Colt Intl. Clothing 16

BY MR WARD:

Q And how is it that you saw their product,
Kevi n?

A | was just wal king around, and | saw -- |
saw it, the Bi-Col or LED fluorescent tube, and it
wor ked.

Q Had you purchased equi prent from Colt?

A No.

Q Have you used Colt equi prent?

A No.

Q Kevin, when were you first asked by Colt to
assi st on these | PRs?

A A coupl e of nonths ago, | think.

Q So a couple of nmonths ago. |Is that 20237

A It would -- | think it was this year. |

Q
A
Q
A

think it was during 2024 was the first that | was

asked to do this.

Litepanel s, and he said he was working on this, and he
wanted nmy help as an expert witness. First, it wasn't
even that.

sonet hi ng,

And who -- who asked you?
Ken Fisher, initially.
And who is Ken Fisher?

He was a forner business partner of mne at

It was, he asked ny opinion about

and | gave himenough informati on and he
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said, hey, | would like you to be a witness on this
(i naudi bl e).

(Reporter Clarification.)
THE W TNESS: He asked nme to be a
W tness after, you know, | had given him
sone advi ce and sone opi nions about --
about the technol ogy.
BY MR WARD:
Q Were you working for Litepanels at that

time, Kevin?

A No. | quit working for Litepanels in 2014.

Q And so your |ast enploynent with Litepanels
was in 2014?

A July of 2014.

Q And have you been engaged by Litepanels as

a consul tant since then?

A No.

Q Have you had any relation with Litepanels
or individuals at Litepanels since then?

A Yes. Rich Rosen was head of engineering as
| was |eaving. And he and | have consulted on various
things. He left Litepanels, and | helped himwth
sone of his things after he left.

Q D d you disclose this engagenent on behal f

of Colt to Litepanels?
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A You have to ask ne that again. | don't
under st and.

Q Sure.

Have you di scl osed your engagenent in these

| PR proceedi ngs on behalf of Colt to Litepanels?

A No. | did talk to Fred Fellneth about
another matter a couple of weeks ago or a week ago
and -- but this was not part of any discussion.

Q So you have not identified your relation to
these IPRs to the individuals associated with
Li t epanel s?

A No.

Q Kevin, are you famliar with Quasar

Sci ence, the petitioner?

A Only recently.
Q And when was that?
A When this all came up. Wen | was first

consul ted by Ken Fisher, the Quasar nane was

mentioned. It was a -- it was purely -- an
acquisition of Vitec had this problem and | really
hadn't followed the Vitec story after | left too nuch,
so | think it wasn't until this became nmuch nore
formal and | was hired as an expert witness that | saw

their nane for the first tine.

Q So are you famliar wth any Quasar Science
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product s?
A No. 1've seen -- | turned on the website
one time. | just looked at a picture, and that is

cl ose enough.

Q

enpl oyed by Quasar Science?

A Not that | know of.
Q Are you in contact with any individuals
that are still enployed by Litepanels, or otherw se

consul ting for Litepanels?

A.
Q

signature page of your declaration here, just to

verify.

page 23 of Exhibit 2047, and | see that there is a

signature there.

Are you famliar with any individuals

No.

Okay. Kevin, | want to nove down to the

So |I'm showi ng on the screen now what is

Do you recogni ze the signature, Kevin?

A Yes. That is ny sloppy signature.
Q It | ooks better than m ne.
And what was the date when you signed this,
Kevi n?
A February 3rd.
Q And who drafted this declaration, Kevin?
A Ken Fisher helped ne as a -- alnobst as a
2 ESQUIRE oL Do ST
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secretary, and then | did the -- | did sonme of the

final editing onit.

Q So M. Fisher created the first draft?
A He had a draft. | don't know that it
was -- | can't tell you how nuch ended up in this

final draft.
Q So what was your process in drafting it?

You received an initial --

A I --

Q -- and made conments; is that correct?

A | -- 1 would change things and --
basically, | changed everything at |east once, and in
the end, you know, it was just -- it was just editing.

Q And did you use a word processing tool to

nmake those edits?

A | did.

Q And how many rounds of edits do you recal
maki ng?

A | think five.

Q And was M. Fisher involved in nmaking those
edits?

A Certainly -- | nean, | would sonetines yes

and sometines no. Sonetinmes he just | ooked at what |
said and then had questions and -- |'d never done a

deposition like this before, so he was helping me with
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the structure.

Q So you said that you changed al nost every
portion of the declaration fromits first draft?

A Yes.

Q And did anyone other than M. Fisher assist
In preparing the declaration?

A Not that | know of.

Q | want to just nove down to Appendix A

It's on the next page of Exhibit 2047, that page 24,
and continues on to page 25 of Exhibit 2047.

educati onal background. So could you describe to us

your educational background after high school.

A

archi tect,

that had an architecture school, but it was within the
engi neering college. And so | took basically,

engi neering for two years. | never got to take one
architecture class, and so | changed majors at that

time and wanted to be in adverti sing.

as a photography instructor while | was going to

school . |

applied to go to a school in California, a photography

school, but they had a year and a half waiting tine,

Kevin, I'minterested to know about your

| started -- | thought | was going to be an

and | went to klahoma State University

So fromthere, | did teach at LEU briefly

went to Phillips University first. |
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so | took advertising classes at Phillips University
in Enid, and part of that was an exchange program
where we went to -- | went to Fol khogskol a School in
Sweden where we studied art and phot ography and
architecture, as well as the Soviet Union. And so we

studied art and architecture in the Sovi et Union.

© 000 N o o B~ W N PP
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At the end of that, | went to California to
go to Brooks Institute where | received nmy bachel or of
science degree. | was started working at that point.
During school, | was working for George Lucas in 1978,
and then Steven Spielberg nmoved in with us, so we
were -- 1980 | was working for Steven Spiel berg, all
whi |l e going to school

And then | graduated from Brooks, and |
t ook conputer science classes while | was going to
Brooks al so, at (Audio Distortion). So | had a
conputer science, so | was doing all that. And that
was the end of ny college education

Q So, Kevin, | see at the bottom of page 25
of Exhibit 2047, you list Oklahoma G ty, engineering,
1978 to 1980.

N N N DN
a A W DN

A Yes.
Q What type of engineering programwas that?
A | think | screwed up the date on that.

That was '75 to '76. Definitely screwed that up
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Q And the '78 to '80 would be associated with
the Brooks Institute?
A Yes. Probably was noving things around
t here.
Q |'msorry, back to ny first question there.

What type of engineering programwere you
in?

A It was -- it was everything -- everything
from physics to, you know, thermal dynam cs, you nane
it. It was top to bottom conputer science. It was
all the engineering. But it's basically all the
engi neering you take before you go into a specialty,
i ke electrical engineering, or sonething |like that.
W had el ectrical engineering classes, but they just
gave us a little bit of everything.

Q Did you receive a bachelor's degree from

Ckl ahoma St at e?

A. No, | did not.
Q You did receive a bachelor of science in
phot ographic illustration from Brooks Institute,

t hough, correct?

A. That is correct. And a mnor in color
t echnol ogy.
Q And that would be associated wth your

Cct ober 1981 date there?
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A Yes. Yes.
Q kay. | would like to ask you, Kevin,

about your professional experience. Sounds |ike we

heard a little of that in your earlier description.

But you started out, as you show on page 25 of

Exhi bit 2047, as a professional photographer, correct?
A That is correct. And it was actually

before that because | worked, like |I say, in the novie

busi ness for both Lucas and Spielberg until |

graduated, and then | becanme a professional

phot ographer in Tulsa in 1981.

And then | stayed at that. | was actually
hired by an advertising agency, and | did that for one
year. | worked for the advertising agency. W had
the oil bust hit, so |l lost ny job. So | went into
busi ness for nyself, and then stayed as an adverti sing
phot ographer until 1990.

But at the sanme tinme Fisher Productions was
formed sonewhere around 1986, and | started doing
part-time with Fisher, slowy, gradually, noving from
Gkl ahoma to California. It was kind of a
back-and-forth arrangenent.

Until 1990, | noved to California full

time. | quit ny advertising photography job --
profession, | should say, and worked full tinme as a
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wel |,

l'i ghting technician and a manufacturer of |ighting

equi pnent at Fi sher Productions.

Q And what is Fisher Productions,
| ncor por at ed, Kevin?

A It was a |ighting conpany that nostly did
autonotive television coomercials. | don't know if

you are old enough to remenber, but when Lexus first
cane out with -- all those commercials cane out, that
was us. That was -- we |it the best car commercial s

in the worl d.

Q What did your role as CTO what were your
duties and obligations?
A | manufactured the equi pnment, and | oversaw

mai nt enance of the equipnment, and | went out as a

technician and generally was the | ead technician for
t he conpany.
Q And does Fisher Productions still exist?
A | don't believe so.
Q And when did you | eave Fi sher Productions?
A | left around 2004.
Q And why did you | eave, Kevin?
A W had invented a technol ogy called --

merged wth a conpany called ShotSpotter. And it

wor ked out, it was six or seven nonths, naybe eight

it was a gunshot detection technol ogy, and we
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nont hs, | worked for Shot Spotter.
(Reporter Clarification.)
THE W TNESS: Shot Spotter, all one
word, SS-HOT-S-P-OT-T-E-R a Del anare
cor porati on.
BY MR WARD:
Q And on page 25 under Shot Spotter you say:
"Larger IP to contributor to present.”

What do you nean by that?

A | amthe main inventor on 14 of their
pat ents.

Q Are you still engaged with Shot Spotter?

A No.

Q When did you first join Litepanel s?

A | want to say May of 2005, we had -- we had
been -- we had been doing it as a d/b/a of Fisher
Lighting -- of Fisher Productions, and we were just

contributing our time. But | think around May of
2005, there was two individuals, Rudy Pohlert and
nysel f, were basically hired and forned the conpany as
a true separate corporation. And | stayed with
them-- | stayed with Litepanels until July of 2018.

Q As a founder of Litepanels, do you have an
owner percentage of that conpany?

A | did. One-sixth.
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Q Do you still have any ownership or equity
in Litepanel s?

A No, | don't.

Q And what was your reason for |eaving
Li t epanel s?

A Well, it's kind of like we had this
beauti ful baby, and you took care of the baby, you
| oved the baby. But unfortunately, the baby grew up
and woul d becone Charles Manson. It was -- we sold
t he conpany, and we stayed on. And they killed off
customer service. They killed off the innovation
portion and just -- |I'man innovator, |'man inventor.
| -- | always nove forward, and they weren't noving
forward, so | -- | opted out.

Q How | ong were you with Litepanels after the
acqui si tion?

A It woul d have been six years, sonething
like that. Five and a half years.

Q Did you -- were you involved in any patent
applications that were filed on behalf of Litepanels?

A Every one.

Q So every Litepanel patent application that

was filed, you were listed as at |east one of the

I nvent ors?
A Until | left.
@ ESQUIRE 800.211.DEPO (3376)
DEROSITION SOLUTIONS EsquireSolutions.com

QUASAR SCIENCE LLC EXHIBIT 1042
QUASAR SCIENCE LLC v. COLT INTERNATIONAL CLOTHING, INC.
IPR2023-00613



© 00 N oo o B~ W N P

N
= O

KEVIN BAXTER April 10, 2024
Quasar Science vs Colt Intl. Clothing 28

Q | want to nove to the next page of your
declaration, Kevin. |It's page 26 of Exhibit 2047. It
provides a |ist of patents, and you titled it "Naned
I nventor on the Follow ng Patents."

How many total patents have you been listed
as a naned inventor on, Kevin?

A Vll, there is a lot nore than this because

these are the ones that relate to LEDs or lighting for

the notion picture industry. | have done quite a few
others. | think I've got 45 -- no, 35 formfilings
going right now [|'ve got probably at |east a couple

N N PR R R R R R R
P O © 0 ~N O O » W N

dozen ot hers other than these.

Q Kevin, | have been a patent attorney for
over 20 years. Few individuals that | talk to wuld
have many as patents as you do. So kudos to you for
t hat .

| want to ask you specifically about one of
t hese patents, and |'ve highlighted it with nmy cursor
on the screen. It's U S Patent Nunber 7,972, 022.
The title is Stand-Munted Light Panel for Natural

N N N DN
a A W DN

I'llumnation in Film Television or Video.
Do you renenber that patent, Kevin?
A Barley. It's been -- it's been a long tine
since | have seen that.

MR WARD: What |'mgoing to do now,
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David, I'mgoing to e-mail you, co-counsel,

and to the court reporter here, a docunent

t hat

Petitioner's Exhibit 1022. And |I'm goi ng

to share that exhibit on screen, it's a

copy

about it.

successfully get that e-mail.

not -- Trent, this was not filed yet in the
IPR, is it?
MR WARD: No.
MR. HOFFMAN:  Ckay.
kay. | have it now.
BY MR WARD:
Q kay. So, Kevin, what |'m sharing on
screen is a docunent that's previously been marked.

You see down here in the right-hand corner is
Exhibit 1022 to I PR 2023-613. It is U S. Patent
Nurmber 7,972, 022.

here, a list of inventors where it lists you, Kevin

Baxter, as an i nventor?

has been | abel ed as exhibit --

of the patent, and just ask questions

David, |et ne know when you

MR. HOFFMAN: Not yet. This was

And do you see on the left-hand side over

A, Yes.
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Q Do you recall this patent?
A Vaguely. W had probably 12 continuations

out of the initial disclosure, so they kind of blur
together. There are real differences in the clains
regardi ng the disclosure.

Q Okay. Just for references sake, while we
are discussing it here, you will see the patent ends
in the nunber 022.

Is it okay if | refer to this as the '022

N NN N NN R PR R R R R R R
O D W N P O ©W 0 N O O M W N B O

pat ent ?
A Yes.
Q The list of inventors, it |ooks |like there

are three other inventors identified.

| i ghting business, Contrast Lighting | believe it was
call ed, and they were custoners of Fisher Light. And
they were regul ar custoners of Fisher Light, and they
knew that we had a lot -- we didn't have just the

Fi sher Light. W had many specialty |ighting pieces

of equipnent fromdifferent inventors. W had lights

and Engl and and Gernmany and New Zeal and.

l'i ght of sone kind, they decided to cone to us and | et

Can you tell ne about those individual s?

A Rudy Pohl ert and Pat G osswendt had a

over the world. W had themin Japan and France

And individuals that had just a little
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us send it out in the world because they didn't have
the bandwidth to do it thenmselves. And so it becane
part of our -- we were a specialty lighting conpany
al ready.

And so Pat and Rudy and Ken and | all kind
of got to know each other really well. And they cane
to Ken and said, hey, we want you to | ook at this new
i ght that we have been playing with, and they had
sone -- they cane up with a green light, and it was
LED based. And we |ooked at it, and | |ooked at it,
and | imediately saw a problem And Fred cane in,
and he's an electrical engineer, and he saw a problem
And we sol ved the problemfor them

And in doing so, they said, hey, how about
we -- we all work together. And so we forned this
conpany. Yeah. And that is howit all started.

Those were the -- | was working for Ken Fisher, and
Pat and Rudy cane in.

Q And, Kevin, you said that Fred solved the
problem \Which Fred are you tal king about?

A Fred Hol nes was hired by Fisher Productions
as a consul tant since sonmewhere around 1992 or '93,
sonewhere around there. And he cane in to help Fisher
Productions with the conputers and circuit boards and

things like that.
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Q And so was there a specific problemthat he
assi sted in solving?

A It was cunbersone. W were always evol ving
our software. W were controlling hundreds of lights
individually with dimers and what have you, and he
was helping with all of that.

Q And is he -- on this first page of the '022
patent lists the assignee as Litepanels. 1Is it your
understanding that this patent was assigned to
Li t epanel s?

A That is correct.

Q And al so, you will see in the mddle of the
page, it lists the filing date as March 30th of 2009.
Does that sound correct to you?

A Well, again, we had a dozen conti nuations,
so | cannot renenber when this continuation was fil ed.
| -- it doesn't seemincorrect to ne, but | don't
remenber .

Q Wul d you agree that based upon the
indication of the date of patent at the top right-hand
portion of July 5th, 2011, that this patent would have
I ssued in 20117

A That i s about right.

Q Okay. | want to nove down to colum 15 of

this patent. And | want to point out to you the
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paragraph that starts at line 22. And | will try and
make it bigger, Kevin. You can tell nme when you
are --

A | can see.

Q Let me see if | can try and nake it a
little bigger here to kind of help you out a little
bit.

So thisis -- I'"'mat line 22 of colum 15,
and the '022 patent says: "Figure 7 is a nore
detailed diagramof a |light segnent 792 (e.g. an
array) as may be used, for exanple, in connection with
the lighting frame 302 shown in Figure 4. The |ight
segnment 792 may correspond to each of the individual
| i ght segnments 306 shown in Figure 4, and the various
light elements (i.e., LEDs) 790 in Figure 7 may
correspond to the individual |ow power |anps 305 shown
in Figure 3. Figure 7 illustrates a straight row of
LEDs 790 as may conprise the lighting segnent 790."

And in conjunction with that, Kevin, |
woul d |like to show you Figure 7 as well, so |'m going
to scroll up and show on screen Figure 7.

And this is the figure that was associ at ed
with that previous description that | was reading. Do

you recogni ze this particular Figure 7?

A Vaguel y, vyes.
2 ESQUIRE 900.211.DEPO (3370
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Q Ckay.

A It's been a while.

Q So based on this disclosure in the '022
patent, would you agree that LEDs were used in
lighting frames at | east as early as 20117

MR HOFFMAN:.  Obj ection, scope, form
THE WTNESS: | don't know about the
| anguage. This was witten by Chris
Vandernen, a patent attorney, and he didn't
really use | anguage that we use in the
busi ness. So |'m confused by sonme of the
t ermns.
BY MR, WARD:

Q Wul d you agree that what is shown in
Figure 7 here is an illustration of LEDs on a lighting
frame?

MR. HOFFMAN.  Objection --

THE W TNESS:  No.

They are on the circuit board.
BY MR WARD:

Q So woul d you agree what is shown in
Figure 7 is LEDs arranged on a circuit board?

MR HOFFMAN:  Obj ection, scope.
THE WTNESS: | would have to refer

back, but | don't know.
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BY MR WARD:
Q kay. Let's take a | ook back then at the

associ ated disclosure in colum 15.
Col um 15, in describing Figure 7, it says:
"The |ight segment 792 nmay correspond to each of the
I ndi vidual |ight segnments 306 shown in Figure 4, and
the various light elenents (i.e., LEDs) 790 in
Figure 7 may correspond with the individual power
| anps 305 shown in Figure 3. Figure 7 illustrates a
straight row of LED 790 as may conprise |ighting
segnent 790."
So, Kevin, would you agree that what is
di scl osed here is a row of LEDs on a lighting fixture?
MR HOFFMAN.  (bj ection, scope,
m schar acteri zati on.
THE WTNESS: | would not say that.
| would say it's a row of LEDs. The rest
I s ambi guous.
BY MR WARD:
Q So you would say that this is a row of LEDs
for alighting fixture?
A Yes.
MR HOFFMAN:.  Obj ection, scope.
THE WTNESS: Yes, | do think it
woul d be a row of LEDs for a lighting
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fixture, poor lighting. | don't go beyond
t hat .
BY MR WARD:
Q | want to want nove over a columm here, and

| amnow in colum 16 of the '022 patent. And I want
to nove down to line 34. | will nmake it big enough
and somewhat readable for you, Kevin. Can you read

t hat ?

A Yes.
Q Ckay. So starting here at line 34, it
says: "In a preferred enbodi nent, the bi-color

l'i ghting apparatus uses |ight elenments of two
different colors, which (unlike red, green, and bl ue)
are separated by a relatively small difference in
their shift or color balance."

And then continuing down to line 44, it
was: "In a preferred enbodinent, as wll be
descri bed, the bi-color |ighting apparatus uses |anp
el ements having daylight and tungsten hues (for
exanpl e, 5200 kel vin and 3200 kel vin col or
tenperatures, respectively). Oher bi-color
conbi nati ons may al so be used and, preferably, other
conbi nati ons of colors which are closely in hue or
ot herwi se conpl enentary in nature.”

Kevin, in view of this disclosure would you
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agree that it discloses the use of two different
colors of LEDs, one with 5200 K and 3200 K?

MR HOFFMAN:  Obj ection, scope.

THE WTNESS: Do | answer?

BY MR WARD:
Q Yes.
A Sure. This was an exanple. | don't know

that we ever did exactly this or it was intended to be
exactly this. W used a variety of different LEDs
around 5200 kel vin, going as high as 6000. W went
down to 5000. The 3200, we actually went | ower
sonetines. W'd go 3500 and |lower. So there is --
this is in a range of what we would do, what we were
attenpting to do.

Q Kevin, would you agree that as of 2011, it
was known to use different LEDs to create a bi-color
l'i ghting apparatus?

MR HOFFMAN:  Obj ection, scope.

THE WTNESS: It is correct that
we -- our product had been out for three
years by that tinme, and it was w dely known

in the industry what bi-color neant.

BY MR WARD:
Q And what did bi-color nean, Kevin?
A It nmeant daylight or warmlight or anywhere
@ ESQUIRE 800.211.DEPO (3376)
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i n between.

Q And you said there was a product that
existed for a few years.

What was that product?

A It was called the Litepanels 1x1 Bi-Col or

Q And did it use LEDs?

A It did.

Q And did it use different LEDs to generate
dayl i ght and tungsten |ight?

A It did.

Q So a lighting apparatus with different LEDs
for tungsten and daylight was known as of 2011,
correct?

A Correct.

Q | want to nove down to the next col um,
it's colum 17 of the '022 patent, line 20. It says:

"Figure 33 is a diagram of an enbodi ment of a |ighting
effects system 3300 having at least two different |anp
el ement colors. As illustrated in Figure 33, the
lighting effects system 3300 conprises a |ighting
frame mounting surface 3302 having a plurality of |anp
el enents 3305 which, in this exanple, include daylight
LEDs 3304 and tungsten LEDs 3303, although different

| anp el enents and/or different colors could be chosen.

"The lighting effects system 3300 further

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

QUASAR SCIENCE LLC EXHIBIT 1042
QUASAR SCIENCE LLC v. COLT INTERNATIONAL CLOTHING, INC.
IPR2023-00613



© 000 N o o B~ W N PP

NI T N N N S T e T e e S S = S
O D W N P O ©W 0 N O O M W N B O

KEVIN BAXTER April 10, 2024
Quasar Science vs Colt Intl. Clothing 39

conprises various control electronics for controlling
the illumnation provided by the |anp el ements 3305.
In particular, the lighting effects system 3300
conprises an intensity control adjustnment 3342, an
intensity control circuit 3345, a ratio control

adj ustment 3341, and a ratio control circuit 33467

"The intensity control adjustment 3342 and
rati o control adjustnment 3341 may each be enbodied as,
e.g., manual control knobs, dials, switches, or other
such means, or alternatively may be enbodied as a
digital key pad, a set of digital buttons, or the
li ke?"

| would like to show you as wel |, Kevin,
the associated figure that is being referenced here,
Fi gure 33.

You can see that on the screen. So
Figure 33 associated with the disclosure that |'ve
just read illustrating a lighting franme nmounting
surface having daylight LEDs and tungsten LEDs.

In view of this disclosure, Kevin, would
you agree that as of at |east 2011, it was known to
have a lighting frame nounting structure with both
dayl i ght LEDs and tungsten LEDs?

A | -- | agree, yes. That's true.
Q Kevin, can you renenber what type of
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nmount i ng surface woul d have been used for this
enbodi nent ?
A In the case of Litepanels, we used a

fiberglass circuit board covered with copper on both

si des.

Q And woul d there have been a cover over the
LEDs?

A They were -- it was inside of a housing,
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per f orated housing.
Q So was there a diffusion cover to diffuse
the light?
MR. HOFFMAN:  Obj ecti on.
THE WTNESS: We could add diffusion
separately to the fixture, to the outside
of the fixture. There was no diffusion in

the original, as-nmanufactured fixture.

BY MR WARD:
Q Ckay. Thank you. | want to nove now to
the patent at issue in IPR 2023-613. |I'mgoing to

share on the screen that patent.

Kevin, what |'m showi ng on the screen now
Is Petitioner's Exhibit 1001. You see the |abel down
here in the bottomright-hand corner. At the top
ri ght-hand portion of the page, you see that this is

|isted as U. S. Patent Nunber 10, 411, 582.
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Do you see that, Kevin?

A | do.
Q Is it okay if | refer to this as '582
pat ent ?
A Yes.
Q Okay. Can you determine who is listed as

the inventor for the '582 patent?

A ' mnot sure how you say his -- is that
Quillernp? | don't know how to pronounce his name. |
can see it.

Q Ckay. | believe his nane is --

A It's alittle fuzzy, so --

Q Yeah, sorry. So listed here on the '582

patent, Exhibit 1001, the inventor is listed as
Quill ermo Maci as.
Do you understand Guillerno Macias to be

the inventor of the '582 patent, Kevin?

A | do.
Q And do you know M. Maci as?
A No. | don't think |I've ever net him
Q So have you had any conmuni cation with

M. Macias?
A No.
Q Have you devel oped any products with

M. Maci as?
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A No.
Q Have you devel oped any products with Colt

International Cothing Iisted as the assignee?

A No.

Q Have you invested, made any investnents in
Colt International C othing?

A No.

Q Do you have any nonetary interest in Colt
I nternational C othing?

A No. Except for the fact that they are

paying nme to be here today.

Q And are you billing themon an hourly rate,
Kevi n?

A Yes.

Q Do you have any other financi al

consi deration for your representation?

A No.

Q I n Exhibit 1001, scrolling down, and |I'm
showi ng on the screen now colum 1 of the '582 patent.

Are you able to see that columm 1 text,

Kevi n?
A Yes.
Q In colum 1, there is atitle -- a heading,

| should say, for the background of the invention

there at line 15. There is also at line 25, a
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subheading for "Description of the Related Art." And
it isinthis section which the inventor can describe
the prior art to a patent. |Is that your
under st andi ng, Kevi n?
MR HOFFMAN:  Obj ecti on.
THE WTNESS: | -- | don't know. The
related art, you usually talk about the
i ndustry or the -- not just prior art but
the industry in general, including prior
art.
BY MR WARD:
Q And woul d you agree that that description
I's associated with what is known in the industry at
that time, Kevin?
MR HOFFMAN:  Obj ection to scope.

THE WTNESS: | really haven't
been -- | was not told to study this patent
at all. | -- 1 looked at it briefly enough

just to know the field that we are talking
about, but | had not even read through it.
BY MR WARD:
Q As an individual with 40-plus patents,
Kevin, do you understand that the background section

is the section where --

A. Oh, yes, | do understand the background and
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what it neans.

Q And what does that mean, Kevin?

A Cenerally, it is the field that you are
tal king about. And I think they've done a decent job
there of explaining the field of their invention

Q So woul d you agree this is a description of
what is known in the art at the tine?

MR HOFFMAN.  Obj ection, scope.

THE WTNESS: Well, it's inconplete,
but it's -- because they don't tal k about
being in the novie business.

BY MR WARD:

Q But in your patents, not in the one we are
| ooki ng at now, but in your patents, did you describe
your invention in the background section?

A Yes. Not in the invention. W talked
about background, the field -- we tal ked about the

notion picture industry.

Q Right. So you tal ked about what was known
in the industry in the background section, correct?

A To sone degree.

Q In colum 2 of the '582 patent, which I
wi Il enlarge on the screen now, in colum 2, line 2,
in the background section, it states: "The two nost

frequently used and desired col or tenperature ranges
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in the lighting industry for stage and set |ighting
have been found to be 3050 to 3300 K for tungsten
(warm white) and 5400 to 5600 K for daylight white.
These ranges represent ideal color tenperature ranges
for producing ideal lighting for TV, photography and
filmstudio scenarios."

So as of the filing of the '582 patent,

woul d you agree with that statenent, Kevin?

MR. HOFFMAN:  (Obj ection, scope.

THE WTNESS: Partially. | guess the
word "ideal" is the question because it's
actually a greater range than that. But |
can live with ideal, but it's inconplete.

BY MR WARD:

Q Wul d you agree with the characterization
that the nost frequently used and desired col or
tenperature ranges are warmwhite and daylight white?

MR, HOFFMAN:  Obj ection, scope.

THE WTNESS: That is generally one

of the two nost frequently used.

BY MR WARD:
Q Movi ng down to line 36 of the background
section, it states: "There are two prinmary types of

LED lighting used to create white light. One is to

use individual LEDs that emit three primary colors
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(red, green, and blue) and mx the colors to form
white light. The other is to use a phosphor naterial
to convert monochromatic light froma blue or
ultraviolet LED to a broad-spectrumwhite light, also
referred to as phosphor based LEDs."

Wul d you agree that as of the filing of
the '582 patent in May of 2013, that it was known to
use LEDs to create white light in the way descri bed?

A It was not desirable to use RGB, but it was
known.
Q What was the desirable way to create white

light within LED?

A Vel |, phosphor-based LEDs basically produce
nost of the wavel engths that we associate with white
light. RGB can nake any color in the world, but it
can make only one color at one tine.

Q What does the term broad-spectrumwhite
l'i ght nean to you, Kevin?

MR HOFFMAN.  (Obj ection, scope.
THE WTNESS: | would say it is
visible light, not |acking huge holes in

Its spectrum

BY MR WARD:
Q And what do you nean by "huge hol es"?
A Vell, every |ight nakes wavel engt hs at
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certain places, and sonetinmes alnost no |ight in other
pl aces, that we would nornmally associate w th dayli ght
or with incandescent light. And so if they have a
hol e, there are colors that don't render properly.

And so we al ways associ ate broad-spectrumw th as

cl ose as possible to true daylight, Iike you get from
the sun or fromincandescent bul bs.

Q The next paragraph in the background
section here states: "In order to match the tubular
formof a fluorescent bulb, arrays of LEDs may be
placed wthin a tube having the sanme formfactor as a
fluorescent |anp, such as a T8 or T12 size fl uorescent
bulb. One such bulb is made by Dialight, and it's
called DuroSite."

Were you famliar with the DuroSite

products, Kevin?

A Yes, vaguely. They were never accepted
very well, so very vaguely.

Q You are famliar that there was a DuroSite
LED t ube product?

A Yes.

Q Did you ever see that product?

A | saw themin trade shows and never in
practice.

Q Were there other simlar bulbs at that time
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simlar to the DuroSite LED tube?

A | think so. There was a guy cane around
trying to get us -- fromLitepanels -- to take on his
fluorescent shaped bulb in around 2009 or 2010, and
you know, it wasn't very good either, so...

Q And who was that guy, Kevin?

A | don't know. It was a friend of Pat
G osswendt's, and | just sawit for a matter of a
couple of mnutes. He was denonstrating it.

Q So you came to the Litepanels facility to

do a deno of the product?

A That is correct.
Q And do you renmenber what type of |ight that
it provided?

MR HOFFMAN.  Obj ecti on, scope.
THE WTNESS: It was a daylight
bal | ast bulb, the best | renenber.
BY MR WARD:
Q And his goal was for Litepanels to further

devel op this product?

A O -- or have us maybe sell -- you know,
sell through us or sonething. | don't renenmber. It
was -- | was nore interested in the technol ogy, and I

wasn't really part of that discussion about what he

wanted to do.
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Q WAas there any -- were you involved in any
determ nations as to whether or not to incorporate
t hat product?

A Yeah. | basically said, we are not doing
to do. It looked terribly faulty. Just the idea of a
fluorescent bulb, it didn't have enough surface area.
It had overheating problens. It had -- would have
dielectric issues. It would have a whole | ot of
problems that | just felt like were too risky, and as
CTO, | strongly advised against it.

COURT REPORTER: Strongly advised --
| didn't hear the last word. Strongly

advi sed?
THE WTNESS: | strongly advised that
we didn't -- we didn't pursue it.
BY MR WARD:
Q The next sentence, Kevin, in the background
section here states: "For exanple, in size T8, the

bulb in one formuses SMD LEDs in a four foot |ong
tube and provi des 1500 Lunens of Natural White |ight,
using 17 Watts, 300 LEDs, with 90 volts to 277 volts,
and is ETL/ UL Approved."

Do you know what SMD LEDs are?

A. Yes, | do, surface nount.
Q And so what was your understanding to be
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described with this sentence?

A | woul d suppose that it a fluorescent
shaped bul b that has surface nounted LEDs inside of
it, and the tube is four feet long. It looks |like
It's going to use about 15 -- it's 17 watts of power,
but you generally get about 90 |unens per watt. So,
yeah, those nunmbers work out of right. And then it's
powered. And it's using 300 of those LEDs, so that
nmeans that they are sonmething in -- you know, they are
tiny little -- they are very small sub light LEDs, and
the whole thing runs on basically U S. power.

Q And what is neant by T8 or T12 size
fl uorescent bul b?

A Well, T8 is about an inch in dianmeter. T12
is about an inch and a half in diameter. They are the
standard sizes that are used around the world.

Q So there's a standard for a fluorescent
bul b size described by T8 or T12?

A Yes. They are generalized in the sense of
they' re connectors. The actual diameter of the bul bs
vary quite a bit, depending on the nmake and nodel and
what have you. But generally, the connectors were
sonewhat -- | won't say universal, but they were -- |
think there was nore specification to the connectors

than the size of the -- of the bulb.
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Q Kevin, in view of this statenent, in order
to match the tubular formof a fluorescent bulb,
arrays of LEDs may be placed within a tube having the
sane formfactor as a fluorescent |anp such as T8 or
T12 size fluorescent bulb. Wuld you understand that
statement to indicate that it was known to place LEDs
in a fluorescent tube formT8 or T12 as of May of
20137

A There were nono bul bs that coupl e.

Q And what do you nean by "nono bul bs"?

A Vel |, nonochromatic or, you know, single
color, single white daylight bulbs at that -- in 2013.

Q And what woul d have been exanpl es of those,
Kevi n?

A Dialight. There was, like | said, a guy

t hat brought one in. Those were out there. They were
in the market.

Q Do you recall any others other than those
two?

A | -- 1 don"t. It's surprising that
Kino Flo never did this. That is their whol e business
was based on fluorescent bul bs and the housings and
all of the stuff that goes with it. And they would be
t he nunber 1 suspect for sonething like this, and they

didn't doit. So these are the only two that | can
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kind of remenber at the tinme.

MR. WARD: Ckay. W have been going
for about an hour now, Kevin. If you want,
we can take a break.

THE WTNESS: |f you IliKke.

MR WARD: Wy don't we take a break
and go off the record.

(Recess taken.)

BY MR WARD:

Q Kevin, | want to now share on the screen
page 8 of your declaration.

' m sharing page 10 of Exhibit 2047, which

I's your declaration, Kevin.

A Yes.

Q And in paragraph 41 you referenced an LEDs
Magazine article. A screen shot of it appears in your
decl aration in paragraph 41, and you can see at the
bottom it gives a caption citation. It says:

"Exhi bit 2050, LEDs Magazi ne, June 2014, page 4."

Do you see that reference?

A | do.

Q So, Kevin, what | would like to do now is
|''mgoing to share on the screen that particul ar
exhibit, which is Exhibit 2050 in the | PR proceeding.

Do you see down here at the bottomright-hand portion
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' mshow ng you Exhi bit 2050, correct?

A l"msorry. Yes. Yes.

Q This is an article from LEDs Magazi ne.
It's entitled "Are LED retrofits that work with an
exi sting ballast a good idea?"

And in this article, the second paragraph
states this. I'mgoing to read it to you. And let ne
enlarge it so you will be able to see. It states:
"What pronpted this colum, you ask? Recent product
announcenents confirma trend toward the concept.
Lunera Lighting has announced LED | anps designed to
work with conpact fluorescent and netal -halide

bal l asts," citing page 16. "Cree recently announced
LED tubes that work with existing ballasts, follow ng
sim | ar announcenents from others including Philips
Li ghting and Luxul Technol ogy,"” and provides an HITP
site.
Were you famliar with Lunera Lighting

provi ding LED tube lanps in this tine frane, Kevin?

A Not them per se. There were others.

Q In addition to the others that you

previously nmentioned, who were those others?

A. There were hundreds of themin -- in China.
Q Do you renenber Cree providing LED tubes at
this tine?
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A | don't, but it wouldn't surprise ne. But

| don't remenber them specifically.

Q And how about Philips Lighting?
A | don't renmenber themeither, but it
woul dn't surprise me. | nean, they are the biggest

l'i ghting conpanies -- you know, Philips is the biggest
inthe world, so it wouldn't surprise ne.

Q So when you say there are hundreds of
Chi nese manufacturers providing LED tubes at this
time, how are you aware of that?

A | went yearly to the Guangzhou |ight show.
It's the largest lighting trade show in the world.
Makes Vegas | ook puny. And at that tinme, there was a

big frenzy of making fluorescent tubes.

Q And when you say "at that tine," what year
are you tal ki ng about ?

A. | want to say around 2014 or '15, sonewhere
In that range.

Q Were you aware of the LED tubes existing in
the 2013 tine frane?

A Very few, just those few that we previously
spoke about. But it was a crescendo. In China, it's

i ke a school of fish. When one person does it, the
next year 50 people do it, the next year a hundred

people do it, and then the next year you are back down
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to ten of them because they all went broke. But this
was during that crescendo tinme when everybody got on
t he bandwagon.

Q Kevin, | want to share with you now a
pat ent owner exhibit, which is Exhibit 2045. 1In the
bottom ri ght-hand portion down here you will see this
is Colt International C othing Exhibit 2045.

Do you see that?

A | see that.

Q And this is a printout of a Mac Tech web
page fromthe Wayback Machine is indicated at the top
of the exhibit. The date provided is 2014.

Were you aware of Mac Tech LED tubes at
this tinme?

A Not that | recall.

Q So you were not aware that Mac Tech was a
provi der of LED tubes at this tine?

A | can't renenber the conpany. | never --
nmy menory fails ne on that. | mght have known t hem
| don't recall.

Q The statenent that is made on the web page
here, it says: "Mac Tech LED Lighting is the next
stage of evolution of LED lighting allow ng you to
save on equi pnent, power, and air conditioning."

Woul d you understand this statenent to be
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about the benefits of LED tube |ighting?

MR, HOFFMAN:

THE W TNESS: |
relates to LED tubes.

MR WARD: Ckay.
now -- and, David,
anot her newl y st anped
Exhi bit 1023.

Davi d, you can |

receive that exhibit.

MR,  HOFFMAN:
Not vyet.
Ckay, | did.
BY MR WARD:
Q Ckay.

what has been marked as Petitioner's Exhibit 1023.

Kevin, what |'m
Petitioner's Exhibit 1023.
rel ease from B&M Li ghti ng.

and Uni ver sal

Lighting." And the press release is dated June 3rd of
2011.
Do you see that on the exhibit?
A | do.
Q The opening statenent on the first page

Qbj ect i on,

|'mgoing to send around

Ckay.

I'mgoing to share on the screen

St udi os Part ner

scope.

don't know that it
| want to show you
exhi bit,

et me know when you

Just one nonent.

sharing on the screen is
It's a four-page press
It's titled "B&M Li ghting
on Mac Tech LED
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here states: "B&M Lighting and Universal Studios
announce an evol utionary new |ighting product,

Mac Tech LED. Using specially devel oped LED Iighting
tube technol ogy, B&M Lighting has created four product
lines that use 30 percent to 70 percent |ess power

t han conventional lighting, offer consistent color
tenmperatures at both daylight and tungsten and are

| i ghtwei ght for easy load-in and strike. Universal
Studi os Set Lighting is the exclusive rental agent.”

Were you aware of B&M Lighting at this

tinme?

A No, | don't believe so.

Q Were you aware of the Mac Tech LED
product s?

A Yes. Yes, alittle bit. But they were not
very well accepted. So again, | think | saw themin

trade shows and, you know, things |ike that, but not
in practice out in the sets. They weren't used.

Q And do you recall seeing Mac Tech displ ayed
at a trade show?

A There were so many knock-offs afterwards,

| -- 1 can't recall themspecifically, no.

Q Are you famliar with B&M Li ghting conpany?
A No.
Q Thi s second page of the Exhibit 1023, the
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first paragraph states: "'"Wrking closely with
experienced filmand tel evision professionals, we've
spent al nost two years devel opi ng hi gh output LED
chips,' said Ray Wl ffe, President, B&M Lighting.
"Using Mac Tech LED, a production can use only Edison
pl ugs and stingers, utilize 50K hour bul bs and save on
air conditioning because the LED tubes run cool.""
In view of that statenment, what woul d you
understand to be described here?
MR HOFFMAN:.  Obj ection, scope.
THE WTNESS: Well, pardon nmy French
but bullshit. At that tine, | would say it
was al nost inpossible to have a 50, 000- hour
life on a world fluorescent type bulb.
They had heat problenms. And so those are
the kind of things that -- just outrageous
statements that got the industry in
troubl e.
BY MR WARD:
Q And why is it that that woul d not have been
i mpossi ble at that time, Kevin?
A Vel |, because | can conpare the product --
ny nost popul ar product used 40 watts of power, and it
had 288 inch -- square inches of copper a quarter inch

away fromthe LED, and there was no dielectric |ayer
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to buffer that heat. It all went out.

These things had maybe 60 square inches of
al um num not copper. The heat has to go through the
dielectric. And that neans that those LEDs, if
they've got 20 or so watts of power in there, they are
going to overheat the luxo, and they won't get 2,000
hours. And | have that the LED were spec'ed for
50,000 hours. | don't know any that were at that tine
realistically. That was not a made-up fact. They
were nore like 20 to 30,000 in response. So that is a
big revenue, vary accrual. So | just look it as a
sal es nmachi ne.

Q Kevin, | want to nove down to the page 4 of
Exhibit 1023. It is the fact sheet that provides the
features for the Mac Tech LED products. And the
second future that is listed is: "Consistent colors
tenmperatures of both daylight and tungsten and al nost
zero percent green at 93 CRI."

Was that a known feature set for an LED
tube at the time?

MR. HOFFMAN:  Qbj ecti on.

THE WTNESS: Well, they sold -- at

that time they did not sell bi-color, they

sold either a daylight or a tungsten

because you don't -- you just would pick
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the type that you needed.
93 CRI was very difficult at that

tinme, very difficult, and very inefficient.

It was very -- was this 2011 you said, |
t hi nk?
BY MR WARD:
Q Yeah. The date of the press release is
June 2011.
A Yeah. Back then, you would really be

fighting a brightness problemat 93 CRI. There was a
conpany called Intemati x. They canme out with

efficient red phosphors that changed everything around
2012, 2013. But in 2011, these things would have been

very dark. They wouldn't -- they wouldn't be very
bright at all. And if they were bright, that neans
t hey woul d be generating a ton of heat, and they would
be killing thenselves. So, you know, | don't --
again, | just think it's a sales machine. It's fun
I[t's not --

Q Do you disagree that it was -- would you

say it was not known at that tinme to have an LED tube
with a tungsten |ight capability above 93 CRI ?

MR HOFFMAN:.  nj ecti on.

THE W TNESS: Tungsten was easier to

get to 93 because it started out as a warm
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phosphor to begin with. But the daylight
was very difficult to get to 93 CRI at that
point in tine.
BY MR WARD:
Q The fourth bullet point, Kevin, states:
"30 percent to 70 percent |ess power than equival ent
conventional lighting."
Was that known for LED tubes in 20117
MR HOFFMAN:.  (oj ecti on.
THE WTNESS: | think so. | think
It's actually -- this is where they m ght
have actually undersold it a little bit. |
think it's actually nore efficient than

they' re saying there.

BY MR WARD:
Q One of the other bullet points it lists, it
states: "Low heat output.”

Was that known for an LED tube in 20117
MR. HOFFMAN: (Objection -- sorry,
['I'l w thdraw that.

THE WTNESS: | think LED products in
general were known for |ow heat output. |
don't know that this unit really was | ow
heat output. It's such a concentrated heat

source with such a small area for LED
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t ubes.
BY MR WARD:

Q Let me make sure | understand, Kevin. You
are saying that LED tubes were known for |ow heat
output; is that correct?

MR HOFFMAN:  Obj ecti on,
m schar acteri zati on.

THE WTNESS: | agree,
m scharacterization is true. LED products
in general were known for heat output --
| ow heat output. But -- but | believe that
fluorescent tube shaped LED fixtures

actually ran pretty darn hot.

BY MR WARD:
Q And why is that?
A They just don't have enough square inches,

and they have to try so hard. They're punping |ight
t hrough diffusion. They're -- |ike you said, they had
a dielectric layer that keeps the LEDs from shorting
out when they're up agai nst the al um num heat si nk.
And it's just a -- it's a bad m x.

Q Kevin, | want to show you now what has been
marked in these matters as Exhibit 1005. |'m sharing
on the screen now Petitioner's Exhibit 1005. 1In the

top right-hand portion of the first page, you wll see
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that this is U S. patent nunber 7,350,936 and the
l'isted inventor was Ducharme.

Kevin, is it okay if | refer to this patent
as the Ducharnme patent?

A O course.

Q And you see the date of the patent listed
in the top right-hand portion is April 1 of 2008.

Do you see that?

A | do.

Q And, Kevin, would you agree that this
Ducharne patent issued prior to M. Mcias's May 2013
patent filings?

A Yes.

Q | want to turn to colum 5 of the Ducharne
patent. Colum 5, line 18, it states: "Another
enbodi ment conprises a lighting fixture to be used in
a | anp designed to take fluorescent tubes, the
l'ighting fixture having at | east one conponent
iI'lum nation source (often two or nore) such as LEDs
nounted on a nmounting and having a connector on the
nmounting that can couple to a fluorescent |anp and
recei ve power fromthe | amp."

Kevin, in view of this statenent, would you
agree that a LED tube with a fluorescent formfactor

I's known as of the filing of this patent in 20087
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A | don't know.
MR HOFFMAN. |I'msorry. (bjection

to the scope.
Go ahead. You can answer.
THE WTNESS: | don't know. | --
had not seen a fluorescent bulb until 20009.
So at this tinme | wouldn't know.
BY MR WARD:
Q So when this patent was filed -- and I'm
just going to go back up to refresh you as to the --
It was issued in 2008, filed earlier, but at |east
I ssued in 2008.
So | ooking again at this disclosure,
colum 5, where the reference says, "Another
enbodi ment conprises a lighting fixture used in a |lanp
designed to take fluorescent tubes, a lighting fixture
havi ng at | east one conponent illum nation source such

as LEDs nounted upon a nounting," would you understand

this to be disclosing a LED tube in a fluorescent form

factor?
MR HOFFMAN.  Obj ection, scope.
THE WTNESS: | -- | just can't have
an opinion. | don't -- | would have to

read the whole thing to figure out what

they are really going after there. | don't
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know.
BY MR WARD:
Q Okay. |I'mhappy to let you read whatever

portion of the reference you want to add the proper
cont ext, Kevin.

A Yeah. Hold on.

(Wtness reviews docunent.)
| think so. | think they are tal king about
LEDs in a fluorescent tube.

Q So you woul d agree that what is disclosed
in the Ducharme patent is an LED tube in a fluorescent
formfactor, correct?

MR HOFFMAN:  Obj ecti on.

THE WTNESS: | think so.
BY MR WARD:
Q | want to nove down to a later colum,
col um 28.
Let's see, colum 28, |ine 53, the Ducharne

patent states this: "A high-quality LED based I|ight
may be configured to replace the fluorescent tube. In
one enbodi nent, a replacenent high-quality LED Iight
source useful for replacing fluorescent tubes would
function in an existing device designed to use

fl uorescent tubes."”

Kevin, in view of those statenents, do you
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under stand the Ducharnme patent is disclosing an LED
tube to be used as a retrofit for a fluorescent tube?
MR HOFFMAN:  Obj ection, scope.
THE WTNESS: The best of ny
under st andi ng, yes.
BY MR WARD:

Q Okay. What I'mgoing to -- I'mgoing to
qui ckly read through. There is a description of two
figures here, Figure 28 and Figure 29. So | want to
read the disclosure. I'mgoing to also show you those
figures.

First, with respect to Figure 28, it says:
Figure 28 shows a typical fluorescent lighting fixture
or other device configured to accept fluorescent
t ubes. "

And let me just scroll up quickly and show
you Figure 28.

W see here what is described in the
Ducharne patent as the typical fluorescent tube you
see here in 28?

A Yes.

Q And it identifies that is prior art, so
this is what woul d have existed prior to this Ducharne

patent, correct?

A. Yes.
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Q Movi ng back down to colum 29, there is a
description of the Figure 29. And | think it would
probably be nost hel pful if -- I'"'mgoing to read this
di scl osure at colum 29, line 16, but | want to do
that while we are all viewing Figure 29, so | just
want to follow along with the -- with the disclosure
So give ne a nonment here.

A Can you zoomin just a little.

Q Yeah. Actually, I'mgoing to read the
di scl osure, but |I'mgoing to show you Figure 29 so you
can follow along with the disclosure.

So colum 19, line 16, this is how the
Duchar ne patent describes what we are seei ng now as
Figure 29. It says: "Figure 29 shows one enbodi ment
of a lighting fixture according to this disclosure
whi ch coul d be used as a replacenent fluorescent tube
In a housing such as the one in Figure 28."

So we saw the prior art in Figure 28, the
fluorescent tube, and now Ducharme is describing the
repl acenent.

It says: "The lighting fixture may
conprise, in one enbodi nent, a variation of |ighting
fixture (5000) in Figures 5a and 5b. The |ighting
fixture can conprise a bottomportion (1101) with a

general |y rounded underside (1103) and a generally
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flat connection surface (1105). The lighting fixture
al so conprises a top portion (1111) with a generally
rounded upper portion and a generally flat connection.
The top portion (1111) will generally be conprised of
a translucent, transparent, or simlar nateri al
allowng light transm ssion and may conprise a filter
simlar to filter (391)."

So it's referencing this as being the top
portion, and it states that this would generally be
conprised of a translucent, transparent or other
simlar material allow ng |ight transm ssion.

The Ducharne patent goes on to say that:
"The flap connection surfaces (1105) and (1115) can be
pl aced together to forma generally cylindrical
lighting fixture and can be attached by any net hod
known in the art."

And then it says: "Between top portion
(1111) and bottom portion (1101) is lighting fixture
(1150)."

Kevin, do you see -- you can See ny cursor.
Do you see what is designated as 11507?

A Yes.
Q The Ducharne patent says that |ighting
fixture 1150 conprises generally rectangul ar nounts of

1153. So referencing role 1153 is identifying this
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general |y rectangul ar nounti ng.

And it's true for at |east one conmponent
i I'lum nation source such as LED 1155, where it says at
| east one LED 1155 as we see on Figure 29, there are
multiple LEDs on the surface of 1155.

Woul d you understand this disclosure,
Kevin, to be disclosing LEDs on a supporting
structure?

MR. HOFFMAN:  (Obj ection, scope and

conpound.
THE WTNESS: It -- it roughly
appears so.
BY MR WARD:
Q The Ducharne patent goes on to say: "The

strips generally have the conponent LEDs in a sequence
that separates the colors of the LEDs if there are
multiple colors of the LEDs but such an arrangenent is
not required. The lighting fixture will generally
have | anp connectors for connecting the fixture to the
existing lanp couplers. The LED system nmay al so

i nclude a control circuit for 2510," which is shown
here in Figure 29. This circuit may convert the
bal | ast voltage into D.C. for the LED operation. The
control circuit (2510) nmay control the LEDs (1155)

with constant D.C. voltage."
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In view of that disclosure, Kevin, would
you understand that the Ducharme references disclosing
a LED control circuit to control the LEDs on the
supporting structure?

MR. HOFFMAN:.  Obj ection, scope and

conpound.

THE WTNESS:. Yeah. It's getting a

bit much to follow, but | do believe

their -- their attenpt was to have a chip
that controlled LEDs.
BY MR WARD:
Q In view of this disclosure, Kevin, would

you understand this disclosure of Ducharne to
general |y be disclosing an LED tube to be provided in
a fluorescent tube formfactor?

A | think it's probably closer to a heat
punp. There is no heatsink onit. | thinkit's -- it
would die in mnutes. There is no connection. There
are air holes in the bottom but there is no heatsink.
There is no conduction to the outside of the housing.
It'"s just -- it's inconplete. There is a disclosure

there, but it's a very inconplete bulb.

Q And where do you see those hol es indicated?
A. On the -- on the part, what is it, 1103,
maybe that's -- | don't know if it's 1103 or if it's
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1101. But that is not -- there is no flat surface to
conduct the one fromthe back of this circuit board.
And it's not a viable invention.

Q | want to direct your attention to another
portion of disclosure here, Kevin, at colum 11,
line 54. Columm 11 of the Ducharne patent at |ine 54,
it says: "Figure 4 shows an expl oded view of one
enbodi ment of a lighting fixture of the present
invention. The depicted enbodi nent conprises a
substantially cylindrical body section (362), a
l'i ghting nodule (364), a conductive sleeve (368), a
power nodule (372), a second conductive sleeve (374),
and an encl osure plate (378).

"It is to be assuned that the lighting
nodul e and the power nodule contain the electrica
structure and software of lighting fixture (300), a
di fferent power nodule and lighting fixture (300) as
known to the art, or as described in U S. patent
application serial nunber 09/215,624, the entire
di scl osure of which is herein incorporated by
ref erence.

"Screws (382), (384), (386), (388) allow
the entire apparatus to be nechanically connect ed.
Body section (362), conductive sleeves (368) and (374)

and encl osure plate (378) are preferably nade froma
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material that conducts heat such as al um num”
Kevin, in view of this disclosure, again,
I s Ducharme tal ki ng about the use of alum numas a
heat conductive nmaterial ?
MR. HOFFMAN:  Obj ection, scope and
conpound.
THE WTNESS: Well, they say that
that is the material. That is fine. But
there is no connection. 1It's only on the
edges. And it would die. It would die
qui ck.
BY MR WARD:

Q And why would it die quickly, Kevin?

A There is -- there is not a good conduction
path fromthe LEDs on the circuit board to the back
housi ng. Just touching on the edges al nbst doesn't
connect -- conduct at all. You would have to have
sonething flat behind the LEDs adequately to get the
heat pools out of that circuit board. It would die in
m nut es.

Q | want to nove now back to your
declaration, and I'mgoing to share that on the
screen.

Looki ng now at your decl arati on,

paragraph 20, where it states: "During the 2009 to
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2014 time franme, | was the chief technical officer at
Li t epanel s."

Furthernore, in the next paragraph,
paragraph 21, you say: "In and around 2009 to 2010, |
evaluated the viability of creating four foot LED tube
lighting systens specifically intended for the film

and television lighting industry,”" which you refer to
as the evaluation in quotations there.

Wio asked you to performthis eval uation

Kevi n?
A Wll, no one. As CIQO | was always | ooking
for good ideas for the conpany, and | tried to -- you

know, the nost power we could probably put into an LED
t ube shaped structure was about 20 watts, and that
amount of |ight done at notion picture qualities would
probably be less than a regular fluorescent tube, and
that wasn't adequate.

At the tine, Kino Flo was using regul ar
fluorescent tubes, and they were overdriving themto
about doubl e normal brightness. And so this would be
|l ess than a third as bright as the industries need.
And so | |ooked at that, and the thermals got in the
way. That was the nmain thing. And there was just no
way to go beyond 20 watts w thout real thermal issues,

and that would nmake for a really problematic product.
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Q But, Kevin, as part of your role as the
chief technical officer for Litepanels, you were

engaged in perform ng these types of eval uations,

general | y?
A Yes.
Q Do you renenber perform ng other than

Li t epanel s?

A Many ti nes.

Q And what were those?

A We | ooked at conmpetitors' products.
Several times we had -- we had a patent fight with a
guy, | can't think of his nane now, and he did
sonething equally stupid. He had star -- | think

there were al um num star packages, and his heatsink
was plastic. And so it was like putting on a
person -- you know, it was -- it was the exact
opposite of what he shoul d have been doing. They
woul d have been better naked in the air than on --
nount ed up agai nst a piece of plastic. And | renenber
we | ooked at that product.

| | ooked at conpetitive products from
several -- especially later, not so nmuch in the 2009,
2010 area, but ongoing until | left we were eval uating

conpetitors' products back in.

Q And how did you deliver your concl usions
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when conducting these eval uati ons?

A Well, generally, | spoke to someone el se
who was either -- at one tine it was Fred Hol mes. He
was an el ectrical engineer, and I would point out --
we had -- we would do thernostats. W would get a
thernostat and put it on parts and just prove that,
you know, this |ooks bad, let's try it. And we would
try it, and it would just ook -- you know, the
tenmperature would tell us everything that we needed to
know.

And later, it was Rich Rosen. | would talk
wth R ch Rosen and show hi mwhat the conpetition was
doi ng, what they were doing right and what they were

doi ng wrong.

Q Did you keep notes on your eval uations?
A No. That is -- generally, it was a real
qui ck 1 ook. | nmean, generally, you knew wthin a

nmonment of what the problemwas, and then all you had

to do was check it and show the other guy and, it's

li ke, yeah, we are not doing that. And it was -- it
was just -- it was not formal at all. It was really
seat-of-the-pants, just really -- it's easy to see a
probl em
Q D d you have issues --
A It's hard to find good stuff. GCkay? It's
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hard to find the good stuff. But the problens were
easy to find.

Q Did you have issues where you were asked
to -- or new products came up that you had al ready
eval uated and determ ned that you were not going to
pursue?

A It was actually ny product at the tine.
NASA wanted to use our nmain plus on the Space Station,
and it was designed to be convectively cooled. And we
did simulations, we did tests, and we determ ned t hat
it would -- it would fail in space, eventually. And
it costs $10,000 a pound to send one of these up to
the station and on the space shuttles. And so -- but
they were -- they were dogged, and they were
determned to put this stuff up in space. And so
got themto wite us a letter to relieve us of
liability of it dying because there was no convection
I n outer space.

Well, it turned out there was a ton of fans
in the Space Station, and they were bl ow ng so hard,
it's as good as convection, but we didn't know that at
the time. The design paraneters said that there was
no convection. That was -- and | just |ooked at that
and said, oh, our product is going to fail. [It's

going to die. And so that was probably one tine when
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| failed -- or, you know, | suspected ny product would
fail. And they are still up there. They are still

wor ki ng, so...

Q And specifically at paragraph 22, it's on
the screen here, you say: "The evaluation
specifically covered designing LED tubular Iighting
fixtures, including the unique design chall enges
therein."”

Di d anyone assist you with this eval uation?

A No. It went on for a long period of tine.
| was going to China, and I was seeing a | ot of
extrusions for this process, for doing exactly this.
And -- and so the 50 people or so that were naking
extrusions were selling to 50 other conpanies on top
of that. You know, so there was hundreds of conpanies
maki ng this stuff.

And | woul d see these lights in China, and
| would ask them well, how nuch power do you have?
And everybody, the T8s were limted to about 10 or 15
watts, and the T12s were all limted to about 20 watt.
So just knowing the efficiency of LEDs, there was just
no way of getting past the thermal challenge at that
tinme. It's just we couldn't -- | couldn't nake a
viable case for it. This kind of went on for actually

a couple of years as opportunities arose.
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Q Did you create any prototypes then?

A | tested sonme prototypes. | tested sone
sections. | did snall pieces. Because people wuld
gi ve ne sanples, say, oh, here is the best -- here is
t he best heatsink, you know. And so they would give
me alittle section, and | would bring it back to the
states. And | tried to fill them and they never got
good results.

Q So you tested the products that were
created by other conpanies?

A Not -- just extrusions. Extrusions. W
were trying to -- they were not doing a good job on
engineering. A lot of it, the people would put stuff
toget her and not have a thernal paste. So it's -- you
know, you put -- you put sonething up against a
heatsink, it doesn't mean the heat is not going to get
transferred. You have to have conductivity of pace or
sonething to get it through there. And they were not
doing that, so | thought, I'Il do my own test with
t hese extrusions, and | never got the results.

Q And how did you go about arriving at those
results? Wiat sort of tests were you performng?

A Vell, we put -- we put a heat source on

there. Usually it was just on an LED. W would put a

resistor wwth a particular power, and we would -- you
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know, we'd close it up, and we'd put the cover on it,
and we would run it. Usually it takes 45 mnutes to
do a true thermal cycle. That is where you -- no
nore -- if you have 45 m nutes, you have convection
air, you generally don't have any change after that.
So we would do 45 mnutes, and |I'd go over with a

t hermal sensor, and we woul d neasure tenperatures
around and next to the resistor or in the outside

case, what have you

Q So, Kevin, did you create records of these
tests?

A They don't exist anynore if they did. It
was just notes. It was never -- it was always just --
| kind of knew it was going to fail, so it wasn't
really a big deal. It was kind of |like, we are going
totry this and -- and | don't believe there is

records exist on that period.

Q Kevin, you talk about in paragraph 23, you
reference the tinme frane. You talk about 2009 to
2013.

So is this an issue that cane up nultiple
times during the 2009 to 2013 period?

A Yeah. Well, every time I1'd go to try that,
you know, | saw a different heatsink that | thought

was better than the one | had seen before or sonething
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li ke that or a new way of nmounting LEDs. Certainly
t hese had a thermal pad on them as opposed to an
electrical pad. So there were three pad parts. And
we tried that. You know, | kept trying as many
possibilities as | could to -- and we were -- | was
testing multiple things at once.

But generally, it was after one of ny trips
to China that | would conme back with a sanple or
sonething and try.

Q And how did you conmmuni cate to your
Li t epanel counterparts that this was not worth
pur sui ng?

A Wll, usually, | would -- | would just tell
themthe results, or they would cone over and | ook at

the results, and they would go, yeah, it's the sane

old, sane old. And it was kind of that was -- it was
really pretty -- very informal.
Q So you never woul d have sent an e-mail to

anyone saying, we are not pursuing an LED tube?

N
ol

A | don't believe so. | don't believe so. |
can't renenber -- | never spent that nmuch effort, to
be honest. It was just never worth it because it
never panned out. | don't think anybody ever expected
it to work.
Q And you reference that "we" had
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di scussions. Oher than Fred Hol nes, who woul d have
been invol ved in di scussions?

A Rich Rosen maybe. Later there was a couple
of other engineers. But nostly, it would be Fred at
that time. O | would just, you know -- we have --
one of the partners, Pat G osswendt, was not
technically savvy, and he woul d ask ne questions about
this stuff, and I would just kind of go off on him and
say, this is just areally bad idea. So it was nore
verbal with Pat and Fred.

Q You state, as | nentioned in paragraph 22
of your declaration: "The evaluation specifically
covered designing LED tubular Iighting fixtures,

i ncl udi ng the uni que design challenges therein."

And you go on to state in paragraph 23:
"As the CTOwith a focus on LED lighting technol ogy,
who actually assessed in 2009 to 2010, the viability
or nonviability of LED tubular lighting systens in the
filmand TV industry, offers insights that | believe
are indicative of the prevailing opinions and beliefs
of typical lighting equi prent designers, i.e.,
desi gner POSI TA as defi ned above working in the film
and TV industry circa 2009 to 2013, the, quote, tine
frame. | believe the evaluation results also apply

beyond the tine frane, i.e. through 2013 and later."
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What do nmean by "2013 and |ater," Kevin?

A Vwell, | was always | ooking. You know, |
kept waiting for a good exanple, you know, or a good
t echnol ogy.

So this was a period -- around 2013, was a
period where the dielectrics were radically inproving,
and the chip design, the surface nount chip itself was
bei ng designed with very Iow thermal resistance to it,
and so things were getting easier. But still, | could
never try a good enough way to do anything like this,
so -- and really by '"13, | had kind given up on that.
The conpany was -- | was no |onger head of
engi neering. Rich Rosen had taken over. So | was
really taking nore of a backseat in '13, and | don't

believe I did any in '14 at all of those kind of

N N N N DN P PP
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eval uati ons.
Q You say: "l believe the evaluation results
al so apply beyond the tine frame."”
Woul d you believe that those results apply

to current day?

A Wll, | really haven't paid it nmuch
attention, and so -- | nean, |'ve always got ny eye
open because | see these products, | see what Colt has
done. They did it sonehow. | don't know how they did

it, but it |ooks good, works good. You know, people
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are using them So | guess | -- | guess even now, Yyou
know, | am al ways excited for new technol ogy, and |

can al ways | earn sonet hi ng.

So that is -- | think that is what | neant
with, you know, past 2013. It's just -- |I'm always
doing stuff. | design great big lights right now. So
ny whole world is thermal. |'m always |ooking for a

t hermal sol ution.

Q So, Kevin, in the 2009 to 2013 time period,
in that four-year tinme period, is there any
docunentation or material evidence to support that
this eval uation was perforned?

MR HOFFMAN:  Obj ection, conpound.
THE WTNESS: Yeah. | -- 1 don't. |
don't even have access to e-mails anynore.
| don't have anything. | don't have -- |
don't -- there is not -- | can -- | can
assure there is not. Mst all this has
al ways been inadvertently. Does it work?
No, it doesn't work. See, okay, we are
done. It's literally 30 seconds kind of
conversati ons.
BY MR WARD:
Q There are no docunents or evidence to

support that the evaluation was perfornmed then, true?
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MR. HOFFMAN:  (bj ecti on,
m scharacteri zati on, asked and answer ed.
THE WTNESS: | think -- | think even
the Litepanels, they don't even have an R&D

departnment anynore. So there is nothing

left.
BY MR WARD:

Q Par agraph 25 of your decl aration, Kevin,
you say: "Litepanels, as an Emry award w nni ng

N NN RN NN PR P R R R R R R R R
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devel oper of LED based |ighting systens for the film
and television industry, had the technical capability
to devel op and manufacture a full range of four foot
LED tube lights starting at |east as early as 2009.

More specifically, at the tine of the eval uations,

Li tepanel s had the technical capability to build,
No. 1, single-color LED tube versions, e.g., single
tubes with either 5600 K cool white or 3200 K warm

white LEDs, collectively single color or nono color."
woul d you agree that it was known to provide a single

tube with either a 5600 cool white or 3200 K warm
white?

done. | just couldn't make it bright enough.

Kevin, in the 2009 to 2013 tine frane,

A Vell, the guy that cane in 2009 showed ne

so that was the first instance | knew it to be
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Q And do you renenber what that guy's nanme
was or the conpany he was --
A | don't remenber. He was a gaffer, |
think. He just canme around trying to sell -- or sel

to us or sell through us.

Q WAs he an Anerican?

A | believe so. Yes.

Q So he was an Anerican citizen and spoke
Engli sh?

A Yes.

Q And you remenber himto be a gaffer in your
I ndustry?

A It seemed like that's what he was, but |
can't be sure. | didn't really talk to him He was

trying to sell another guy at Litepanels, and | just
don't renmenber who he was. And | was | ooking at the
t echnol ogy.

Q So, Kevin, when you say, "Litepanels had
the technical capability to build the single color LED
tube,"” you are saying that you had the capability and
coul d have built the tube at that tinme as early as
2009, correct?

A Absol utel y.

Q You go on to say that: "Litepanels had the

techni cal capability to build, No. 2, two col ored
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nmodel s,
white and 3200 K warm white LEDs, collectively,
bi -color.™

A

Q

A
certainly had the ability to make the tube. W just
couldn't make it bright enough, so it was
counterintuitive to go forward with -- when you don't
have enough -- a light that is as bright as the

conpetitor's.

Q So you knew how to make the bi-color at
that tine in 2009, correct?
A Yes. We did. W had bi-color for two

years by then.

Q And tell ne what that would have | ooked
i ke, Kevin?

A It was a 1x1. A 1x1 -- it was a Litepanels
1x1 Bi-Color is what it was called.

Q Wul d you have had the capability to build
a two-color LED tube at that tinme?

A Yes.

Q And what woul d that have | ooked Iike?

A It woul d have been about 20 watts. It
woul d have | ooked -- you know, it would have | ooked

e.g. single tubes containing both 5600 cool

Yes.
In view of that statenment --

Yes. W perfected bi-color, and we
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like -- it would have been half alum numon the
backsi de, and it would have been diffusion on the
front side and traditional connectors on the ends.

Q And woul d it have contained two different
sets of LEDs?

A It woul d have contained the two sets. It
woul d have contai ned 3200 kel vin and 5600 kel vin
el ectronics.

Q And the electronics would have all owed you
to sel ect between driving the tungsten LEDs or the
dayl i ght LEDs, right?

A Crossfade. Crossfade we call it, because
it woul d be variable.

Q What do you nean by "crossfade," Kevin?

A 10 percent of one, 90 percent of the other,
and that way you could bury the col or anywhere between
3200 and 5600.

Q You also say it had capability to switch
bet ween t hose --

A You can go 100 percent, or you can go
anything in between.

Q And did you attenpt to create that product
at that tinme?

A Only through ny task to prove that it

woul dn't worKk.
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Q You were testing other people's products,
t hough, correct?

A Vell, | was testing sanple pieces of
extrusi ons and what have you.

Q What do you nean by the term extrusion,

Kevin? Explain that to ne.

© 00 N oo o B~ W N P
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A Vell, what | found in the Guangzhou I|ight
show was extrusions, and extrusions are both al um num
and plastic. And so the diffuser was extruded, and
t he al um num base was extruded. And the only thing
you had to do was take a circuit board with sone
thermal paste on it and stick it down on there, and
you woul d have what was effectively -- you know, you
could get 20 watts out there. It mght run alittle
hot, but it would be an acceptable product for the
general -- the general public, except it would cost a
fortune back then. The LEDs were still very expensive
then. But you would have a nice 20 watt product --

Q Do you recall -- Kevin, do you recal
testing a bi-color extrusion?

A No. No. Never did. 1In fact, rarely LEDs.
It was usually resistors. W used resistors instead

of LEDs as heat sources because sonetimes the LEDs

NN
(O BN

woul d fail. You know, they were running so hot, so it

made sense to use resistors which didn't burn.
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Q D d Litepanels manufacture any of the
extrusi ons you tested?

A Never .

Q You never tested a board that woul d have
been manufactured by Litepanels?

A You just asked two different things. So
can you clarify.

Q Certainly. |'mjust trying understand,
Kevin, what it was that you were testing.

Did you test a physical conponent that

N DN RN NN R PR R R R R R R R
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Li t epanel s thensel ves created?

A We had pieces of circuit boards left over
fromthings, and | would nount those on to an
extrusion, a piece of an extrusion. | would put a
resistor onit. | would put -- | would glue a thernal
sensor on it. Then | would close all of it, and we
woul d power it to the same power as an LED woul d use
and it would generate the same heat. And then | would
nmeasure the tenperature after 45 mnutes, after what's
state -- thermal statenment 45 m nutes.

Q And did you have any varying results? Did
your results of those tests vary in any way?

A Alittle bit. There were certain things,
alum num core circuit boards hel ped a great deal

There were certain LEDs, like | say, later in 2013
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range, they cane out with these three-pad LEDs where
the center pad was -- you could connect it directly to
a heatsink, and there was simlar technol ogi es that

mat ched that for alum numcore circuit boards. And so

consequently, you could put all of that together to

get alittle better -- alittle better perfornance.
But it was never -- it was never a 50 percent or
100 percent inprovenent. It was just small

di fferences.

Q | want to nove to paragraph 29 of your
decl aration, Kevin. Paragraph 29, you state that --
in the last sentence here, you say: "This need for
reliability would have been inherently understood by a
POSI TA at the tinme of the invention, as light emtting
di odes (LEDs), unlike their fluorescent tungsten
counterparts, are extrenely sensitive to heat."

What do you nean by that, Kevin?

A Vell, lights are rarely used just by
t hemsel ves. And generally, they are up agai nst
sonething. GCenerally, they have a diffusion wapped
around themor over them They have -- or a col or
correction along -- you know, Litepanels' products
were pretty darn good, but even they occasionally had

alittle bit of green or a little bit of nmagenta, and

N
ol

you'd put filter on them Well, it's just the nature
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of the LEDs that were being manufactured at that tine.

And so invariably, you would have bl ack
lanmp or filters or diffusion, and that would be |ike
choking a product. And they choked our products. |
can tell you ny one (Audio Distortion) everywhere
where constantly, you know, you'd go out and sit and
you' d see what they're doing, and it was |ike, oh, ny
God, they are going to kill

And it didn't, but it was because -- only

L T Y N e = S I
N~ o o0 W N P O

because we didn't believe the data sheets fromthe LED
conpani es. W way over-engineered it for really bad
condi ti ons because that is how they were being used.
They were in hot roons with thousands and thousands of
watts of other heat coming in, and then putting them
up against things. They're putting a board over it, a
cardboard up against it or a filter and they're

choking it.

N N NN N DN PP
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And that is just how -- that is the nature
of nmotion picture lighting. That is why it has to be
so right. And that is why -- that is why we didn't
see househol d type fixtures or volts, volts, come into
the novie industry. They flicker. They didn't have
the thermals. You know, they didn't have the col or
They had all kinds of problens.

And so notion picture equipnment is
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uni quely -- you couldn't have a regular engineer to
say, yeah, cone invent sonething for ne, you know
engi neer sonething for ne for the notion picture

i ndustry. He could design it for the general public.
He woul dn't design it for high -- he wouldn't be

t hi nki ng about flicker, you know, howit's going to
react in a camera shutter. He is not going to be

t hi nki ng about brightness. And he's not going to be
t hi nki ng about using it in a bad way. He is going to
make the fixture nice and cool. But that is not how
they get used, and that's the big difference with film
equi pnent .

Q So, Kevin, are you saying that the quality
of the LED -- the quality of the diode itself, the
light emtting diode, was less at this tinme in 2013
then in |later years?

A Not the (inaudible).

COURT REPORTER: |'msorry, can you
repeat that.

THE W TNESS: The LED di ode has
hardly inproved in the last five, six

years. The packagi ng of the LED has

I nproved.
BY MR WARD:
Q And how is that? How has the packagi ng
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i mproved?
A Both in efficiency and in thernma

managenent, the thermal conductivity, those two things
have happened.

Q And tell nme how those --

A. Wel|, because you have to have a
dielectric. The dielectric is sonething that allows
heat to conduct through but not electricity. And the
t hinner you nake that dielectric, the better it
conducts heat. But at some point, you are going to --
the voltage is going to junp through, and so you have
to juggle those two. And they're constantly com ng up
wth different materials, and they've got sone great
ones now, that nake it a little bit easier. And
t hey' ve made the LEDs such that they capture all [|ight
cones out of not just the top. So they've inproved --
the efficiency really hasn't gone up that nuch in the
|l ast five years. |It's just packaging.

Q And so when you say in the last five years,
so that would be 2019 is around the tine it was
packagi ng i nprovenent ?

A | don't see hardly anything other than
packagi ng i nprovenents since 2019. You are not seeing

real gains in l[unens per watt or anything |like that.

Q Kevin, in paragraph 30 there on the page,
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you say: "Thus, when enploying LEDs for film and
tel evision lighting purposes, highly effective thermnal
managenment of the LED emitters is required.”
And how does one go about achieving highly
effective thermal managenent of LED emtters?

A. Vell, you know, it's nultifold. You
shorten the nmechanical path. You can elimnate -- if
you can elimnate the dielectric, you know, and you
use as many LEDs as you can to spread them out, and
hopeful |y you have the biggest area possible to cool
from And those are -- those are the quick easy ways.
Beyond that, it's hard. You use special materials.
You use copper instead of al um num

Q Kevin, are you aware of the evolution of
the circuit board material for LED lighting changing
fromfiberglass to alum numto have better heat
di spersi on?

MR HOFFMAN:  Obj ecti on.

THE WTNESS:. | use copper in ny
sports lights, so it's 50 percent better
than alum num So, yes, absolutely.

BY MR WARD:

Q And do you recall whether or not fiberglass
was the primary circuit board material at this tinme in
2013?
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A '13 we started having -- there were
alum numcircuit boards in 2013.

Q Kevin, in paragraph 32 of your declaration,
you say: "Proper thermal nanagenent becones far nore
challenging if the LEDs are packed in narrow tubes
w th other heat-sensitive electronics, such as
heat - produci ng LED drivers. Such thermal problens are
further anplified when the narrow width circuitry
beconmes encased with an outer diffusion cover needed
to blend the |light output fromthe individual LEDs,
whi ch further blocks and restricts airflow This
creates a detrinental heat trap for LED el ectronics.”

Kevin, how are these issues addressed?
MR. HOFFMAN: (Objection to form
THE WTNESS: | -- | didn't address
it. | never cane up with a product. |
couldn't do it.
BY MR WARD:
Q And how was it that those that were

successful were able to address those issues?

A | don't know. | have never -- | have never
seen inside one. |'ve never heard how they do it.
Q Are you aware, Kevin, of the

m ni aturization of surface nmount LEDs with inproved

t hermal connections?
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MR HOFFMAN.  Obj ection, scope.

THE WTNESS: Yes, | do. The best
ones right now are about a mllineter
square. They call it packages or sonething
like that. They have a nane for it. But
they are shrinking dowmn to one mllineter
NOWw.

BY MR WARD:

Q And woul d that have been useful in
addressing these thermal issues that you identified in
par agraph 32?

A Not - -

MR HOFFMAN:  Obj ection to scope.

THE W TNESS: Not wi thout changi ng
other things, the dielectric layers. The
smal | LEDs means you can use a | ot nore of
them which would nmake thema little nore
efficient. You mght get a few nore
percent, you know, |ight out of themfor a
given total systeminput. But you still
have to get the heat through the
dielectrics, through to the heatsink, in as
short path as possible. And you are stil
limted by 60 square inches or so of

avai l abl e real estate on your alum num
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heatsink. So it's -- | still don't -- to
this day | couldn't do it.
BY MR WARD:

Q Kevin, would you agree that al um num PCBs
with small er surface nount packages address sone of
the thermal issues?

A They start --

MR. HOFFMAN.  (bjection --
THE WTNESS: They start -- they
start to. They start to address sone of

i ssues but not the worst one.

BY MR WARD:
Q And what is the worst one?
A The size of the heatsink and dielectrics.
Q And talk to me about the heatsink itself.

Is there a mninumsize that is needed for the
heat si nk?

A Vell, like | say, ny -- ny Litepanels
products have six inches of copper, exposed copper for
convection cooling. The best you can hope for is
about one and a half square inches for the -- for a
tube-1ike product, a full T12. That is one-fourth of
what | was used to experiencing as safe. So it's
counterintuitive to think that would ever -- you can

gain a few percent here or there with different
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tricks, but we are talking 4X, and that is an enornous

amount. And then -- and then you take bi-col or.

Wl l, now

heat through a dielectric into the heatsink. You' ve

made it pr

products t

too -- that is too many tines nore dangerous to ne

t han heat.
Q
tubes are
A
seen on --

seen a | ot

still kind of lacking as far as their overall use on

t he set.

Q

websites are you tal king about?

A

Quasar - -

| |1 ooked at both of those, and they -- you know, they

show t hem

friends.

are out there every day, do you see any of that? You

know, ever

have you

you' ve got half the area available to get

obably, you know, six tines worse than ny

hat | trusted. That is just -- that is

That is a death trap for LEDs.

Kevin, do you understand that bi-color LED
now conmmon in the market?

| think so. | -- fromwhat |'ve read and
at least on their websites. | have not

of themon set. They are still -- they are

And when you say "on their websites," whose

| looked at Colt's, and | | ooked at the

what ever you call -- Quasar. Yeah, Quasar.

on set, but I -- | have asked sone of ny

You know, you are out there every day, you

ything is a very striking order, or what

these different lights that are out there,
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the Vortexes and stuff. These lights are not really
used that much in the industry.

Q Have you heard of any of the bi-color LED
tubes that are on the market having the thermal issues
that you've identified?

A. | haven't, that | -- because, again, they
are not hardly out there. That's one of the things is
they're not really in full use |like other traditiona
notion picture lights are. So it's hard to get a read
on there. M friends and ny coworkers have not used
t hem

Q Are you aware of a thermal failure for a

bi -col or Iight tube?

A No, not at all.
Q | want to nove now to paragraph 36 of your
declaration. You state: "Mreover, when single tube

lights are enployed in filmand TV lighting, they are
comonly positioned vertically. The vertical
orientation of thermal dynami cs of narrow tube lights
are conpletely different fromconventional LED
replacing in the tube industry.

Specifically, the heat emtted from LEDs at
the bottom of the tube is drawn upwards and absorbed
by the LEDs at the top of the tube when positioned

vertically?"
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Can you describe to me what it is that you
i denti fying here about the position of the lighting?
A It's a heat chimey. When you take a |ight
and put it vertically, the air up here is heated
before it even gets the chance to go to the heatsink
So the LEDs at the bottom are one tenperature, and the
hi gher you go up, the hotter they get. They are

i ngesting heat fromthe | ower LEDs.
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The forward voltages of the LEDs change. And at that
poi nt, you mght actually burn out the LEDs at the top
fromboth heat and froma different current |evel than
the LEDs at the bottom And, of course, your color is
going to change. It changes the color of the glue

di ode, which in turn changes the color com ng through

t he phosphors, but then the phosphors state here, it

a color shift.

with a cold volt. You do your readings. You are
ready to shoot. And 15, 20 mnutes later, you' ve got
a conpletely different brightness and a conpletely
different color. And you are trying to cut the scene

toget her, and you've got two different colors.

And that can cause all kinds of problens.

changes. And the brightness changes, and you get

And it happens over time. So you start out

Q Isn't the purpose of the chimey, Kevin, to
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di ssipate heat? |In other words, it would help with

heat dissipation to have the high color tube in the
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vertical orientation?

BY MR WARD:

Q Kevin, | want to nove now to paragraph 65
of your declaration. Paragraph 65 states: "As chief
technical officer of Litepanels, | was personally

responsi ble for the CRI fidelity of the LEDs used in
our lighting systens, and | was constantly frustrated
with the disparity between the CRI val ues advertised

and their actual performance that | personally

A A chi mey --

MR. HOFFMAN:  Objection --

THE WTNESS: A chi mey does not
reduce heat. It -- it affects -- it causes
convection. And convection is great if
it's cool. But you' ve got a convection at
t he bottom and you' ve got a convection at
the top, but the tenperatures of that
convective air is conpletely different.

W had -- | had this problem at
Litepanels. W nade a light that was four
by four feet, and the ones at the top got
hot fromall of the ones at the bottom and

we decided not to sell that product.
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experienced as Litepanels and rarely got the CRI
advertised during the tine frame."

Paragraph 66, you say: "Additionally, in
the pursuit of high-quality broad-spectrum LED
lighting wwth a superior CRI, LED manufacturers
depl oyed a conbination of different phosphors directly
on top of blue LED emtters. However, a notable

chal  enge arising due to heat sensitivity of these

© 000 N o o B~ W N PP

NI T N N N S T e T e e S S = S
O D W N P O ©W 0 N O O M W N B O

phosphors, certain phosphors are nore susceptible to
heat, leading to distinct color reactions when exposed
to excess heat. This phenonenon mani fests sone col ors
dr oppi ng out sooner than others, e.g., resulting in
overall color shifts and a loss of high CRI, a

consequence of the detrinental inpact of heat on

phosphors. "
Kevin, | want to ask, are you famliar with
MacAdam s bi nni ng?
A Yes.
Q And what is that?
A It's a system of binning that came out, |
don't know, it rmust have been 2012 was -- they had

really sinple binning before that. So there wasn't
bi nning before Nichia. And then they cane out, and
they had |ike seven bins, and they were gigantic bins.

Whi ch neans the color within a bin could
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vary a great deal, and then as it got nore

sophi sticated, they started doing bins in a rmuch
smal | er fashion. You could really get the col or
tenmperature. You could pick your deviation away from
the black body Iine. And then they had bins on bins,
so they also had bins for voltage. They had -- then
the blue dye, it's a blue dye actually had quite a
vari ance in those.

So you started out by binning your blue
dye. Then you would make a LED, and you would try and
have a target for a particular area that it would be
i ke a shotgun, and it would go everywhere. But then
t hey used robots and, you know, photoneters to read
them and maxi num and brightness. So they had bins
for brightness. They had bins for color. And then
they had bins for the deviation off of the black Iine.

Q And is that a way, Kevin, to address the
I ssues that you identified in paragraphs 65 and 66 of
your declaration?

A It -- it hel ped, but there was two things
goi ng on. Again, everybody was trying to match the
| eaders, and whether it was a little less or the high
power |eads or N chia, they had these great data
sheets, and everybody tried to match the data sheet,

even though it was conplete falsification in this
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direction a lot of times, that the lifetimes -- it was
nore than just phosphors and what have you. There

was -- there was conplete -- | had no faith in any
data sheet up until about 2012.

And at that point, they all had to conme to
Jesus. They all had to get -- they had to tell the
truth and -- because they were just getting caught in
l'ies.

And so there was this nmonent where all of a
sudden all the bogus data sheets all cleaned up, and
so you kind of knew, oh, crap, |'ve got a thermal
managenent problem or, oh, I'"mnot getting the bin
that | think | really amgetting, and, oh, | didn't
realize | was getting different voltages.

And so there is many kinds of bins, nmany,
many kinds of bins. And it doesn't necessarily solve
all the problems, but at least it can -- it can nmake
one problem go away, you know, it can mnimze them

Q Kevin, I'mgoing to share on screen now
paragraph 81 fromyour declaration. You state: "I
have been inforned that since 2013, Colt LED has
successful |y desi gned and comercialized a warm and
cool white bi-color version of the LED core tube
systemto the filmand TV market, including operating

at or above 20 watts being input to one half of the
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LEDs at a tine and producing over 1,000 lunens in a
four foot T12 tube with | ow green bias under 5 points
and a CRI of 90."

So, Kevin, how long after 2013 did Colt LED
successfully design its tube?

A | don't know. It was after -- it was --
you know, this -- it's after that. So |I was inforned,
you know, a few weeks ago or a few nmonths ago of this.
| didn't -- |1 didn't knowit. | nmean, |'d seen stuff,
but I didn't -- you know, and | assunmed everybody has
gone over 90 CRI in lumens now. |t was very uncommon
in 2013, but it's becone alnost a requirenent -- it is
a requirenment at this tine.

Q When was the first time you recall seeing a
bi -col or LED tube that could neet the specifications

identified in paragraph 81?

A 2018 maybe, sonething around there.
Q And whi ch product was that; do you recall?
A | don't renenber. It was at a trade show,

and they were spouting, you know, the specs, and | am
i ke, wow, you did it.

Q It's your understanding that in 2013, a
Colt bi-color tube did not produce the specifications
identified in paragraph 81?

MR HOFFMAN:  Obj ecti on,
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m schar acteri zati on.

THE WTNESS: | have no idea.
BY MR WARD:
Q You are not aware of Colt having a bi-color

LED tube in 2013 to neet these specifications?
MR HOFFMAN.  Objection --
THE WTNESS: | was unaware of the
exi stence of Colt in 2013.
COURT REPORTER: Counsel, did you
obj ect ?
MR HOFFMAN:  Yes. (bjection,
m scharacteri zation.
Did you hear the witness's answer?
Because | didn't.
COURT REPORTER: Yeah, can you repeat
your answer, please.
THE WTNESS: | was unaware of the
exi stence of Colt in 2013.
BY MR WARD:

Q So, Kevin, you say here, paragraph 79:
"Wthin the specialized area of filmand TV lighting,
ny eval uation showed the LED core tube system was
likely to fail. Therefore, we, Litepanels,
del i berately chose not to proceed. A PCSITA at the

tine of Colt's invention would have nade the sane
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deci si on. "
Wien did you change your mnd with respect

to that evaluation, Kevin, that it would not be l|ikely

to fail?
A Well, it was --
MR HOFFMAN:  Obj ecti on.
THE WTNESS: -- it was ongoing. |If

you renenber, ny answers from before were
simlar to this. | decided in 2009 that we
weren't going to do it, but I kept an open
m nd, you know. And every tine |'d go to a
trade show and | saw sone new extrusion or
product that | thought could inprove the
results, | would try it. So it went on for
three or so, alnost four years | thought.

| kept looking, at least. So it wasn't
just one big drop of the hamer. It was
begi nning of 2009 all the way through 2012
or going into 2013.

MR WARD: Ckay. W have gone a
little over an hour now, Kevin. So why
don't we take a break, just a quick break,
unl ess someone needs a | onger break. We'l]l
come back at 30 minutes after the hour.

Sound good?
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MR HOFFMAN.  Ckay.
MR WARD: GCkay. Of the record.
(Recess taken.)
BY MR WARD:
Q Kevin, you indicated that you have not seen
significant use of bi-color LED tubes on commerci al
i mage recording set; is that correct?
A | call them high end, you know, notion
pi ctures and high end advertising, which has really
been the core of ny experience and ny exposure. And
ny friends, nmy fornmer enployees, they are snal
production stuff all over the world, that | am sure
they use it. But it's not -- it's not mainstream
stuff.
Q So in your experience, you are not aware of
a high demand for bi-color LED tubes in the
mai nst r eanf?
A No --
MR. HOFFMAN:.  Foundati on, scope.
THE WTNESS: Not to ny know edge.
BY MR WARD:
Q Kevin, | want to ask you -- | just have a
few questions remaining, and I want to ask you, Kevin,
about -- go back to the patent at issue, and |'m going

to share on scene Exhibit 1001. And this is the '582
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patent that is the patent at issue in | PR 2023-613.
And as we discussed earlier, do you recall,
Kevin, that Guillerno Macias is listed as the sole
i nventor on the '582 patent?
A Yes.
Q And do you understand, Kevin, that was
M. Macias the inventor of tungsten LEDs?
MR HOFFMAN.  Obj ection, scope.
THE WTNESS: | believe N chia was
I nvention of tungsten LEDs.
(Reporter clarification.)
THE WTNESS: Nichia, NI-CHI-A
BY MR WARD:
Q Do you understand M. Macias to be the
i nventor of daylight LEDs, Kevin?
MR HOFFMAN:.  (oj ecti on.
THE WTNESS: No. It was Nakanura at

Ni chi a.
BY MR WARD:
Q Do you understand M. Macias to be the
i nventor of LED tube lighting in a T8 formfactor?
A No.
Q Do you understand M. Macias to be the

I nventor of LED tube lighting in a T12 formfactor?

A. No.
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Q Do you understand M. Macias to be the
i nventor of a bi-color LED tube light that has both
tungsten LEDs and daylight LEDs?
MR HOFFMAN:.  Obj ection, scope.

THE WTNESS: | don't know.
BY MR WARD:
Q Were you aware of a bi-color LED tube prior
to md 20137
A No.
Q Do you understand M. Macias to be the

I nventor of a bi-color LED tube with tungsten LEDs and
dayl i ght LEDs?
MR HOFFMAN:  Obj ection to scope,
form
THE WTNESS: It woul d be specul ative
to know if he is the inventor or if he is

just an inventor.

BY MR WARD:
Q And what would be the difference in those?
A More know edge.
Q What do you nean "nore know edge"?
A Well, if you can show nme sonebody el se who

had that exact same thing in a design for notion

pictures and all of its qualities, before this date,

then maybe. But -- but as is, this is the best |
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know. | don't know who invented what when, except
that he -- he filed for this at that date. But |
don't know if in front of you. |'mnot aware of any
know edge that they are. But | also don't -- | just
don't -- | don't know what | don't know.
Q And what do you understand that M. Macias

invented in the '582 patent?
A He put bi-color with the -- nore than a
t housand | umens, very high CRI. And the el ectronics
I nside do the crossfading, and that is pretty amazing.
Q And, Kevin, how do you understand
M. Macias was able to address the thernmal issues that
you have identified?
A | have no idea. | really don't. | have
not seen inside one or -- | haven't even seen good

cl ose-ups to one. So | have no idea how he managed

it.

MR. WARD: Thank you, Kevin. | have
no further questions.

MR HOFFMAN. Ckay. | would like to
take a break for maybe five m nutes.

(Recess taken.)

MR. HOFFMAN:. | have no questions.

MR WARD: Yeah, | would like a

rough, and | also would |like Kevin to read
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and sign. Regular delivery.

MR. HOFFMAN.  The rough. The
transcript itself, no. W may order it
| ater. But just the rough for now. Al so,
| would like to reserve for the witness to
read and sign.

(Deposition adjourned at 6:43 p.m)
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REPORTER S CERTI FI CATE

|, LESHAUNDA CASS-BYRD, CSR No. B-2291, RPR
Regi stered Professional Reporter, certify that the
f oregoi ng proceedi ngs were taken before nme at the tine
and place therein set forth, at which tine the wtness
was put under oath by ne;

That the testinony of the witness, the questions
propounded, and all objections and statenments nade at
the tine of the exam nation were recorded
stenographically by me and were thereafter
transcri bed;

That the foregoing is a true and correct
transcript of ny shorthand notes to taken.
| further certify that | amnot a relative or enpl oyee
of any attorney or the parties, nor financially
interested in the action.

| declare under penalty of perjury under the | aws
of North Carolina that the foregoing is true and
correct.

Dated this April 22, 2024.

LESHAUNDA CASS- BYRD, CCR-B-2291, RPR
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Ref erence No.: 11077916

Case: (Quasar Science vs Colt Intl. d othing

DECLARATI ON UNDER PENALTY OF PERJURY

I decl are under penalty of perjury that
| have read the entire transcript of ny Depo-
sition taken in the captioned matter or the
sane has been read to ne, and the sane is
true and accurate, save and except for
changes and/or corrections, if any, as indi-
cated by me on the DEPGCSI TI ON ERRATA SHEET
hereof, with the understanding that | offer
t hese changes as if still under oath.

Kevi n Baxt er

NOTARI ZATI ON OF CHANGES
(1 f Required)
Subscri bed and sworn to on the day of

, 20 before ne,

(Notary Sign)

(Print Nanme) Not ary Publ i c,

in and for the State of
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Ref erence No.: 11077916
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Page No. Li ne No. Change to:

Page No. Li ne No. Change to:

Page No. Li ne No. Change to:

Page No. Li ne No. Change t o:

Page No. Li ne No. Change to:

Page No. Li ne No. Change t o:

Page No. Li ne No. Change to:

Reason for change:

SI GNATURE: DATE:

Kevi n Baxt er
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 1                       KEVIN BAXTER,

 2   having been first duly sworn, was examined and

 3   testified as follows:

 4                        EXAMINATION

 5   BY MR. WARD:

 6       Q.     Good afternoon, Mr. Baxter.

 7              Can you please state your full name and

 8   address for the record.

 9       A.     It's Kevin Cotton Baxter.  I live at

10   5932 West 31st Street in Tulsa, Oklahoma 74107.

11       Q.     Thank you.  And can I call you Kevin?

12       A.     Yes.  Of course.

13       Q.     Great.  Kevin, my name is Trenton Ward, and

14   I'm an attorney with the law firm of Greenberg

15   Traurig, and I represent petitioner Quasar Sciences in

16   these matters.

17              And, Kevin, do you understand that you are

18   here for a deposition in connection with two what we

19   call IPR proceedings, those are inter-partes review

20   proceedings?

21              Just so we make sure we get the case

22   numbers correct, I'm going to read it to you.  It's

23   Case Number IPR 2023-613 and IPR 2023-614.

24              Do you understand that you are for a

25   deposition in this case?
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 1       A.     Yes.  Yes, I do.

 2       Q.     Okay.  Great.

 3              And, Kevin, do you understand that you are

 4   under oath today?

 5       A.     I do.

 6       Q.     And this means that you have sworn to tell

 7   the truth as if you were in a courtroom with the judge

 8   and a jury, correct?

 9       A.     Correct.

10       Q.     Is there any reason why you cannot testify

11   truthfully and accurately today?

12       A.     No.

13       Q.     Kevin, before we begin, I want to ask you

14   whether or not you are represented by an attorney in

15   this matter.

16       A.     No.  I -- I have been hired just purely as

17   an expert witness and a jury witness.

18       Q.     Okay.  And who was it that hired you,

19   Kevin?

20       A.     David Hoffman.

21       Q.     Have you signed an engagement agreement

22   with Mr. Hoffman?

23       A.     I don't believe so.

24       Q.     He hired you.  So how is it that he hired

25   you?
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 1       A.     Verbally.

 2       Q.     You understand that Mr. Hoffman is

 3   representing Colt International Clothing, correct?

 4       A.     I do.

 5       Q.     And so you understand Mr. Hoffman is not

 6   your lawyer?

 7       A.     Correct.

 8       Q.     Kevin, have you been deposed previously?

 9       A.     Yes, I have.

10       Q.     Okay.  I gather from your expression it was

11   a wonderful experience.

12       A.     Well, two of them were divorces.  So, yeah.

13       Q.     So you've had two depositions for divorce

14   proceedings.

15              Any other depositions?

16       A.     Yeah.  I think a couple of others.  One was

17   before Congress, and one was the -- we had a federal

18   case with the FTC in Washington D.C. regarding patent

19   litigation.

20       Q.     Okay.  Let's start with the first one.  You

21   said you were before Congress.  Tell me about what

22   that was.

23       A.     Yes.  It was an investigation back in the

24   late '90s, I guess.

25       Q.     And what did the investigation relate to?
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 1       A.     I was a witness to shipments of articles to

 2   Nicaragua.

 3       Q.     Okay.

 4       A.     Yes.

 5       Q.     And then there was a patent litigation

 6   matter.  What was that matter?

 7       A.     That was for Litepanels.  We had just sold

 8   to Vitec, and we had about 50 Chinese companies

 9   copying our products.  And so I just pretty much

10   receive on that case.

11                 (Reporter Clarification.)

12   BY MR. WARD:

13       Q.     And what year would that have been, Kevin?

14       A.     '88.  '89.  I can't remember.  I don't

15   remember the year.  It might have been -- yeah, it

16   might have been even as late as 1990.  I mean,

17   2000- -- 2009.  So 2008 or 2009.

18       Q.     Okay.  So you said this occurred after the

19   acquisition of Litepanels by Vitec?

20       A.     Yeah.  It started before, I believe, and --

21   or at least the wheels were rolling at that time, and

22   then the actual case went through (inaudible).

23              COURT REPORTER:  I didn't hear you.

24        Your voice was trailing off again.

25              THE WITNESS:  I was saying it was
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 1        probably 2008 or 2009.

 2   BY MR. WARD:

 3       Q.     And, Kevin, in that particular matter,

 4   Litepanels was the patent owner and they were

 5   asserting those patents against alleged infringers?

 6       A.     Yes.

 7       Q.     And in what capacity were you deposed?

 8       A.     I was CTO then, and they just asked some

 9   technical questions about how about we did things.

10       Q.     And were you listed as an inventor on any

11   of the patents that were asserted in that matter,

12   Kevin?

13       A.     Yes, I was.

14       Q.     Were you also deposed in your capacity as a

15   patent inventor?

16       A.     I suppose I was.  Yes, I was.

17       Q.     Okay.  Thank you for that, Kevin.

18              It sounds like you are fairly familiar with

19   this format and what we are going to be doing today.

20              I do want to just kind of lay the ground

21   work for the rules for this proceeding for deposition

22   for the PTAB, which are somewhat unique.

23              Have you participated in a deposition in a

24   PTAB proceeding previously?

25       A.     No, I don't believe so.  Not like this.  So
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 1   I -- I think it was always an initial -- an initial

 2   type thing, and so -- where this one I had a

 3   declaration.  I have not done a patent.

 4       Q.     Okay.  Yeah.  Well, I'm going to be asking

 5   you about that declaration and also other documents

 6   related to the IPR proceeding, and I will share on the

 7   screen, to the extent that I will be asking you

 8   questions about one of the exhibits to the IPR.

 9              The court reporter is here to transcribe

10   everything you and I say, so it's important that we

11   try not to talk over each other, which I will tell you

12   I will -- it will happen.  It's, you know, just sort

13   of the nature of our conversations, as I know you're

14   familiar with.

15              But I will try and do my best to make sure

16   I wait for you to answer a question before I assist,

17   and if you do the same for me, that will be great.

18   But likely, we will step on each other's toes at

19   points, but I will try and avoid that if I can.

20              Does that sound good?

21       A.     It is my nature.  I will probably step on

22   yours.

23       Q.     Okay.  Yeah.  All right.

24              Kevin, I'd ask that when I ask a question,

25   if you don't understand a question, could you ask for
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 1   clarification?

 2       A.     Yes.

 3       Q.     Okay.  So with that understanding then, if

 4   you answer a question, can I assume that you

 5   understood my question?

 6       A.     Yes.

 7       Q.     Okay.  When I'm asking questions today,

 8   from time to time, Mr. Hoffman may state an objection,

 9   but unless Mr. Hoffman instructs you not to answer,

10   you are generally required to answer a question.

11              Is that understood?

12       A.     Understood.

13       Q.     And in order for Ms. Byrd to have a good

14   record of our conversation today, I'll suggest to you

15   that you try and avoid nonverbal answers or uh-uhs

16   (negative) and etc.  And it will likely happen as

17   well, and no problem if it does.  Just a reminder to

18   try and give us a verbal response, yes or no, when you

19   are answering questions.

20              Does that sound good?

21       A.     Yes.

22       Q.     And, Kevin, we are limited on time today,

23   but if you need a break, it's not a problem at all.

24   Let me know.  My typical cadence for a deposition is

25   to break around an hour or so, but let me know if you
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 1   need a break.

 2              I will ask that if I have an open question,

 3   that you finish the question, finish answering the

 4   question before we go on the break.  But otherwise,

 5   just let me know if you need one.

 6              Sound good?

 7       A.     That is good.

 8       Q.     Kevin, what did you do to prepare for the

 9   deposition today?

10       A.     I basically reread my declaration.

11       Q.     Okay.  Did you do anything else?

12       A.     I spoke briefly to Dave Hoffman.

13       Q.     Did you speak to anyone else?

14       A.     No.

15       Q.     And did you review any other documents?

16       A.     No.

17       Q.     And what is it that you discussed with

18   Mr. Hoffman?

19       A.     Just how to behave during a deposition, how

20   to not cut each other off, how to think about it

21   before you answer.

22       Q.     Okay.  Because we're doing this virtually,

23   Kevin, have you done a virtual deposition previously?

24       A.     I have not.  This is new to me.

25       Q.     Well, you'll find that the one nice thing
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 1   is that when we are done, just hit end, and you are at

 2   home.  So --

 3       A.     I like that.

 4       Q.     That is the benefit.

 5              Because this is a virtual deposition, just

 6   a couple of things that I want to go over with you to

 7   have an understanding.

 8              So where are you currently --

 9       A.     I'm in my family room in my house.

10       Q.     Okay.  And what documents do you have

11   available to you?

12       A.     Only -- only my declaration.

13       Q.     Okay.  So no other papers or other

14   materials?

15       A.     No.

16       Q.     Okay.  Tell me about whether you are using

17   a laptop or a desktop.

18       A.     I'm using a laptop.

19       Q.     Using a laptop.  Okay.

20              What windows other than the Zoom window are

21   on your screen?

22       A.     No.  I only have Zoom.

23       Q.     Okay.  Great.

24              Do you have any other electronic devices,

25   like another computer or phone --
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 1       A.     I have a cell phone, but it's silenced and

 2   turned face down.

 3       Q.     Thank you.

 4              So, Kevin, what I would ask, just for your

 5   understanding, it's not a problem if you get a phone

 6   call or a text, that you need to answer during the

 7   deposition here today.  Just let me know.

 8              But I would ask that if you receive a

 9   communication, if you could let me know that you've

10   received a communication.

11       A.     Absolutely.  I -- I am not going to take

12   any calls.

13       Q.     Okay.  So with those rules in mind, is

14   there any reason why you would be unable to give full,

15   truthful testimony here today, Kevin?

16       A.     There is nothing to keep me from that.

17              (Petitioner Exhibit 2047 was marked for

18   identification.)

19   BY MR. WARD:

20       Q.     Okay.  Well, I want to begin by sharing on

21   the screen what has previously been marked as patent

22   owner's Exhibit 2047 from IPR 2023-613.

23              And it is not surprisingly, Kevin, a copy

24   of your declaration.  So let me know if you are able

25   to see on the screen.
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 1       A.     I am.

 2       Q.     Do you see in the bottom right-hand corner,

 3   this is labeled Exhibit 2047?

 4       A.     Yes.

 5       Q.     And what we're looking at is the first

 6   page, and it says "Declaration of Kevin Baxter."

 7              Do you see where it notes the case number

 8   as 2023-613?

 9       A.     I do.

10       Q.     Okay.  Taking a look at this declaration,

11   in addition to the declaration that is entered on your

12   behalf in the other IPR, 2023-614, and I used a

13   software tool to do a comparison to, and it didn't

14   appear that there were any substantive differences

15   between those.

16              Would you agree that there are no

17   substantive difference between your declarations in

18   the two proceedings?

19       A.     That is correct.

20       Q.     Okay.  Thank you.

21              So looking at the front page of

22   Exhibit 2047, there are two parties that are listed

23   here.  The first is Quasar Science.  That is what is

24   referred to in the PTAB matter as the petitioner.  And

25   the second is Colt International Clothing,

0015

 1   Incorporated, d/b/a LED.

 2              Kevin, is it okay during our discussion

 3   today if I just use the term "Colt" to refer to those

 4   two entities?

 5       A.     That would be fine.

 6       Q.     Okay.  How do you know Colt, Kevin?

 7       A.     They -- I saw them briefly.  I left the

 8   motion picture industry in 2015, and I think I saw

 9   them about that time at a trade show, something like

10   that, and it was around 2015.  But I basically had

11   already left the motion picture at that time and went

12   into the sports light industry.  So it was very --

13   very little.  I -- just a glancing -- you know, a

14   glancing view of what they -- they were offering.

15       Q.     Do you remember what that trade show was

16   then?

17       A.     It -- it may have been NAB, or it may have

18   been the Cine Gear.  I can't -- I can't remember.

19   It's been about ten years.

20       Q.     And you said you saw them in a trade show.

21   Did you see --

22       A.     Or their prod-  -- I saw their products.  I

23   saw their product.

24              COURT REPORTER:  Other what?

25              THE WITNESS:  Product.
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 1   BY MR. WARD:

 2       Q.     And how is it that you saw their product,

 3   Kevin?

 4       A.     I was just walking around, and I saw -- I

 5   saw it, the Bi-Color LED fluorescent tube, and it

 6   worked.

 7       Q.     Had you purchased equipment from Colt?

 8       A.     No.

 9       Q.     Have you used Colt equipment?

10       A.     No.

11       Q.     Kevin, when were you first asked by Colt to

12   assist on these IPRs?

13       A.     A couple of months ago, I think.

14       Q.     So a couple of months ago.  Is that 2023?

15       A.     It would -- I think it was this year.  I

16   think it was during 2024 was the first that I was

17   asked to do this.

18       Q.     And who -- who asked you?

19       A.     Ken Fisher, initially.

20       Q.     And who is Ken Fisher?

21       A.     He was a former business partner of mine at

22   Litepanels, and he said he was working on this, and he

23   wanted my help as an expert witness.  First, it wasn't

24   even that.  It was, he asked my opinion about

25   something, and I gave him enough information and he
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 1   said, hey, I would like you to be a witness on this

 2   (inaudible).

 3                 (Reporter Clarification.)

 4              THE WITNESS:  He asked me to be a

 5        witness after, you know, I had given him

 6        some advice and some opinions about --

 7        about the technology.

 8   BY MR. WARD:

 9       Q.     Were you working for Litepanels at that

10   time, Kevin?

11       A.     No.  I quit working for Litepanels in 2014.

12       Q.     And so your last employment with Litepanels

13   was in 2014?

14       A.     July of 2014.

15       Q.     And have you been engaged by Litepanels as

16   a consultant since then?

17       A.     No.

18       Q.     Have you had any relation with Litepanels

19   or individuals at Litepanels since then?

20       A.     Yes.  Rich Rosen was head of engineering as

21   I was leaving.  And he and I have consulted on various

22   things.  He left Litepanels, and I helped him with

23   some of his things after he left.

24       Q.     Did you disclose this engagement on behalf

25   of Colt to Litepanels?

0018

 1       A.     You have to ask me that again.  I don't

 2   understand.

 3       Q.     Sure.

 4              Have you disclosed your engagement in these

 5   IPR proceedings on behalf of Colt to Litepanels?

 6       A.     No.  I did talk to Fred Fellmeth about

 7   another matter a couple of weeks ago or a week ago

 8   and -- but this was not part of any discussion.

 9       Q.     So you have not identified your relation to

10   these IPRs to the individuals associated with

11   Litepanels?

12       A.     No.

13       Q.     Kevin, are you familiar with Quasar

14   Science, the petitioner?

15       A.     Only recently.

16       Q.     And when was that?

17       A.     When this all came up.  When I was first

18   consulted by Ken Fisher, the Quasar name was

19   mentioned.  It was a -- it was purely -- an

20   acquisition of Vitec had this problem, and I really

21   hadn't followed the Vitec story after I left too much,

22   so I think it wasn't until this became much more

23   formal and I was hired as an expert witness that I saw

24   their name for the first time.

25       Q.     So are you familiar with any Quasar Science
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 1   products?

 2       A.     No.  I've seen -- I turned on the website

 3   one time.  I just looked at a picture, and that is

 4   close enough.

 5       Q.     Are you familiar with any individuals

 6   employed by Quasar Science?

 7       A.     Not that I know of.

 8       Q.     Are you in contact with any individuals

 9   that are still employed by Litepanels, or otherwise

10   consulting for Litepanels?

11       A.     No.

12       Q.     Okay.  Kevin, I want to move down to the

13   signature page of your declaration here, just to

14   verify.

15              So I'm showing on the screen now what is

16   page 23 of Exhibit 2047, and I see that there is a

17   signature there.

18              Do you recognize the signature, Kevin?

19       A.     Yes.  That is my sloppy signature.

20       Q.     It looks better than mine.

21              And what was the date when you signed this,

22   Kevin?

23       A.     February 3rd.

24       Q.     And who drafted this declaration, Kevin?

25       A.     Ken Fisher helped me as a -- almost as a
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 1   secretary, and then I did the -- I did some of the

 2   final editing on it.

 3       Q.     So Mr. Fisher created the first draft?

 4       A.     He had a draft.  I don't know that it

 5   was -- I can't tell you how much ended up in this

 6   final draft.

 7       Q.     So what was your process in drafting it?

 8   You received an initial --

 9       A.     I --

10       Q.     -- and made comments; is that correct?

11       A.     I -- I would change things and --

12   basically, I changed everything at least once, and in

13   the end, you know, it was just -- it was just editing.

14       Q.     And did you use a word processing tool to

15   make those edits?

16       A.     I did.

17       Q.     And how many rounds of edits do you recall

18   making?

19       A.     I think five.

20       Q.     And was Mr. Fisher involved in making those

21   edits?

22       A.     Certainly -- I mean, I would sometimes yes

23   and sometimes no.  Sometimes he just looked at what I

24   said and then had questions and -- I'd never done a

25   deposition like this before, so he was helping me with
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 1   the structure.

 2       Q.     So you said that you changed almost every

 3   portion of the declaration from its first draft?

 4       A.     Yes.

 5       Q.     And did anyone other than Mr. Fisher assist

 6   in preparing the declaration?

 7       A.     Not that I know of.

 8       Q.     I want to just move down to Appendix A.

 9   It's on the next page of Exhibit 2047, that page 24,

10   and continues on to page 25 of Exhibit 2047.

11              Kevin, I'm interested to know about your

12   educational background.  So could you describe to us

13   your educational background after high school.

14       A.     I started -- I thought I was going to be an

15   architect, and I went to Oklahoma State University

16   that had an architecture school, but it was within the

17   engineering college.  And so I took basically,

18   engineering for two years.  I never got to take one

19   architecture class, and so I changed majors at that

20   time and wanted to be in advertising.

21              So from there, I did teach at LEU briefly

22   as a photography instructor while I was going to

23   school.  I went to Phillips University first.  I

24   applied to go to a school in California, a photography

25   school, but they had a year and a half waiting time,
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 1   so I took advertising classes at Phillips University

 2   in Enid, and part of that was an exchange program

 3   where we went to -- I went to Folkhogskola School in

 4   Sweden where we studied art and photography and

 5   architecture, as well as the Soviet Union.  And so we

 6   studied art and architecture in the Soviet Union.

 7              At the end of that, I went to California to

 8   go to Brooks Institute where I received my bachelor of

 9   science degree.  I was started working at that point.

10   During school, I was working for George Lucas in 1978,

11   and then Steven Spielberg moved in with us, so we

12   were -- 1980 I was working for Steven Spielberg, all

13   while going to school.

14              And then I graduated from Brooks, and I

15   took computer science classes while I was going to

16   Brooks also, at (Audio Distortion).  So I had a

17   computer science, so I was doing all that.  And that

18   was the end of my college education.

19       Q.     So, Kevin, I see at the bottom of page 25

20   of Exhibit 2047, you list Oklahoma City, engineering,

21   1978 to 1980.

22       A.     Yes.

23       Q.     What type of engineering program was that?

24       A.     I think I screwed up the date on that.

25   That was '75 to '76.  Definitely screwed that up.
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 1       Q.     And the '78 to '80 would be associated with

 2   the Brooks Institute?

 3       A.     Yes.  Probably was moving things around

 4   there.

 5       Q.     I'm sorry, back to my first question there.

 6              What type of engineering program were you

 7   in?

 8       A.     It was -- it was everything -- everything

 9   from physics to, you know, thermal dynamics, you name

10   it.  It was top to bottom, computer science.  It was

11   all the engineering.  But it's basically all the

12   engineering you take before you go into a specialty,

13   like electrical engineering, or something like that.

14   We had electrical engineering classes, but they just

15   gave us a little bit of everything.

16       Q.     Did you receive a bachelor's degree from

17   Oklahoma State?

18       A.     No, I did not.

19       Q.     You did receive a bachelor of science in

20   photographic illustration from Brooks Institute,

21   though, correct?

22       A.     That is correct.  And a minor in color

23   technology.

24       Q.     And that would be associated with your

25   October 1981 date there?
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 1       A.     Yes.  Yes.

 2       Q.     Okay.  I would like to ask you, Kevin,

 3   about your professional experience.  Sounds like we

 4   heard a little of that in your earlier description.

 5   But you started out, as you show on page 25 of

 6   Exhibit 2047, as a professional photographer, correct?

 7       A.     That is correct.  And it was actually

 8   before that because I worked, like I say, in the movie

 9   business for both Lucas and Spielberg until I

10   graduated, and then I became a professional

11   photographer in Tulsa in 1981.

12              And then I stayed at that.  I was actually

13   hired by an advertising agency, and I did that for one

14   year.  I worked for the advertising agency.  We had

15   the oil bust hit, so I lost my job.  So I went into

16   business for myself, and then stayed as an advertising

17   photographer until 1990.

18              But at the same time Fisher Productions was

19   formed somewhere around 1986, and I started doing

20   part-time with Fisher, slowly, gradually, moving from

21   Oklahoma to California.  It was kind of a

22   back-and-forth arrangement.

23              Until 1990, I moved to California full

24   time.  I quit my advertising photography job --

25   profession, I should say, and worked full time as a
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 1   lighting technician and a manufacturer of lighting

 2   equipment at Fisher Productions.

 3       Q.     And what is Fisher Productions,

 4   Incorporated, Kevin?

 5       A.     It was a lighting company that mostly did

 6   automotive television commercials.  I don't know if

 7   you are old enough to remember, but when Lexus first

 8   came out with -- all those commercials came out, that

 9   was us.  That was -- we lit the best car commercials

10   in the world.

11       Q.     What did your role as CTO, what were your

12   duties and obligations?

13       A.     I manufactured the equipment, and I oversaw

14   maintenance of the equipment, and I went out as a

15   technician and generally was the lead technician for

16   the company.

17       Q.     And does Fisher Productions still exist?

18       A.     I don't believe so.

19       Q.     And when did you leave Fisher Productions?

20       A.     I left around 2004.

21       Q.     And why did you leave, Kevin?

22       A.     We had invented a technology called --

23   well, it was a gunshot detection technology, and we

24   merged with a company called ShotSpotter.  And it

25   worked out, it was six or seven months, maybe eight
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 1   months, I worked for ShotSpotter.

 2                 (Reporter Clarification.)

 3              THE WITNESS:  ShotSpotter, all one

 4        word, S-H-O-T-S-P-O-T-T-E-R, a Delaware

 5        corporation.

 6   BY MR. WARD:

 7       Q.     And on page 25 under ShotSpotter you say:

 8   "Larger IP to contributor to present."

 9              What do you mean by that?

10       A.     I am the main inventor on 14 of their

11   patents.

12       Q.     Are you still engaged with ShotSpotter?

13       A.     No.

14       Q.     When did you first join Litepanels?

15       A.     I want to say May of 2005, we had -- we had

16   been -- we had been doing it as a d/b/a of Fisher

17   Lighting -- of Fisher Productions, and we were just

18   contributing our time.  But I think around May of

19   2005, there was two individuals, Rudy Pohlert and

20   myself, were basically hired and formed the company as

21   a true separate corporation.  And I stayed with

22   them -- I stayed with Litepanels until July of 2018.

23       Q.     As a founder of Litepanels, do you have an

24   owner percentage of that company?

25       A.     I did.  One-sixth.
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 1       Q.     Do you still have any ownership or equity

 2   in Litepanels?

 3       A.     No, I don't.

 4       Q.     And what was your reason for leaving

 5   Litepanels?

 6       A.     Well, it's kind of like we had this

 7   beautiful baby, and you took care of the baby, you

 8   loved the baby.  But unfortunately, the baby grew up

 9   and would become Charles Manson.  It was -- we sold

10   the company, and we stayed on.  And they killed off

11   customer service.  They killed off the innovation

12   portion and just -- I'm an innovator, I'm an inventor.

13   I -- I always move forward, and they weren't moving

14   forward, so I -- I opted out.

15       Q.     How long were you with Litepanels after the

16   acquisition?

17       A.     It would have been six years, something

18   like that.  Five and a half years.

19       Q.     Did you -- were you involved in any patent

20   applications that were filed on behalf of Litepanels?

21       A.     Every one.

22       Q.     So every Litepanel patent application that

23   was filed, you were listed as at least one of the

24   inventors?

25       A.     Until I left.
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 1       Q.     I want to move to the next page of your

 2   declaration, Kevin.  It's page 26 of Exhibit 2047.  It

 3   provides a list of patents, and you titled it "Named

 4   Inventor on the Following Patents."

 5              How many total patents have you been listed

 6   as a named inventor on, Kevin?

 7       A.     Well, there is a lot more than this because

 8   these are the ones that relate to LEDs or lighting for

 9   the motion picture industry.  I have done quite a few

10   others.  I think I've got 45 -- no, 35 form filings

11   going right now.  I've got probably at least a couple

12   dozen others other than these.

13       Q.     Kevin, I have been a patent attorney for

14   over 20 years.  Few individuals that I talk to would

15   have many as patents as you do.  So kudos to you for

16   that.

17              I want to ask you specifically about one of

18   these patents, and I've highlighted it with my cursor

19   on the screen.  It's U.S. Patent Number 7,972,022.

20   The title is Stand-Mounted Light Panel for Natural

21   Illumination in Film, Television or Video.

22              Do you remember that patent, Kevin?

23       A.     Barley.  It's been -- it's been a long time

24   since I have seen that.

25              MR. WARD:  What I'm going to do now,
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 1        David, I'm going to e-mail you, co-counsel,

 2        and to the court reporter here, a document

 3        that has been labeled as exhibit --

 4        Petitioner's Exhibit 1022.  And I'm going

 5        to share that exhibit on screen, it's a

 6        copy of the patent, and just ask questions

 7        about it.

 8              David, let me know when you

 9        successfully get that e-mail.

10              MR. HOFFMAN:  Not yet.  This was

11        not -- Trent, this was not filed yet in the

12        IPR, is it?

13              MR. WARD:  No.

14              MR. HOFFMAN:  Okay.

15              Okay.  I have it now.

16   BY MR. WARD:

17       Q.     Okay.  So, Kevin, what I'm sharing on

18   screen is a document that's previously been marked.

19   You see down here in the right-hand corner is

20   Exhibit 1022 to IPR 2023-613.  It is U.S. Patent

21   Number 7,972,022.

22              And do you see on the left-hand side over

23   here, a list of inventors where it lists you, Kevin

24   Baxter, as an inventor?

25       A.     Yes.
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 1       Q.     Do you recall this patent?

 2       A.     Vaguely.  We had probably 12 continuations

 3   out of the initial disclosure, so they kind of blur

 4   together.  There are real differences in the claims

 5   regarding the disclosure.

 6       Q.     Okay.  Just for references sake, while we

 7   are discussing it here, you will see the patent ends

 8   in the number 022.

 9              Is it okay if I refer to this as the '022

10   patent?

11       A.     Yes.

12       Q.     The list of inventors, it looks like there

13   are three other inventors identified.

14              Can you tell me about those individuals?

15       A.     Rudy Pohlert and Pat Grosswendt had a

16   lighting business, Contrast Lighting I believe it was

17   called, and they were customers of Fisher Light.  And

18   they were regular customers of Fisher Light, and they

19   knew that we had a lot -- we didn't have just the

20   Fisher Light.  We had many specialty lighting pieces

21   of equipment from different inventors.  We had lights

22   all over the world.  We had them in Japan and France

23   and England and Germany and New Zealand.

24              And individuals that had just a little

25   light of some kind, they decided to come to us and let
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 1   us send it out in the world because they didn't have

 2   the bandwidth to do it themselves.  And so it became

 3   part of our -- we were a specialty lighting company

 4   already.

 5              And so Pat and Rudy and Ken and I all kind

 6   of got to know each other really well.  And they came

 7   to Ken and said, hey, we want you to look at this new

 8   light that we have been playing with, and they had

 9   some -- they came up with a green light, and it was

10   LED based.  And we looked at it, and I looked at it,

11   and I immediately saw a problem.  And Fred came in,

12   and he's an electrical engineer, and he saw a problem.

13   And we solved the problem for them.

14              And in doing so, they said, hey, how about

15   we -- we all work together.  And so we formed this

16   company.  Yeah.  And that is how it all started.

17   Those were the -- I was working for Ken Fisher, and

18   Pat and Rudy came in.

19       Q.     And, Kevin, you said that Fred solved the

20   problem.  Which Fred are you talking about?

21       A.     Fred Holmes was hired by Fisher Productions

22   as a consultant since somewhere around 1992 or '93,

23   somewhere around there.  And he came in to help Fisher

24   Productions with the computers and circuit boards and

25   things like that.
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 1       Q.     And so was there a specific problem that he

 2   assisted in solving?

 3       A.     It was cumbersome.  We were always evolving

 4   our software.  We were controlling hundreds of lights

 5   individually with dimmers and what have you, and he

 6   was helping with all of that.

 7       Q.     And is he -- on this first page of the '022

 8   patent lists the assignee as Litepanels.  Is it your

 9   understanding that this patent was assigned to

10   Litepanels?

11       A.     That is correct.

12       Q.     And also, you will see in the middle of the

13   page, it lists the filing date as March 30th of 2009.

14              Does that sound correct to you?

15       A.     Well, again, we had a dozen continuations,

16   so I cannot remember when this continuation was filed.

17   I -- it doesn't seem incorrect to me, but I don't

18   remember.

19       Q.     Would you agree that based upon the

20   indication of the date of patent at the top right-hand

21   portion of July 5th, 2011, that this patent would have

22   issued in 2011?

23       A.     That is about right.

24       Q.     Okay.  I want to move down to column 15 of

25   this patent.  And I want to point out to you the
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 1   paragraph that starts at line 22.  And I will try and

 2   make it bigger, Kevin.  You can tell me when you

 3   are --

 4       A.     I can see.

 5       Q.     Let me see if I can try and make it a

 6   little bigger here to kind of help you out a little

 7   bit.

 8              So this is -- I'm at line 22 of column 15,

 9   and the '022 patent says:  "Figure 7 is a more

10   detailed diagram of a light segment 792 (e.g. an

11   array) as may be used, for example, in connection with

12   the lighting frame 302 shown in Figure 4.  The light

13   segment 792 may correspond to each of the individual

14   light segments 306 shown in Figure 4, and the various

15   light elements (i.e., LEDs) 790 in Figure 7 may

16   correspond to the individual low power lamps 305 shown

17   in Figure 3.  Figure 7 illustrates a straight row of

18   LEDs 790 as may comprise the lighting segment 790."

19              And in conjunction with that, Kevin, I

20   would like to show you Figure 7 as well, so I'm going

21   to scroll up and show on screen Figure 7.

22              And this is the figure that was associated

23   with that previous description that I was reading.  Do

24   you recognize this particular Figure 7?

25       A.     Vaguely, yes.
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 1       Q.     Okay.

 2       A.     It's been a while.

 3       Q.     So based on this disclosure in the '022

 4   patent, would you agree that LEDs were used in

 5   lighting frames at least as early as 2011?

 6              MR. HOFFMAN:  Objection, scope, form.

 7              THE WITNESS:  I don't know about the

 8        language.  This was written by Chris

 9        Vandermen, a patent attorney, and he didn't

10        really use language that we use in the

11        business.  So I'm confused by some of the

12        terms.

13   BY MR. WARD:

14       Q.     Would you agree that what is shown in

15   Figure 7 here is an illustration of LEDs on a lighting

16   frame?

17              MR. HOFFMAN:  Objection --

18              THE WITNESS:  No.

19              They are on the circuit board.

20   BY MR. WARD:

21       Q.     So would you agree what is shown in

22   Figure 7 is LEDs arranged on a circuit board?

23              MR. HOFFMAN:  Objection, scope.

24              THE WITNESS:  I would have to refer

25        back, but I don't know.
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 1   BY MR. WARD:

 2       Q.     Okay.  Let's take a look back then at the

 3   associated disclosure in column 15.

 4              Column 15, in describing Figure 7, it says:

 5   "The light segment 792 may correspond to each of the

 6   individual light segments 306 shown in Figure 4, and

 7   the various light elements (i.e., LEDs) 790 in

 8   Figure 7 may correspond with the individual power

 9   lamps 305 shown in Figure 3.  Figure 7 illustrates a

10   straight row of LED 790 as may comprise lighting

11   segment 790."

12              So, Kevin, would you agree that what is

13   disclosed here is a row of LEDs on a lighting fixture?

14              MR. HOFFMAN:  Objection, scope,

15        mischaracterization.

16              THE WITNESS:  I would not say that.

17        I would say it's a row of LEDs.  The rest

18        is ambiguous.

19   BY MR. WARD:

20       Q.     So you would say that this is a row of LEDs

21   for a lighting fixture?

22       A.     Yes.

23              MR. HOFFMAN:  Objection, scope.

24              THE WITNESS:  Yes, I do think it

25        would be a row of LEDs for a lighting
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 1        fixture, poor lighting.  I don't go beyond

 2        that.

 3   BY MR. WARD:

 4       Q.     I want to want move over a column here, and

 5   I am now in column 16 of the '022 patent.  And I want

 6   to move down to line 34.  I will make it big enough

 7   and somewhat readable for you, Kevin.  Can you read

 8   that?

 9       A.     Yes.

10       Q.     Okay.  So starting here at line 34, it

11   says:  "In a preferred embodiment, the bi-color

12   lighting apparatus uses light elements of two

13   different colors, which (unlike red, green, and blue)

14   are separated by a relatively small difference in

15   their shift or color balance."

16              And then continuing down to line 44, it

17   was:  "In a preferred embodiment, as will be

18   described, the bi-color lighting apparatus uses lamp

19   elements having daylight and tungsten hues (for

20   example, 5200 kelvin and 3200 kelvin color

21   temperatures, respectively).  Other bi-color

22   combinations may also be used and, preferably, other

23   combinations of colors which are closely in hue or

24   otherwise complementary in nature."

25              Kevin, in view of this disclosure would you
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 1   agree that it discloses the use of two different

 2   colors of LEDs, one with 5200 K and 3200 K?

 3              MR. HOFFMAN:  Objection, scope.

 4              THE WITNESS:  Do I answer?

 5   BY MR. WARD:

 6       Q.     Yes.

 7       A.     Sure.  This was an example.  I don't know

 8   that we ever did exactly this or it was intended to be

 9   exactly this.  We used a variety of different LEDs

10   around 5200 kelvin, going as high as 6000.  We went

11   down to 5000.  The 3200, we actually went lower

12   sometimes.  We'd go 3500 and lower.  So there is --

13   this is in a range of what we would do, what we were

14   attempting to do.

15       Q.     Kevin, would you agree that as of 2011, it

16   was known to use different LEDs to create a bi-color

17   lighting apparatus?

18              MR. HOFFMAN:  Objection, scope.

19              THE WITNESS:  It is correct that

20        we -- our product had been out for three

21        years by that time, and it was widely known

22        in the industry what bi-color meant.

23   BY MR. WARD:

24       Q.     And what did bi-color mean, Kevin?

25       A.     It meant daylight or warm light or anywhere
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 1   in between.

 2       Q.     And you said there was a product that

 3   existed for a few years.

 4              What was that product?

 5       A.     It was called the Litepanels 1x1 Bi-Color.

 6       Q.     And did it use LEDs?

 7       A.     It did.

 8       Q.     And did it use different LEDs to generate

 9   daylight and tungsten light?

10       A.     It did.

11       Q.     So a lighting apparatus with different LEDs

12   for tungsten and daylight was known as of 2011,

13   correct?

14       A.     Correct.

15       Q.     I want to move down to the next column,

16   it's column 17 of the '022 patent, line 20.  It says:

17   "Figure 33 is a diagram of an embodiment of a lighting

18   effects system 3300 having at least two different lamp

19   element colors.  As illustrated in Figure 33, the

20   lighting effects system 3300 comprises a lighting

21   frame mounting surface 3302 having a plurality of lamp

22   elements 3305 which, in this example, include daylight

23   LEDs 3304 and tungsten LEDs 3303, although different

24   lamp elements and/or different colors could be chosen.

25              "The lighting effects system 3300 further
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 1   comprises various control electronics for controlling

 2   the illumination provided by the lamp elements 3305.

 3   In particular, the lighting effects system 3300

 4   comprises an intensity control adjustment 3342, an

 5   intensity control circuit 3345, a ratio control

 6   adjustment 3341, and a ratio control circuit 3346?

 7              "The intensity control adjustment 3342 and

 8   ratio control adjustment 3341 may each be embodied as,

 9   e.g., manual control knobs, dials, switches, or other

10   such means, or alternatively may be embodied as a

11   digital key pad, a set of digital buttons, or the

12   like?"

13              I would like to show you as well, Kevin,

14   the associated figure that is being referenced here,

15   Figure 33.

16              You can see that on the screen.  So

17   Figure 33 associated with the disclosure that I've

18   just read illustrating a lighting frame mounting

19   surface having daylight LEDs and tungsten LEDs.

20              In view of this disclosure, Kevin, would

21   you agree that as of at least 2011, it was known to

22   have a lighting frame mounting structure with both

23   daylight LEDs and tungsten LEDs?

24       A.     I -- I agree, yes.  That's true.

25       Q.     Kevin, can you remember what type of
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 1   mounting surface would have been used for this

 2   embodiment?

 3       A.     In the case of Litepanels, we used a

 4   fiberglass circuit board covered with copper on both

 5   sides.

 6       Q.     And would there have been a cover over the

 7   LEDs?

 8       A.     They were -- it was inside of a housing,

 9   perforated housing.

10       Q.     So was there a diffusion cover to diffuse

11   the light?

12              MR. HOFFMAN:  Objection.

13              THE WITNESS:  We could add diffusion

14        separately to the fixture, to the outside

15        of the fixture.  There was no diffusion in

16        the original, as-manufactured fixture.

17   BY MR. WARD:

18       Q.     Okay.  Thank you.  I want to move now to

19   the patent at issue in IPR 2023-613.  I'm going to

20   share on the screen that patent.

21              Kevin, what I'm showing on the screen now

22   is Petitioner's Exhibit 1001.  You see the label down

23   here in the bottom right-hand corner.  At the top

24   right-hand portion of the page, you see that this is

25   listed as U.S. Patent Number 10,411,582.
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 1              Do you see that, Kevin?

 2       A.     I do.

 3       Q.     Is it okay if I refer to this as '582

 4   patent?

 5       A.     Yes.

 6       Q.     Okay.  Can you determine who is listed as

 7   the inventor for the '582 patent?

 8       A.     I'm not sure how you say his -- is that

 9   Guillermo?  I don't know how to pronounce his name.  I

10   can see it.

11       Q.     Okay.  I believe his name is --

12       A.     It's a little fuzzy, so --

13       Q.     Yeah, sorry.  So listed here on the '582

14   patent, Exhibit 1001, the inventor is listed as

15   Guillermo Macias.

16              Do you understand Guillermo Macias to be

17   the inventor of the '582 patent, Kevin?

18       A.     I do.

19       Q.     And do you know Mr. Macias?

20       A.     No.  I don't think I've ever met him.

21       Q.     So have you had any communication with

22   Mr. Macias?

23       A.     No.

24       Q.     Have you developed any products with

25   Mr. Macias?
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 1       A.     No.

 2       Q.     Have you developed any products with Colt

 3   International Clothing listed as the assignee?

 4       A.     No.

 5       Q.     Have you invested, made any investments in

 6   Colt International Clothing?

 7       A.     No.

 8       Q.     Do you have any monetary interest in Colt

 9   International Clothing?

10       A.     No.  Except for the fact that they are

11   paying me to be here today.

12       Q.     And are you billing them on an hourly rate,

13   Kevin?

14       A.     Yes.

15       Q.     Do you have any other financial

16   consideration for your representation?

17       A.     No.

18       Q.     In Exhibit 1001, scrolling down, and I'm

19   showing on the screen now column 1 of the '582 patent.

20              Are you able to see that column 1 text,

21   Kevin?

22       A.     Yes.

23       Q.     In column 1, there is a title -- a heading,

24   I should say, for the background of the invention

25   there at line 15.  There is also at line 25, a
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 1   subheading for "Description of the Related Art."  And

 2   it is in this section which the inventor can describe

 3   the prior art to a patent.  Is that your

 4   understanding, Kevin?

 5              MR. HOFFMAN:  Objection.

 6              THE WITNESS:  I -- I don't know.  The

 7        related art, you usually talk about the

 8        industry or the -- not just prior art but

 9        the industry in general, including prior

10        art.

11   BY MR. WARD:

12       Q.     And would you agree that that description

13   is associated with what is known in the industry at

14   that time, Kevin?

15              MR. HOFFMAN:  Objection to scope.

16              THE WITNESS:  I really haven't

17        been -- I was not told to study this patent

18        at all.  I -- I looked at it briefly enough

19        just to know the field that we are talking

20        about, but I had not even read through it.

21   BY MR. WARD:

22       Q.     As an individual with 40-plus patents,

23   Kevin, do you understand that the background section

24   is the section where --

25       A.     Oh, yes, I do understand the background and
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 1   what it means.

 2       Q.     And what does that mean, Kevin?

 3       A.     Generally, it is the field that you are

 4   talking about.  And I think they've done a decent job

 5   there of explaining the field of their invention.

 6       Q.     So would you agree this is a description of

 7   what is known in the art at the time?

 8              MR. HOFFMAN:  Objection, scope.

 9              THE WITNESS:  Well, it's incomplete,

10        but it's -- because they don't talk about

11        being in the movie business.

12   BY MR. WARD:

13       Q.     But in your patents, not in the one we are

14   looking at now, but in your patents, did you describe

15   your invention in the background section?

16       A.     Yes.  Not in the invention.  We talked

17   about background, the field -- we talked about the

18   motion picture industry.

19       Q.     Right.  So you talked about what was known

20   in the industry in the background section, correct?

21       A.     To some degree.

22       Q.     In column 2 of the '582 patent, which I

23   will enlarge on the screen now, in column 2, line 2,

24   in the background section, it states:  "The two most

25   frequently used and desired color temperature ranges
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 1   in the lighting industry for stage and set lighting

 2   have been found to be 3050 to 3300 K for tungsten

 3   (warm white) and 5400 to 5600 K for daylight white.

 4   These ranges represent ideal color temperature ranges

 5   for producing ideal lighting for TV, photography and

 6   film studio scenarios."

 7              So as of the filing of the '582 patent,

 8   would you agree with that statement, Kevin?

 9              MR. HOFFMAN:  Objection, scope.

10              THE WITNESS:  Partially.  I guess the

11        word "ideal" is the question because it's

12        actually a greater range than that.  But I

13        can live with ideal, but it's incomplete.

14   BY MR. WARD:

15       Q.     Would you agree with the characterization

16   that the most frequently used and desired color

17   temperature ranges are warm white and daylight white?

18              MR. HOFFMAN:  Objection, scope.

19              THE WITNESS:  That is generally one

20        of the two most frequently used.

21   BY MR. WARD:

22       Q.     Moving down to line 36 of the background

23   section, it states:  "There are two primary types of

24   LED lighting used to create white light.  One is to

25   use individual LEDs that emit three primary colors
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 1   (red, green, and blue) and mix the colors to form

 2   white light.  The other is to use a phosphor material

 3   to convert monochromatic light from a blue or

 4   ultraviolet LED to a broad-spectrum white light, also

 5   referred to as phosphor based LEDs."

 6              Would you agree that as of the filing of

 7   the '582 patent in May of 2013, that it was known to

 8   use LEDs to create white light in the way described?

 9       A.     It was not desirable to use RGB, but it was

10   known.

11       Q.     What was the desirable way to create white

12   light within LED?

13       A.     Well, phosphor-based LEDs basically produce

14   most of the wavelengths that we associate with white

15   light.  RGB can make any color in the world, but it

16   can make only one color at one time.

17       Q.     What does the term broad-spectrum white

18   light mean to you, Kevin?

19              MR. HOFFMAN:  Objection, scope.

20              THE WITNESS:  I would say it is

21        visible light, not lacking huge holes in

22        its spectrum.

23   BY MR. WARD:

24       Q.     And what do you mean by "huge holes"?

25       A.     Well, every light makes wavelengths at
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 1   certain places, and sometimes almost no light in other

 2   places, that we would normally associate with daylight

 3   or with incandescent light.  And so if they have a

 4   hole, there are colors that don't render properly.

 5   And so we always associate broad-spectrum with as

 6   close as possible to true daylight, like you get from

 7   the sun or from incandescent bulbs.

 8       Q.     The next paragraph in the background

 9   section here states:  "In order to match the tubular

10   form of a fluorescent bulb, arrays of LEDs may be

11   placed within a tube having the same form factor as a

12   fluorescent lamp, such as a T8 or T12 size fluorescent

13   bulb.  One such bulb is made by Dialight, and it's

14   called DuroSite."

15              Were you familiar with the DuroSite

16   products, Kevin?

17       A.     Yes, vaguely.  They were never accepted

18   very well, so very vaguely.

19       Q.     You are familiar that there was a DuroSite

20   LED tube product?

21       A.     Yes.

22       Q.     Did you ever see that product?

23       A.     I saw them in trade shows and never in

24   practice.

25       Q.     Were there other similar bulbs at that time
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 1   similar to the DuroSite LED tube?

 2       A.     I think so.  There was a guy came around

 3   trying to get us -- from Litepanels -- to take on his

 4   fluorescent shaped bulb in around 2009 or 2010, and

 5   you know, it wasn't very good either, so...

 6       Q.     And who was that guy, Kevin?

 7       A.     I don't know.  It was a friend of Pat

 8   Grosswendt's, and I just saw it for a matter of a

 9   couple of minutes.  He was demonstrating it.

10       Q.     So you came to the Litepanels facility to

11   do a demo of the product?

12       A.     That is correct.

13       Q.     And do you remember what type of light that

14   it provided?

15              MR. HOFFMAN:  Objection, scope.

16              THE WITNESS:  It was a daylight

17        ballast bulb, the best I remember.

18   BY MR. WARD:

19       Q.     And his goal was for Litepanels to further

20   develop this product?

21       A.     Or -- or have us maybe sell -- you know,

22   sell through us or something.  I don't remember.  It

23   was -- I was more interested in the technology, and I

24   wasn't really part of that discussion about what he

25   wanted to do.

0049

 1       Q.     Was there any -- were you involved in any

 2   determinations as to whether or not to incorporate

 3   that product?

 4       A.     Yeah.  I basically said, we are not doing

 5   to do.  It looked terribly faulty.  Just the idea of a

 6   fluorescent bulb, it didn't have enough surface area.

 7   It had overheating problems.  It had -- would have

 8   dielectric issues.  It would have a whole lot of

 9   problems that I just felt like were too risky, and as

10   CTO, I strongly advised against it.

11              COURT REPORTER:  Strongly advised --

12        I didn't hear the last word.  Strongly

13        advised?

14              THE WITNESS:  I strongly advised that

15        we didn't -- we didn't pursue it.

16   BY MR. WARD:

17       Q.     The next sentence, Kevin, in the background

18   section here states:  "For example, in size T8, the

19   bulb in one form uses SMD LEDs in a four foot long

20   tube and provides 1500 Lumens of Natural White light,

21   using 17 Watts, 300 LEDs, with 90 volts to 277 volts,

22   and is ETL/UL Approved."

23              Do you know what SMD LEDs are?

24       A.     Yes, I do, surface mount.

25       Q.     And so what was your understanding to be

0050

 1   described with this sentence?

 2       A.     I would suppose that it a fluorescent

 3   shaped bulb that has surface mounted LEDs inside of

 4   it, and the tube is four feet long.  It looks like

 5   it's going to use about 15 -- it's 17 watts of power,

 6   but you generally get about 90 lumens per watt.  So,

 7   yeah, those numbers work out of right.  And then it's

 8   powered.  And it's using 300 of those LEDs, so that

 9   means that they are something in -- you know, they are

10   tiny little -- they are very small sub light LEDs, and

11   the whole thing runs on basically U.S. power.

12       Q.     And what is meant by T8 or T12 size

13   fluorescent bulb?

14       A.     Well, T8 is about an inch in diameter.  T12

15   is about an inch and a half in diameter.  They are the

16   standard sizes that are used around the world.

17       Q.     So there's a standard for a fluorescent

18   bulb size described by T8 or T12?

19       A.     Yes.  They are generalized in the sense of

20   they're connectors.  The actual diameter of the bulbs

21   vary quite a bit, depending on the make and model and

22   what have you.  But generally, the connectors were

23   somewhat -- I won't say universal, but they were -- I

24   think there was more specification to the connectors

25   than the size of the -- of the bulb.
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 1       Q.     Kevin, in view of this statement, in order

 2   to match the tubular form of a fluorescent bulb,

 3   arrays of LEDs may be placed within a tube having the

 4   same form factor as a fluorescent lamp such as T8 or

 5   T12 size fluorescent bulb.  Would you understand that

 6   statement to indicate that it was known to place LEDs

 7   in a fluorescent tube form T8 or T12 as of May of

 8   2013?

 9       A.     There were mono bulbs that couple.

10       Q.     And what do you mean by "mono bulbs"?

11       A.     Well, monochromatic or, you know, single

12   color, single white daylight bulbs at that -- in 2013.

13       Q.     And what would have been examples of those,

14   Kevin?

15       A.     Dialight.  There was, like I said, a guy

16   that brought one in.  Those were out there.  They were

17   in the market.

18       Q.     Do you recall any others other than those

19   two?

20       A.     I -- I don't.  It's surprising that

21   Kino Flo never did this.  That is their whole business

22   was based on fluorescent bulbs and the housings and

23   all of the stuff that goes with it.  And they would be

24   the number 1 suspect for something like this, and they

25   didn't do it.  So these are the only two that I can
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 1   kind of remember at the time.

 2              MR. WARD:  Okay.  We have been going

 3        for about an hour now, Kevin.  If you want,

 4        we can take a break.

 5              THE WITNESS:  If you like.

 6              MR. WARD:  Why don't we take a break

 7        and go off the record.

 8              (Recess taken.)

 9   BY MR. WARD:

10       Q.     Kevin, I want to now share on the screen

11   page 8 of your declaration.

12              I'm sharing page 10 of Exhibit 2047, which

13   is your declaration, Kevin.

14       A.     Yes.

15       Q.     And in paragraph 41 you referenced an LEDs

16   Magazine article.  A screen shot of it appears in your

17   declaration in paragraph 41, and you can see at the

18   bottom, it gives a caption citation.  It says:

19   "Exhibit 2050, LEDs Magazine, June 2014, page 4."

20              Do you see that reference?

21       A.     I do.

22       Q.     So, Kevin, what I would like to do now is

23   I'm going to share on the screen that particular

24   exhibit, which is Exhibit 2050 in the IPR proceeding.

25   Do you see down here at the bottom right-hand portion
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 1   I'm showing you Exhibit 2050, correct?

 2       A.     I'm sorry.  Yes.  Yes.

 3       Q.     This is an article from LEDs Magazine.

 4   It's entitled "Are LED retrofits that work with an

 5   existing ballast a good idea?"

 6              And in this article, the second paragraph

 7   states this.  I'm going to read it to you.  And let me

 8   enlarge it so you will be able to see.  It states:

 9   "What prompted this column, you ask?  Recent product

10   announcements confirm a trend toward the concept.

11   Lunera Lighting has announced LED lamps designed to

12   work with compact fluorescent and metal-halide

13   ballasts," citing page 16.  "Cree recently announced

14   LED tubes that work with existing ballasts, following

15   similar announcements from others including Philips

16   Lighting and Luxul Technology," and provides an HTTP

17   site.

18              Were you familiar with Lunera Lighting

19   providing LED tube lamps in this time frame, Kevin?

20       A.     Not them, per se.  There were others.

21       Q.     In addition to the others that you

22   previously mentioned, who were those others?

23       A.     There were hundreds of them in -- in China.

24       Q.     Do you remember Cree providing LED tubes at

25   this time?
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 1       A.     I don't, but it wouldn't surprise me.  But

 2   I don't remember them specifically.

 3       Q.     And how about Philips Lighting?

 4       A.     I don't remember them either, but it

 5   wouldn't surprise me.  I mean, they are the biggest

 6   lighting companies -- you know, Philips is the biggest

 7   in the world, so it wouldn't surprise me.

 8       Q.     So when you say there are hundreds of

 9   Chinese manufacturers providing LED tubes at this

10   time, how are you aware of that?

11       A.     I went yearly to the Guangzhou light show.

12   It's the largest lighting trade show in the world.

13   Makes Vegas look puny.  And at that time, there was a

14   big frenzy of making fluorescent tubes.

15       Q.     And when you say "at that time," what year

16   are you talking about?

17       A.     I want to say around 2014 or '15, somewhere

18   in that range.

19       Q.     Were you aware of the LED tubes existing in

20   the 2013 time frame?

21       A.     Very few, just those few that we previously

22   spoke about.  But it was a crescendo.  In China, it's

23   like a school of fish.  When one person does it, the

24   next year 50 people do it, the next year a hundred

25   people do it, and then the next year you are back down
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 1   to ten of them because they all went broke.  But this

 2   was during that crescendo time when everybody got on

 3   the bandwagon.

 4       Q.     Kevin, I want to share with you now a

 5   patent owner exhibit, which is Exhibit 2045.  In the

 6   bottom right-hand portion down here you will see this

 7   is Colt International Clothing Exhibit 2045.

 8              Do you see that?

 9       A.     I see that.

10       Q.     And this is a printout of a Mac Tech web

11   page from the Wayback Machine is indicated at the top

12   of the exhibit.  The date provided is 2014.

13              Were you aware of Mac Tech LED tubes at

14   this time?

15       A.     Not that I recall.

16       Q.     So you were not aware that Mac Tech was a

17   provider of LED tubes at this time?

18       A.     I can't remember the company.  I never --

19   my memory fails me on that.  I might have known them.

20   I don't recall.

21       Q.     The statement that is made on the web page

22   here, it says:  "Mac Tech LED Lighting is the next

23   stage of evolution of LED lighting allowing you to

24   save on equipment, power, and air conditioning."

25              Would you understand this statement to be
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 1   about the benefits of LED tube lighting?

 2              MR. HOFFMAN:  Objection, scope.

 3              THE WITNESS:  I don't know that it

 4        relates to LED tubes.

 5              MR. WARD:  Okay.  I want to show you

 6        now -- and, David, I'm going to send around

 7        another newly stamped exhibit,

 8        Exhibit 1023.

 9              David, you can let me know when you

10        receive that exhibit.

11              MR. HOFFMAN:  Okay.  Just one moment.

12              Not yet.

13              Okay, I did.

14   BY MR. WARD:

15       Q.     Okay.  I'm going to share on the screen

16   what has been marked as Petitioner's Exhibit 1023.

17              Kevin, what I'm sharing on the screen is

18   Petitioner's Exhibit 1023.  It's a four-page press

19   release from B&M Lighting.  It's titled "B&M Lighting

20   and Universal Studios Partner on Mac Tech LED

21   Lighting."  And the press release is dated June 3rd of

22   2011.

23              Do you see that on the exhibit?

24       A.     I do.

25       Q.     The opening statement on the first page
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 1   here states:  "B&M Lighting and Universal Studios

 2   announce an evolutionary new lighting product,

 3   Mac Tech LED.  Using specially developed LED lighting

 4   tube technology, B&M Lighting has created four product

 5   lines that use 30 percent to 70 percent less power

 6   than conventional lighting, offer consistent color

 7   temperatures at both daylight and tungsten and are

 8   lightweight for easy load-in and strike.  Universal

 9   Studios Set Lighting is the exclusive rental agent."

10              Were you aware of B&M Lighting at this

11   time?

12       A.     No, I don't believe so.

13       Q.     Were you aware of the Mac Tech LED

14   products?

15       A.     Yes.  Yes, a little bit.  But they were not

16   very well accepted.  So again, I think I saw them in

17   trade shows and, you know, things like that, but not

18   in practice out in the sets.  They weren't used.

19       Q.     And do you recall seeing Mac Tech displayed

20   at a trade show?

21       A.     There were so many knock-offs afterwards,

22   I -- I can't recall them specifically, no.

23       Q.     Are you familiar with B&M Lighting company?

24       A.     No.

25       Q.     This second page of the Exhibit 1023, the
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 1   first paragraph states:  "'Working closely with

 2   experienced film and television professionals, we've

 3   spent almost two years developing high output LED

 4   chips,' said Ray Wolffe, President, B&M Lighting.

 5   'Using Mac Tech LED, a production can use only Edison

 6   plugs and stingers, utilize 50K hour bulbs and save on

 7   air conditioning because the LED tubes run cool.'"

 8              In view of that statement, what would you

 9   understand to be described here?

10              MR. HOFFMAN:  Objection, scope.

11              THE WITNESS:  Well, pardon my French,

12        but bullshit.  At that time, I would say it

13        was almost impossible to have a 50,000-hour

14        life on a world fluorescent type bulb.

15        They had heat problems.  And so those are

16        the kind of things that -- just outrageous

17        statements that got the industry in

18        trouble.

19   BY MR. WARD:

20       Q.     And why is it that that would not have been

21   impossible at that time, Kevin?

22       A.     Well, because I can compare the product --

23   my most popular product used 40 watts of power, and it

24   had 288 inch -- square inches of copper a quarter inch

25   away from the LED, and there was no dielectric layer
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 1   to buffer that heat.  It all went out.

 2              These things had maybe 60 square inches of

 3   aluminum, not copper.  The heat has to go through the

 4   dielectric.  And that means that those LEDs, if

 5   they've got 20 or so watts of power in there, they are

 6   going to overheat the luxo, and they won't get 2,000

 7   hours.  And I have that the LED were spec'ed for

 8   50,000 hours.  I don't know any that were at that time

 9   realistically.  That was not a made-up fact.  They

10   were more like 20 to 30,000 in response.  So that is a

11   big revenue, vary accrual.  So I just look it as a

12   sales machine.

13       Q.     Kevin, I want to move down to the page 4 of

14   Exhibit 1023.  It is the fact sheet that provides the

15   features for the Mac Tech LED products.  And the

16   second future that is listed is:  "Consistent colors

17   temperatures of both daylight and tungsten and almost

18   zero percent green at 93 CRI."

19              Was that a known feature set for an LED

20   tube at the time?

21              MR. HOFFMAN:  Objection.

22              THE WITNESS:  Well, they sold -- at

23        that time they did not sell bi-color, they

24        sold either a daylight or a tungsten

25        because you don't -- you just would pick
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 1        the type that you needed.

 2              93 CRI was very difficult at that

 3        time, very difficult, and very inefficient.

 4        It was very -- was this 2011 you said, I

 5        think?

 6   BY MR. WARD:

 7       Q.     Yeah.  The date of the press release is

 8   June 2011.

 9       A.     Yeah.  Back then, you would really be

10   fighting a brightness problem at 93 CRI.  There was a

11   company called Intematix.  They came out with

12   efficient red phosphors that changed everything around

13   2012, 2013.  But in 2011, these things would have been

14   very dark.  They wouldn't -- they wouldn't be very

15   bright at all.  And if they were bright, that means

16   they would be generating a ton of heat, and they would

17   be killing themselves.  So, you know, I don't --

18   again, I just think it's a sales machine.  It's fun.

19   It's not --

20       Q.     Do you disagree that it was -- would you

21   say it was not known at that time to have an LED tube

22   with a tungsten light capability above 93 CRI?

23              MR. HOFFMAN:  Objection.

24              THE WITNESS:  Tungsten was easier to

25        get to 93 because it started out as a warm
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 1        phosphor to begin with.  But the daylight

 2        was very difficult to get to 93 CRI at that

 3        point in time.

 4   BY MR. WARD:

 5       Q.     The fourth bullet point, Kevin, states:

 6   "30 percent to 70 percent less power than equivalent

 7   conventional lighting."

 8              Was that known for LED tubes in 2011?

 9              MR. HOFFMAN:  Objection.

10              THE WITNESS:  I think so.  I think

11        it's actually -- this is where they might

12        have actually undersold it a little bit.  I

13        think it's actually more efficient than

14        they're saying there.

15   BY MR. WARD:

16       Q.     One of the other bullet points it lists, it

17   states:  "Low heat output."

18              Was that known for an LED tube in 2011?

19              MR. HOFFMAN:  Objection -- sorry,

20        I'll withdraw that.

21              THE WITNESS:  I think LED products in

22        general were known for low heat output.  I

23        don't know that this unit really was low

24        heat output.  It's such a concentrated heat

25        source with such a small area for LED
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 1        tubes.

 2   BY MR. WARD:

 3       Q.     Let me make sure I understand, Kevin.  You

 4   are saying that LED tubes were known for low heat

 5   output; is that correct?

 6              MR. HOFFMAN:  Objection,

 7        mischaracterization.

 8              THE WITNESS:  I agree,

 9        mischaracterization is true.  LED products

10        in general were known for heat output --

11        low heat output.  But -- but I believe that

12        fluorescent tube shaped LED fixtures

13        actually ran pretty darn hot.

14   BY MR. WARD:

15       Q.     And why is that?

16       A.     They just don't have enough square inches,

17   and they have to try so hard.  They're pumping light

18   through diffusion.  They're -- like you said, they had

19   a dielectric layer that keeps the LEDs from shorting

20   out when they're up against the aluminum heatsink.

21   And it's just a -- it's a bad mix.

22       Q.     Kevin, I want to show you now what has been

23   marked in these matters as Exhibit 1005.  I'm sharing

24   on the screen now Petitioner's Exhibit 1005.  In the

25   top right-hand portion of the first page, you will see
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 1   that this is U.S. patent number 7,350,936 and the

 2   listed inventor was Ducharme.

 3              Kevin, is it okay if I refer to this patent

 4   as the Ducharme patent?

 5       A.     Of course.

 6       Q.     And you see the date of the patent listed

 7   in the top right-hand portion is April 1 of 2008.

 8              Do you see that?

 9       A.     I do.

10       Q.     And, Kevin, would you agree that this

11   Ducharme patent issued prior to Mr. Macias's May 2013

12   patent filings?

13       A.     Yes.

14       Q.     I want to turn to column 5 of the Ducharme

15   patent.  Column 5, line 18, it states:  "Another

16   embodiment comprises a lighting fixture to be used in

17   a lamp designed to take fluorescent tubes, the

18   lighting fixture having at least one component

19   illumination source (often two or more) such as LEDs

20   mounted on a mounting and having a connector on the

21   mounting that can couple to a fluorescent lamp and

22   receive power from the lamp."

23              Kevin, in view of this statement, would you

24   agree that a LED tube with a fluorescent form factor

25   is known as of the filing of this patent in 2008?
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 1       A.     I don't know.

 2              MR. HOFFMAN:  I'm sorry.  Objection

 3        to the scope.

 4              Go ahead.  You can answer.

 5              THE WITNESS:  I don't know.  I -- I

 6        had not seen a fluorescent bulb until 2009.

 7        So at this time I wouldn't know.

 8   BY MR. WARD:

 9       Q.     So when this patent was filed -- and I'm

10   just going to go back up to refresh you as to the --

11   it was issued in 2008, filed earlier, but at least

12   issued in 2008.

13              So looking again at this disclosure,

14   column 5, where the reference says, "Another

15   embodiment comprises a lighting fixture used in a lamp

16   designed to take fluorescent tubes, a lighting fixture

17   having at least one component illumination source such

18   as LEDs mounted upon a mounting," would you understand

19   this to be disclosing a LED tube in a fluorescent form

20   factor?

21              MR. HOFFMAN:  Objection, scope.

22              THE WITNESS:  I -- I just can't have

23        an opinion.  I don't -- I would have to

24        read the whole thing to figure out what

25        they are really going after there.  I don't
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 1        know.

 2   BY MR. WARD:

 3       Q.     Okay.  I'm happy to let you read whatever

 4   portion of the reference you want to add the proper

 5   context, Kevin.

 6       A.     Yeah.  Hold on.

 7              (Witness reviews document.)

 8              I think so.  I think they are talking about

 9   LEDs in a fluorescent tube.

10       Q.     So you would agree that what is disclosed

11   in the Ducharme patent is an LED tube in a fluorescent

12   form factor, correct?

13              MR. HOFFMAN:  Objection.

14              THE WITNESS:  I think so.

15   BY MR. WARD:

16       Q.     I want to move down to a later column,

17   column 28.

18              Let's see, column 28, line 53, the Ducharme

19   patent states this:  "A high-quality LED-based light

20   may be configured to replace the fluorescent tube.  In

21   one embodiment, a replacement high-quality LED light

22   source useful for replacing fluorescent tubes would

23   function in an existing device designed to use

24   fluorescent tubes."

25              Kevin, in view of those statements, do you
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 1   understand the Ducharme patent is disclosing an LED

 2   tube to be used as a retrofit for a fluorescent tube?

 3              MR. HOFFMAN:  Objection, scope.

 4              THE WITNESS:  The best of my

 5        understanding, yes.

 6   BY MR. WARD:

 7       Q.     Okay.  What I'm going to -- I'm going to

 8   quickly read through.  There is a description of two

 9   figures here, Figure 28 and Figure 29.  So I want to

10   read the disclosure.  I'm going to also show you those

11   figures.

12              First, with respect to Figure 28, it says:

13   Figure 28 shows a typical fluorescent lighting fixture

14   or other device configured to accept fluorescent

15   tubes."

16              And let me just scroll up quickly and show

17   you Figure 28.

18              We see here what is described in the

19   Ducharme patent as the typical fluorescent tube you

20   see here in 28?

21       A.     Yes.

22       Q.     And it identifies that is prior art, so

23   this is what would have existed prior to this Ducharme

24   patent, correct?

25       A.     Yes.
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 1       Q.     Moving back down to column 29, there is a

 2   description of the Figure 29.  And I think it would

 3   probably be most helpful if -- I'm going to read this

 4   disclosure at column 29, line 16, but I want to do

 5   that while we are all viewing Figure 29, so I just

 6   want to follow along with the -- with the disclosure.

 7   So give me a moment here.

 8       A.     Can you zoom in just a little.

 9       Q.     Yeah.  Actually, I'm going to read the

10   disclosure, but I'm going to show you Figure 29 so you

11   can follow along with the disclosure.

12              So column 19, line 16, this is how the

13   Ducharme patent describes what we are seeing now as

14   Figure 29.  It says:  "Figure 29 shows one embodiment

15   of a lighting fixture according to this disclosure

16   which could be used as a replacement fluorescent tube

17   in a housing such as the one in Figure 28."

18              So we saw the prior art in Figure 28, the

19   fluorescent tube, and now Ducharme is describing the

20   replacement.

21              It says:  "The lighting fixture may

22   comprise, in one embodiment, a variation of lighting

23   fixture (5000) in Figures 5a and 5b.  The lighting

24   fixture can comprise a bottom portion (1101) with a

25   generally rounded underside (1103) and a generally
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 1   flat connection surface (1105).  The lighting fixture

 2   also comprises a top portion (1111) with a generally

 3   rounded upper portion and a generally flat connection.

 4   The top portion (1111) will generally be comprised of

 5   a translucent, transparent, or similar material

 6   allowing light transmission and may comprise a filter

 7   similar to filter (391)."

 8              So it's referencing this as being the top

 9   portion, and it states that this would generally be

10   comprised of a translucent, transparent or other

11   similar material allowing light transmission.

12              The Ducharme patent goes on to say that:

13   "The flap connection surfaces (1105) and (1115) can be

14   placed together to form a generally cylindrical

15   lighting fixture and can be attached by any method

16   known in the art."

17              And then it says:  "Between top portion

18   (1111) and bottom portion (1101) is lighting fixture

19   (1150)."

20              Kevin, do you see -- you can see my cursor.

21   Do you see what is designated as 1150?

22       A.     Yes.

23       Q.     The Ducharme patent says that lighting

24   fixture 1150 comprises generally rectangular mounts of

25   1153.  So referencing role 1153 is identifying this
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 1   generally rectangular mounting.

 2              And it's true for at least one component

 3   illumination source such as LED 1155, where it says at

 4   least one LED 1155 as we see on Figure 29, there are

 5   multiple LEDs on the surface of 1155.

 6              Would you understand this disclosure,

 7   Kevin, to be disclosing LEDs on a supporting

 8   structure?

 9              MR. HOFFMAN:  Objection, scope and

10        compound.

11              THE WITNESS:  It -- it roughly

12        appears so.

13   BY MR. WARD:

14       Q.     The Ducharme patent goes on to say:  "The

15   strips generally have the component LEDs in a sequence

16   that separates the colors of the LEDs if there are

17   multiple colors of the LEDs but such an arrangement is

18   not required.  The lighting fixture will generally

19   have lamp connectors for connecting the fixture to the

20   existing lamp couplers.  The LED system may also

21   include a control circuit for 2510," which is shown

22   here in Figure 29.  This circuit may convert the

23   ballast voltage into D.C. for the LED operation.  The

24   control circuit (2510) may control the LEDs (1155)

25   with constant D.C. voltage."
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 1              In view of that disclosure, Kevin, would

 2   you understand that the Ducharme references disclosing

 3   a LED control circuit to control the LEDs on the

 4   supporting structure?

 5              MR. HOFFMAN:  Objection, scope and

 6        compound.

 7              THE WITNESS:  Yeah.  It's getting a

 8        bit much to follow, but I do believe

 9        their -- their attempt was to have a chip

10        that controlled LEDs.

11   BY MR. WARD:

12       Q.     In view of this disclosure, Kevin, would

13   you understand this disclosure of Ducharme to

14   generally be disclosing an LED tube to be provided in

15   a fluorescent tube form factor?

16       A.     I think it's probably closer to a heat

17   pump.  There is no heatsink on it.  I think it's -- it

18   would die in minutes.  There is no connection.  There

19   are air holes in the bottom, but there is no heatsink.

20   There is no conduction to the outside of the housing.

21   It's just -- it's incomplete.  There is a disclosure

22   there, but it's a very incomplete bulb.

23       Q.     And where do you see those holes indicated?

24       A.     On the -- on the part, what is it, 1103,

25   maybe that's -- I don't know if it's 1103 or if it's
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 1   1101.  But that is not -- there is no flat surface to

 2   conduct the one from the back of this circuit board.

 3   And it's not a viable invention.

 4       Q.     I want to direct your attention to another

 5   portion of disclosure here, Kevin, at column 11,

 6   line 54.  Column 11 of the Ducharme patent at line 54,

 7   it says:  "Figure 4 shows an exploded view of one

 8   embodiment of a lighting fixture of the present

 9   invention.  The depicted embodiment comprises a

10   substantially cylindrical body section (362), a

11   lighting module (364), a conductive sleeve (368), a

12   power module (372), a second conductive sleeve (374),

13   and an enclosure plate (378).

14              "It is to be assumed that the lighting

15   module and the power module contain the electrical

16   structure and software of lighting fixture (300), a

17   different power module and lighting fixture (300) as

18   known to the art, or as described in U.S. patent

19   application serial number 09/215,624, the entire

20   disclosure of which is herein incorporated by

21   reference.

22              "Screws (382), (384), (386), (388) allow

23   the entire apparatus to be mechanically connected.

24   Body section (362), conductive sleeves (368) and (374)

25   and enclosure plate (378) are preferably made from a

0072

 1   material that conducts heat such as aluminum."

 2              Kevin, in view of this disclosure, again,

 3   is Ducharme talking about the use of aluminum as a

 4   heat conductive material?

 5              MR. HOFFMAN:  Objection, scope and

 6        compound.

 7              THE WITNESS:  Well, they say that

 8        that is the material.  That is fine.  But

 9        there is no connection.  It's only on the

10        edges.  And it would die.  It would die

11        quick.

12   BY MR. WARD:

13       Q.     And why would it die quickly, Kevin?

14       A.     There is -- there is not a good conduction

15   path from the LEDs on the circuit board to the back

16   housing.  Just touching on the edges almost doesn't

17   connect -- conduct at all.  You would have to have

18   something flat behind the LEDs adequately to get the

19   heat pools out of that circuit board.  It would die in

20   minutes.

21       Q.     I want to move now back to your

22   declaration, and I'm going to share that on the

23   screen.

24              Looking now at your declaration,

25   paragraph 20, where it states:  "During the 2009 to
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 1   2014 time frame, I was the chief technical officer at

 2   Litepanels."

 3              Furthermore, in the next paragraph,

 4   paragraph 21, you say:  "In and around 2009 to 2010, I

 5   evaluated the viability of creating four foot LED tube

 6   lighting systems specifically intended for the film

 7   and television lighting industry," which you refer to

 8   as the evaluation in quotations there.

 9              Who asked you to perform this evaluation,

10   Kevin?

11       A.     Well, no one.  As CTO, I was always looking

12   for good ideas for the company, and I tried to -- you

13   know, the most power we could probably put into an LED

14   tube shaped structure was about 20 watts, and that

15   amount of light done at motion picture qualities would

16   probably be less than a regular fluorescent tube, and

17   that wasn't adequate.

18              At the time, Kino Flo was using regular

19   fluorescent tubes, and they were overdriving them to

20   about double normal brightness.  And so this would be

21   less than a third as bright as the industries need.

22   And so I looked at that, and the thermals got in the

23   way.  That was the main thing.  And there was just no

24   way to go beyond 20 watts without real thermal issues,

25   and that would make for a really problematic product.
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 1       Q.     But, Kevin, as part of your role as the

 2   chief technical officer for Litepanels, you were

 3   engaged in performing these types of evaluations,

 4   generally?

 5       A.     Yes.

 6       Q.     Do you remember performing other than

 7   Litepanels?

 8       A.     Many times.

 9       Q.     And what were those?

10       A.     We looked at competitors' products.

11   Several times we had -- we had a patent fight with a

12   guy, I can't think of his name now, and he did

13   something equally stupid.  He had star -- I think

14   there were aluminum star packages, and his heatsink

15   was plastic.  And so it was like putting on a

16   person -- you know, it was -- it was the exact

17   opposite of what he should have been doing.  They

18   would have been better naked in the air than on --

19   mounted up against a piece of plastic.  And I remember

20   we looked at that product.

21              I looked at competitive products from

22   several -- especially later, not so much in the 2009,

23   2010 area, but ongoing until I left we were evaluating

24   competitors' products back in.

25       Q.     And how did you deliver your conclusions
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 1   when conducting these evaluations?

 2       A.     Well, generally, I spoke to someone else

 3   who was either -- at one time it was Fred Holmes.  He

 4   was an electrical engineer, and I would point out --

 5   we had -- we would do thermostats.  We would get a

 6   thermostat and put it on parts and just prove that,

 7   you know, this looks bad, let's try it.  And we would

 8   try it, and it would just look -- you know, the

 9   temperature would tell us everything that we needed to

10   know.

11              And later, it was Rich Rosen.  I would talk

12   with Rich Rosen and show him what the competition was

13   doing, what they were doing right and what they were

14   doing wrong.

15       Q.     Did you keep notes on your evaluations?

16       A.     No.  That is -- generally, it was a real

17   quick look.  I mean, generally, you knew within a

18   moment of what the problem was, and then all you had

19   to do was check it and show the other guy and, it's

20   like, yeah, we are not doing that.  And it was -- it

21   was just -- it was not formal at all.  It was really

22   seat-of-the-pants, just really -- it's easy to see a

23   problem.

24       Q.     Did you have issues --

25       A.     It's hard to find good stuff.  Okay?  It's
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 1   hard to find the good stuff.  But the problems were

 2   easy to find.

 3       Q.     Did you have issues where you were asked

 4   to -- or new products came up that you had already

 5   evaluated and determined that you were not going to

 6   pursue?

 7       A.     It was actually my product at the time.

 8   NASA wanted to use our main plus on the Space Station,

 9   and it was designed to be convectively cooled.  And we

10   did simulations, we did tests, and we determined that

11   it would -- it would fail in space, eventually.  And

12   it costs $10,000 a pound to send one of these up to

13   the station and on the space shuttles.  And so -- but

14   they were -- they were dogged, and they were

15   determined to put this stuff up in space.  And so I

16   got them to write us a letter to relieve us of

17   liability of it dying because there was no convection

18   in outer space.

19              Well, it turned out there was a ton of fans

20   in the Space Station, and they were blowing so hard,

21   it's as good as convection, but we didn't know that at

22   the time.  The design parameters said that there was

23   no convection.  That was -- and I just looked at that

24   and said, oh, our product is going to fail.  It's

25   going to die.  And so that was probably one time when
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 1   I failed -- or, you know, I suspected my product would

 2   fail.  And they are still up there.  They are still

 3   working, so...

 4       Q.     And specifically at paragraph 22, it's on

 5   the screen here, you say:  "The evaluation

 6   specifically covered designing LED tubular lighting

 7   fixtures, including the unique design challenges

 8   therein."

 9              Did anyone assist you with this evaluation?

10       A.     No.  It went on for a long period of time.

11   I was going to China, and I was seeing a lot of

12   extrusions for this process, for doing exactly this.

13   And -- and so the 50 people or so that were making

14   extrusions were selling to 50 other companies on top

15   of that.  You know, so there was hundreds of companies

16   making this stuff.

17              And I would see these lights in China, and

18   I would ask them, well, how much power do you have?

19   And everybody, the T8s were limited to about 10 or 15

20   watts, and the T12s were all limited to about 20 watt.

21   So just knowing the efficiency of LEDs, there was just

22   no way of getting past the thermal challenge at that

23   time.  It's just we couldn't -- I couldn't make a

24   viable case for it.  This kind of went on for actually

25   a couple of years as opportunities arose.
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 1       Q.     Did you create any prototypes then?

 2       A.     I tested some prototypes.  I tested some

 3   sections.  I did small pieces.  Because people would

 4   give me samples, say, oh, here is the best -- here is

 5   the best heatsink, you know.  And so they would give

 6   me a little section, and I would bring it back to the

 7   states.  And I tried to fill them, and they never got

 8   good results.

 9       Q.     So you tested the products that were

10   created by other companies?

11       A.     Not -- just extrusions.  Extrusions.  We

12   were trying to -- they were not doing a good job on

13   engineering.  A lot of it, the people would put stuff

14   together and not have a thermal paste.  So it's -- you

15   know, you put -- you put something up against a

16   heatsink, it doesn't mean the heat is not going to get

17   transferred.  You have to have conductivity of pace or

18   something to get it through there.  And they were not

19   doing that, so I thought, I'll do my own test with

20   these extrusions, and I never got the results.

21       Q.     And how did you go about arriving at those

22   results?  What sort of tests were you performing?

23       A.     Well, we put -- we put a heat source on

24   there.  Usually it was just on an LED.  We would put a

25   resistor with a particular power, and we would -- you
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 1   know, we'd close it up, and we'd put the cover on it,

 2   and we would run it.  Usually it takes 45 minutes to

 3   do a true thermal cycle.  That is where you -- no

 4   more -- if you have 45 minutes, you have convection

 5   air, you generally don't have any change after that.

 6   So we would do 45 minutes, and I'd go over with a

 7   thermal sensor, and we would measure temperatures

 8   around and next to the resistor or in the outside

 9   case, what have you.

10       Q.     So, Kevin, did you create records of these

11   tests?

12       A.     They don't exist anymore if they did.  It

13   was just notes.  It was never -- it was always just --

14   I kind of knew it was going to fail, so it wasn't

15   really a big deal.  It was kind of like, we are going

16   to try this and -- and I don't believe there is

17   records exist on that period.

18       Q.     Kevin, you talk about in paragraph 23, you

19   reference the time frame.  You talk about 2009 to

20   2013.

21              So is this an issue that came up multiple

22   times during the 2009 to 2013 period?

23       A.     Yeah.  Well, every time I'd go to try that,

24   you know, I saw a different heatsink that I thought

25   was better than the one I had seen before or something

0080

 1   like that or a new way of mounting LEDs.  Certainly

 2   these had a thermal pad on them as opposed to an

 3   electrical pad.  So there were three pad parts.  And

 4   we tried that.  You know, I kept trying as many

 5   possibilities as I could to -- and we were -- I was

 6   testing multiple things at once.

 7              But generally, it was after one of my trips

 8   to China that I would come back with a sample or

 9   something and try.

10       Q.     And how did you communicate to your

11   Litepanel counterparts that this was not worth

12   pursuing?

13       A.     Well, usually, I would -- I would just tell

14   them the results, or they would come over and look at

15   the results, and they would go, yeah, it's the same

16   old, same old.  And it was kind of that was -- it was

17   really pretty -- very informal.

18       Q.     So you never would have sent an e-mail to

19   anyone saying, we are not pursuing an LED tube?

20       A.     I don't believe so. I don't believe so.  I

21   can't remember -- I never spent that much effort, to

22   be honest.  It was just never worth it because it

23   never panned out.  I don't think anybody ever expected

24   it to work.

25       Q.     And you reference that "we" had
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 1   discussions.  Other than Fred Holmes, who would have

 2   been involved in discussions?

 3       A.     Rich Rosen maybe.  Later there was a couple

 4   of other engineers.  But mostly, it would be Fred at

 5   that time.  Or I would just, you know -- we have --

 6   one of the partners, Pat Grosswendt, was not

 7   technically savvy, and he would ask me questions about

 8   this stuff, and I would just kind of go off on him and

 9   say, this is just a really bad idea.  So it was more

10   verbal with Pat and Fred.

11       Q.     You state, as I mentioned in paragraph 22

12   of your declaration:  "The evaluation specifically

13   covered designing LED tubular lighting fixtures,

14   including the unique design challenges therein."

15              And you go on to state in paragraph 23:

16   "As the CTO with a focus on LED lighting technology,

17   who actually assessed in 2009 to 2010, the viability

18   or nonviability of LED tubular lighting systems in the

19   film and TV industry, offers insights that I believe

20   are indicative of the prevailing opinions and beliefs

21   of typical lighting equipment designers, i.e.,

22   designer POSITA as defined above working in the film

23   and TV industry circa 2009 to 2013, the, quote, time

24   frame.  I believe the evaluation results also apply

25   beyond the time frame, i.e. through 2013 and later."
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 1              What do mean by "2013 and later," Kevin?

 2       A.     Well, I was always looking.  You know, I

 3   kept waiting for a good example, you know, or a good

 4   technology.

 5              So this was a period -- around 2013, was a

 6   period where the dielectrics were radically improving,

 7   and the chip design, the surface mount chip itself was

 8   being designed with very low thermal resistance to it,

 9   and so things were getting easier.  But still, I could

10   never try a good enough way to do anything like this,

11   so -- and really by '13, I had kind given up on that.

12   The company was -- I was no longer head of

13   engineering.  Rich Rosen had taken over.  So I was

14   really taking more of a backseat in '13, and I don't

15   believe I did any in '14 at all of those kind of

16   evaluations.

17       Q.     You say:  "I believe the evaluation results

18   also apply beyond the time frame."

19              Would you believe that those results apply

20   to current day?

21       A.     Well, I really haven't paid it much

22   attention, and so -- I mean, I've always got my eye

23   open because I see these products, I see what Colt has

24   done.  They did it somehow.  I don't know how they did

25   it, but it looks good, works good.  You know, people
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 1   are using them.  So I guess I -- I guess even now, you

 2   know, I am always excited for new technology, and I

 3   can always learn something.

 4              So that is -- I think that is what I meant

 5   with, you know, past 2013.  It's just -- I'm always

 6   doing stuff.  I design great big lights right now.  So

 7   my whole world is thermal.  I'm always looking for a

 8   thermal solution.

 9       Q.     So, Kevin, in the 2009 to 2013 time period,

10   in that four-year time period, is there any

11   documentation or material evidence to support that

12   this evaluation was performed?

13              MR. HOFFMAN:  Objection, compound.

14              THE WITNESS:  Yeah.  I -- I don't.  I

15        don't even have access to e-mails anymore.

16        I don't have anything.  I don't have -- I

17        don't -- there is not -- I can -- I can

18        assure there is not.  Most all this has

19        always been inadvertently.  Does it work?

20        No, it doesn't work.  See, okay, we are

21        done.  It's literally 30 seconds kind of

22        conversations.

23   BY MR. WARD:

24       Q.     There are no documents or evidence to

25   support that the evaluation was performed then, true?
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 1              MR. HOFFMAN:  Objection,

 2        mischaracterization, asked and answered.

 3              THE WITNESS:  I think -- I think even

 4        the Litepanels, they don't even have an R&D

 5        department anymore.  So there is nothing

 6        left.

 7   BY MR. WARD:

 8       Q.     Paragraph 25 of your declaration, Kevin,

 9   you say:  "Litepanels, as an Emmy award winning

10   developer of LED-based lighting systems for the film

11   and television industry, had the technical capability

12   to develop and manufacture a full range of four foot

13   LED tube lights starting at least as early as 2009.

14   More specifically, at the time of the evaluations,

15   Litepanels had the technical capability to build,

16   No. 1, single-color LED tube versions, e.g., single

17   tubes with either 5600 K cool white or 3200 K warm

18   white LEDs, collectively single color or mono color."

19              Kevin, in the 2009 to 2013 time frame,

20   would you agree that it was known to provide a single

21   tube with either a 5600 cool white or 3200 K warm

22   white?

23       A.     Well, the guy that came in 2009 showed me

24   one, so that was the first instance I knew it to be

25   done.  I just couldn't make it bright enough.
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 1       Q.     And do you remember what that guy's name

 2   was or the company he was --

 3       A.     I don't remember.  He was a gaffer, I

 4   think.  He just came around trying to sell -- or sell

 5   to us or sell through us.

 6       Q.     Was he an American?

 7       A.     I believe so.  Yes.

 8       Q.     So he was an American citizen and spoke

 9   English?

10       A.     Yes.

11       Q.     And you remember him to be a gaffer in your

12   industry?

13       A.     It seemed like that's what he was, but I

14   can't be sure.  I didn't really talk to him.  He was

15   trying to sell another guy at Litepanels, and I just

16   don't remember who he was.  And I was looking at the

17   technology.

18       Q.     So, Kevin, when you say, "Litepanels had

19   the technical capability to build the single color LED

20   tube," you are saying that you had the capability and

21   could have built the tube at that time as early as

22   2009, correct?

23       A.     Absolutely.

24       Q.     You go on to say that:  "Litepanels had the

25   technical capability to build, No. 2, two colored
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 1   models, e.g. single tubes containing both 5600 cool

 2   white and 3200 K warm white LEDs, collectively,

 3   bi-color."

 4       A.     Yes.

 5       Q.     In view of that statement --

 6       A.     Yes.  We perfected bi-color, and we

 7   certainly had the ability to make the tube.  We just

 8   couldn't make it bright enough, so it was

 9   counterintuitive to go forward with -- when you don't

10   have enough -- a light that is as bright as the

11   competitor's.

12       Q.     So you knew how to make the bi-color at

13   that time in 2009, correct?

14       A.     Yes.  We did.  We had bi-color for two

15   years by then.

16       Q.     And tell me what that would have looked

17   like, Kevin?

18       A.     It was a 1x1.  A 1x1 -- it was a Litepanels

19   1x1 Bi-Color is what it was called.

20       Q.     Would you have had the capability to build

21   a two-color LED tube at that time?

22       A.     Yes.

23       Q.     And what would that have looked like?

24       A.     It would have been about 20 watts.  It

25   would have looked -- you know, it would have looked
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 1   like -- it would have been half aluminum on the

 2   backside, and it would have been diffusion on the

 3   front side and traditional connectors on the ends.

 4       Q.     And would it have contained two different

 5   sets of LEDs?

 6       A.     It would have contained the two sets.  It

 7   would have contained 3200 kelvin and 5600 kelvin

 8   electronics.

 9       Q.     And the electronics would have allowed you

10   to select between driving the tungsten LEDs or the

11   daylight LEDs, right?

12       A.     Crossfade.  Crossfade we call it, because

13   it would be variable.

14       Q.     What do you mean by "crossfade," Kevin?

15       A.     10 percent of one, 90 percent of the other,

16   and that way you could bury the color anywhere between

17   3200 and 5600.

18       Q.     You also say it had capability to switch

19   between those --

20       A.     You can go 100 percent, or you can go

21   anything in between.

22       Q.     And did you attempt to create that product

23   at that time?

24       A.     Only through my task to prove that it

25   wouldn't work.
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 1       Q.     You were testing other people's products,

 2   though, correct?

 3       A.     Well, I was testing sample pieces of

 4   extrusions and what have you.

 5       Q.     What do you mean by the term extrusion,

 6   Kevin?  Explain that to me.

 7       A.     Well, what I found in the Guangzhou light

 8   show was extrusions, and extrusions are both aluminum

 9   and plastic.  And so the diffuser was extruded, and

10   the aluminum base was extruded.  And the only thing

11   you had to do was take a circuit board with some

12   thermal paste on it and stick it down on there, and

13   you would have what was effectively -- you know, you

14   could get 20 watts out there.  It might run a little

15   hot, but it would be an acceptable product for the

16   general -- the general public, except it would cost a

17   fortune back then.  The LEDs were still very expensive

18   then.  But you would have a nice 20 watt product --

19       Q.     Do you recall -- Kevin, do you recall

20   testing a bi-color extrusion?

21       A.     No.  No.  Never did.  In fact, rarely LEDs.

22   It was usually resistors.  We used resistors instead

23   of LEDs as heat sources because sometimes the LEDs

24   would fail.  You know, they were running so hot, so it

25   made sense to use resistors which didn't burn.
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 1       Q.     Did Litepanels manufacture any of the

 2   extrusions you tested?

 3       A.     Never.

 4       Q.     You never tested a board that would have

 5   been manufactured by Litepanels?

 6       A.     You just asked two different things.  So

 7   can you clarify.

 8       Q.     Certainly.  I'm just trying understand,

 9   Kevin, what it was that you were testing.

10              Did you test a physical component that

11   Litepanels themselves created?

12       A.     We had pieces of circuit boards left over

13   from things, and I would mount those on to an

14   extrusion, a piece of an extrusion.  I would put a

15   resistor on it.  I would put -- I would glue a thermal

16   sensor on it.  Then I would close all of it, and we

17   would power it to the same power as an LED would use,

18   and it would generate the same heat.  And then I would

19   measure the temperature after 45 minutes, after what's

20   state -- thermal statement 45 minutes.

21       Q.     And did you have any varying results?  Did

22   your results of those tests vary in any way?

23       A.     A little bit.  There were certain things,

24   aluminum core circuit boards helped a great deal.

25   There were certain LEDs, like I say, later in 2013
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 1   range, they came out with these three-pad LEDs where

 2   the center pad was -- you could connect it directly to

 3   a heatsink, and there was similar technologies that

 4   matched that for aluminum core circuit boards.  And so

 5   consequently, you could put all of that together to

 6   get a little better -- a little better performance.

 7   But it was never -- it was never a 50 percent or

 8   100 percent improvement.  It was just small

 9   differences.

10       Q.     I want to move to paragraph 29 of your

11   declaration, Kevin.  Paragraph 29, you state that --

12   in the last sentence here, you say:  "This need for

13   reliability would have been inherently understood by a

14   POSITA at the time of the invention, as light emitting

15   diodes (LEDs), unlike their fluorescent tungsten

16   counterparts, are extremely sensitive to heat."

17              What do you mean by that, Kevin?

18       A.     Well, lights are rarely used just by

19   themselves.  And generally, they are up against

20   something.  Generally, they have a diffusion wrapped

21   around them or over them.  They have -- or a color

22   correction along -- you know, Litepanels' products

23   were pretty darn good, but even they occasionally had

24   a little bit of green or a little bit of magenta, and

25   you'd put filter on them.  Well, it's just the nature
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 1   of the LEDs that were being manufactured at that time.

 2              And so invariably, you would have black

 3   lamp or filters or diffusion, and that would be like

 4   choking a product.  And they choked our products.  I

 5   can tell you my one (Audio Distortion) everywhere

 6   where constantly, you know, you'd go out and sit and

 7   you'd see what they're doing, and it was like, oh, my

 8   God, they are going to kill.

 9              And it didn't, but it was because -- only

10   because we didn't believe the data sheets from the LED

11   companies.  We way over-engineered it for really bad

12   conditions because that is how they were being used.

13   They were in hot rooms with thousands and thousands of

14   watts of other heat coming in, and then putting them

15   up against things.  They're putting a board over it, a

16   cardboard up against it or a filter and they're

17   choking it.

18              And that is just how -- that is the nature

19   of motion picture lighting.  That is why it has to be

20   so right.  And that is why -- that is why we didn't

21   see household type fixtures or volts, volts, come into

22   the movie industry.  They flicker.  They didn't have

23   the thermals.  You know, they didn't have the color.

24   They had all kinds of problems.

25              And so motion picture equipment is
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 1   uniquely -- you couldn't have a regular engineer to

 2   say, yeah, come invent something for me, you know,

 3   engineer something for me for the motion picture

 4   industry.  He could design it for the general public.

 5   He wouldn't design it for high -- he wouldn't be

 6   thinking about flicker, you know, how it's going to

 7   react in a camera shutter.  He is not going to be

 8   thinking about brightness.  And he's not going to be

 9   thinking about using it in a bad way.  He is going to

10   make the fixture nice and cool.  But that is not how

11   they get used, and that's the big difference with film

12   equipment.

13       Q.     So, Kevin, are you saying that the quality

14   of the LED -- the quality of the diode itself, the

15   light emitting diode, was less at this time in 2013

16   then in later years?

17       A.     Not the (inaudible).

18              COURT REPORTER:  I'm sorry, can you

19        repeat that.

20              THE WITNESS:  The LED diode has

21        hardly improved in the last five, six

22        years.  The packaging of the LED has

23        improved.

24   BY MR. WARD:

25       Q.     And how is that?  How has the packaging
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 1   improved?

 2       A.     Both in efficiency and in thermal

 3   management, the thermal conductivity, those two things

 4   have happened.

 5       Q.     And tell me how those --

 6       A.     Well, because you have to have a

 7   dielectric.  The dielectric is something that allows

 8   heat to conduct through but not electricity.  And the

 9   thinner you make that dielectric, the better it

10   conducts heat.  But at some point, you are going to --

11   the voltage is going to jump through, and so you have

12   to juggle those two.  And they're constantly coming up

13   with different materials, and they've got some great

14   ones now, that make it a little bit easier.  And

15   they've made the LEDs such that they capture all light

16   comes out of not just the top.  So they've improved --

17   the efficiency really hasn't gone up that much in the

18   last five years.  It's just packaging.

19       Q.     And so when you say in the last five years,

20   so that would be 2019 is around the time it was

21   packaging improvement?

22       A.     I don't see hardly anything other than

23   packaging improvements since 2019.  You are not seeing

24   real gains in lumens per watt or anything like that.

25       Q.     Kevin, in paragraph 30 there on the page,
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 1   you say:  "Thus, when employing LEDs for film and

 2   television lighting purposes, highly effective thermal

 3   management of the LED emitters is required."

 4              And how does one go about achieving highly

 5   effective thermal management of LED emitters?

 6       A.     Well, you know, it's multifold.  You

 7   shorten the mechanical path.  You can eliminate -- if

 8   you can eliminate the dielectric, you know, and you

 9   use as many LEDs as you can to spread them out, and

10   hopefully you have the biggest area possible to cool

11   from.  And those are -- those are the quick easy ways.

12   Beyond that, it's hard.  You use special materials.

13   You use copper instead of aluminum.

14       Q.     Kevin, are you aware of the evolution of

15   the circuit board material for LED lighting changing

16   from fiberglass to aluminum to have better heat

17   dispersion?

18              MR. HOFFMAN:  Objection.

19              THE WITNESS:  I use copper in my

20        sports lights, so it's 50 percent better

21        than aluminum.  So, yes, absolutely.

22   BY MR. WARD:

23       Q.     And do you recall whether or not fiberglass

24   was the primary circuit board material at this time in

25   2013?
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 1       A.     '13 we started having -- there were

 2   aluminum circuit boards in 2013.

 3       Q.     Kevin, in paragraph 32 of your declaration,

 4   you say:  "Proper thermal management becomes far more

 5   challenging if the LEDs are packed in narrow tubes

 6   with other heat-sensitive electronics, such as

 7   heat-producing LED drivers.  Such thermal problems are

 8   further amplified when the narrow width circuitry

 9   becomes encased with an outer diffusion cover needed

10   to blend the light output from the individual LEDs,

11   which further blocks and restricts airflow.  This

12   creates a detrimental heat trap for LED electronics."

13              Kevin, how are these issues addressed?

14              MR. HOFFMAN:  Objection to form.

15              THE WITNESS:  I -- I didn't address

16        it.  I never came up with a product.  I

17        couldn't do it.

18   BY MR. WARD:

19       Q.     And how was it that those that were

20   successful were able to address those issues?

21       A.     I don't know.  I have never -- I have never

22   seen inside one.  I've never heard how they do it.

23       Q.     Are you aware, Kevin, of the

24   miniaturization of surface mount LEDs with improved

25   thermal connections?
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 1              MR. HOFFMAN:  Objection, scope.

 2              THE WITNESS:  Yes, I do.  The best

 3        ones right now are about a millimeter

 4        square.  They call it packages or something

 5        like that.  They have a name for it.  But

 6        they are shrinking down to one millimeter

 7        now.

 8   BY MR. WARD:

 9       Q.     And would that have been useful in

10   addressing these thermal issues that you identified in

11   paragraph 32?

12       A.     Not --

13              MR. HOFFMAN:  Objection to scope.

14              THE WITNESS:  Not without changing

15        other things, the dielectric layers.  The

16        small LEDs means you can use a lot more of

17        them, which would make them a little more

18        efficient.  You might get a few more

19        percent, you know, light out of them for a

20        given total system input.  But you still

21        have to get the heat through the

22        dielectrics, through to the heatsink, in as

23        short path as possible.  And you are still

24        limited by 60 square inches or so of

25        available real estate on your aluminum
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 1        heatsink.  So it's -- I still don't -- to

 2        this day I couldn't do it.

 3   BY MR. WARD:

 4       Q.     Kevin, would you agree that aluminum PCBs

 5   with smaller surface mount packages address some of

 6   the thermal issues?

 7       A.     They start --

 8              MR. HOFFMAN:  Objection --

 9              THE WITNESS:  They start -- they

10        start to.  They start to address some of

11        issues but not the worst one.

12   BY MR. WARD:

13       Q.     And what is the worst one?

14       A.     The size of the heatsink and dielectrics.

15       Q.     And talk to me about the heatsink itself.

16   Is there a minimum size that is needed for the

17   heatsink?

18       A.     Well, like I say, my -- my Litepanels

19   products have six inches of copper, exposed copper for

20   convection cooling.  The best you can hope for is

21   about one and a half square inches for the -- for a

22   tube-like product, a full T12.  That is one-fourth of

23   what I was used to experiencing as safe.  So it's

24   counterintuitive to think that would ever -- you can

25   gain a few percent here or there with different
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 1   tricks, but we are talking 4X, and that is an enormous

 2   amount.  And then -- and then you take bi-color.

 3   Well, now you've got half the area available to get

 4   heat through a dielectric into the heatsink.  You've

 5   made it probably, you know, six times worse than my

 6   products that I trusted.  That is just -- that is

 7   too -- that is too many times more dangerous to me

 8   than heat.  That is a death trap for LEDs.

 9       Q.     Kevin, do you understand that bi-color LED

10   tubes are now common in the market?

11       A.     I think so.  I -- from what I've read and

12   seen on -- at least on their websites.  I have not

13   seen a lot of them on set.  They are still -- they are

14   still kind of lacking as far as their overall use on

15   the set.

16       Q.     And when you say "on their websites," whose

17   websites are you talking about?

18       A.     I looked at Colt's, and I looked at the

19   Quasar -- whatever you call -- Quasar.  Yeah, Quasar.

20   I looked at both of those, and they -- you know, they

21   show them on set, but I -- I have asked some of my

22   friends.  You know, you are out there every day, you

23   are out there every day, do you see any of that?  You

24   know, everything is a very striking order, or what

25   have you, these different lights that are out there,
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 1   the Vortexes and stuff.  These lights are not really

 2   used that much in the industry.

 3       Q.     Have you heard of any of the bi-color LED

 4   tubes that are on the market having the thermal issues

 5   that you've identified?

 6       A.     I haven't, that I -- because, again, they

 7   are not hardly out there.  That's one of the things is

 8   they're not really in full use like other traditional

 9   motion picture lights are.  So it's hard to get a read

10   on there.  My friends and my coworkers have not used

11   them.

12       Q.     Are you aware of a thermal failure for a

13   bi-color light tube?

14       A.     No, not at all.

15       Q.     I want to move now to paragraph 36 of your

16   declaration.  You state:  "Moreover, when single tube

17   lights are employed in film and TV lighting, they are

18   commonly positioned vertically.  The vertical

19   orientation of thermal dynamics of narrow tube lights

20   are completely different from conventional LED

21   replacing in the tube industry.

22              Specifically, the heat emitted from LEDs at

23   the bottom of the tube is drawn upwards and absorbed

24   by the LEDs at the top of the tube when positioned

25   vertically?"
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 1              Can you describe to me what it is that you

 2   identifying here about the position of the lighting?

 3       A.     It's a heat chimney.  When you take a light

 4   and put it vertically, the air up here is heated

 5   before it even gets the chance to go to the heatsink.

 6   So the LEDs at the bottom are one temperature, and the

 7   higher you go up, the hotter they get.  They are

 8   ingesting heat from the lower LEDs.

 9              And that can cause all kinds of problems.

10   The forward voltages of the LEDs change.  And at that

11   point, you might actually burn out the LEDs at the top

12   from both heat and from a different current level than

13   the LEDs at the bottom.  And, of course, your color is

14   going to change.  It changes the color of the glue

15   diode, which in turn changes the color coming through

16   the phosphors, but then the phosphors state here, it

17   all changes.  And the brightness changes, and you get

18   a color shift.

19              And it happens over time.  So you start out

20   with a cold volt.  You do your readings.  You are

21   ready to shoot.  And 15, 20 minutes later, you've got

22   a completely different brightness and a completely

23   different color.  And you are trying to cut the scene

24   together, and you've got two different colors.

25       Q.     Isn't the purpose of the chimney, Kevin, to
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 1   dissipate heat?  In other words, it would help with

 2   heat dissipation to have the high color tube in the

 3   vertical orientation?

 4       A.     A chimney --

 5              MR. HOFFMAN:  Objection --

 6              THE WITNESS:  A chimney does not

 7        reduce heat.  It -- it affects -- it causes

 8        convection.  And convection is great if

 9        it's cool.  But you've got a convection at

10        the bottom, and you've got a convection at

11        the top, but the temperatures of that

12        convective air is completely different.

13              We had -- I had this problem at

14        Litepanels.  We made a light that was four

15        by four feet, and the ones at the top got

16        hot from all of the ones at the bottom, and

17        we decided not to sell that product.

18   BY MR. WARD:

19       Q.     Kevin, I want to move now to paragraph 65

20   of your declaration.  Paragraph 65 states:  "As chief

21   technical officer of Litepanels, I was personally

22   responsible for the CRI fidelity of the LEDs used in

23   our lighting systems, and I was constantly frustrated

24   with the disparity between the CRI values advertised

25   and their actual performance that I personally
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 1   experienced as Litepanels and rarely got the CRI

 2   advertised during the time frame."

 3              Paragraph 66, you say:  "Additionally, in

 4   the pursuit of high-quality broad-spectrum LED

 5   lighting with a superior CRI, LED manufacturers

 6   deployed a combination of different phosphors directly

 7   on top of blue LED emitters.  However, a notable

 8   challenge arising due to heat sensitivity of these

 9   phosphors, certain phosphors are more susceptible to

10   heat, leading to distinct color reactions when exposed

11   to excess heat.  This phenomenon manifests some colors

12   dropping out sooner than others, e.g., resulting in

13   overall color shifts and a loss of high CRI, a

14   consequence of the detrimental impact of heat on

15   phosphors."

16              Kevin, I want to ask, are you familiar with

17   MacAdam's binning?

18       A.     Yes.

19       Q.     And what is that?

20       A.     It's a system of binning that came out, I

21   don't know, it must have been 2012 was -- they had

22   really simple binning before that.  So there wasn't

23   binning before Nichia.  And then they came out, and

24   they had like seven bins, and they were gigantic bins.

25              Which means the color within a bin could
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 1   vary a great deal, and then as it got more

 2   sophisticated, they started doing bins in a much

 3   smaller fashion.  You could really get the color

 4   temperature.  You could pick your deviation away from

 5   the black body line.  And then they had bins on bins,

 6   so they also had bins for voltage.  They had -- then

 7   the blue dye, it's a blue dye actually had quite a

 8   variance in those.

 9              So you started out by binning your blue

10   dye.  Then you would make a LED, and you would try and

11   have a target for a particular area that it would be

12   like a shotgun, and it would go everywhere.  But then

13   they used robots and, you know, photometers to read

14   them, and maximum and brightness.  So they had bins

15   for brightness.  They had bins for color.  And then

16   they had bins for the deviation off of the black line.

17       Q.     And is that a way, Kevin, to address the

18   issues that you identified in paragraphs 65 and 66 of

19   your declaration?

20       A.     It -- it helped, but there was two things

21   going on.  Again, everybody was trying to match the

22   leaders, and whether it was a little less or the high

23   power leads or Nichia, they had these great data

24   sheets, and everybody tried to match the data sheet,

25   even though it was complete falsification in this
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 1   direction a lot of times, that the lifetimes -- it was

 2   more than just phosphors and what have you.  There

 3   was -- there was complete -- I had no faith in any

 4   data sheet up until about 2012.

 5              And at that point, they all had to come to

 6   Jesus.  They all had to get -- they had to tell the

 7   truth and -- because they were just getting caught in

 8   lies.

 9              And so there was this moment where all of a

10   sudden all the bogus data sheets all cleaned up, and

11   so you kind of knew, oh, crap, I've got a thermal

12   management problem, or, oh, I'm not getting the bin

13   that I think I really am getting, and, oh, I didn't

14   realize I was getting different voltages.

15              And so there is many kinds of bins, many,

16   many kinds of bins.  And it doesn't necessarily solve

17   all the problems, but at least it can -- it can make

18   one problem go away, you know, it can minimize them.

19       Q.     Kevin, I'm going to share on screen now

20   paragraph 81 from your declaration.  You state:  "I

21   have been informed that since 2013, Colt LED has

22   successfully designed and commercialized a warm and

23   cool white bi-color version of the LED core tube

24   system to the film and TV market, including operating

25   at or above 20 watts being input to one half of the
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 1   LEDs at a time and producing over 1,000 lumens in a

 2   four foot T12 tube with low green bias under 5 points

 3   and a CRI of 90."

 4              So, Kevin, how long after 2013 did Colt LED

 5   successfully design its tube?

 6       A.     I don't know.  It was after -- it was --

 7   you know, this -- it's after that.  So I was informed,

 8   you know, a few weeks ago or a few months ago of this.

 9   I didn't -- I didn't know it.  I mean, I'd seen stuff,

10   but I didn't -- you know, and I assumed everybody has

11   gone over 90 CRI in lumens now.  It was very uncommon

12   in 2013, but it's become almost a requirement -- it is

13   a requirement at this time.

14       Q.     When was the first time you recall seeing a

15   bi-color LED tube that could meet the specifications

16   identified in paragraph 81?

17       A.     2018 maybe, something around there.

18       Q.     And which product was that; do you recall?

19       A.     I don't remember.  It was at a trade show,

20   and they were spouting, you know, the specs, and I am

21   like, wow, you did it.

22       Q.     It's your understanding that in 2013, a

23   Colt bi-color tube did not produce the specifications

24   identified in paragraph 81?

25              MR. HOFFMAN:  Objection,
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 1        mischaracterization.

 2              THE WITNESS:  I have no idea.

 3   BY MR. WARD:

 4       Q.     You are not aware of Colt having a bi-color

 5   LED tube in 2013 to meet these specifications?

 6              MR. HOFFMAN:  Objection --

 7              THE WITNESS:  I was unaware of the

 8        existence of Colt in 2013.

 9              COURT REPORTER:  Counsel, did you

10        object?

11              MR. HOFFMAN:  Yes.  Objection,

12        mischaracterization.

13              Did you hear the witness's answer?

14        Because I didn't.

15              COURT REPORTER:  Yeah, can you repeat

16        your answer, please.

17              THE WITNESS:  I was unaware of the

18        existence of Colt in 2013.

19   BY MR. WARD:

20       Q.     So, Kevin, you say here, paragraph 79:

21   "Within the specialized area of film and TV lighting,

22   my evaluation showed the LED core tube system was

23   likely to fail.  Therefore, we, Litepanels,

24   deliberately chose not to proceed.  A POSITA at the

25   time of Colt's invention would have made the same
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 1   decision."

 2              When did you change your mind with respect

 3   to that evaluation, Kevin, that it would not be likely

 4   to fail?

 5       A.     Well, it was --

 6              MR. HOFFMAN:  Objection.

 7              THE WITNESS:  -- it was ongoing.  If

 8        you remember, my answers from before were

 9        similar to this.  I decided in 2009 that we

10        weren't going to do it, but I kept an open

11        mind, you know.  And every time I'd go to a

12        trade show and I saw some new extrusion or

13        product that I thought could improve the

14        results, I would try it.  So it went on for

15        three or so, almost four years I thought.

16        I kept looking, at least.  So it wasn't

17        just one big drop of the hammer.  It was

18        beginning of 2009 all the way through 2012

19        or going into 2013.

20              MR. WARD:  Okay.  We have gone a

21        little over an hour now, Kevin.  So why

22        don't we take a break, just a quick break,

23        unless someone needs a longer break.  We'll

24        come back at 30 minutes after the hour.

25        Sound good?
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 1              MR. HOFFMAN:  Okay.

 2              MR. WARD:  Okay.  Off the record.

 3              (Recess taken.)

 4   BY MR. WARD:

 5       Q.     Kevin, you indicated that you have not seen

 6   significant use of bi-color LED tubes on commercial

 7   image recording set; is that correct?

 8       A.     I call them high end, you know, motion

 9   pictures and high end advertising, which has really

10   been the core of my experience and my exposure.  And

11   my friends, my former employees, they are small

12   production stuff all over the world, that I am sure

13   they use it.  But it's not -- it's not mainstream

14   stuff.

15       Q.     So in your experience, you are not aware of

16   a high demand for bi-color LED tubes in the

17   mainstream?

18       A.     No --

19              MR. HOFFMAN:  Foundation, scope.

20              THE WITNESS:  Not to my knowledge.

21   BY MR. WARD:

22       Q.     Kevin, I want to ask you -- I just have a

23   few questions remaining, and I want to ask you, Kevin,

24   about -- go back to the patent at issue, and I'm going

25   to share on scene Exhibit 1001.  And this is the '582
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 1   patent that is the patent at issue in IPR 2023-613.

 2              And as we discussed earlier, do you recall,

 3   Kevin, that Guillermo Macias is listed as the sole

 4   inventor on the '582 patent?

 5       A.     Yes.

 6       Q.     And do you understand, Kevin, that was

 7   Mr. Macias the inventor of tungsten LEDs?

 8              MR. HOFFMAN:  Objection, scope.

 9              THE WITNESS:  I believe Nichia was

10        invention of tungsten LEDs.

11                 (Reporter clarification.)

12              THE WITNESS:  Nichia, N-I-C-H-I-A.

13   BY MR. WARD:

14       Q.     Do you understand Mr. Macias to be the

15   inventor of daylight LEDs, Kevin?

16              MR. HOFFMAN:  Objection.

17              THE WITNESS:  No.  It was Nakamura at

18        Nichia.

19   BY MR. WARD:

20       Q.     Do you understand Mr. Macias to be the

21   inventor of LED tube lighting in a T8 form factor?

22       A.     No.

23       Q.     Do you understand Mr. Macias to be the

24   inventor of LED tube lighting in a T12 form factor?

25       A.     No.
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 1       Q.     Do you understand Mr. Macias to be the

 2   inventor of a bi-color LED tube light that has both

 3   tungsten LEDs and daylight LEDs?

 4              MR. HOFFMAN:  Objection, scope.

 5              THE WITNESS:  I don't know.

 6   BY MR. WARD:

 7       Q.     Were you aware of a bi-color LED tube prior

 8   to mid 2013?

 9       A.     No.

10       Q.     Do you understand Mr. Macias to be the

11   inventor of a bi-color LED tube with tungsten LEDs and

12   daylight LEDs?

13              MR. HOFFMAN:  Objection to scope,

14        form.

15              THE WITNESS:  It would be speculative

16        to know if he is the inventor or if he is

17        just an inventor.

18   BY MR. WARD:

19       Q.     And what would be the difference in those?

20       A.     More knowledge.

21       Q.     What do you mean "more knowledge"?

22       A.     Well, if you can show me somebody else who

23   had that exact same thing in a design for motion

24   pictures and all of its qualities, before this date,

25   then maybe.  But -- but as is, this is the best I
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 1   know.  I don't know who invented what when, except

 2   that he -- he filed for this at that date.  But I

 3   don't know if in front of you.  I'm not aware of any

 4   knowledge that they are.  But I also don't -- I just

 5   don't -- I don't know what I don't know.

 6       Q.     And what do you understand that Mr. Macias

 7   invented in the '582 patent?

 8       A.     He put bi-color with the -- more than a

 9   thousand lumens, very high CRI.  And the electronics

10   inside do the crossfading, and that is pretty amazing.

11       Q.     And, Kevin, how do you understand

12   Mr. Macias was able to address the thermal issues that

13   you have identified?

14       A.     I have no idea.  I really don't.  I have

15   not seen inside one or -- I haven't even seen good

16   close-ups to one.  So I have no idea how he managed

17   it.

18              MR. WARD:  Thank you, Kevin.  I have

19        no further questions.

20              MR. HOFFMAN:  Okay.  I would like to

21        take a break for maybe five minutes.

22              (Recess taken.)

23              MR. HOFFMAN:  I have no questions.

24              MR. WARD:  Yeah, I would like a

25        rough, and I also would like Kevin to read
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 1   and sign.  Regular delivery.

 2         MR. HOFFMAN:  The rough.  The

 3   transcript itself, no.  We may order it

 4   later.  But just the rough for now.  Also,

 5   I would like to reserve for the witness to

 6   read and sign.

 7         (Deposition adjourned at 6:43 p.m.)
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       1                        KEVIN BAXTER,



       2    having been first duly sworn, was examined and



       3    testified as follows:



       4                         EXAMINATION



       5    BY MR. WARD:



       6        Q.     Good afternoon, Mr. Baxter.



       7               Can you please state your full name and



       8    address for the record.



       9        A.     It's Kevin Cotton Baxter.  I live at



      10    5932 West 31st Street in Tulsa, Oklahoma 74107.



      11        Q.     Thank you.  And can I call you Kevin?



      12        A.     Yes.  Of course.



      13        Q.     Great.  Kevin, my name is Trenton Ward, and



      14    I'm an attorney with the law firm of Greenberg



      15    Traurig, and I represent petitioner Quasar Sciences in



      16    these matters.



      17               And, Kevin, do you understand that you are



      18    here for a deposition in connection with two what we



      19    call IPR proceedings, those are inter-partes review



      20    proceedings?



      21               Just so we make sure we get the case



      22    numbers correct, I'm going to read it to you.  It's



      23    Case Number IPR 2023-613 and IPR 2023-614.



      24               Do you understand that you are for a



      25    deposition in this case?
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       1        A.     Yes.  Yes, I do.



       2        Q.     Okay.  Great.



       3               And, Kevin, do you understand that you are



       4    under oath today?



       5        A.     I do.



       6        Q.     And this means that you have sworn to tell



       7    the truth as if you were in a courtroom with the judge



       8    and a jury, correct?



       9        A.     Correct.



      10        Q.     Is there any reason why you cannot testify



      11    truthfully and accurately today?



      12        A.     No.



      13        Q.     Kevin, before we begin, I want to ask you



      14    whether or not you are represented by an attorney in



      15    this matter.



      16        A.     No.  I -- I have been hired just purely as



      17    an expert witness and a jury witness.



      18        Q.     Okay.  And who was it that hired you,



      19    Kevin?



      20        A.     David Hoffman.



      21        Q.     Have you signed an engagement agreement



      22    with Mr. Hoffman?



      23        A.     I don't believe so.



      24        Q.     He hired you.  So how is it that he hired



      25    you?
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       1        A.     Verbally.



       2        Q.     You understand that Mr. Hoffman is



       3    representing Colt International Clothing, correct?



       4        A.     I do.



       5        Q.     And so you understand Mr. Hoffman is not



       6    your lawyer?



       7        A.     Correct.



       8        Q.     Kevin, have you been deposed previously?



       9        A.     Yes, I have.



      10        Q.     Okay.  I gather from your expression it was



      11    a wonderful experience.



      12        A.     Well, two of them were divorces.  So, yeah.



      13        Q.     So you've had two depositions for divorce



      14    proceedings.



      15               Any other depositions?



      16        A.     Yeah.  I think a couple of others.  One was



      17    before Congress, and one was the -- we had a federal



      18    case with the FTC in Washington D.C. regarding patent



      19    litigation.



      20        Q.     Okay.  Let's start with the first one.  You



      21    said you were before Congress.  Tell me about what



      22    that was.



      23        A.     Yes.  It was an investigation back in the



      24    late '90s, I guess.



      25        Q.     And what did the investigation relate to?
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       1        A.     I was a witness to shipments of articles to



       2    Nicaragua.



       3        Q.     Okay.



       4        A.     Yes.



       5        Q.     And then there was a patent litigation



       6    matter.  What was that matter?



       7        A.     That was for Litepanels.  We had just sold



       8    to Vitec, and we had about 50 Chinese companies



       9    copying our products.  And so I just pretty much



      10    receive on that case.



      11                  (Reporter Clarification.)



      12    BY MR. WARD:



      13        Q.     And what year would that have been, Kevin?



      14        A.     '88.  '89.  I can't remember.  I don't



      15    remember the year.  It might have been -- yeah, it



      16    might have been even as late as 1990.  I mean,



      17    2000- -- 2009.  So 2008 or 2009.



      18        Q.     Okay.  So you said this occurred after the



      19    acquisition of Litepanels by Vitec?



      20        A.     Yeah.  It started before, I believe, and --



      21    or at least the wheels were rolling at that time, and



      22    then the actual case went through (inaudible).



      23               COURT REPORTER:  I didn't hear you.



      24         Your voice was trailing off again.



      25               THE WITNESS:  I was saying it was
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       1         probably 2008 or 2009.



       2    BY MR. WARD:



       3        Q.     And, Kevin, in that particular matter,



       4    Litepanels was the patent owner and they were



       5    asserting those patents against alleged infringers?



       6        A.     Yes.



       7        Q.     And in what capacity were you deposed?



       8        A.     I was CTO then, and they just asked some



       9    technical questions about how about we did things.



      10        Q.     And were you listed as an inventor on any



      11    of the patents that were asserted in that matter,



      12    Kevin?



      13        A.     Yes, I was.



      14        Q.     Were you also deposed in your capacity as a



      15    patent inventor?



      16        A.     I suppose I was.  Yes, I was.



      17        Q.     Okay.  Thank you for that, Kevin.



      18               It sounds like you are fairly familiar with



      19    this format and what we are going to be doing today.



      20               I do want to just kind of lay the ground



      21    work for the rules for this proceeding for deposition



      22    for the PTAB, which are somewhat unique.



      23               Have you participated in a deposition in a



      24    PTAB proceeding previously?



      25        A.     No, I don't believe so.  Not like this.  So
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       1    I -- I think it was always an initial -- an initial



       2    type thing, and so -- where this one I had a



       3    declaration.  I have not done a patent.



       4        Q.     Okay.  Yeah.  Well, I'm going to be asking



       5    you about that declaration and also other documents



       6    related to the IPR proceeding, and I will share on the



       7    screen, to the extent that I will be asking you



       8    questions about one of the exhibits to the IPR.



       9               The court reporter is here to transcribe



      10    everything you and I say, so it's important that we



      11    try not to talk over each other, which I will tell you



      12    I will -- it will happen.  It's, you know, just sort



      13    of the nature of our conversations, as I know you're



      14    familiar with.



      15               But I will try and do my best to make sure



      16    I wait for you to answer a question before I assist,



      17    and if you do the same for me, that will be great.



      18    But likely, we will step on each other's toes at



      19    points, but I will try and avoid that if I can.



      20               Does that sound good?



      21        A.     It is my nature.  I will probably step on



      22    yours.



      23        Q.     Okay.  Yeah.  All right.



      24               Kevin, I'd ask that when I ask a question,



      25    if you don't understand a question, could you ask for
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       1    clarification?



       2        A.     Yes.



       3        Q.     Okay.  So with that understanding then, if



       4    you answer a question, can I assume that you



       5    understood my question?



       6        A.     Yes.



       7        Q.     Okay.  When I'm asking questions today,



       8    from time to time, Mr. Hoffman may state an objection,



       9    but unless Mr. Hoffman instructs you not to answer,



      10    you are generally required to answer a question.



      11               Is that understood?



      12        A.     Understood.



      13        Q.     And in order for Ms. Byrd to have a good



      14    record of our conversation today, I'll suggest to you



      15    that you try and avoid nonverbal answers or uh-uhs



      16    (negative) and etc.  And it will likely happen as



      17    well, and no problem if it does.  Just a reminder to



      18    try and give us a verbal response, yes or no, when you



      19    are answering questions.



      20               Does that sound good?



      21        A.     Yes.



      22        Q.     And, Kevin, we are limited on time today,



      23    but if you need a break, it's not a problem at all.



      24    Let me know.  My typical cadence for a deposition is



      25    to break around an hour or so, but let me know if you
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       1    need a break.



       2               I will ask that if I have an open question,



       3    that you finish the question, finish answering the



       4    question before we go on the break.  But otherwise,



       5    just let me know if you need one.



       6               Sound good?



       7        A.     That is good.



       8        Q.     Kevin, what did you do to prepare for the



       9    deposition today?



      10        A.     I basically reread my declaration.



      11        Q.     Okay.  Did you do anything else?



      12        A.     I spoke briefly to Dave Hoffman.



      13        Q.     Did you speak to anyone else?



      14        A.     No.



      15        Q.     And did you review any other documents?



      16        A.     No.



      17        Q.     And what is it that you discussed with



      18    Mr. Hoffman?



      19        A.     Just how to behave during a deposition, how



      20    to not cut each other off, how to think about it



      21    before you answer.



      22        Q.     Okay.  Because we're doing this virtually,



      23    Kevin, have you done a virtual deposition previously?



      24        A.     I have not.  This is new to me.



      25        Q.     Well, you'll find that the one nice thing
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       1    is that when we are done, just hit end, and you are at



       2    home.  So --



       3        A.     I like that.



       4        Q.     That is the benefit.



       5               Because this is a virtual deposition, just



       6    a couple of things that I want to go over with you to



       7    have an understanding.



       8               So where are you currently --



       9        A.     I'm in my family room in my house.



      10        Q.     Okay.  And what documents do you have



      11    available to you?



      12        A.     Only -- only my declaration.



      13        Q.     Okay.  So no other papers or other



      14    materials?



      15        A.     No.



      16        Q.     Okay.  Tell me about whether you are using



      17    a laptop or a desktop.



      18        A.     I'm using a laptop.



      19        Q.     Using a laptop.  Okay.



      20               What windows other than the Zoom window are



      21    on your screen?



      22        A.     No.  I only have Zoom.



      23        Q.     Okay.  Great.



      24               Do you have any other electronic devices,



      25    like another computer or phone --
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       1        A.     I have a cell phone, but it's silenced and



       2    turned face down.



       3        Q.     Thank you.



       4               So, Kevin, what I would ask, just for your



       5    understanding, it's not a problem if you get a phone



       6    call or a text, that you need to answer during the



       7    deposition here today.  Just let me know.



       8               But I would ask that if you receive a



       9    communication, if you could let me know that you've



      10    received a communication.



      11        A.     Absolutely.  I -- I am not going to take



      12    any calls.



      13        Q.     Okay.  So with those rules in mind, is



      14    there any reason why you would be unable to give full,



      15    truthful testimony here today, Kevin?



      16        A.     There is nothing to keep me from that.



      17               (Petitioner Exhibit 2047 was marked for



      18    identification.)



      19    BY MR. WARD:



      20        Q.     Okay.  Well, I want to begin by sharing on



      21    the screen what has previously been marked as patent



      22    owner's Exhibit 2047 from IPR 2023-613.



      23               And it is not surprisingly, Kevin, a copy



      24    of your declaration.  So let me know if you are able



      25    to see on the screen.
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       1        A.     I am.



       2        Q.     Do you see in the bottom right-hand corner,



       3    this is labeled Exhibit 2047?



       4        A.     Yes.



       5        Q.     And what we're looking at is the first



       6    page, and it says "Declaration of Kevin Baxter."



       7               Do you see where it notes the case number



       8    as 2023-613?



       9        A.     I do.



      10        Q.     Okay.  Taking a look at this declaration,



      11    in addition to the declaration that is entered on your



      12    behalf in the other IPR, 2023-614, and I used a



      13    software tool to do a comparison to, and it didn't



      14    appear that there were any substantive differences



      15    between those.



      16               Would you agree that there are no



      17    substantive difference between your declarations in



      18    the two proceedings?



      19        A.     That is correct.



      20        Q.     Okay.  Thank you.



      21               So looking at the front page of



      22    Exhibit 2047, there are two parties that are listed



      23    here.  The first is Quasar Science.  That is what is



      24    referred to in the PTAB matter as the petitioner.  And



      25    the second is Colt International Clothing,
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       1    Incorporated, d/b/a LED.



       2               Kevin, is it okay during our discussion



       3    today if I just use the term "Colt" to refer to those



       4    two entities?



       5        A.     That would be fine.



       6        Q.     Okay.  How do you know Colt, Kevin?



       7        A.     They -- I saw them briefly.  I left the



       8    motion picture industry in 2015, and I think I saw



       9    them about that time at a trade show, something like



      10    that, and it was around 2015.  But I basically had



      11    already left the motion picture at that time and went



      12    into the sports light industry.  So it was very --



      13    very little.  I -- just a glancing -- you know, a



      14    glancing view of what they -- they were offering.



      15        Q.     Do you remember what that trade show was



      16    then?



      17        A.     It -- it may have been NAB, or it may have



      18    been the Cine Gear.  I can't -- I can't remember.



      19    It's been about ten years.



      20        Q.     And you said you saw them in a trade show.



      21    Did you see --



      22        A.     Or their prod-  -- I saw their products.  I



      23    saw their product.



      24               COURT REPORTER:  Other what?



      25               THE WITNESS:  Product.
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       1    BY MR. WARD:



       2        Q.     And how is it that you saw their product,



       3    Kevin?



       4        A.     I was just walking around, and I saw -- I



       5    saw it, the Bi-Color LED fluorescent tube, and it



       6    worked.



       7        Q.     Had you purchased equipment from Colt?



       8        A.     No.



       9        Q.     Have you used Colt equipment?



      10        A.     No.



      11        Q.     Kevin, when were you first asked by Colt to



      12    assist on these IPRs?



      13        A.     A couple of months ago, I think.



      14        Q.     So a couple of months ago.  Is that 2023?



      15        A.     It would -- I think it was this year.  I



      16    think it was during 2024 was the first that I was



      17    asked to do this.



      18        Q.     And who -- who asked you?



      19        A.     Ken Fisher, initially.



      20        Q.     And who is Ken Fisher?



      21        A.     He was a former business partner of mine at



      22    Litepanels, and he said he was working on this, and he



      23    wanted my help as an expert witness.  First, it wasn't



      24    even that.  It was, he asked my opinion about



      25    something, and I gave him enough information and he
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       1    said, hey, I would like you to be a witness on this



       2    (inaudible).



       3                  (Reporter Clarification.)



       4               THE WITNESS:  He asked me to be a



       5         witness after, you know, I had given him



       6         some advice and some opinions about --



       7         about the technology.



       8    BY MR. WARD:



       9        Q.     Were you working for Litepanels at that



      10    time, Kevin?



      11        A.     No.  I quit working for Litepanels in 2014.



      12        Q.     And so your last employment with Litepanels



      13    was in 2014?



      14        A.     July of 2014.



      15        Q.     And have you been engaged by Litepanels as



      16    a consultant since then?



      17        A.     No.



      18        Q.     Have you had any relation with Litepanels



      19    or individuals at Litepanels since then?



      20        A.     Yes.  Rich Rosen was head of engineering as



      21    I was leaving.  And he and I have consulted on various



      22    things.  He left Litepanels, and I helped him with



      23    some of his things after he left.



      24        Q.     Did you disclose this engagement on behalf



      25    of Colt to Litepanels?
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       1        A.     You have to ask me that again.  I don't



       2    understand.



       3        Q.     Sure.



       4               Have you disclosed your engagement in these



       5    IPR proceedings on behalf of Colt to Litepanels?



       6        A.     No.  I did talk to Fred Fellmeth about



       7    another matter a couple of weeks ago or a week ago



       8    and -- but this was not part of any discussion.



       9        Q.     So you have not identified your relation to



      10    these IPRs to the individuals associated with



      11    Litepanels?



      12        A.     No.



      13        Q.     Kevin, are you familiar with Quasar



      14    Science, the petitioner?



      15        A.     Only recently.



      16        Q.     And when was that?



      17        A.     When this all came up.  When I was first



      18    consulted by Ken Fisher, the Quasar name was



      19    mentioned.  It was a -- it was purely -- an



      20    acquisition of Vitec had this problem, and I really



      21    hadn't followed the Vitec story after I left too much,



      22    so I think it wasn't until this became much more



      23    formal and I was hired as an expert witness that I saw



      24    their name for the first time.



      25        Q.     So are you familiar with any Quasar Science
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       1    products?



       2        A.     No.  I've seen -- I turned on the website



       3    one time.  I just looked at a picture, and that is



       4    close enough.



       5        Q.     Are you familiar with any individuals



       6    employed by Quasar Science?



       7        A.     Not that I know of.



       8        Q.     Are you in contact with any individuals



       9    that are still employed by Litepanels, or otherwise



      10    consulting for Litepanels?



      11        A.     No.



      12        Q.     Okay.  Kevin, I want to move down to the



      13    signature page of your declaration here, just to



      14    verify.



      15               So I'm showing on the screen now what is



      16    page 23 of Exhibit 2047, and I see that there is a



      17    signature there.



      18               Do you recognize the signature, Kevin?



      19        A.     Yes.  That is my sloppy signature.



      20        Q.     It looks better than mine.



      21               And what was the date when you signed this,



      22    Kevin?



      23        A.     February 3rd.



      24        Q.     And who drafted this declaration, Kevin?



      25        A.     Ken Fisher helped me as a -- almost as a
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       1    secretary, and then I did the -- I did some of the



       2    final editing on it.



       3        Q.     So Mr. Fisher created the first draft?



       4        A.     He had a draft.  I don't know that it



       5    was -- I can't tell you how much ended up in this



       6    final draft.



       7        Q.     So what was your process in drafting it?



       8    You received an initial --



       9        A.     I --



      10        Q.     -- and made comments; is that correct?



      11        A.     I -- I would change things and --



      12    basically, I changed everything at least once, and in



      13    the end, you know, it was just -- it was just editing.



      14        Q.     And did you use a word processing tool to



      15    make those edits?



      16        A.     I did.



      17        Q.     And how many rounds of edits do you recall



      18    making?



      19        A.     I think five.



      20        Q.     And was Mr. Fisher involved in making those



      21    edits?



      22        A.     Certainly -- I mean, I would sometimes yes



      23    and sometimes no.  Sometimes he just looked at what I



      24    said and then had questions and -- I'd never done a



      25    deposition like this before, so he was helping me with
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       1    the structure.



       2        Q.     So you said that you changed almost every



       3    portion of the declaration from its first draft?



       4        A.     Yes.



       5        Q.     And did anyone other than Mr. Fisher assist



       6    in preparing the declaration?



       7        A.     Not that I know of.



       8        Q.     I want to just move down to Appendix A.



       9    It's on the next page of Exhibit 2047, that page 24,



      10    and continues on to page 25 of Exhibit 2047.



      11               Kevin, I'm interested to know about your



      12    educational background.  So could you describe to us



      13    your educational background after high school.



      14        A.     I started -- I thought I was going to be an



      15    architect, and I went to Oklahoma State University



      16    that had an architecture school, but it was within the



      17    engineering college.  And so I took basically,



      18    engineering for two years.  I never got to take one



      19    architecture class, and so I changed majors at that



      20    time and wanted to be in advertising.



      21               So from there, I did teach at LEU briefly



      22    as a photography instructor while I was going to



      23    school.  I went to Phillips University first.  I



      24    applied to go to a school in California, a photography



      25    school, but they had a year and a half waiting time,

�





                                                              22







       1    so I took advertising classes at Phillips University



       2    in Enid, and part of that was an exchange program



       3    where we went to -- I went to Folkhogskola School in



       4    Sweden where we studied art and photography and



       5    architecture, as well as the Soviet Union.  And so we



       6    studied art and architecture in the Soviet Union.



       7               At the end of that, I went to California to



       8    go to Brooks Institute where I received my bachelor of



       9    science degree.  I was started working at that point.



      10    During school, I was working for George Lucas in 1978,



      11    and then Steven Spielberg moved in with us, so we



      12    were -- 1980 I was working for Steven Spielberg, all



      13    while going to school.



      14               And then I graduated from Brooks, and I



      15    took computer science classes while I was going to



      16    Brooks also, at (Audio Distortion).  So I had a



      17    computer science, so I was doing all that.  And that



      18    was the end of my college education.



      19        Q.     So, Kevin, I see at the bottom of page 25



      20    of Exhibit 2047, you list Oklahoma City, engineering,



      21    1978 to 1980.



      22        A.     Yes.



      23        Q.     What type of engineering program was that?



      24        A.     I think I screwed up the date on that.



      25    That was '75 to '76.  Definitely screwed that up.
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       1        Q.     And the '78 to '80 would be associated with



       2    the Brooks Institute?



       3        A.     Yes.  Probably was moving things around



       4    there.



       5        Q.     I'm sorry, back to my first question there.



       6               What type of engineering program were you



       7    in?



       8        A.     It was -- it was everything -- everything



       9    from physics to, you know, thermal dynamics, you name



      10    it.  It was top to bottom, computer science.  It was



      11    all the engineering.  But it's basically all the



      12    engineering you take before you go into a specialty,



      13    like electrical engineering, or something like that.



      14    We had electrical engineering classes, but they just



      15    gave us a little bit of everything.



      16        Q.     Did you receive a bachelor's degree from



      17    Oklahoma State?



      18        A.     No, I did not.



      19        Q.     You did receive a bachelor of science in



      20    photographic illustration from Brooks Institute,



      21    though, correct?



      22        A.     That is correct.  And a minor in color



      23    technology.



      24        Q.     And that would be associated with your



      25    October 1981 date there?
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       1        A.     Yes.  Yes.



       2        Q.     Okay.  I would like to ask you, Kevin,



       3    about your professional experience.  Sounds like we



       4    heard a little of that in your earlier description.



       5    But you started out, as you show on page 25 of



       6    Exhibit 2047, as a professional photographer, correct?



       7        A.     That is correct.  And it was actually



       8    before that because I worked, like I say, in the movie



       9    business for both Lucas and Spielberg until I



      10    graduated, and then I became a professional



      11    photographer in Tulsa in 1981.



      12               And then I stayed at that.  I was actually



      13    hired by an advertising agency, and I did that for one



      14    year.  I worked for the advertising agency.  We had



      15    the oil bust hit, so I lost my job.  So I went into



      16    business for myself, and then stayed as an advertising



      17    photographer until 1990.



      18               But at the same time Fisher Productions was



      19    formed somewhere around 1986, and I started doing



      20    part-time with Fisher, slowly, gradually, moving from



      21    Oklahoma to California.  It was kind of a



      22    back-and-forth arrangement.



      23               Until 1990, I moved to California full



      24    time.  I quit my advertising photography job --



      25    profession, I should say, and worked full time as a
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       1    lighting technician and a manufacturer of lighting



       2    equipment at Fisher Productions.



       3        Q.     And what is Fisher Productions,



       4    Incorporated, Kevin?



       5        A.     It was a lighting company that mostly did



       6    automotive television commercials.  I don't know if



       7    you are old enough to remember, but when Lexus first



       8    came out with -- all those commercials came out, that



       9    was us.  That was -- we lit the best car commercials



      10    in the world.



      11        Q.     What did your role as CTO, what were your



      12    duties and obligations?



      13        A.     I manufactured the equipment, and I oversaw



      14    maintenance of the equipment, and I went out as a



      15    technician and generally was the lead technician for



      16    the company.



      17        Q.     And does Fisher Productions still exist?



      18        A.     I don't believe so.



      19        Q.     And when did you leave Fisher Productions?



      20        A.     I left around 2004.



      21        Q.     And why did you leave, Kevin?



      22        A.     We had invented a technology called --



      23    well, it was a gunshot detection technology, and we



      24    merged with a company called ShotSpotter.  And it



      25    worked out, it was six or seven months, maybe eight
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       1    months, I worked for ShotSpotter.



       2                  (Reporter Clarification.)



       3               THE WITNESS:  ShotSpotter, all one



       4         word, S-H-O-T-S-P-O-T-T-E-R, a Delaware



       5         corporation.



       6    BY MR. WARD:



       7        Q.     And on page 25 under ShotSpotter you say:



       8    "Larger IP to contributor to present."



       9               What do you mean by that?



      10        A.     I am the main inventor on 14 of their



      11    patents.



      12        Q.     Are you still engaged with ShotSpotter?



      13        A.     No.



      14        Q.     When did you first join Litepanels?



      15        A.     I want to say May of 2005, we had -- we had



      16    been -- we had been doing it as a d/b/a of Fisher



      17    Lighting -- of Fisher Productions, and we were just



      18    contributing our time.  But I think around May of



      19    2005, there was two individuals, Rudy Pohlert and



      20    myself, were basically hired and formed the company as



      21    a true separate corporation.  And I stayed with



      22    them -- I stayed with Litepanels until July of 2018.



      23        Q.     As a founder of Litepanels, do you have an



      24    owner percentage of that company?



      25        A.     I did.  One-sixth.

�





                                                              27







       1        Q.     Do you still have any ownership or equity



       2    in Litepanels?



       3        A.     No, I don't.



       4        Q.     And what was your reason for leaving



       5    Litepanels?



       6        A.     Well, it's kind of like we had this



       7    beautiful baby, and you took care of the baby, you



       8    loved the baby.  But unfortunately, the baby grew up



       9    and would become Charles Manson.  It was -- we sold



      10    the company, and we stayed on.  And they killed off



      11    customer service.  They killed off the innovation



      12    portion and just -- I'm an innovator, I'm an inventor.



      13    I -- I always move forward, and they weren't moving



      14    forward, so I -- I opted out.



      15        Q.     How long were you with Litepanels after the



      16    acquisition?



      17        A.     It would have been six years, something



      18    like that.  Five and a half years.



      19        Q.     Did you -- were you involved in any patent



      20    applications that were filed on behalf of Litepanels?



      21        A.     Every one.



      22        Q.     So every Litepanel patent application that



      23    was filed, you were listed as at least one of the



      24    inventors?



      25        A.     Until I left.
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       1        Q.     I want to move to the next page of your



       2    declaration, Kevin.  It's page 26 of Exhibit 2047.  It



       3    provides a list of patents, and you titled it "Named



       4    Inventor on the Following Patents."



       5               How many total patents have you been listed



       6    as a named inventor on, Kevin?



       7        A.     Well, there is a lot more than this because



       8    these are the ones that relate to LEDs or lighting for



       9    the motion picture industry.  I have done quite a few



      10    others.  I think I've got 45 -- no, 35 form filings



      11    going right now.  I've got probably at least a couple



      12    dozen others other than these.



      13        Q.     Kevin, I have been a patent attorney for



      14    over 20 years.  Few individuals that I talk to would



      15    have many as patents as you do.  So kudos to you for



      16    that.



      17               I want to ask you specifically about one of



      18    these patents, and I've highlighted it with my cursor



      19    on the screen.  It's U.S. Patent Number 7,972,022.



      20    The title is Stand-Mounted Light Panel for Natural



      21    Illumination in Film, Television or Video.



      22               Do you remember that patent, Kevin?



      23        A.     Barley.  It's been -- it's been a long time



      24    since I have seen that.



      25               MR. WARD:  What I'm going to do now,
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       1         David, I'm going to e-mail you, co-counsel,



       2         and to the court reporter here, a document



       3         that has been labeled as exhibit --



       4         Petitioner's Exhibit 1022.  And I'm going



       5         to share that exhibit on screen, it's a



       6         copy of the patent, and just ask questions



       7         about it.



       8               David, let me know when you



       9         successfully get that e-mail.



      10               MR. HOFFMAN:  Not yet.  This was



      11         not -- Trent, this was not filed yet in the



      12         IPR, is it?



      13               MR. WARD:  No.



      14               MR. HOFFMAN:  Okay.



      15               Okay.  I have it now.



      16    BY MR. WARD:



      17        Q.     Okay.  So, Kevin, what I'm sharing on



      18    screen is a document that's previously been marked.



      19    You see down here in the right-hand corner is



      20    Exhibit 1022 to IPR 2023-613.  It is U.S. Patent



      21    Number 7,972,022.



      22               And do you see on the left-hand side over



      23    here, a list of inventors where it lists you, Kevin



      24    Baxter, as an inventor?



      25        A.     Yes.
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       1        Q.     Do you recall this patent?



       2        A.     Vaguely.  We had probably 12 continuations



       3    out of the initial disclosure, so they kind of blur



       4    together.  There are real differences in the claims



       5    regarding the disclosure.



       6        Q.     Okay.  Just for references sake, while we



       7    are discussing it here, you will see the patent ends



       8    in the number 022.



       9               Is it okay if I refer to this as the '022



      10    patent?



      11        A.     Yes.



      12        Q.     The list of inventors, it looks like there



      13    are three other inventors identified.



      14               Can you tell me about those individuals?



      15        A.     Rudy Pohlert and Pat Grosswendt had a



      16    lighting business, Contrast Lighting I believe it was



      17    called, and they were customers of Fisher Light.  And



      18    they were regular customers of Fisher Light, and they



      19    knew that we had a lot -- we didn't have just the



      20    Fisher Light.  We had many specialty lighting pieces



      21    of equipment from different inventors.  We had lights



      22    all over the world.  We had them in Japan and France



      23    and England and Germany and New Zealand.



      24               And individuals that had just a little



      25    light of some kind, they decided to come to us and let
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       1    us send it out in the world because they didn't have



       2    the bandwidth to do it themselves.  And so it became



       3    part of our -- we were a specialty lighting company



       4    already.



       5               And so Pat and Rudy and Ken and I all kind



       6    of got to know each other really well.  And they came



       7    to Ken and said, hey, we want you to look at this new



       8    light that we have been playing with, and they had



       9    some -- they came up with a green light, and it was



      10    LED based.  And we looked at it, and I looked at it,



      11    and I immediately saw a problem.  And Fred came in,



      12    and he's an electrical engineer, and he saw a problem.



      13    And we solved the problem for them.



      14               And in doing so, they said, hey, how about



      15    we -- we all work together.  And so we formed this



      16    company.  Yeah.  And that is how it all started.



      17    Those were the -- I was working for Ken Fisher, and



      18    Pat and Rudy came in.



      19        Q.     And, Kevin, you said that Fred solved the



      20    problem.  Which Fred are you talking about?



      21        A.     Fred Holmes was hired by Fisher Productions



      22    as a consultant since somewhere around 1992 or '93,



      23    somewhere around there.  And he came in to help Fisher



      24    Productions with the computers and circuit boards and



      25    things like that.
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       1        Q.     And so was there a specific problem that he



       2    assisted in solving?



       3        A.     It was cumbersome.  We were always evolving



       4    our software.  We were controlling hundreds of lights



       5    individually with dimmers and what have you, and he



       6    was helping with all of that.



       7        Q.     And is he -- on this first page of the '022



       8    patent lists the assignee as Litepanels.  Is it your



       9    understanding that this patent was assigned to



      10    Litepanels?



      11        A.     That is correct.



      12        Q.     And also, you will see in the middle of the



      13    page, it lists the filing date as March 30th of 2009.



      14               Does that sound correct to you?



      15        A.     Well, again, we had a dozen continuations,



      16    so I cannot remember when this continuation was filed.



      17    I -- it doesn't seem incorrect to me, but I don't



      18    remember.



      19        Q.     Would you agree that based upon the



      20    indication of the date of patent at the top right-hand



      21    portion of July 5th, 2011, that this patent would have



      22    issued in 2011?



      23        A.     That is about right.



      24        Q.     Okay.  I want to move down to column 15 of



      25    this patent.  And I want to point out to you the
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       1    paragraph that starts at line 22.  And I will try and



       2    make it bigger, Kevin.  You can tell me when you



       3    are --



       4        A.     I can see.



       5        Q.     Let me see if I can try and make it a



       6    little bigger here to kind of help you out a little



       7    bit.



       8               So this is -- I'm at line 22 of column 15,



       9    and the '022 patent says:  "Figure 7 is a more



      10    detailed diagram of a light segment 792 (e.g. an



      11    array) as may be used, for example, in connection with



      12    the lighting frame 302 shown in Figure 4.  The light



      13    segment 792 may correspond to each of the individual



      14    light segments 306 shown in Figure 4, and the various



      15    light elements (i.e., LEDs) 790 in Figure 7 may



      16    correspond to the individual low power lamps 305 shown



      17    in Figure 3.  Figure 7 illustrates a straight row of



      18    LEDs 790 as may comprise the lighting segment 790."



      19               And in conjunction with that, Kevin, I



      20    would like to show you Figure 7 as well, so I'm going



      21    to scroll up and show on screen Figure 7.



      22               And this is the figure that was associated



      23    with that previous description that I was reading.  Do



      24    you recognize this particular Figure 7?



      25        A.     Vaguely, yes.
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       1        Q.     Okay.



       2        A.     It's been a while.



       3        Q.     So based on this disclosure in the '022



       4    patent, would you agree that LEDs were used in



       5    lighting frames at least as early as 2011?



       6               MR. HOFFMAN:  Objection, scope, form.



       7               THE WITNESS:  I don't know about the



       8         language.  This was written by Chris



       9         Vandermen, a patent attorney, and he didn't



      10         really use language that we use in the



      11         business.  So I'm confused by some of the



      12         terms.



      13    BY MR. WARD:



      14        Q.     Would you agree that what is shown in



      15    Figure 7 here is an illustration of LEDs on a lighting



      16    frame?



      17               MR. HOFFMAN:  Objection --



      18               THE WITNESS:  No.



      19               They are on the circuit board.



      20    BY MR. WARD:



      21        Q.     So would you agree what is shown in



      22    Figure 7 is LEDs arranged on a circuit board?



      23               MR. HOFFMAN:  Objection, scope.



      24               THE WITNESS:  I would have to refer



      25         back, but I don't know.
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       1    BY MR. WARD:



       2        Q.     Okay.  Let's take a look back then at the



       3    associated disclosure in column 15.



       4               Column 15, in describing Figure 7, it says:



       5    "The light segment 792 may correspond to each of the



       6    individual light segments 306 shown in Figure 4, and



       7    the various light elements (i.e., LEDs) 790 in



       8    Figure 7 may correspond with the individual power



       9    lamps 305 shown in Figure 3.  Figure 7 illustrates a



      10    straight row of LED 790 as may comprise lighting



      11    segment 790."



      12               So, Kevin, would you agree that what is



      13    disclosed here is a row of LEDs on a lighting fixture?



      14               MR. HOFFMAN:  Objection, scope,



      15         mischaracterization.



      16               THE WITNESS:  I would not say that.



      17         I would say it's a row of LEDs.  The rest



      18         is ambiguous.



      19    BY MR. WARD:



      20        Q.     So you would say that this is a row of LEDs



      21    for a lighting fixture?



      22        A.     Yes.



      23               MR. HOFFMAN:  Objection, scope.



      24               THE WITNESS:  Yes, I do think it



      25         would be a row of LEDs for a lighting
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       1         fixture, poor lighting.  I don't go beyond



       2         that.



       3    BY MR. WARD:



       4        Q.     I want to want move over a column here, and



       5    I am now in column 16 of the '022 patent.  And I want



       6    to move down to line 34.  I will make it big enough



       7    and somewhat readable for you, Kevin.  Can you read



       8    that?



       9        A.     Yes.



      10        Q.     Okay.  So starting here at line 34, it



      11    says:  "In a preferred embodiment, the bi-color



      12    lighting apparatus uses light elements of two



      13    different colors, which (unlike red, green, and blue)



      14    are separated by a relatively small difference in



      15    their shift or color balance."



      16               And then continuing down to line 44, it



      17    was:  "In a preferred embodiment, as will be



      18    described, the bi-color lighting apparatus uses lamp



      19    elements having daylight and tungsten hues (for



      20    example, 5200 kelvin and 3200 kelvin color



      21    temperatures, respectively).  Other bi-color



      22    combinations may also be used and, preferably, other



      23    combinations of colors which are closely in hue or



      24    otherwise complementary in nature."



      25               Kevin, in view of this disclosure would you
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       1    agree that it discloses the use of two different



       2    colors of LEDs, one with 5200 K and 3200 K?



       3               MR. HOFFMAN:  Objection, scope.



       4               THE WITNESS:  Do I answer?



       5    BY MR. WARD:



       6        Q.     Yes.



       7        A.     Sure.  This was an example.  I don't know



       8    that we ever did exactly this or it was intended to be



       9    exactly this.  We used a variety of different LEDs



      10    around 5200 kelvin, going as high as 6000.  We went



      11    down to 5000.  The 3200, we actually went lower



      12    sometimes.  We'd go 3500 and lower.  So there is --



      13    this is in a range of what we would do, what we were



      14    attempting to do.



      15        Q.     Kevin, would you agree that as of 2011, it



      16    was known to use different LEDs to create a bi-color



      17    lighting apparatus?



      18               MR. HOFFMAN:  Objection, scope.



      19               THE WITNESS:  It is correct that



      20         we -- our product had been out for three



      21         years by that time, and it was widely known



      22         in the industry what bi-color meant.



      23    BY MR. WARD:



      24        Q.     And what did bi-color mean, Kevin?



      25        A.     It meant daylight or warm light or anywhere
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       1    in between.



       2        Q.     And you said there was a product that



       3    existed for a few years.



       4               What was that product?



       5        A.     It was called the Litepanels 1x1 Bi-Color.



       6        Q.     And did it use LEDs?



       7        A.     It did.



       8        Q.     And did it use different LEDs to generate



       9    daylight and tungsten light?



      10        A.     It did.



      11        Q.     So a lighting apparatus with different LEDs



      12    for tungsten and daylight was known as of 2011,



      13    correct?



      14        A.     Correct.



      15        Q.     I want to move down to the next column,



      16    it's column 17 of the '022 patent, line 20.  It says:



      17    "Figure 33 is a diagram of an embodiment of a lighting



      18    effects system 3300 having at least two different lamp



      19    element colors.  As illustrated in Figure 33, the



      20    lighting effects system 3300 comprises a lighting



      21    frame mounting surface 3302 having a plurality of lamp



      22    elements 3305 which, in this example, include daylight



      23    LEDs 3304 and tungsten LEDs 3303, although different



      24    lamp elements and/or different colors could be chosen.



      25               "The lighting effects system 3300 further
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       1    comprises various control electronics for controlling



       2    the illumination provided by the lamp elements 3305.



       3    In particular, the lighting effects system 3300



       4    comprises an intensity control adjustment 3342, an



       5    intensity control circuit 3345, a ratio control



       6    adjustment 3341, and a ratio control circuit 3346?



       7               "The intensity control adjustment 3342 and



       8    ratio control adjustment 3341 may each be embodied as,



       9    e.g., manual control knobs, dials, switches, or other



      10    such means, or alternatively may be embodied as a



      11    digital key pad, a set of digital buttons, or the



      12    like?"



      13               I would like to show you as well, Kevin,



      14    the associated figure that is being referenced here,



      15    Figure 33.



      16               You can see that on the screen.  So



      17    Figure 33 associated with the disclosure that I've



      18    just read illustrating a lighting frame mounting



      19    surface having daylight LEDs and tungsten LEDs.



      20               In view of this disclosure, Kevin, would



      21    you agree that as of at least 2011, it was known to



      22    have a lighting frame mounting structure with both



      23    daylight LEDs and tungsten LEDs?



      24        A.     I -- I agree, yes.  That's true.



      25        Q.     Kevin, can you remember what type of
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       1    mounting surface would have been used for this



       2    embodiment?



       3        A.     In the case of Litepanels, we used a



       4    fiberglass circuit board covered with copper on both



       5    sides.



       6        Q.     And would there have been a cover over the



       7    LEDs?



       8        A.     They were -- it was inside of a housing,



       9    perforated housing.



      10        Q.     So was there a diffusion cover to diffuse



      11    the light?



      12               MR. HOFFMAN:  Objection.



      13               THE WITNESS:  We could add diffusion



      14         separately to the fixture, to the outside



      15         of the fixture.  There was no diffusion in



      16         the original, as-manufactured fixture.



      17    BY MR. WARD:



      18        Q.     Okay.  Thank you.  I want to move now to



      19    the patent at issue in IPR 2023-613.  I'm going to



      20    share on the screen that patent.



      21               Kevin, what I'm showing on the screen now



      22    is Petitioner's Exhibit 1001.  You see the label down



      23    here in the bottom right-hand corner.  At the top



      24    right-hand portion of the page, you see that this is



      25    listed as U.S. Patent Number 10,411,582.
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       1               Do you see that, Kevin?



       2        A.     I do.



       3        Q.     Is it okay if I refer to this as '582



       4    patent?



       5        A.     Yes.



       6        Q.     Okay.  Can you determine who is listed as



       7    the inventor for the '582 patent?



       8        A.     I'm not sure how you say his -- is that



       9    Guillermo?  I don't know how to pronounce his name.  I



      10    can see it.



      11        Q.     Okay.  I believe his name is --



      12        A.     It's a little fuzzy, so --



      13        Q.     Yeah, sorry.  So listed here on the '582



      14    patent, Exhibit 1001, the inventor is listed as



      15    Guillermo Macias.



      16               Do you understand Guillermo Macias to be



      17    the inventor of the '582 patent, Kevin?



      18        A.     I do.



      19        Q.     And do you know Mr. Macias?



      20        A.     No.  I don't think I've ever met him.



      21        Q.     So have you had any communication with



      22    Mr. Macias?



      23        A.     No.



      24        Q.     Have you developed any products with



      25    Mr. Macias?
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       1        A.     No.



       2        Q.     Have you developed any products with Colt



       3    International Clothing listed as the assignee?



       4        A.     No.



       5        Q.     Have you invested, made any investments in



       6    Colt International Clothing?



       7        A.     No.



       8        Q.     Do you have any monetary interest in Colt



       9    International Clothing?



      10        A.     No.  Except for the fact that they are



      11    paying me to be here today.



      12        Q.     And are you billing them on an hourly rate,



      13    Kevin?



      14        A.     Yes.



      15        Q.     Do you have any other financial



      16    consideration for your representation?



      17        A.     No.



      18        Q.     In Exhibit 1001, scrolling down, and I'm



      19    showing on the screen now column 1 of the '582 patent.



      20               Are you able to see that column 1 text,



      21    Kevin?



      22        A.     Yes.



      23        Q.     In column 1, there is a title -- a heading,



      24    I should say, for the background of the invention



      25    there at line 15.  There is also at line 25, a
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       1    subheading for "Description of the Related Art."  And



       2    it is in this section which the inventor can describe



       3    the prior art to a patent.  Is that your



       4    understanding, Kevin?



       5               MR. HOFFMAN:  Objection.



       6               THE WITNESS:  I -- I don't know.  The



       7         related art, you usually talk about the



       8         industry or the -- not just prior art but



       9         the industry in general, including prior



      10         art.



      11    BY MR. WARD:



      12        Q.     And would you agree that that description



      13    is associated with what is known in the industry at



      14    that time, Kevin?



      15               MR. HOFFMAN:  Objection to scope.



      16               THE WITNESS:  I really haven't



      17         been -- I was not told to study this patent



      18         at all.  I -- I looked at it briefly enough



      19         just to know the field that we are talking



      20         about, but I had not even read through it.



      21    BY MR. WARD:



      22        Q.     As an individual with 40-plus patents,



      23    Kevin, do you understand that the background section



      24    is the section where --



      25        A.     Oh, yes, I do understand the background and

�





                                                              44







       1    what it means.



       2        Q.     And what does that mean, Kevin?



       3        A.     Generally, it is the field that you are



       4    talking about.  And I think they've done a decent job



       5    there of explaining the field of their invention.



       6        Q.     So would you agree this is a description of



       7    what is known in the art at the time?



       8               MR. HOFFMAN:  Objection, scope.



       9               THE WITNESS:  Well, it's incomplete,



      10         but it's -- because they don't talk about



      11         being in the movie business.



      12    BY MR. WARD:



      13        Q.     But in your patents, not in the one we are



      14    looking at now, but in your patents, did you describe



      15    your invention in the background section?



      16        A.     Yes.  Not in the invention.  We talked



      17    about background, the field -- we talked about the



      18    motion picture industry.



      19        Q.     Right.  So you talked about what was known



      20    in the industry in the background section, correct?



      21        A.     To some degree.



      22        Q.     In column 2 of the '582 patent, which I



      23    will enlarge on the screen now, in column 2, line 2,



      24    in the background section, it states:  "The two most



      25    frequently used and desired color temperature ranges
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       1    in the lighting industry for stage and set lighting



       2    have been found to be 3050 to 3300 K for tungsten



       3    (warm white) and 5400 to 5600 K for daylight white.



       4    These ranges represent ideal color temperature ranges



       5    for producing ideal lighting for TV, photography and



       6    film studio scenarios."



       7               So as of the filing of the '582 patent,



       8    would you agree with that statement, Kevin?



       9               MR. HOFFMAN:  Objection, scope.



      10               THE WITNESS:  Partially.  I guess the



      11         word "ideal" is the question because it's



      12         actually a greater range than that.  But I



      13         can live with ideal, but it's incomplete.



      14    BY MR. WARD:



      15        Q.     Would you agree with the characterization



      16    that the most frequently used and desired color



      17    temperature ranges are warm white and daylight white?



      18               MR. HOFFMAN:  Objection, scope.



      19               THE WITNESS:  That is generally one



      20         of the two most frequently used.



      21    BY MR. WARD:



      22        Q.     Moving down to line 36 of the background



      23    section, it states:  "There are two primary types of



      24    LED lighting used to create white light.  One is to



      25    use individual LEDs that emit three primary colors
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       1    (red, green, and blue) and mix the colors to form



       2    white light.  The other is to use a phosphor material



       3    to convert monochromatic light from a blue or



       4    ultraviolet LED to a broad-spectrum white light, also



       5    referred to as phosphor based LEDs."



       6               Would you agree that as of the filing of



       7    the '582 patent in May of 2013, that it was known to



       8    use LEDs to create white light in the way described?



       9        A.     It was not desirable to use RGB, but it was



      10    known.



      11        Q.     What was the desirable way to create white



      12    light within LED?



      13        A.     Well, phosphor-based LEDs basically produce



      14    most of the wavelengths that we associate with white



      15    light.  RGB can make any color in the world, but it



      16    can make only one color at one time.



      17        Q.     What does the term broad-spectrum white



      18    light mean to you, Kevin?



      19               MR. HOFFMAN:  Objection, scope.



      20               THE WITNESS:  I would say it is



      21         visible light, not lacking huge holes in



      22         its spectrum.



      23    BY MR. WARD:



      24        Q.     And what do you mean by "huge holes"?



      25        A.     Well, every light makes wavelengths at
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       1    certain places, and sometimes almost no light in other



       2    places, that we would normally associate with daylight



       3    or with incandescent light.  And so if they have a



       4    hole, there are colors that don't render properly.



       5    And so we always associate broad-spectrum with as



       6    close as possible to true daylight, like you get from



       7    the sun or from incandescent bulbs.



       8        Q.     The next paragraph in the background



       9    section here states:  "In order to match the tubular



      10    form of a fluorescent bulb, arrays of LEDs may be



      11    placed within a tube having the same form factor as a



      12    fluorescent lamp, such as a T8 or T12 size fluorescent



      13    bulb.  One such bulb is made by Dialight, and it's



      14    called DuroSite."



      15               Were you familiar with the DuroSite



      16    products, Kevin?



      17        A.     Yes, vaguely.  They were never accepted



      18    very well, so very vaguely.



      19        Q.     You are familiar that there was a DuroSite



      20    LED tube product?



      21        A.     Yes.



      22        Q.     Did you ever see that product?



      23        A.     I saw them in trade shows and never in



      24    practice.



      25        Q.     Were there other similar bulbs at that time
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       1    similar to the DuroSite LED tube?



       2        A.     I think so.  There was a guy came around



       3    trying to get us -- from Litepanels -- to take on his



       4    fluorescent shaped bulb in around 2009 or 2010, and



       5    you know, it wasn't very good either, so...



       6        Q.     And who was that guy, Kevin?



       7        A.     I don't know.  It was a friend of Pat



       8    Grosswendt's, and I just saw it for a matter of a



       9    couple of minutes.  He was demonstrating it.



      10        Q.     So you came to the Litepanels facility to



      11    do a demo of the product?



      12        A.     That is correct.



      13        Q.     And do you remember what type of light that



      14    it provided?



      15               MR. HOFFMAN:  Objection, scope.



      16               THE WITNESS:  It was a daylight



      17         ballast bulb, the best I remember.



      18    BY MR. WARD:



      19        Q.     And his goal was for Litepanels to further



      20    develop this product?



      21        A.     Or -- or have us maybe sell -- you know,



      22    sell through us or something.  I don't remember.  It



      23    was -- I was more interested in the technology, and I



      24    wasn't really part of that discussion about what he



      25    wanted to do.
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       1        Q.     Was there any -- were you involved in any



       2    determinations as to whether or not to incorporate



       3    that product?



       4        A.     Yeah.  I basically said, we are not doing



       5    to do.  It looked terribly faulty.  Just the idea of a



       6    fluorescent bulb, it didn't have enough surface area.



       7    It had overheating problems.  It had -- would have



       8    dielectric issues.  It would have a whole lot of



       9    problems that I just felt like were too risky, and as



      10    CTO, I strongly advised against it.



      11               COURT REPORTER:  Strongly advised --



      12         I didn't hear the last word.  Strongly



      13         advised?



      14               THE WITNESS:  I strongly advised that



      15         we didn't -- we didn't pursue it.



      16    BY MR. WARD:



      17        Q.     The next sentence, Kevin, in the background



      18    section here states:  "For example, in size T8, the



      19    bulb in one form uses SMD LEDs in a four foot long



      20    tube and provides 1500 Lumens of Natural White light,



      21    using 17 Watts, 300 LEDs, with 90 volts to 277 volts,



      22    and is ETL/UL Approved."



      23               Do you know what SMD LEDs are?



      24        A.     Yes, I do, surface mount.



      25        Q.     And so what was your understanding to be
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       1    described with this sentence?



       2        A.     I would suppose that it a fluorescent



       3    shaped bulb that has surface mounted LEDs inside of



       4    it, and the tube is four feet long.  It looks like



       5    it's going to use about 15 -- it's 17 watts of power,



       6    but you generally get about 90 lumens per watt.  So,



       7    yeah, those numbers work out of right.  And then it's



       8    powered.  And it's using 300 of those LEDs, so that



       9    means that they are something in -- you know, they are



      10    tiny little -- they are very small sub light LEDs, and



      11    the whole thing runs on basically U.S. power.



      12        Q.     And what is meant by T8 or T12 size



      13    fluorescent bulb?



      14        A.     Well, T8 is about an inch in diameter.  T12



      15    is about an inch and a half in diameter.  They are the



      16    standard sizes that are used around the world.



      17        Q.     So there's a standard for a fluorescent



      18    bulb size described by T8 or T12?



      19        A.     Yes.  They are generalized in the sense of



      20    they're connectors.  The actual diameter of the bulbs



      21    vary quite a bit, depending on the make and model and



      22    what have you.  But generally, the connectors were



      23    somewhat -- I won't say universal, but they were -- I



      24    think there was more specification to the connectors



      25    than the size of the -- of the bulb.
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       1        Q.     Kevin, in view of this statement, in order



       2    to match the tubular form of a fluorescent bulb,



       3    arrays of LEDs may be placed within a tube having the



       4    same form factor as a fluorescent lamp such as T8 or



       5    T12 size fluorescent bulb.  Would you understand that



       6    statement to indicate that it was known to place LEDs



       7    in a fluorescent tube form T8 or T12 as of May of



       8    2013?



       9        A.     There were mono bulbs that couple.



      10        Q.     And what do you mean by "mono bulbs"?



      11        A.     Well, monochromatic or, you know, single



      12    color, single white daylight bulbs at that -- in 2013.



      13        Q.     And what would have been examples of those,



      14    Kevin?



      15        A.     Dialight.  There was, like I said, a guy



      16    that brought one in.  Those were out there.  They were



      17    in the market.



      18        Q.     Do you recall any others other than those



      19    two?



      20        A.     I -- I don't.  It's surprising that



      21    Kino Flo never did this.  That is their whole business



      22    was based on fluorescent bulbs and the housings and



      23    all of the stuff that goes with it.  And they would be



      24    the number 1 suspect for something like this, and they



      25    didn't do it.  So these are the only two that I can
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       1    kind of remember at the time.



       2               MR. WARD:  Okay.  We have been going



       3         for about an hour now, Kevin.  If you want,



       4         we can take a break.



       5               THE WITNESS:  If you like.



       6               MR. WARD:  Why don't we take a break



       7         and go off the record.



       8               (Recess taken.)



       9    BY MR. WARD:



      10        Q.     Kevin, I want to now share on the screen



      11    page 8 of your declaration.



      12               I'm sharing page 10 of Exhibit 2047, which



      13    is your declaration, Kevin.



      14        A.     Yes.



      15        Q.     And in paragraph 41 you referenced an LEDs



      16    Magazine article.  A screen shot of it appears in your



      17    declaration in paragraph 41, and you can see at the



      18    bottom, it gives a caption citation.  It says:



      19    "Exhibit 2050, LEDs Magazine, June 2014, page 4."



      20               Do you see that reference?



      21        A.     I do.



      22        Q.     So, Kevin, what I would like to do now is



      23    I'm going to share on the screen that particular



      24    exhibit, which is Exhibit 2050 in the IPR proceeding.



      25    Do you see down here at the bottom right-hand portion
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       1    I'm showing you Exhibit 2050, correct?



       2        A.     I'm sorry.  Yes.  Yes.



       3        Q.     This is an article from LEDs Magazine.



       4    It's entitled "Are LED retrofits that work with an



       5    existing ballast a good idea?"



       6               And in this article, the second paragraph



       7    states this.  I'm going to read it to you.  And let me



       8    enlarge it so you will be able to see.  It states:



       9    "What prompted this column, you ask?  Recent product



      10    announcements confirm a trend toward the concept.



      11    Lunera Lighting has announced LED lamps designed to



      12    work with compact fluorescent and metal-halide



      13    ballasts," citing page 16.  "Cree recently announced



      14    LED tubes that work with existing ballasts, following



      15    similar announcements from others including Philips



      16    Lighting and Luxul Technology," and provides an HTTP



      17    site.



      18               Were you familiar with Lunera Lighting



      19    providing LED tube lamps in this time frame, Kevin?



      20        A.     Not them, per se.  There were others.



      21        Q.     In addition to the others that you



      22    previously mentioned, who were those others?



      23        A.     There were hundreds of them in -- in China.



      24        Q.     Do you remember Cree providing LED tubes at



      25    this time?
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       1        A.     I don't, but it wouldn't surprise me.  But



       2    I don't remember them specifically.



       3        Q.     And how about Philips Lighting?



       4        A.     I don't remember them either, but it



       5    wouldn't surprise me.  I mean, they are the biggest



       6    lighting companies -- you know, Philips is the biggest



       7    in the world, so it wouldn't surprise me.



       8        Q.     So when you say there are hundreds of



       9    Chinese manufacturers providing LED tubes at this



      10    time, how are you aware of that?



      11        A.     I went yearly to the Guangzhou light show.



      12    It's the largest lighting trade show in the world.



      13    Makes Vegas look puny.  And at that time, there was a



      14    big frenzy of making fluorescent tubes.



      15        Q.     And when you say "at that time," what year



      16    are you talking about?



      17        A.     I want to say around 2014 or '15, somewhere



      18    in that range.



      19        Q.     Were you aware of the LED tubes existing in



      20    the 2013 time frame?



      21        A.     Very few, just those few that we previously



      22    spoke about.  But it was a crescendo.  In China, it's



      23    like a school of fish.  When one person does it, the



      24    next year 50 people do it, the next year a hundred



      25    people do it, and then the next year you are back down
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       1    to ten of them because they all went broke.  But this



       2    was during that crescendo time when everybody got on



       3    the bandwagon.



       4        Q.     Kevin, I want to share with you now a



       5    patent owner exhibit, which is Exhibit 2045.  In the



       6    bottom right-hand portion down here you will see this



       7    is Colt International Clothing Exhibit 2045.



       8               Do you see that?



       9        A.     I see that.



      10        Q.     And this is a printout of a Mac Tech web



      11    page from the Wayback Machine is indicated at the top



      12    of the exhibit.  The date provided is 2014.



      13               Were you aware of Mac Tech LED tubes at



      14    this time?



      15        A.     Not that I recall.



      16        Q.     So you were not aware that Mac Tech was a



      17    provider of LED tubes at this time?



      18        A.     I can't remember the company.  I never --



      19    my memory fails me on that.  I might have known them.



      20    I don't recall.



      21        Q.     The statement that is made on the web page



      22    here, it says:  "Mac Tech LED Lighting is the next



      23    stage of evolution of LED lighting allowing you to



      24    save on equipment, power, and air conditioning."



      25               Would you understand this statement to be
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       1    about the benefits of LED tube lighting?



       2               MR. HOFFMAN:  Objection, scope.



       3               THE WITNESS:  I don't know that it



       4         relates to LED tubes.



       5               MR. WARD:  Okay.  I want to show you



       6         now -- and, David, I'm going to send around



       7         another newly stamped exhibit,



       8         Exhibit 1023.



       9               David, you can let me know when you



      10         receive that exhibit.



      11               MR. HOFFMAN:  Okay.  Just one moment.



      12               Not yet.



      13               Okay, I did.



      14    BY MR. WARD:



      15        Q.     Okay.  I'm going to share on the screen



      16    what has been marked as Petitioner's Exhibit 1023.



      17               Kevin, what I'm sharing on the screen is



      18    Petitioner's Exhibit 1023.  It's a four-page press



      19    release from B&M Lighting.  It's titled "B&M Lighting



      20    and Universal Studios Partner on Mac Tech LED



      21    Lighting."  And the press release is dated June 3rd of



      22    2011.



      23               Do you see that on the exhibit?



      24        A.     I do.



      25        Q.     The opening statement on the first page
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       1    here states:  "B&M Lighting and Universal Studios



       2    announce an evolutionary new lighting product,



       3    Mac Tech LED.  Using specially developed LED lighting



       4    tube technology, B&M Lighting has created four product



       5    lines that use 30 percent to 70 percent less power



       6    than conventional lighting, offer consistent color



       7    temperatures at both daylight and tungsten and are



       8    lightweight for easy load-in and strike.  Universal



       9    Studios Set Lighting is the exclusive rental agent."



      10               Were you aware of B&M Lighting at this



      11    time?



      12        A.     No, I don't believe so.



      13        Q.     Were you aware of the Mac Tech LED



      14    products?



      15        A.     Yes.  Yes, a little bit.  But they were not



      16    very well accepted.  So again, I think I saw them in



      17    trade shows and, you know, things like that, but not



      18    in practice out in the sets.  They weren't used.



      19        Q.     And do you recall seeing Mac Tech displayed



      20    at a trade show?



      21        A.     There were so many knock-offs afterwards,



      22    I -- I can't recall them specifically, no.



      23        Q.     Are you familiar with B&M Lighting company?



      24        A.     No.



      25        Q.     This second page of the Exhibit 1023, the
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       1    first paragraph states:  "'Working closely with



       2    experienced film and television professionals, we've



       3    spent almost two years developing high output LED



       4    chips,' said Ray Wolffe, President, B&M Lighting.



       5    'Using Mac Tech LED, a production can use only Edison



       6    plugs and stingers, utilize 50K hour bulbs and save on



       7    air conditioning because the LED tubes run cool.'"



       8               In view of that statement, what would you



       9    understand to be described here?



      10               MR. HOFFMAN:  Objection, scope.



      11               THE WITNESS:  Well, pardon my French,



      12         but bullshit.  At that time, I would say it



      13         was almost impossible to have a 50,000-hour



      14         life on a world fluorescent type bulb.



      15         They had heat problems.  And so those are



      16         the kind of things that -- just outrageous



      17         statements that got the industry in



      18         trouble.



      19    BY MR. WARD:



      20        Q.     And why is it that that would not have been



      21    impossible at that time, Kevin?



      22        A.     Well, because I can compare the product --



      23    my most popular product used 40 watts of power, and it



      24    had 288 inch -- square inches of copper a quarter inch



      25    away from the LED, and there was no dielectric layer
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       1    to buffer that heat.  It all went out.



       2               These things had maybe 60 square inches of



       3    aluminum, not copper.  The heat has to go through the



       4    dielectric.  And that means that those LEDs, if



       5    they've got 20 or so watts of power in there, they are



       6    going to overheat the luxo, and they won't get 2,000



       7    hours.  And I have that the LED were spec'ed for



       8    50,000 hours.  I don't know any that were at that time



       9    realistically.  That was not a made-up fact.  They



      10    were more like 20 to 30,000 in response.  So that is a



      11    big revenue, vary accrual.  So I just look it as a



      12    sales machine.



      13        Q.     Kevin, I want to move down to the page 4 of



      14    Exhibit 1023.  It is the fact sheet that provides the



      15    features for the Mac Tech LED products.  And the



      16    second future that is listed is:  "Consistent colors



      17    temperatures of both daylight and tungsten and almost



      18    zero percent green at 93 CRI."



      19               Was that a known feature set for an LED



      20    tube at the time?



      21               MR. HOFFMAN:  Objection.



      22               THE WITNESS:  Well, they sold -- at



      23         that time they did not sell bi-color, they



      24         sold either a daylight or a tungsten



      25         because you don't -- you just would pick
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       1         the type that you needed.



       2               93 CRI was very difficult at that



       3         time, very difficult, and very inefficient.



       4         It was very -- was this 2011 you said, I



       5         think?



       6    BY MR. WARD:



       7        Q.     Yeah.  The date of the press release is



       8    June 2011.



       9        A.     Yeah.  Back then, you would really be



      10    fighting a brightness problem at 93 CRI.  There was a



      11    company called Intematix.  They came out with



      12    efficient red phosphors that changed everything around



      13    2012, 2013.  But in 2011, these things would have been



      14    very dark.  They wouldn't -- they wouldn't be very



      15    bright at all.  And if they were bright, that means



      16    they would be generating a ton of heat, and they would



      17    be killing themselves.  So, you know, I don't --



      18    again, I just think it's a sales machine.  It's fun.



      19    It's not --



      20        Q.     Do you disagree that it was -- would you



      21    say it was not known at that time to have an LED tube



      22    with a tungsten light capability above 93 CRI?



      23               MR. HOFFMAN:  Objection.



      24               THE WITNESS:  Tungsten was easier to



      25         get to 93 because it started out as a warm
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       1         phosphor to begin with.  But the daylight



       2         was very difficult to get to 93 CRI at that



       3         point in time.



       4    BY MR. WARD:



       5        Q.     The fourth bullet point, Kevin, states:



       6    "30 percent to 70 percent less power than equivalent



       7    conventional lighting."



       8               Was that known for LED tubes in 2011?



       9               MR. HOFFMAN:  Objection.



      10               THE WITNESS:  I think so.  I think



      11         it's actually -- this is where they might



      12         have actually undersold it a little bit.  I



      13         think it's actually more efficient than



      14         they're saying there.



      15    BY MR. WARD:



      16        Q.     One of the other bullet points it lists, it



      17    states:  "Low heat output."



      18               Was that known for an LED tube in 2011?



      19               MR. HOFFMAN:  Objection -- sorry,



      20         I'll withdraw that.



      21               THE WITNESS:  I think LED products in



      22         general were known for low heat output.  I



      23         don't know that this unit really was low



      24         heat output.  It's such a concentrated heat



      25         source with such a small area for LED
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       1         tubes.



       2    BY MR. WARD:



       3        Q.     Let me make sure I understand, Kevin.  You



       4    are saying that LED tubes were known for low heat



       5    output; is that correct?



       6               MR. HOFFMAN:  Objection,



       7         mischaracterization.



       8               THE WITNESS:  I agree,



       9         mischaracterization is true.  LED products



      10         in general were known for heat output --



      11         low heat output.  But -- but I believe that



      12         fluorescent tube shaped LED fixtures



      13         actually ran pretty darn hot.



      14    BY MR. WARD:



      15        Q.     And why is that?



      16        A.     They just don't have enough square inches,



      17    and they have to try so hard.  They're pumping light



      18    through diffusion.  They're -- like you said, they had



      19    a dielectric layer that keeps the LEDs from shorting



      20    out when they're up against the aluminum heatsink.



      21    And it's just a -- it's a bad mix.



      22        Q.     Kevin, I want to show you now what has been



      23    marked in these matters as Exhibit 1005.  I'm sharing



      24    on the screen now Petitioner's Exhibit 1005.  In the



      25    top right-hand portion of the first page, you will see
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       1    that this is U.S. patent number 7,350,936 and the



       2    listed inventor was Ducharme.



       3               Kevin, is it okay if I refer to this patent



       4    as the Ducharme patent?



       5        A.     Of course.



       6        Q.     And you see the date of the patent listed



       7    in the top right-hand portion is April 1 of 2008.



       8               Do you see that?



       9        A.     I do.



      10        Q.     And, Kevin, would you agree that this



      11    Ducharme patent issued prior to Mr. Macias's May 2013



      12    patent filings?



      13        A.     Yes.



      14        Q.     I want to turn to column 5 of the Ducharme



      15    patent.  Column 5, line 18, it states:  "Another



      16    embodiment comprises a lighting fixture to be used in



      17    a lamp designed to take fluorescent tubes, the



      18    lighting fixture having at least one component



      19    illumination source (often two or more) such as LEDs



      20    mounted on a mounting and having a connector on the



      21    mounting that can couple to a fluorescent lamp and



      22    receive power from the lamp."



      23               Kevin, in view of this statement, would you



      24    agree that a LED tube with a fluorescent form factor



      25    is known as of the filing of this patent in 2008?
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       1        A.     I don't know.



       2               MR. HOFFMAN:  I'm sorry.  Objection



       3         to the scope.



       4               Go ahead.  You can answer.



       5               THE WITNESS:  I don't know.  I -- I



       6         had not seen a fluorescent bulb until 2009.



       7         So at this time I wouldn't know.



       8    BY MR. WARD:



       9        Q.     So when this patent was filed -- and I'm



      10    just going to go back up to refresh you as to the --



      11    it was issued in 2008, filed earlier, but at least



      12    issued in 2008.



      13               So looking again at this disclosure,



      14    column 5, where the reference says, "Another



      15    embodiment comprises a lighting fixture used in a lamp



      16    designed to take fluorescent tubes, a lighting fixture



      17    having at least one component illumination source such



      18    as LEDs mounted upon a mounting," would you understand



      19    this to be disclosing a LED tube in a fluorescent form



      20    factor?



      21               MR. HOFFMAN:  Objection, scope.



      22               THE WITNESS:  I -- I just can't have



      23         an opinion.  I don't -- I would have to



      24         read the whole thing to figure out what



      25         they are really going after there.  I don't
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       1         know.



       2    BY MR. WARD:



       3        Q.     Okay.  I'm happy to let you read whatever



       4    portion of the reference you want to add the proper



       5    context, Kevin.



       6        A.     Yeah.  Hold on.



       7               (Witness reviews document.)



       8               I think so.  I think they are talking about



       9    LEDs in a fluorescent tube.



      10        Q.     So you would agree that what is disclosed



      11    in the Ducharme patent is an LED tube in a fluorescent



      12    form factor, correct?



      13               MR. HOFFMAN:  Objection.



      14               THE WITNESS:  I think so.



      15    BY MR. WARD:



      16        Q.     I want to move down to a later column,



      17    column 28.



      18               Let's see, column 28, line 53, the Ducharme



      19    patent states this:  "A high-quality LED-based light



      20    may be configured to replace the fluorescent tube.  In



      21    one embodiment, a replacement high-quality LED light



      22    source useful for replacing fluorescent tubes would



      23    function in an existing device designed to use



      24    fluorescent tubes."



      25               Kevin, in view of those statements, do you
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       1    understand the Ducharme patent is disclosing an LED



       2    tube to be used as a retrofit for a fluorescent tube?



       3               MR. HOFFMAN:  Objection, scope.



       4               THE WITNESS:  The best of my



       5         understanding, yes.



       6    BY MR. WARD:



       7        Q.     Okay.  What I'm going to -- I'm going to



       8    quickly read through.  There is a description of two



       9    figures here, Figure 28 and Figure 29.  So I want to



      10    read the disclosure.  I'm going to also show you those



      11    figures.



      12               First, with respect to Figure 28, it says:



      13    Figure 28 shows a typical fluorescent lighting fixture



      14    or other device configured to accept fluorescent



      15    tubes."



      16               And let me just scroll up quickly and show



      17    you Figure 28.



      18               We see here what is described in the



      19    Ducharme patent as the typical fluorescent tube you



      20    see here in 28?



      21        A.     Yes.



      22        Q.     And it identifies that is prior art, so



      23    this is what would have existed prior to this Ducharme



      24    patent, correct?



      25        A.     Yes.
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       1        Q.     Moving back down to column 29, there is a



       2    description of the Figure 29.  And I think it would



       3    probably be most helpful if -- I'm going to read this



       4    disclosure at column 29, line 16, but I want to do



       5    that while we are all viewing Figure 29, so I just



       6    want to follow along with the -- with the disclosure.



       7    So give me a moment here.



       8        A.     Can you zoom in just a little.



       9        Q.     Yeah.  Actually, I'm going to read the



      10    disclosure, but I'm going to show you Figure 29 so you



      11    can follow along with the disclosure.



      12               So column 19, line 16, this is how the



      13    Ducharme patent describes what we are seeing now as



      14    Figure 29.  It says:  "Figure 29 shows one embodiment



      15    of a lighting fixture according to this disclosure



      16    which could be used as a replacement fluorescent tube



      17    in a housing such as the one in Figure 28."



      18               So we saw the prior art in Figure 28, the



      19    fluorescent tube, and now Ducharme is describing the



      20    replacement.



      21               It says:  "The lighting fixture may



      22    comprise, in one embodiment, a variation of lighting



      23    fixture (5000) in Figures 5a and 5b.  The lighting



      24    fixture can comprise a bottom portion (1101) with a



      25    generally rounded underside (1103) and a generally
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       1    flat connection surface (1105).  The lighting fixture



       2    also comprises a top portion (1111) with a generally



       3    rounded upper portion and a generally flat connection.



       4    The top portion (1111) will generally be comprised of



       5    a translucent, transparent, or similar material



       6    allowing light transmission and may comprise a filter



       7    similar to filter (391)."



       8               So it's referencing this as being the top



       9    portion, and it states that this would generally be



      10    comprised of a translucent, transparent or other



      11    similar material allowing light transmission.



      12               The Ducharme patent goes on to say that:



      13    "The flap connection surfaces (1105) and (1115) can be



      14    placed together to form a generally cylindrical



      15    lighting fixture and can be attached by any method



      16    known in the art."



      17               And then it says:  "Between top portion



      18    (1111) and bottom portion (1101) is lighting fixture



      19    (1150)."



      20               Kevin, do you see -- you can see my cursor.



      21    Do you see what is designated as 1150?



      22        A.     Yes.



      23        Q.     The Ducharme patent says that lighting



      24    fixture 1150 comprises generally rectangular mounts of



      25    1153.  So referencing role 1153 is identifying this
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       1    generally rectangular mounting.



       2               And it's true for at least one component



       3    illumination source such as LED 1155, where it says at



       4    least one LED 1155 as we see on Figure 29, there are



       5    multiple LEDs on the surface of 1155.



       6               Would you understand this disclosure,



       7    Kevin, to be disclosing LEDs on a supporting



       8    structure?



       9               MR. HOFFMAN:  Objection, scope and



      10         compound.



      11               THE WITNESS:  It -- it roughly



      12         appears so.



      13    BY MR. WARD:



      14        Q.     The Ducharme patent goes on to say:  "The



      15    strips generally have the component LEDs in a sequence



      16    that separates the colors of the LEDs if there are



      17    multiple colors of the LEDs but such an arrangement is



      18    not required.  The lighting fixture will generally



      19    have lamp connectors for connecting the fixture to the



      20    existing lamp couplers.  The LED system may also



      21    include a control circuit for 2510," which is shown



      22    here in Figure 29.  This circuit may convert the



      23    ballast voltage into D.C. for the LED operation.  The



      24    control circuit (2510) may control the LEDs (1155)



      25    with constant D.C. voltage."
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       1               In view of that disclosure, Kevin, would



       2    you understand that the Ducharme references disclosing



       3    a LED control circuit to control the LEDs on the



       4    supporting structure?



       5               MR. HOFFMAN:  Objection, scope and



       6         compound.



       7               THE WITNESS:  Yeah.  It's getting a



       8         bit much to follow, but I do believe



       9         their -- their attempt was to have a chip



      10         that controlled LEDs.



      11    BY MR. WARD:



      12        Q.     In view of this disclosure, Kevin, would



      13    you understand this disclosure of Ducharme to



      14    generally be disclosing an LED tube to be provided in



      15    a fluorescent tube form factor?



      16        A.     I think it's probably closer to a heat



      17    pump.  There is no heatsink on it.  I think it's -- it



      18    would die in minutes.  There is no connection.  There



      19    are air holes in the bottom, but there is no heatsink.



      20    There is no conduction to the outside of the housing.



      21    It's just -- it's incomplete.  There is a disclosure



      22    there, but it's a very incomplete bulb.



      23        Q.     And where do you see those holes indicated?



      24        A.     On the -- on the part, what is it, 1103,



      25    maybe that's -- I don't know if it's 1103 or if it's
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       1    1101.  But that is not -- there is no flat surface to



       2    conduct the one from the back of this circuit board.



       3    And it's not a viable invention.



       4        Q.     I want to direct your attention to another



       5    portion of disclosure here, Kevin, at column 11,



       6    line 54.  Column 11 of the Ducharme patent at line 54,



       7    it says:  "Figure 4 shows an exploded view of one



       8    embodiment of a lighting fixture of the present



       9    invention.  The depicted embodiment comprises a



      10    substantially cylindrical body section (362), a



      11    lighting module (364), a conductive sleeve (368), a



      12    power module (372), a second conductive sleeve (374),



      13    and an enclosure plate (378).



      14               "It is to be assumed that the lighting



      15    module and the power module contain the electrical



      16    structure and software of lighting fixture (300), a



      17    different power module and lighting fixture (300) as



      18    known to the art, or as described in U.S. patent



      19    application serial number 09/215,624, the entire



      20    disclosure of which is herein incorporated by



      21    reference.



      22               "Screws (382), (384), (386), (388) allow



      23    the entire apparatus to be mechanically connected.



      24    Body section (362), conductive sleeves (368) and (374)



      25    and enclosure plate (378) are preferably made from a
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       1    material that conducts heat such as aluminum."



       2               Kevin, in view of this disclosure, again,



       3    is Ducharme talking about the use of aluminum as a



       4    heat conductive material?



       5               MR. HOFFMAN:  Objection, scope and



       6         compound.



       7               THE WITNESS:  Well, they say that



       8         that is the material.  That is fine.  But



       9         there is no connection.  It's only on the



      10         edges.  And it would die.  It would die



      11         quick.



      12    BY MR. WARD:



      13        Q.     And why would it die quickly, Kevin?



      14        A.     There is -- there is not a good conduction



      15    path from the LEDs on the circuit board to the back



      16    housing.  Just touching on the edges almost doesn't



      17    connect -- conduct at all.  You would have to have



      18    something flat behind the LEDs adequately to get the



      19    heat pools out of that circuit board.  It would die in



      20    minutes.



      21        Q.     I want to move now back to your



      22    declaration, and I'm going to share that on the



      23    screen.



      24               Looking now at your declaration,



      25    paragraph 20, where it states:  "During the 2009 to
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       1    2014 time frame, I was the chief technical officer at



       2    Litepanels."



       3               Furthermore, in the next paragraph,



       4    paragraph 21, you say:  "In and around 2009 to 2010, I



       5    evaluated the viability of creating four foot LED tube



       6    lighting systems specifically intended for the film



       7    and television lighting industry," which you refer to



       8    as the evaluation in quotations there.



       9               Who asked you to perform this evaluation,



      10    Kevin?



      11        A.     Well, no one.  As CTO, I was always looking



      12    for good ideas for the company, and I tried to -- you



      13    know, the most power we could probably put into an LED



      14    tube shaped structure was about 20 watts, and that



      15    amount of light done at motion picture qualities would



      16    probably be less than a regular fluorescent tube, and



      17    that wasn't adequate.



      18               At the time, Kino Flo was using regular



      19    fluorescent tubes, and they were overdriving them to



      20    about double normal brightness.  And so this would be



      21    less than a third as bright as the industries need.



      22    And so I looked at that, and the thermals got in the



      23    way.  That was the main thing.  And there was just no



      24    way to go beyond 20 watts without real thermal issues,



      25    and that would make for a really problematic product.
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       1        Q.     But, Kevin, as part of your role as the



       2    chief technical officer for Litepanels, you were



       3    engaged in performing these types of evaluations,



       4    generally?



       5        A.     Yes.



       6        Q.     Do you remember performing other than



       7    Litepanels?



       8        A.     Many times.



       9        Q.     And what were those?



      10        A.     We looked at competitors' products.



      11    Several times we had -- we had a patent fight with a



      12    guy, I can't think of his name now, and he did



      13    something equally stupid.  He had star -- I think



      14    there were aluminum star packages, and his heatsink



      15    was plastic.  And so it was like putting on a



      16    person -- you know, it was -- it was the exact



      17    opposite of what he should have been doing.  They



      18    would have been better naked in the air than on --



      19    mounted up against a piece of plastic.  And I remember



      20    we looked at that product.



      21               I looked at competitive products from



      22    several -- especially later, not so much in the 2009,



      23    2010 area, but ongoing until I left we were evaluating



      24    competitors' products back in.



      25        Q.     And how did you deliver your conclusions
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       1    when conducting these evaluations?



       2        A.     Well, generally, I spoke to someone else



       3    who was either -- at one time it was Fred Holmes.  He



       4    was an electrical engineer, and I would point out --



       5    we had -- we would do thermostats.  We would get a



       6    thermostat and put it on parts and just prove that,



       7    you know, this looks bad, let's try it.  And we would



       8    try it, and it would just look -- you know, the



       9    temperature would tell us everything that we needed to



      10    know.



      11               And later, it was Rich Rosen.  I would talk



      12    with Rich Rosen and show him what the competition was



      13    doing, what they were doing right and what they were



      14    doing wrong.



      15        Q.     Did you keep notes on your evaluations?



      16        A.     No.  That is -- generally, it was a real



      17    quick look.  I mean, generally, you knew within a



      18    moment of what the problem was, and then all you had



      19    to do was check it and show the other guy and, it's



      20    like, yeah, we are not doing that.  And it was -- it



      21    was just -- it was not formal at all.  It was really



      22    seat-of-the-pants, just really -- it's easy to see a



      23    problem.



      24        Q.     Did you have issues --



      25        A.     It's hard to find good stuff.  Okay?  It's

�





                                                              76







       1    hard to find the good stuff.  But the problems were



       2    easy to find.



       3        Q.     Did you have issues where you were asked



       4    to -- or new products came up that you had already



       5    evaluated and determined that you were not going to



       6    pursue?



       7        A.     It was actually my product at the time.



       8    NASA wanted to use our main plus on the Space Station,



       9    and it was designed to be convectively cooled.  And we



      10    did simulations, we did tests, and we determined that



      11    it would -- it would fail in space, eventually.  And



      12    it costs $10,000 a pound to send one of these up to



      13    the station and on the space shuttles.  And so -- but



      14    they were -- they were dogged, and they were



      15    determined to put this stuff up in space.  And so I



      16    got them to write us a letter to relieve us of



      17    liability of it dying because there was no convection



      18    in outer space.



      19               Well, it turned out there was a ton of fans



      20    in the Space Station, and they were blowing so hard,



      21    it's as good as convection, but we didn't know that at



      22    the time.  The design parameters said that there was



      23    no convection.  That was -- and I just looked at that



      24    and said, oh, our product is going to fail.  It's



      25    going to die.  And so that was probably one time when
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       1    I failed -- or, you know, I suspected my product would



       2    fail.  And they are still up there.  They are still



       3    working, so...



       4        Q.     And specifically at paragraph 22, it's on



       5    the screen here, you say:  "The evaluation



       6    specifically covered designing LED tubular lighting



       7    fixtures, including the unique design challenges



       8    therein."



       9               Did anyone assist you with this evaluation?



      10        A.     No.  It went on for a long period of time.



      11    I was going to China, and I was seeing a lot of



      12    extrusions for this process, for doing exactly this.



      13    And -- and so the 50 people or so that were making



      14    extrusions were selling to 50 other companies on top



      15    of that.  You know, so there was hundreds of companies



      16    making this stuff.



      17               And I would see these lights in China, and



      18    I would ask them, well, how much power do you have?



      19    And everybody, the T8s were limited to about 10 or 15



      20    watts, and the T12s were all limited to about 20 watt.



      21    So just knowing the efficiency of LEDs, there was just



      22    no way of getting past the thermal challenge at that



      23    time.  It's just we couldn't -- I couldn't make a



      24    viable case for it.  This kind of went on for actually



      25    a couple of years as opportunities arose.
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       1        Q.     Did you create any prototypes then?



       2        A.     I tested some prototypes.  I tested some



       3    sections.  I did small pieces.  Because people would



       4    give me samples, say, oh, here is the best -- here is



       5    the best heatsink, you know.  And so they would give



       6    me a little section, and I would bring it back to the



       7    states.  And I tried to fill them, and they never got



       8    good results.



       9        Q.     So you tested the products that were



      10    created by other companies?



      11        A.     Not -- just extrusions.  Extrusions.  We



      12    were trying to -- they were not doing a good job on



      13    engineering.  A lot of it, the people would put stuff



      14    together and not have a thermal paste.  So it's -- you



      15    know, you put -- you put something up against a



      16    heatsink, it doesn't mean the heat is not going to get



      17    transferred.  You have to have conductivity of pace or



      18    something to get it through there.  And they were not



      19    doing that, so I thought, I'll do my own test with



      20    these extrusions, and I never got the results.



      21        Q.     And how did you go about arriving at those



      22    results?  What sort of tests were you performing?



      23        A.     Well, we put -- we put a heat source on



      24    there.  Usually it was just on an LED.  We would put a



      25    resistor with a particular power, and we would -- you
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       1    know, we'd close it up, and we'd put the cover on it,



       2    and we would run it.  Usually it takes 45 minutes to



       3    do a true thermal cycle.  That is where you -- no



       4    more -- if you have 45 minutes, you have convection



       5    air, you generally don't have any change after that.



       6    So we would do 45 minutes, and I'd go over with a



       7    thermal sensor, and we would measure temperatures



       8    around and next to the resistor or in the outside



       9    case, what have you.



      10        Q.     So, Kevin, did you create records of these



      11    tests?



      12        A.     They don't exist anymore if they did.  It



      13    was just notes.  It was never -- it was always just --



      14    I kind of knew it was going to fail, so it wasn't



      15    really a big deal.  It was kind of like, we are going



      16    to try this and -- and I don't believe there is



      17    records exist on that period.



      18        Q.     Kevin, you talk about in paragraph 23, you



      19    reference the time frame.  You talk about 2009 to



      20    2013.



      21               So is this an issue that came up multiple



      22    times during the 2009 to 2013 period?



      23        A.     Yeah.  Well, every time I'd go to try that,



      24    you know, I saw a different heatsink that I thought



      25    was better than the one I had seen before or something
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       1    like that or a new way of mounting LEDs.  Certainly



       2    these had a thermal pad on them as opposed to an



       3    electrical pad.  So there were three pad parts.  And



       4    we tried that.  You know, I kept trying as many



       5    possibilities as I could to -- and we were -- I was



       6    testing multiple things at once.



       7               But generally, it was after one of my trips



       8    to China that I would come back with a sample or



       9    something and try.



      10        Q.     And how did you communicate to your



      11    Litepanel counterparts that this was not worth



      12    pursuing?



      13        A.     Well, usually, I would -- I would just tell



      14    them the results, or they would come over and look at



      15    the results, and they would go, yeah, it's the same



      16    old, same old.  And it was kind of that was -- it was



      17    really pretty -- very informal.



      18        Q.     So you never would have sent an e-mail to



      19    anyone saying, we are not pursuing an LED tube?



      20        A.     I don't believe so. I don't believe so.  I



      21    can't remember -- I never spent that much effort, to



      22    be honest.  It was just never worth it because it



      23    never panned out.  I don't think anybody ever expected



      24    it to work.



      25        Q.     And you reference that "we" had
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       1    discussions.  Other than Fred Holmes, who would have



       2    been involved in discussions?



       3        A.     Rich Rosen maybe.  Later there was a couple



       4    of other engineers.  But mostly, it would be Fred at



       5    that time.  Or I would just, you know -- we have --



       6    one of the partners, Pat Grosswendt, was not



       7    technically savvy, and he would ask me questions about



       8    this stuff, and I would just kind of go off on him and



       9    say, this is just a really bad idea.  So it was more



      10    verbal with Pat and Fred.



      11        Q.     You state, as I mentioned in paragraph 22



      12    of your declaration:  "The evaluation specifically



      13    covered designing LED tubular lighting fixtures,



      14    including the unique design challenges therein."



      15               And you go on to state in paragraph 23:



      16    "As the CTO with a focus on LED lighting technology,



      17    who actually assessed in 2009 to 2010, the viability



      18    or nonviability of LED tubular lighting systems in the



      19    film and TV industry, offers insights that I believe



      20    are indicative of the prevailing opinions and beliefs



      21    of typical lighting equipment designers, i.e.,



      22    designer POSITA as defined above working in the film



      23    and TV industry circa 2009 to 2013, the, quote, time



      24    frame.  I believe the evaluation results also apply



      25    beyond the time frame, i.e. through 2013 and later."
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       1               What do mean by "2013 and later," Kevin?



       2        A.     Well, I was always looking.  You know, I



       3    kept waiting for a good example, you know, or a good



       4    technology.



       5               So this was a period -- around 2013, was a



       6    period where the dielectrics were radically improving,



       7    and the chip design, the surface mount chip itself was



       8    being designed with very low thermal resistance to it,



       9    and so things were getting easier.  But still, I could



      10    never try a good enough way to do anything like this,



      11    so -- and really by '13, I had kind given up on that.



      12    The company was -- I was no longer head of



      13    engineering.  Rich Rosen had taken over.  So I was



      14    really taking more of a backseat in '13, and I don't



      15    believe I did any in '14 at all of those kind of



      16    evaluations.



      17        Q.     You say:  "I believe the evaluation results



      18    also apply beyond the time frame."



      19               Would you believe that those results apply



      20    to current day?



      21        A.     Well, I really haven't paid it much



      22    attention, and so -- I mean, I've always got my eye



      23    open because I see these products, I see what Colt has



      24    done.  They did it somehow.  I don't know how they did



      25    it, but it looks good, works good.  You know, people
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       1    are using them.  So I guess I -- I guess even now, you



       2    know, I am always excited for new technology, and I



       3    can always learn something.



       4               So that is -- I think that is what I meant



       5    with, you know, past 2013.  It's just -- I'm always



       6    doing stuff.  I design great big lights right now.  So



       7    my whole world is thermal.  I'm always looking for a



       8    thermal solution.



       9        Q.     So, Kevin, in the 2009 to 2013 time period,



      10    in that four-year time period, is there any



      11    documentation or material evidence to support that



      12    this evaluation was performed?



      13               MR. HOFFMAN:  Objection, compound.



      14               THE WITNESS:  Yeah.  I -- I don't.  I



      15         don't even have access to e-mails anymore.



      16         I don't have anything.  I don't have -- I



      17         don't -- there is not -- I can -- I can



      18         assure there is not.  Most all this has



      19         always been inadvertently.  Does it work?



      20         No, it doesn't work.  See, okay, we are



      21         done.  It's literally 30 seconds kind of



      22         conversations.



      23    BY MR. WARD:



      24        Q.     There are no documents or evidence to



      25    support that the evaluation was performed then, true?
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       1               MR. HOFFMAN:  Objection,



       2         mischaracterization, asked and answered.



       3               THE WITNESS:  I think -- I think even



       4         the Litepanels, they don't even have an R&D



       5         department anymore.  So there is nothing



       6         left.



       7    BY MR. WARD:



       8        Q.     Paragraph 25 of your declaration, Kevin,



       9    you say:  "Litepanels, as an Emmy award winning



      10    developer of LED-based lighting systems for the film



      11    and television industry, had the technical capability



      12    to develop and manufacture a full range of four foot



      13    LED tube lights starting at least as early as 2009.



      14    More specifically, at the time of the evaluations,



      15    Litepanels had the technical capability to build,



      16    No. 1, single-color LED tube versions, e.g., single



      17    tubes with either 5600 K cool white or 3200 K warm



      18    white LEDs, collectively single color or mono color."



      19               Kevin, in the 2009 to 2013 time frame,



      20    would you agree that it was known to provide a single



      21    tube with either a 5600 cool white or 3200 K warm



      22    white?



      23        A.     Well, the guy that came in 2009 showed me



      24    one, so that was the first instance I knew it to be



      25    done.  I just couldn't make it bright enough.
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       1        Q.     And do you remember what that guy's name



       2    was or the company he was --



       3        A.     I don't remember.  He was a gaffer, I



       4    think.  He just came around trying to sell -- or sell



       5    to us or sell through us.



       6        Q.     Was he an American?



       7        A.     I believe so.  Yes.



       8        Q.     So he was an American citizen and spoke



       9    English?



      10        A.     Yes.



      11        Q.     And you remember him to be a gaffer in your



      12    industry?



      13        A.     It seemed like that's what he was, but I



      14    can't be sure.  I didn't really talk to him.  He was



      15    trying to sell another guy at Litepanels, and I just



      16    don't remember who he was.  And I was looking at the



      17    technology.



      18        Q.     So, Kevin, when you say, "Litepanels had



      19    the technical capability to build the single color LED



      20    tube," you are saying that you had the capability and



      21    could have built the tube at that time as early as



      22    2009, correct?



      23        A.     Absolutely.



      24        Q.     You go on to say that:  "Litepanels had the



      25    technical capability to build, No. 2, two colored
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       1    models, e.g. single tubes containing both 5600 cool



       2    white and 3200 K warm white LEDs, collectively,



       3    bi-color."



       4        A.     Yes.



       5        Q.     In view of that statement --



       6        A.     Yes.  We perfected bi-color, and we



       7    certainly had the ability to make the tube.  We just



       8    couldn't make it bright enough, so it was



       9    counterintuitive to go forward with -- when you don't



      10    have enough -- a light that is as bright as the



      11    competitor's.



      12        Q.     So you knew how to make the bi-color at



      13    that time in 2009, correct?



      14        A.     Yes.  We did.  We had bi-color for two



      15    years by then.



      16        Q.     And tell me what that would have looked



      17    like, Kevin?



      18        A.     It was a 1x1.  A 1x1 -- it was a Litepanels



      19    1x1 Bi-Color is what it was called.



      20        Q.     Would you have had the capability to build



      21    a two-color LED tube at that time?



      22        A.     Yes.



      23        Q.     And what would that have looked like?



      24        A.     It would have been about 20 watts.  It



      25    would have looked -- you know, it would have looked
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       1    like -- it would have been half aluminum on the



       2    backside, and it would have been diffusion on the



       3    front side and traditional connectors on the ends.



       4        Q.     And would it have contained two different



       5    sets of LEDs?



       6        A.     It would have contained the two sets.  It



       7    would have contained 3200 kelvin and 5600 kelvin



       8    electronics.



       9        Q.     And the electronics would have allowed you



      10    to select between driving the tungsten LEDs or the



      11    daylight LEDs, right?



      12        A.     Crossfade.  Crossfade we call it, because



      13    it would be variable.



      14        Q.     What do you mean by "crossfade," Kevin?



      15        A.     10 percent of one, 90 percent of the other,



      16    and that way you could bury the color anywhere between



      17    3200 and 5600.



      18        Q.     You also say it had capability to switch



      19    between those --



      20        A.     You can go 100 percent, or you can go



      21    anything in between.



      22        Q.     And did you attempt to create that product



      23    at that time?



      24        A.     Only through my task to prove that it



      25    wouldn't work.
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       1        Q.     You were testing other people's products,



       2    though, correct?



       3        A.     Well, I was testing sample pieces of



       4    extrusions and what have you.



       5        Q.     What do you mean by the term extrusion,



       6    Kevin?  Explain that to me.



       7        A.     Well, what I found in the Guangzhou light



       8    show was extrusions, and extrusions are both aluminum



       9    and plastic.  And so the diffuser was extruded, and



      10    the aluminum base was extruded.  And the only thing



      11    you had to do was take a circuit board with some



      12    thermal paste on it and stick it down on there, and



      13    you would have what was effectively -- you know, you



      14    could get 20 watts out there.  It might run a little



      15    hot, but it would be an acceptable product for the



      16    general -- the general public, except it would cost a



      17    fortune back then.  The LEDs were still very expensive



      18    then.  But you would have a nice 20 watt product --



      19        Q.     Do you recall -- Kevin, do you recall



      20    testing a bi-color extrusion?



      21        A.     No.  No.  Never did.  In fact, rarely LEDs.



      22    It was usually resistors.  We used resistors instead



      23    of LEDs as heat sources because sometimes the LEDs



      24    would fail.  You know, they were running so hot, so it



      25    made sense to use resistors which didn't burn.
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       1        Q.     Did Litepanels manufacture any of the



       2    extrusions you tested?



       3        A.     Never.



       4        Q.     You never tested a board that would have



       5    been manufactured by Litepanels?



       6        A.     You just asked two different things.  So



       7    can you clarify.



       8        Q.     Certainly.  I'm just trying understand,



       9    Kevin, what it was that you were testing.



      10               Did you test a physical component that



      11    Litepanels themselves created?



      12        A.     We had pieces of circuit boards left over



      13    from things, and I would mount those on to an



      14    extrusion, a piece of an extrusion.  I would put a



      15    resistor on it.  I would put -- I would glue a thermal



      16    sensor on it.  Then I would close all of it, and we



      17    would power it to the same power as an LED would use,



      18    and it would generate the same heat.  And then I would



      19    measure the temperature after 45 minutes, after what's



      20    state -- thermal statement 45 minutes.



      21        Q.     And did you have any varying results?  Did



      22    your results of those tests vary in any way?



      23        A.     A little bit.  There were certain things,



      24    aluminum core circuit boards helped a great deal.



      25    There were certain LEDs, like I say, later in 2013
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       1    range, they came out with these three-pad LEDs where



       2    the center pad was -- you could connect it directly to



       3    a heatsink, and there was similar technologies that



       4    matched that for aluminum core circuit boards.  And so



       5    consequently, you could put all of that together to



       6    get a little better -- a little better performance.



       7    But it was never -- it was never a 50 percent or



       8    100 percent improvement.  It was just small



       9    differences.



      10        Q.     I want to move to paragraph 29 of your



      11    declaration, Kevin.  Paragraph 29, you state that --



      12    in the last sentence here, you say:  "This need for



      13    reliability would have been inherently understood by a



      14    POSITA at the time of the invention, as light emitting



      15    diodes (LEDs), unlike their fluorescent tungsten



      16    counterparts, are extremely sensitive to heat."



      17               What do you mean by that, Kevin?



      18        A.     Well, lights are rarely used just by



      19    themselves.  And generally, they are up against



      20    something.  Generally, they have a diffusion wrapped



      21    around them or over them.  They have -- or a color



      22    correction along -- you know, Litepanels' products



      23    were pretty darn good, but even they occasionally had



      24    a little bit of green or a little bit of magenta, and



      25    you'd put filter on them.  Well, it's just the nature
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       1    of the LEDs that were being manufactured at that time.



       2               And so invariably, you would have black



       3    lamp or filters or diffusion, and that would be like



       4    choking a product.  And they choked our products.  I



       5    can tell you my one (Audio Distortion) everywhere



       6    where constantly, you know, you'd go out and sit and



       7    you'd see what they're doing, and it was like, oh, my



       8    God, they are going to kill.



       9               And it didn't, but it was because -- only



      10    because we didn't believe the data sheets from the LED



      11    companies.  We way over-engineered it for really bad



      12    conditions because that is how they were being used.



      13    They were in hot rooms with thousands and thousands of



      14    watts of other heat coming in, and then putting them



      15    up against things.  They're putting a board over it, a



      16    cardboard up against it or a filter and they're



      17    choking it.



      18               And that is just how -- that is the nature



      19    of motion picture lighting.  That is why it has to be



      20    so right.  And that is why -- that is why we didn't



      21    see household type fixtures or volts, volts, come into



      22    the movie industry.  They flicker.  They didn't have



      23    the thermals.  You know, they didn't have the color.



      24    They had all kinds of problems.



      25               And so motion picture equipment is
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       1    uniquely -- you couldn't have a regular engineer to



       2    say, yeah, come invent something for me, you know,



       3    engineer something for me for the motion picture



       4    industry.  He could design it for the general public.



       5    He wouldn't design it for high -- he wouldn't be



       6    thinking about flicker, you know, how it's going to



       7    react in a camera shutter.  He is not going to be



       8    thinking about brightness.  And he's not going to be



       9    thinking about using it in a bad way.  He is going to



      10    make the fixture nice and cool.  But that is not how



      11    they get used, and that's the big difference with film



      12    equipment.



      13        Q.     So, Kevin, are you saying that the quality



      14    of the LED -- the quality of the diode itself, the



      15    light emitting diode, was less at this time in 2013



      16    then in later years?



      17        A.     Not the (inaudible).



      18               COURT REPORTER:  I'm sorry, can you



      19         repeat that.



      20               THE WITNESS:  The LED diode has



      21         hardly improved in the last five, six



      22         years.  The packaging of the LED has



      23         improved.



      24    BY MR. WARD:



      25        Q.     And how is that?  How has the packaging
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       1    improved?



       2        A.     Both in efficiency and in thermal



       3    management, the thermal conductivity, those two things



       4    have happened.



       5        Q.     And tell me how those --



       6        A.     Well, because you have to have a



       7    dielectric.  The dielectric is something that allows



       8    heat to conduct through but not electricity.  And the



       9    thinner you make that dielectric, the better it



      10    conducts heat.  But at some point, you are going to --



      11    the voltage is going to jump through, and so you have



      12    to juggle those two.  And they're constantly coming up



      13    with different materials, and they've got some great



      14    ones now, that make it a little bit easier.  And



      15    they've made the LEDs such that they capture all light



      16    comes out of not just the top.  So they've improved --



      17    the efficiency really hasn't gone up that much in the



      18    last five years.  It's just packaging.



      19        Q.     And so when you say in the last five years,



      20    so that would be 2019 is around the time it was



      21    packaging improvement?



      22        A.     I don't see hardly anything other than



      23    packaging improvements since 2019.  You are not seeing



      24    real gains in lumens per watt or anything like that.



      25        Q.     Kevin, in paragraph 30 there on the page,
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       1    you say:  "Thus, when employing LEDs for film and



       2    television lighting purposes, highly effective thermal



       3    management of the LED emitters is required."



       4               And how does one go about achieving highly



       5    effective thermal management of LED emitters?



       6        A.     Well, you know, it's multifold.  You



       7    shorten the mechanical path.  You can eliminate -- if



       8    you can eliminate the dielectric, you know, and you



       9    use as many LEDs as you can to spread them out, and



      10    hopefully you have the biggest area possible to cool



      11    from.  And those are -- those are the quick easy ways.



      12    Beyond that, it's hard.  You use special materials.



      13    You use copper instead of aluminum.



      14        Q.     Kevin, are you aware of the evolution of



      15    the circuit board material for LED lighting changing



      16    from fiberglass to aluminum to have better heat



      17    dispersion?



      18               MR. HOFFMAN:  Objection.



      19               THE WITNESS:  I use copper in my



      20         sports lights, so it's 50 percent better



      21         than aluminum.  So, yes, absolutely.



      22    BY MR. WARD:



      23        Q.     And do you recall whether or not fiberglass



      24    was the primary circuit board material at this time in



      25    2013?
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       1        A.     '13 we started having -- there were



       2    aluminum circuit boards in 2013.



       3        Q.     Kevin, in paragraph 32 of your declaration,



       4    you say:  "Proper thermal management becomes far more



       5    challenging if the LEDs are packed in narrow tubes



       6    with other heat-sensitive electronics, such as



       7    heat-producing LED drivers.  Such thermal problems are



       8    further amplified when the narrow width circuitry



       9    becomes encased with an outer diffusion cover needed



      10    to blend the light output from the individual LEDs,



      11    which further blocks and restricts airflow.  This



      12    creates a detrimental heat trap for LED electronics."



      13               Kevin, how are these issues addressed?



      14               MR. HOFFMAN:  Objection to form.



      15               THE WITNESS:  I -- I didn't address



      16         it.  I never came up with a product.  I



      17         couldn't do it.



      18    BY MR. WARD:



      19        Q.     And how was it that those that were



      20    successful were able to address those issues?



      21        A.     I don't know.  I have never -- I have never



      22    seen inside one.  I've never heard how they do it.



      23        Q.     Are you aware, Kevin, of the



      24    miniaturization of surface mount LEDs with improved



      25    thermal connections?
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       1               MR. HOFFMAN:  Objection, scope.



       2               THE WITNESS:  Yes, I do.  The best



       3         ones right now are about a millimeter



       4         square.  They call it packages or something



       5         like that.  They have a name for it.  But



       6         they are shrinking down to one millimeter



       7         now.



       8    BY MR. WARD:



       9        Q.     And would that have been useful in



      10    addressing these thermal issues that you identified in



      11    paragraph 32?



      12        A.     Not --



      13               MR. HOFFMAN:  Objection to scope.



      14               THE WITNESS:  Not without changing



      15         other things, the dielectric layers.  The



      16         small LEDs means you can use a lot more of



      17         them, which would make them a little more



      18         efficient.  You might get a few more



      19         percent, you know, light out of them for a



      20         given total system input.  But you still



      21         have to get the heat through the



      22         dielectrics, through to the heatsink, in as



      23         short path as possible.  And you are still



      24         limited by 60 square inches or so of



      25         available real estate on your aluminum
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       1         heatsink.  So it's -- I still don't -- to



       2         this day I couldn't do it.



       3    BY MR. WARD:



       4        Q.     Kevin, would you agree that aluminum PCBs



       5    with smaller surface mount packages address some of



       6    the thermal issues?



       7        A.     They start --



       8               MR. HOFFMAN:  Objection --



       9               THE WITNESS:  They start -- they



      10         start to.  They start to address some of



      11         issues but not the worst one.



      12    BY MR. WARD:



      13        Q.     And what is the worst one?



      14        A.     The size of the heatsink and dielectrics.



      15        Q.     And talk to me about the heatsink itself.



      16    Is there a minimum size that is needed for the



      17    heatsink?



      18        A.     Well, like I say, my -- my Litepanels



      19    products have six inches of copper, exposed copper for



      20    convection cooling.  The best you can hope for is



      21    about one and a half square inches for the -- for a



      22    tube-like product, a full T12.  That is one-fourth of



      23    what I was used to experiencing as safe.  So it's



      24    counterintuitive to think that would ever -- you can



      25    gain a few percent here or there with different
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       1    tricks, but we are talking 4X, and that is an enormous



       2    amount.  And then -- and then you take bi-color.



       3    Well, now you've got half the area available to get



       4    heat through a dielectric into the heatsink.  You've



       5    made it probably, you know, six times worse than my



       6    products that I trusted.  That is just -- that is



       7    too -- that is too many times more dangerous to me



       8    than heat.  That is a death trap for LEDs.



       9        Q.     Kevin, do you understand that bi-color LED



      10    tubes are now common in the market?



      11        A.     I think so.  I -- from what I've read and



      12    seen on -- at least on their websites.  I have not



      13    seen a lot of them on set.  They are still -- they are



      14    still kind of lacking as far as their overall use on



      15    the set.



      16        Q.     And when you say "on their websites," whose



      17    websites are you talking about?



      18        A.     I looked at Colt's, and I looked at the



      19    Quasar -- whatever you call -- Quasar.  Yeah, Quasar.



      20    I looked at both of those, and they -- you know, they



      21    show them on set, but I -- I have asked some of my



      22    friends.  You know, you are out there every day, you



      23    are out there every day, do you see any of that?  You



      24    know, everything is a very striking order, or what



      25    have you, these different lights that are out there,

�





                                                              99







       1    the Vortexes and stuff.  These lights are not really



       2    used that much in the industry.



       3        Q.     Have you heard of any of the bi-color LED



       4    tubes that are on the market having the thermal issues



       5    that you've identified?



       6        A.     I haven't, that I -- because, again, they



       7    are not hardly out there.  That's one of the things is



       8    they're not really in full use like other traditional



       9    motion picture lights are.  So it's hard to get a read



      10    on there.  My friends and my coworkers have not used



      11    them.



      12        Q.     Are you aware of a thermal failure for a



      13    bi-color light tube?



      14        A.     No, not at all.



      15        Q.     I want to move now to paragraph 36 of your



      16    declaration.  You state:  "Moreover, when single tube



      17    lights are employed in film and TV lighting, they are



      18    commonly positioned vertically.  The vertical



      19    orientation of thermal dynamics of narrow tube lights



      20    are completely different from conventional LED



      21    replacing in the tube industry.



      22               Specifically, the heat emitted from LEDs at



      23    the bottom of the tube is drawn upwards and absorbed



      24    by the LEDs at the top of the tube when positioned



      25    vertically?"
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       1               Can you describe to me what it is that you



       2    identifying here about the position of the lighting?



       3        A.     It's a heat chimney.  When you take a light



       4    and put it vertically, the air up here is heated



       5    before it even gets the chance to go to the heatsink.



       6    So the LEDs at the bottom are one temperature, and the



       7    higher you go up, the hotter they get.  They are



       8    ingesting heat from the lower LEDs.



       9               And that can cause all kinds of problems.



      10    The forward voltages of the LEDs change.  And at that



      11    point, you might actually burn out the LEDs at the top



      12    from both heat and from a different current level than



      13    the LEDs at the bottom.  And, of course, your color is



      14    going to change.  It changes the color of the glue



      15    diode, which in turn changes the color coming through



      16    the phosphors, but then the phosphors state here, it



      17    all changes.  And the brightness changes, and you get



      18    a color shift.



      19               And it happens over time.  So you start out



      20    with a cold volt.  You do your readings.  You are



      21    ready to shoot.  And 15, 20 minutes later, you've got



      22    a completely different brightness and a completely



      23    different color.  And you are trying to cut the scene



      24    together, and you've got two different colors.



      25        Q.     Isn't the purpose of the chimney, Kevin, to
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       1    dissipate heat?  In other words, it would help with



       2    heat dissipation to have the high color tube in the



       3    vertical orientation?



       4        A.     A chimney --



       5               MR. HOFFMAN:  Objection --



       6               THE WITNESS:  A chimney does not



       7         reduce heat.  It -- it affects -- it causes



       8         convection.  And convection is great if



       9         it's cool.  But you've got a convection at



      10         the bottom, and you've got a convection at



      11         the top, but the temperatures of that



      12         convective air is completely different.



      13               We had -- I had this problem at



      14         Litepanels.  We made a light that was four



      15         by four feet, and the ones at the top got



      16         hot from all of the ones at the bottom, and



      17         we decided not to sell that product.



      18    BY MR. WARD:



      19        Q.     Kevin, I want to move now to paragraph 65



      20    of your declaration.  Paragraph 65 states:  "As chief



      21    technical officer of Litepanels, I was personally



      22    responsible for the CRI fidelity of the LEDs used in



      23    our lighting systems, and I was constantly frustrated



      24    with the disparity between the CRI values advertised



      25    and their actual performance that I personally
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       1    experienced as Litepanels and rarely got the CRI



       2    advertised during the time frame."



       3               Paragraph 66, you say:  "Additionally, in



       4    the pursuit of high-quality broad-spectrum LED



       5    lighting with a superior CRI, LED manufacturers



       6    deployed a combination of different phosphors directly



       7    on top of blue LED emitters.  However, a notable



       8    challenge arising due to heat sensitivity of these



       9    phosphors, certain phosphors are more susceptible to



      10    heat, leading to distinct color reactions when exposed



      11    to excess heat.  This phenomenon manifests some colors



      12    dropping out sooner than others, e.g., resulting in



      13    overall color shifts and a loss of high CRI, a



      14    consequence of the detrimental impact of heat on



      15    phosphors."



      16               Kevin, I want to ask, are you familiar with



      17    MacAdam's binning?



      18        A.     Yes.



      19        Q.     And what is that?



      20        A.     It's a system of binning that came out, I



      21    don't know, it must have been 2012 was -- they had



      22    really simple binning before that.  So there wasn't



      23    binning before Nichia.  And then they came out, and



      24    they had like seven bins, and they were gigantic bins.



      25               Which means the color within a bin could
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       1    vary a great deal, and then as it got more



       2    sophisticated, they started doing bins in a much



       3    smaller fashion.  You could really get the color



       4    temperature.  You could pick your deviation away from



       5    the black body line.  And then they had bins on bins,



       6    so they also had bins for voltage.  They had -- then



       7    the blue dye, it's a blue dye actually had quite a



       8    variance in those.



       9               So you started out by binning your blue



      10    dye.  Then you would make a LED, and you would try and



      11    have a target for a particular area that it would be



      12    like a shotgun, and it would go everywhere.  But then



      13    they used robots and, you know, photometers to read



      14    them, and maximum and brightness.  So they had bins



      15    for brightness.  They had bins for color.  And then



      16    they had bins for the deviation off of the black line.



      17        Q.     And is that a way, Kevin, to address the



      18    issues that you identified in paragraphs 65 and 66 of



      19    your declaration?



      20        A.     It -- it helped, but there was two things



      21    going on.  Again, everybody was trying to match the



      22    leaders, and whether it was a little less or the high



      23    power leads or Nichia, they had these great data



      24    sheets, and everybody tried to match the data sheet,



      25    even though it was complete falsification in this
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       1    direction a lot of times, that the lifetimes -- it was



       2    more than just phosphors and what have you.  There



       3    was -- there was complete -- I had no faith in any



       4    data sheet up until about 2012.



       5               And at that point, they all had to come to



       6    Jesus.  They all had to get -- they had to tell the



       7    truth and -- because they were just getting caught in



       8    lies.



       9               And so there was this moment where all of a



      10    sudden all the bogus data sheets all cleaned up, and



      11    so you kind of knew, oh, crap, I've got a thermal



      12    management problem, or, oh, I'm not getting the bin



      13    that I think I really am getting, and, oh, I didn't



      14    realize I was getting different voltages.



      15               And so there is many kinds of bins, many,



      16    many kinds of bins.  And it doesn't necessarily solve



      17    all the problems, but at least it can -- it can make



      18    one problem go away, you know, it can minimize them.



      19        Q.     Kevin, I'm going to share on screen now



      20    paragraph 81 from your declaration.  You state:  "I



      21    have been informed that since 2013, Colt LED has



      22    successfully designed and commercialized a warm and



      23    cool white bi-color version of the LED core tube



      24    system to the film and TV market, including operating



      25    at or above 20 watts being input to one half of the
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       1    LEDs at a time and producing over 1,000 lumens in a



       2    four foot T12 tube with low green bias under 5 points



       3    and a CRI of 90."



       4               So, Kevin, how long after 2013 did Colt LED



       5    successfully design its tube?



       6        A.     I don't know.  It was after -- it was --



       7    you know, this -- it's after that.  So I was informed,



       8    you know, a few weeks ago or a few months ago of this.



       9    I didn't -- I didn't know it.  I mean, I'd seen stuff,



      10    but I didn't -- you know, and I assumed everybody has



      11    gone over 90 CRI in lumens now.  It was very uncommon



      12    in 2013, but it's become almost a requirement -- it is



      13    a requirement at this time.



      14        Q.     When was the first time you recall seeing a



      15    bi-color LED tube that could meet the specifications



      16    identified in paragraph 81?



      17        A.     2018 maybe, something around there.



      18        Q.     And which product was that; do you recall?



      19        A.     I don't remember.  It was at a trade show,



      20    and they were spouting, you know, the specs, and I am



      21    like, wow, you did it.



      22        Q.     It's your understanding that in 2013, a



      23    Colt bi-color tube did not produce the specifications



      24    identified in paragraph 81?



      25               MR. HOFFMAN:  Objection,
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       1         mischaracterization.



       2               THE WITNESS:  I have no idea.



       3    BY MR. WARD:



       4        Q.     You are not aware of Colt having a bi-color



       5    LED tube in 2013 to meet these specifications?



       6               MR. HOFFMAN:  Objection --



       7               THE WITNESS:  I was unaware of the



       8         existence of Colt in 2013.



       9               COURT REPORTER:  Counsel, did you



      10         object?



      11               MR. HOFFMAN:  Yes.  Objection,



      12         mischaracterization.



      13               Did you hear the witness's answer?



      14         Because I didn't.



      15               COURT REPORTER:  Yeah, can you repeat



      16         your answer, please.



      17               THE WITNESS:  I was unaware of the



      18         existence of Colt in 2013.



      19    BY MR. WARD:



      20        Q.     So, Kevin, you say here, paragraph 79:



      21    "Within the specialized area of film and TV lighting,



      22    my evaluation showed the LED core tube system was



      23    likely to fail.  Therefore, we, Litepanels,



      24    deliberately chose not to proceed.  A POSITA at the



      25    time of Colt's invention would have made the same
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       1    decision."



       2               When did you change your mind with respect



       3    to that evaluation, Kevin, that it would not be likely



       4    to fail?



       5        A.     Well, it was --



       6               MR. HOFFMAN:  Objection.



       7               THE WITNESS:  -- it was ongoing.  If



       8         you remember, my answers from before were



       9         similar to this.  I decided in 2009 that we



      10         weren't going to do it, but I kept an open



      11         mind, you know.  And every time I'd go to a



      12         trade show and I saw some new extrusion or



      13         product that I thought could improve the



      14         results, I would try it.  So it went on for



      15         three or so, almost four years I thought.



      16         I kept looking, at least.  So it wasn't



      17         just one big drop of the hammer.  It was



      18         beginning of 2009 all the way through 2012



      19         or going into 2013.



      20               MR. WARD:  Okay.  We have gone a



      21         little over an hour now, Kevin.  So why



      22         don't we take a break, just a quick break,



      23         unless someone needs a longer break.  We'll



      24         come back at 30 minutes after the hour.



      25         Sound good?
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       1               MR. HOFFMAN:  Okay.



       2               MR. WARD:  Okay.  Off the record.



       3               (Recess taken.)



       4    BY MR. WARD:



       5        Q.     Kevin, you indicated that you have not seen



       6    significant use of bi-color LED tubes on commercial



       7    image recording set; is that correct?



       8        A.     I call them high end, you know, motion



       9    pictures and high end advertising, which has really



      10    been the core of my experience and my exposure.  And



      11    my friends, my former employees, they are small



      12    production stuff all over the world, that I am sure



      13    they use it.  But it's not -- it's not mainstream



      14    stuff.



      15        Q.     So in your experience, you are not aware of



      16    a high demand for bi-color LED tubes in the



      17    mainstream?



      18        A.     No --



      19               MR. HOFFMAN:  Foundation, scope.



      20               THE WITNESS:  Not to my knowledge.



      21    BY MR. WARD:



      22        Q.     Kevin, I want to ask you -- I just have a



      23    few questions remaining, and I want to ask you, Kevin,



      24    about -- go back to the patent at issue, and I'm going



      25    to share on scene Exhibit 1001.  And this is the '582
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       1    patent that is the patent at issue in IPR 2023-613.



       2               And as we discussed earlier, do you recall,



       3    Kevin, that Guillermo Macias is listed as the sole



       4    inventor on the '582 patent?



       5        A.     Yes.



       6        Q.     And do you understand, Kevin, that was



       7    Mr. Macias the inventor of tungsten LEDs?



       8               MR. HOFFMAN:  Objection, scope.



       9               THE WITNESS:  I believe Nichia was



      10         invention of tungsten LEDs.



      11                  (Reporter clarification.)



      12               THE WITNESS:  Nichia, N-I-C-H-I-A.



      13    BY MR. WARD:



      14        Q.     Do you understand Mr. Macias to be the



      15    inventor of daylight LEDs, Kevin?



      16               MR. HOFFMAN:  Objection.



      17               THE WITNESS:  No.  It was Nakamura at



      18         Nichia.



      19    BY MR. WARD:



      20        Q.     Do you understand Mr. Macias to be the



      21    inventor of LED tube lighting in a T8 form factor?



      22        A.     No.



      23        Q.     Do you understand Mr. Macias to be the



      24    inventor of LED tube lighting in a T12 form factor?



      25        A.     No.
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       1        Q.     Do you understand Mr. Macias to be the



       2    inventor of a bi-color LED tube light that has both



       3    tungsten LEDs and daylight LEDs?



       4               MR. HOFFMAN:  Objection, scope.



       5               THE WITNESS:  I don't know.



       6    BY MR. WARD:



       7        Q.     Were you aware of a bi-color LED tube prior



       8    to mid 2013?



       9        A.     No.



      10        Q.     Do you understand Mr. Macias to be the



      11    inventor of a bi-color LED tube with tungsten LEDs and



      12    daylight LEDs?



      13               MR. HOFFMAN:  Objection to scope,



      14         form.



      15               THE WITNESS:  It would be speculative



      16         to know if he is the inventor or if he is



      17         just an inventor.



      18    BY MR. WARD:



      19        Q.     And what would be the difference in those?



      20        A.     More knowledge.



      21        Q.     What do you mean "more knowledge"?



      22        A.     Well, if you can show me somebody else who



      23    had that exact same thing in a design for motion



      24    pictures and all of its qualities, before this date,



      25    then maybe.  But -- but as is, this is the best I
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       1    know.  I don't know who invented what when, except



       2    that he -- he filed for this at that date.  But I



       3    don't know if in front of you.  I'm not aware of any



       4    knowledge that they are.  But I also don't -- I just



       5    don't -- I don't know what I don't know.



       6        Q.     And what do you understand that Mr. Macias



       7    invented in the '582 patent?



       8        A.     He put bi-color with the -- more than a



       9    thousand lumens, very high CRI.  And the electronics



      10    inside do the crossfading, and that is pretty amazing.



      11        Q.     And, Kevin, how do you understand



      12    Mr. Macias was able to address the thermal issues that



      13    you have identified?



      14        A.     I have no idea.  I really don't.  I have



      15    not seen inside one or -- I haven't even seen good



      16    close-ups to one.  So I have no idea how he managed



      17    it.



      18               MR. WARD:  Thank you, Kevin.  I have



      19         no further questions.



      20               MR. HOFFMAN:  Okay.  I would like to



      21         take a break for maybe five minutes.



      22               (Recess taken.)



      23               MR. HOFFMAN:  I have no questions.



      24               MR. WARD:  Yeah, I would like a



      25         rough, and I also would like Kevin to read
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       1         and sign.  Regular delivery.



       2               MR. HOFFMAN:  The rough.  The



       3         transcript itself, no.  We may order it



       4         later.  But just the rough for now.  Also,



       5         I would like to reserve for the witness to



       6         read and sign.



       7               (Deposition adjourned at 6:43 p.m.)
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