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l. INTRODUCTION

Patent Owner’s (“PQO”) challenges to the Petition are limited to the “trans-
mission interval” and “wherein transmission ... is suspended” elements. PO’s ar-
guments, however, rely on mischaracterizations of the Petition, the prior art refer-
ences, and the 887 patent claims themselves. With no dispute that the prior art
discloses or renders obvious the remaining claim elements, Claims 1, 3-8, 14-15,
and 18 (“Challenged Claims™) are unpatentable. Ex. 1052 (“Neikirk Reply”), {{1-
7.

Il.  CLAIM CONSTRUCTION

As the Board recognized, claim construction is unnecessary here. Decision
to Institute (Pap. 12, “DI”), 15. Indeed, the Challenged Claims are obvious based
on the prior art in the Petition under either party’s proposed construction, as ex-
plained in the Petition (e.g., 14-15) and further explained in 88I1I-1V below. Nei-
kirk Reply, {8.

To the extent the Board is inclined to construe these terms, however, PO’s
proposed constructions are wrong for the reasons set forth below. PO already had
its opportunity to amend the claims, and it would be improper to allow PO to limit
the unamended claim scope for purposes of this IPR solely to try to dodge Peti-
tioner’s cited prior art. See 37 C.F.R. 842.121(a)(1).

A.  “transmission interval” ([1.e])
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While no construction is necessary for this term, to the extent the Board con-
siders the construction of “transmission interval,” the term should be given its plain
meaning. Despite agreeing that the term “transmission interval” need not be con-
strued, PO nonetheless asks the Board to construe “transmission interval” as the
“space of time between successive transmission periods,” and separate from “poll-
Ing periods,” without reason. POR, 1, 15-16. It is unclear whether PO is arguing
that the “transmission” and “polling” intervals must be separate or whether PO is
arguing that the “transmission” and “polling” periods themselves cannot overlap.
See id. Regardless, neither PO’s improperly narrow construction, nor its arbitrary
and ambiguous application of its own construction to further narrow the scope, is
supported. As addressed below, PO’s construction and various interpretations of it
should be rejected. Neikirk Reply, 9.

First, PO asserts that the word “interval” requires a “transmission interval”
to be a “space of time between successive transmission periods” (POR, 15-16), but
the *887 specification discloses the transmission interval including the transmission
periods. See, e.g., 887, 9:27-30 (“[t]he interval 338 may be considered a time be-
ginning at the start of a period 336 and ending at the start of the next consecu-

tive interval 338.”).1 Fig. 4 is illustrative—showing transmission intervals (ele-

1 Unless otherwise indicated, all emphasis is added.
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ment 338) that include transmission periods (element 436):
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"887, Fig. 4, 9:27-30 (“The interval 338 may be considered a time beginning at the
start of a period 336 and ending at the start of the next consecutive interval 338.”),
10:59-63 (describing Fig. 4 as illustrating an example transmission interval that
spans from the end of a first transmission period to the end of a successive trans-
mission period); Neikirk Reply, 110. Indeed, the *887 uses the terms “period” and
“interval” consistent with this understanding of the claim: a “period” may be a time
window that is part of an “interval.” *887, 3:28-40, 9:30-50, 10:57-11:8 (discussing
a “transmission period” within a “transmission interval); Neikirk Reply, 110. PO
does not provide any basis for excluding this embodiment.

Second, to the extent PO contends that a “period” must be a regular “period-
ic interval” (POR, 16-17), this also is contrary to the plain meaning of the claim

and the specification. Indeed, PO acknowledges that the *887°s “transmission in-
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terval” is variable. POR, 5, 16-17. Moreover, the specification disclosures cited by
PO of a “periodic” transmission interval describes only one embodiment, in which
a period is variable—not regular: “[iJn an embodiment, ... [t]he information is
transmitted during a variable periodic interval for transmitting the information.”
"887, 2:8-20 (emphasis added); see also 887, 9:24-50, 12:34-48 (periods occur
with “variable frequency” and can be “extended” or “shortened”), Fig. 4 (see
above depicting variable frequencies); Neikirk Reply, 111.2

Third, to the extent PO improperly seeks to add in a limitation requiring
“polling” and “transmission” intervals to be separate and thus different from one
another (see, e.g., POR, 16-17 (arguing the “report block” does not occur within “a

periodic interval other than ... the ‘polling interval,”” and stating that there is no
disclosure of “a ‘transmission interval,” ... separate from the identified “polling in-
terval’”), this is also unsupported. PO cites no disclaimer or lexicography to ex-
clude “polling” and “transmissions” intervals that are overlapping. Omega Eng’g,
Inc. v. Raytek Corp., 334 F.3d 1314, 1323 (Fed. Cir. 2003) (holding that negative

limitations must find support either in “the words of the claim” or through an “ex-

press disclaimer or independent lexicography in the written description that would

2 Dr. Iglesia parrots PO’s argument and likewise does not provide any additional

explanation in support of this assertion. Ex. 2006, { 46.
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justify adding that negative limitation™) (citing CCS Fitness, Inc. v. Brunswick
Corp., 288 F.3d 1359, 136667 (Fed. Cir. 2002)). To the contrary, the 887 dis-
closes that the “controller 508 may also synchronize the timing of the polling peri-
ods 336 and/or transmission periods 436” such that the polling and transmission
intervals are “synchronized intervals”—meaning that these intervals may be the
same. '887, 14:10-23. Neikirk Reply, 112.

Regardless, contrary to PO’s arguments, Kates-711 and Kates-505 disclose
the “transmission interval,” as detailed in the Petition and further explained below
in 8111, both under the plain and ordinary meaning of the term and even under PO’s
improper construction. See Pet., 31-36, 66-67; Neikirk, 1185-89, 160; Neikirk Re-
ply, 113.

B.  “wherein transmission ... is suspended in response to detecting a
chanlg]e in the sensed condition within the predetermined range”

([1.e])

Because the prior art discloses the term regardless of whether PO’s proposed
construction is adopted or the plain and ordinary meaning is applied, the Board
need not address this construction. Neikirk, 1190, 160; see also DI, 15. But to the
extent that there is a dispute, the term should be given its plain meaning, which is
consistent with the ecobee district court construction that PO purports to adopt
here, and inconsistent with PO’s characterization of the same. Neikirk Reply, 114.

The ecobee district court stated that its construction addresses a dispute over
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the term “suspended,” and consistent with the “well-understood” and “ordinary”
meaning of that term, construed “suspended” to require that a transmission “that
would otherwise occur is stopped.” Ex. 2002, 7-8; see also POR, 9.2 In doing so,
the court rejected PO’s prior argument that the term “suspend” does not require
“information ‘that would otherwise occur’ be ‘stopped’ from transmission,” and
rejected its other arguments as either unsupported or contrary to the term’s plain
meaning as well. Ex. 2002, 7-8. Neikirk Reply, {15.

PO improperly interprets the ecobee construction to argue that “forbearance”
of a transmission, or “refraining from transmission,” that would otherwise occur is
not enough (e.g., POR, 17-18), but this characterization of the ecobee construction

Is unsupported. The ecobee district court decision is clear that the specification

3 PO purports to adopt, but misquotes, the ecobee district court construction of:
“wherein the transmission of the most recent reading of the indicator that would

otherwise occur is stopped for the remainder of the transmission interval in re-

sponse to detecting a change in the sensed condition within the predetermined
range.” Ex. 2002, 8 (underlined language is omitted from PQO’s construction). The
difference in these constructions is immaterial to PO’s arguments and the prior art
discloses this element under the ecobee construction as well for the same reasons

set forth in the Petition and below. Neikirk Reply, 114-15
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does not “contradict[]” the plain meaning of “suspend.” See Ex. 2002, 7-8. If a
transmission occurs unless there is no change in a sensed condition within the pre-
determined range, “refraining” or “forbearing” from transmission based on that de-
termination is suspending that transmission under the claim’s plain meaning and
the ecobee construction because, if a different determination is made, transmission
would occur. Neikirk Reply, 116.

This understanding is consistent with how the 887 describes that a transmis-
sion is “suspended.” For example, the specification discloses suspending transmis-
sion “for periods of a transmission interval for which no change in the indicator
has been identified”—i.e., transmission occurs when a change is identified, and is
suspended when no change is identified. 887, 3:36-38. Indeed, this is similar to
the language of claim 1 (“...suspended in response to detecting a chan[g]e in the
sensed condition within the predetermined range”). Neikirk Reply, 117.

Similarly, PO’s characterization of the ecobee construction as requiring
transmission to have “otherwise occurred as a result of ‘the transmission inter-
val’” (POR, 18) likewise improperly limits the suspension to a different and unre-
cited specific cause: the “result” of the transmission interval. The claims do not
require suspension based on the result of a “transmission interval”; the suspension
Is instead “in response to detecting a change in the sensed condition within the

predetermined range.” The district court already rejected PO’s arguments for a dif-
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ferent construction because those arguments provided “only reasons for transmis-
sion.” Ex. 2002, 7-8. PO’s argument here repeats this same flawed logic. Neikirk
Reply, 718.

To the extent PO contends that suspension must be notwithstanding “a flag
being set identifying a transmission may be pending” (e.g., POR, 5, 8-9 (citing Ex.
2002, 7), 17-18), this improperly limits the claim to one embodiment. The disclo-
sure PO cites states merely that a processor “may control the transceiver 216 to
suspend the transmission of information, notwithstanding a flag being set identify-
Ing a transmission may be pending” (’887, 11:10-12)—an optional feature not re-
quired by this claim language.* The claim language itself already recites what is
required of the suspension: that it is “in response to detecting a change[] in the
sensed condition within the predetermined range.” Neikirk Reply, 1109.

This term should be given its plain meaning. But regardless, as set forth in
the Petition and discussed below, the prior art discloses this term under both its
plain meaning and PO’s mischaracterization of the ecobee construction. Neikirk
Reply, 120.

I1l. KATES-711 (GROUNDS 1-4) AND KATES-505 (GROUNDS 5-12)
DISCLOSE “TRANSMISSION INTERVALS”

As explained in the Petition, both Kates-711 and Kates-505 disclose “the

transceiver is configured to transmit a most recent reading of the indicator stored in
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the memory during a period of a transmission interval...” as recited in [1.e]. Pet.,
31-36, 64-68. PQO’s arguments to the contrary improperly read limitations into the
Claims, and should be rejected. POR, 14-17.° Neikirk Reply, 121.

As the Petition details, Kates-711 and Kates-505 each disclose a process of
“periodic monitoring” during which the system periodically performs a process in
which it “enters a block 706 where the sensor unit 102 takes a sensor reading from
the sensor(s) 201. The sensor data is subsequently sent to the monitoring computer
113 in report block 707.” Kates-711, 15:50-16:4; Kates-505, 12:32-54; Pet. 32 (cit-
ing Pet. 22), 67. Each of the periodic intervals of “periodic monitoring” is a [1.e]
“transmission interval,” during which there is a [1.e] “transmission period” that in-
cludes a “report block.” Indeed, Kates-711 and Kates-505 explicitly disclose that
“the sensor unit 102 reports [sensor] readings at regular intervals.” Kates-711,
18:56-57; Pet., 22, 27; Kates-505, 15:29-31; Pet., 65-66. These teachings therefore
disclose the claimed “transmission period” within a “transmission interval.” In-
deed, the *887 patent includes a similar disclosure of a “transmission period” 436

occurring within a “transmission interval” 338:

® Contrary to PO’s assertion, Petitioner does not rely on Mueller for a “transmis-

sion interval.”
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"887, Fig. 4; see also 887, 9:27-30 (“Each period 336 recurs at a variable frequen-
cy or interval 338. The interval 338 may be considered a time beginning at the
start of a period 336 and ending at the start of the next consecutive interval
338.”); see also id., 10:59-63 (“FIG. 4 illustrates a transmission interval for a de-
vice configured for dynamic value reporting. For example, a processor 214 may
control or trigger the transceiver 214 to communicate information during a trans-
mission period 436.”); Neikirk Reply, {22.

PO’s arguments to the contrary rely on an incorrect construction of the
claims (see 81l1.A), and mischaracterize the Petition. Contrary to PO’s argument
that the report block “is not periodic and is not an interval” (POR, 16), the Petition
explains that the “report block 707" occurs during an “interval” (which Kates-711
and Kates-505 also call a “period”) of “periodic reporting”; this interval is the [1.€]

“interval,” and the [1.e] “period” is a period of time that includes, e.g., the time

10
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that “report block 707 occurs. Pet. 32; see also Kates-711, 15:50-64, 18:56-57;
Pet., 22, 27; Kates-505, 15:29-31; Pet., 65-66. Because this “report block 707" oc-
curs at each interval of periodic reporting, Kates-711 and Kates-505 therefore each
disclose a period of time including the “report block” (i.e., [1.e] transmission peri-
od) that repeats in each interval ([1.e] transmission interval) of periodic reporting.
Neikirk Reply, 123.

PO’s further argument that the “report block 707 takes place within the
“polling interval” and not the “transmission interval” (POR 16) relies on PO’s im-
proper negative limitation requiring that the “polling” and “transmission” intervals
be different. As explained in 8II.A, PO’s construction is both improper and am-
biguous as to what PO contends is required. But regardless of what PO contends is
required, PO’s construction is met by Kates-711 and Kates-505. If PO contends
the polling and transmission periods must be separate, then as cited in the Petition,
“report block 707” and “block 706" are separate, periodic blocks that each occur at
different, non-overlapping times. Kates-711, 15:50-16:4; Pet. 32-35; Kates-505,
12:32-54; Pet. 67. And if PO contends that there have to be distinct periodic
transmission and polling intervals, then Kates-711 and Kates-505 disclose trans-
mission intervals that start at different times: transmission intervals that begin at
each “report block™ 707, and polling intervals that begin at each sensor reading

block 706. See Pet., 32; see also id. 22 (citing Kates-711, 18:56-57), 24-29 (citing

11
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Kates-711, 15:50-16:7, Fig. 7), Pet., 65-66 (citing Kates-505, 12:32-59, 15:29-31,
Fig. 7). Indeed, the *887 discloses an embodiment that is similar to Kates-711’s
and Kates-505’s disclosures of coordinated, separate blocks 706 and 707 for read-
ing and transmitting sensor data: the *887 discloses that the “timing of the polling
periods 336 and/or transmission period 436" are “synchronized intervals for report
and receiving information.” ’887, 14:10-23. Kates-711’s and Kates-505’s disclo-
sures thus meet this element under any purported interpretation of PO’s in the same
way as an embodiment in the *887 itself. Neikirk Reply, 1124-27.

Kates-711 and Kates-505 disclose this element under both its plain meaning
and PO’s construction. Neikirk Reply, 128.
IV. KATES-711 (GROUNDS 1-4), KATES-505 (GROUNDS 5-12), AND

MUELLER (GROUNDS 9-12) DISCLOSE “WHEREIN TRANSMIS-
SION ... IS SUSPENDED”

As the Petition details, each of Kates-711, Kates-505, and Mueller discloses
“wherein transmission ... is suspended.” Pet., 31-36, 66-67, 72-74; see also Nei-
kirk, 1185-89, 160, 168-172. PO’s attempt to distinguish Kates-711, Kates-505,
and Mueller relies on its mischaracterization of the ecobee district court construc-
tion and imposes limitations that are inconsistent with the plain meaning of the

Challenged Claims, and should be rejected. Neikirk Reply, 129.

12
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A. Kates-711 and Kates-505 disclose that transmission is “suspended
in response to detecting a chan[g]e in the sensed condition within

the predetermined range” by “not transmitting data that falls
within a normal range” to “conserve[] power”

As shown in Fig. 7, Kates-711 and Kates-505 (Grounds 1-12) disclose a cy-
cle of processes that repeat during each reporting period or interval of “periodic
monitoring,” including block 706 when the sensor unit takes a sensor reading, and

“report block 707” for reporting the sensor reading to a monitoring computer.

0
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Kates-711, Fig. 7, 15:50-16:4; Kates-505, Fig. 7, 12:32-54; Pet., 32, 67; Neikirk,
1185-87. During each of the periodic report blocks 707, transmission occurs if the

data is deemed “sufficiently anomalous.” Kates-711, 4:39-42, 5:12-16, 13:8-23;

13
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Kates-505, 1:61-64, 2:34-38, 9:55-10:3; Pet., 32, 66-67; Neikirk, 1188-89. Be-
cause this determination of whether to transmit occurs during each interval of “pe-
riodic monitoring,” as shown in Fig. 7, this “report block” occurs periodically.
Kates-711, 15:50-16:4; Kates-505, 12:32-54; Pet., 26-27, 31-36, 67. Such periodic
transmission that would otherwise occur, however, is suspended or stopped, as PO
contends the term requires (POR, 8-9), when the sensor data “falls within a normal
range,” at least until the next transmission cycle. Kates-711, 13:8-23; Kates-505,
9:55-10:3; see Pet., 32, 67; Neikirk, 1188-89; Neikirk Reply, 130.

Specifically, Kates-711 and Kates-505 teach that when the processor re-
ceives data from the sensor for transmission, the processor “evaluates the data re-
ceived from the sensor(s) 201.” Kates-711, 13:8-16; Kates-505, 9:55-63; Pet. 32-
35, 67. Based on this evaluation, the processor then suspends certain transmissions
that would otherwise occur in order to “conserve[] power by not transmitting data
that falls within a normal range.” Kates-711, 13:14-19; Kates-505, 9:61-66; see
Pet., 32, 67; Neikirk, 1188-89. These Kates-711 and Kates-505 disclosures of
transmitting data that is “sufficiently anomalous” and not transmitting data that
“falls within a normal range” are similar to the *887’s disclosure that “information
may be communicated in response to a comparison that identifies a change in
the sensed condition,” and “transmission ... may be suspended” if “no change in

the indicator has been identified.” ’887, 3:32-37. See Pet., 32-33 & n.8, 67; Nei-

14
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kirk, 1188-89. The fact that Kates-711 and Kates-505 do not use the word “sus-
pend” to describe this same functionality is irrelevant. See, e.g., In re Gleave, 560
F.3d 1331, 1334 (Fed. Cir. 2009) (noting that a prior art reference need not satisfy
an ipsissimis verbis test). Neikirk Reply, {31.

To the extent PO argues that suspending requires suspending the transmis-
sion to occur “during the period of the transmission interval” or that the transmis-
sion is “pending” before suspension (see POR 2-3, 9), that argument improperly
reads in a requirement that is disclosed in only one embodiment of the specifica-
tion and relies on PO’s improper construction of “transmission interval”’—see
811.B. Nevertheless, as explained above in 8lll, this element is met under PO’s
construction because, during each periodic transmission interval, there is a period
of time (the [1.e] “period of the transmission interval’’) during which the processor
receives data that is ready for transmission, and then when preparing to transmit
the received data, decides whether it is “anomalous” and, if not, suspends transmis-
sion. Kates-711, 13:8-23; Kates-505, 9:55-10:3; Pet., 32-35, 67. Neikirk Reply,
1132-33.

To the extent PO contends that a period of time including the “report block”
does not meet this element (e.g., POR 2-3, 9), PO’s argument is tantamount to
seeking ipsissimis verbis disclosure of a “transmission period”—which is not re-

quired. Gleave, 560 F.3d at 1334. Kates-711’s and Kates-505’s disclosure of a pe-
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riod of time during periodic reporting in which the processor determines whether
to suspend transmission, and then either suspends transmission or transmits data is
sufficient to disclose this element. Indeed, even under PO’s exacting demand for
disclosure of a specific “transmission period,” the determination of whether to sus-
pend occurs during the “report block” 707 because this block occurs after the de-
vice “takes a sensor reading” at block 706—only then can the processor determine
whether to suspend “normal” data. Kates-711, 13:14-19, 15:57-62; Kates-505,
9:61-66, 12:39-44. Neikirk Reply, 134. Any argument by PO to the contrary is
nothing more than a box drawing exercise about what processes occur within a
block of a logical flow diagram. Id. Kates-711 and Kates-505 therefore disclose
this feature even under PO’s flawed interpretation.

And to the extent that PO argues that this “forbearing” of transmissions
when no change is sensed is insufficient to show that transmission is “suspended,”
PO’s argument again improperly reads limitations into the claim, as discussed
above in Section 11.B. The claim requires transmission to be “suspended in re-
sponse to detecting a chan[g]e in the sensed condition within the predetermined
range.” As PO quotes from Kates-711 and Kates-505, they disclose this feature:
“the sensor unit 102 generally conserves power by not transmitting data that falls
within a normal range.” POR, 17-18 (quoting Ex. 1004 (Kates-711), 14:4-16, and

citing Ex. 1022 (Kates-505), 9:61-63). Measured data that is “sufficiently anoma-
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lous to be reported” is transmitted, while similar transmissions that would have oc-
curred and wasted power are instead suspended when in a normal range. Kates-
711, 4:39-42, 13:8-23; Kates-505, 1:61-64, 9:55-10:3; see Pet., 20-22, 66-67.
Again, this mirrors the 887 disclosure that “transmission of information may be
suspended for periods of a transmission interval for which no change in the indica-
tor has been identified.” *887, 3:32-37; Neikirk Reply, 135.
B.  Mueller discloses that transmission is ““suspended in response to
detecting a chan[g]e in the sensed condition within the predeter-
mined range” because “transmission shall only occur if the new

sensed temperature is different by a pre-defined amount from a
previous transmitted temperature”

Mueller (Grounds 9-12) likewise discloses “wherein transmission ... is sus-
pended” as claimed by the *887 Patent.® For example, Mueller discloses sensor
readings are periodic and occur “at variable time intervals.” Mueller, 2:37-49 Pet.,
73. Mueller further teaches, during subsequent intervals, “only transmit[ting] tem-
perature information on a sensed change in temperature,” such that “transmission

shall only occur if the new sensed temperature is different by a pre-defined amount

® Grounds 5-12 cited Kates-505 rather than Kates-711 to the extent PO disputed
Kates-711’s priority date, which PO did not. See Pet., 7 n.2. While Kates-505 and
Kates-711 share the same core disclosures, Mueller was cited in Grounds 9-12 to
address any argument that disclosures in Kates-711 that are not in Kates-505 are

material to this feature—again PO has not made this argument. See Pet., 7 n.2.
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from a previous transmitted temperature”—i.e., transmission is suspended if the
new sensed temperature is not sufficiently “different.”” Mueller, Abstract, 1:8-11,
2:16-21, 2:37-49, 4:26-27, 8:66-9:6, 11:60-12:9; see Pet., 72-73; Neikirk, 11168-
170. Mueller further teaches suspending transmissions when the sensed change in
temperature is below a threshold amount advantageously reduces the “possibility
of transmission collisions” by reducing the total number of transmissions. Mueller,
2:37-49. Neikirk Reply, 136.

PO does not separately address Mueller’s disclosures, and instead merely ar-
gues Mueller “is substantially similar to Kates-711 and Kates-505.” POR, 17. As
explained above for Kates-711 and Kates-505, PO’s arguments each fail because,
similar to the ’887’s own disclosures, Mueller’s teaching of transmitting when
temperature changes outside a specified range, and not transmitting when it does
not, discloses suspending transmission “in response to detecting a chan[g]e in the
sensed condition within the predetermined range” as claimed in the 887. Neikirk
Reply, 137.

V. CONCLUSION

As set forth in the Petition, the Challenged Claims are rendered obvious.
For the reasons provided herein, PO’s arguments fail to distinguish any Challenged

Claim from the prior art, and the Challenged Claims should be found unpatentable.
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