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1. Jury Charge
MEMBERS OF THE JURY:

It is my duty and responsibility to instruct you on the law you are to apply in this case.
The law contained in these instructions is the only law you may follow. It is your duty to follow
what I instruct you the law is, regardless of any opinion that you might have as to what the law
ought to be.

If I have given you the impression during the trial that I favor either party, you must
disregard that impression. If I have given you the impression during the trial that I have an
opinion about the facts of this case, you must disregard that impression. You are the sole judges
of the facts of this case. Other than my instructions to you on the law, you should disregard
anything [ may have said or done during the trial in arriving at your verdict.

You should consider all of the instructions about the law as a whole and regard each
instruction in light of the others, without isolating a particular statement or paragraph.

The testimony of the witnesses and exhibits introduced by the parties constitute the
evidence. The statements of counsel are not evidence; they are only arguments. It is important
for you to distinguish between the arguments of counsel and the evidence on which those
arguments rest.

What the lawyers say or do is not evidence. You may, however, consider their arguments
in light of the evidence that has been admitted and determine whether the evidence admitted in
this trial supports the arguments. You must determine the facts from all the testimony that you
have heard and the other evidence submitted. You are the judges of the facts, but in finding

those facts, you must apply the law as I instruct you.
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You are required by law to decide the case in a fair, impartial, and unbiased manner,
based entirely on the law and on the evidence presented to you in the courtroom. You may not
be influenced by passion, prejudice, or sympathy you might have for the plaintiff or the

defendant in arriving at your verdict.

2. Evidence

The evidence you are to consider consists of the testimony of the witnesses here at trial,
the witnesses testifying live by video, or the witnesses testifying at a deposition that has been
presented to you, the documents and other exhibits admitted into evidence, the stipulations to
which the lawyers agreed, and any fair inferences and reasonable conclusions you can draw from
the facts and circumstances that have been proven.

Nothing else is evidence. The lawyers’ statements and arguments are not evidence. The
. lawyers’ questions and objections are not evidence. My legal rulings are not evidence. My
comments and questions are not evidence. The notes taken by any juror are not evidence.

During the trial I may not have let you hear the answers to some of the questions the
lawyers asked. I may also have ruled that you could not see some of the exhibits that the lawyers
wanted you to see. Further, sometimes I may have ordered you to disregard things that you saw
or heard or struck things from the record. You must follow my rulings and completely ignore all
of these things. Do not speculate about what a witness might have said or what an exhibit might
have shown. These things are not evidence, and you are bound by your oath not to let them
influence your decision in any way.

There are two types of evidence. One is direct evidence, such as testimony of an
eyewitness. The other is indirect or circumstantial evidence. Circumstantial evidence is

evidence that proves a fact from which you can logically conclude another fact exists. Asa
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general rule, the law makes no distinction between direct and circumstantial evidence, but simply
requires that you find facts from all the evidence in the case, whether direct, circumstantial, or a
combination of the two. In judging the facts, you should consider all the evidence, both direct
and circumstantial, and give it whatever weight you believe it deserves.

You must not conduct any independent research or investigation. You must make your

decision based only on the evidence as I have defined it here, and nothing else.

3. Witnesses and Impeachment by Inconsistent Statements

You alone are to determine the questions of credibility or truthfulness of the witnesses.

In weighing the testimony of the witnesses, you may consider the witness’s manner and
demeanor on the witness stand, any feelings or interest in the case, or any prejudice or bias about
the case, that he or she may have, and the consistency or inconsistency of his or her testimony
considered in the light of the circumstances. For instance, has the witness been contradicted by
other credible evidence? Has he or she made statements at other times and places contrary to
those made here on the witness stand? You must give the testimony of each witness the
credibility that you think it deserves.

Even though a witness may be a party to the action and therefore interested in its
outcome, the testimony may be accepted if it is not contradicted by direct evidence or by any
inference that may be drawn from the evidence, if you believe the testimony.

You are not to decide this case by counting the number of witnesses who have testified
on the opposing sides. Witness testimony is weighed; witnesses are not counted. The test is not
the relative number of witnesses, but the relative convincing force of the evidence. The
testimony of a single witness is sufficient to prove any fact, even if a greater number of witnesses

testified to the contrary if, after considering all of the other evidence, you believe that witness.
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In determining the weight to give to the testimony of a witness, consider whether there
was evidence that at some other time the witness said or did something, or failed to say or do
something, that was different from the testimony given at the trial.

A simple mistake by a witness does not necessarily mean that the witness did not tell the
truth as he or she remembers it. People may forget some things or remember other things
inaccurately. If a witness made a misstatement, consider whether that misstatement was an
intentional falsehood or simply an innocent mistake. The significance of that may depend on
whether it has to do with an important fact or with only an unimportant detail. This instruction

applies to the testimony of all witnesses.

4. Expert Testimony

Expert testimony is testimony from a person who has a special skill or knowledge in
some science, profession, or business. This skill or knowledge is not common to the average
person but has been acquired by the expert through special study or experience.

In weighing expert testimony, you may consider the expert’s qualifications, the reasons
for the expert’s opinions, and the source and reliability of the information supporting the expert’s
opinions, as well as the factors I have previously mentioned for weighing testimony of any other
witness.

Expert testimony should receive whatever weight and credit you think appropriate, given
all the other evidence in the case. You are not required to accept the opinion of any expert,

rather, you are free to accept or reject the testimony of experts, just as with any other witness.

s. Deposition Testimony
Certain testimony has been presented to you through a deposition. A deposition contains

the sworn, recorded answers to questions a witness was asked in advance of the trial. Under

5.
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some circumstances, if a witness cannot be present to testify from the witness stand, that
witness’s testimony may be presented, under oath, in the form of a deposition. Sometime before
this trial, attorneys representing the parties in this case questioned this witness under oath. A
court reporter was present and recorded the testimony. The questions and answers have been
read or shown to you. This deposition testimony is entitled to the same consideration and
weighed and otherwise considered by you in the same way as if the witness had been present and
had testified from the witness stand in court.

In this trial, the Plaintiffs Super Lighting and Obert, and the Defendants CH Lighting,
Ruising, and Elliott each designated some of their employees as their “Rule 30(b)(6)” witnesses.
These witnesses then testified on behalf of their companies on certain subjects, and about
information that is known or reasonably available to their companies. These witnesses for Super
Lighting are Aiming Xiong, Tao Jiang, Li-Qin Li, and Barry Qin, for Obert are Ryan Lu, for CH
Lighting they are Qingbo (Jack) Jiang, Jizhong Pu, Shengjun Cao, Jun Yang, Pengxin Guo, and
Caiying Gan, for Ruising they are Qingbo (Jack) Jiang, Jizhong Pu, Shengjun Cao, Jun Yang,
Pengxin Guo, and Caiying Gan, and for Elliott they are Bill Elliott and Robert Flores. Each
company is bound by the testimony of its Rule 30(b)(6) witnesses, but only with respect to
testimony that is responsive to one of the subjects for which the witness specifically was
designated. Their testimony is the same thing as the testimony by the company itself regarding
those topics for which the witness was designated. Such witnesses may also testify in their
personal capacity as fact witnesses; in that capacity their testimony is only binding on themselves

and they should be treated as any other witness.

-6-
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6. Interrogatories

Evidence has been presented to you in the form of answers of one of the parties to written
interrogatories submitted by the other side. These answers were given in writing and under oath
before the trial in response to questions that were submitted under established court procedures.
You should consider the answers, insofar as possible, in the same way as if they were made from

the witness stand.

7. Stipulations

A “stipulation” is something that the attorneys agree is accurate. When there is no
dispute about certain testimony or facts, the attorneys may agree or “stipulate” to that testimony
or fact.

Stipulated testimony or facts must be considered in the same way as if that testimony had
been received or that fact had been proven here in court.

The parties stipulate that CH Lighting and Ruising imported into and sold in the United
States the following product series: CH1118 series, CH1128 series, CH11152S series, CH1152-
42W-FAS series, CH1152AS series, CH1152SD series, CH1155C series, CH1156 series,
CH1157 series, CH11578S series, CH1157AS series, CH1157SD series, CH1180 series, CH1198
series, CH1198D series, LV1118, LV1153DA, LV1155, LV1155NA, and LV1156. The
products imported and sold in the United States by CH and Ruising include products within the
foregoing series manufactured by CH Lighting and Ruising for sale under different brand names.

The parties stipulate that Defendant Elliott has sold within the United States the
following products: Keystone tube lamps manufactured by CH Lighting and Ruising (e.g., KT-
LED10.5T8-48G-835-DX2, KT-LED7T8-24GC-840-DX2, Ushio LED Tube 12.5W LED T8

UNIV 5000K 48, and length, wattage, and color temperature variations thereof), Maxlite tube
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lamps manufactured by CH Lighting and Ruising, ESL Vision GDT series, ESL Vision PBC
series, GE Current BDT series

The parties stipulate that all existing versions of all products accused of infringing the
*540 Patent infringe claims 13 and 14 of the *540 Patent, including the following products:
CH1118 series, CH1128 series, CH1152 series, CH111528 series, CH1152-42W-FA8 series,
CH1152AS series, CH1152SD series, CH1155C series, CH1156 series, CH1157 series,
CH1157S series, CH1157AS series, CH1157SD series, CH1180 series, CH1198 series,
CH1198D series, LV1118, LV1153DA, LV1155, LV1155NA, LV1156, ESL Vision GDT series,
ESL Vision PBC series, GE Current BDT series (e.g., LED14BDT8/G4/840). The infringing
products include products within the foregoing series manufactured by CH Lighting and Ruising
for sale under different brand names; for example, the “CH11528S series” includes the Keystone-
branded KT-LED7T8-24GC-840-DX2, others in that series, the Maxlite-branded
L11.5T8DE440-CG4, and others in that series.

The parties stipulate that all existing versions of all products accused of infringing the
*125 Patent infringe claim 1 of the *125 Patent, including the following product series: CHI1118
series, CH1128 series, CH111528 series, CH1152-42W-FAS8 series, CH1152AS series,
CH11528D series, CH1155C series, CH1156 series, CH1157S series, CH1157AS series,
CH1157SD series, CH1180 series, CH1180AX series, CH1198 series, CH1198D series,
LV1118,LV1153DA, LV1155, LVI155NA, LV1156, ESL Vision GDT series, ESL Vision PBC
series, GE Current BDT series (e.g. LED14BDT8/G4/840). The infringing products include
products within the foregoing series manufactured by CH Lighting and Ruising for sale under

different brand names; for example, the “CH1152S series” includes the Keystone-branded KT-
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LED7T8-24GC-840-DX2, others in that series, the Maxlite-branded L11.5T8DE440-CG4, and
others in that series.

The parties stipulate that the following products accused of infringing the ’140 patent
infringe claims 1, 4, 5, 24, 28, and 31 of the 140 Patent: CH11152S series, CH1152-42W-FA8
series, CH1152AS series, CH1157S series, CH1157AS series, CH11528SD series, CH1157SD
series, CH1198D, ESL Vision GDT series, ESL Vision PBC series, GE Current BDT series (e.g.,
LED14BDT8/G4/840). This excludes such products sold with the LT2600 integrated circuit,
which remain disputed. The infringing products include products within the foregoing series
manufactured by CH Lighting and Ruising for sale under different brand names; for example, the
“CH1152S series” includes the Keystone-branded KT-LED7T8-24GC-840-DX2, others in that

series, the Maxlite-branded L11.5T8DE440-CG4, and others in that series.

8. Limiting Instruction
When testimony or an exhibit is admitted for a limited purpose, you may consider that

testimony or exhibit only for the specific limited purpose for which it was admitted.

9. Charts and Summaries

Certain charts and summaries have been shown to you solely to help explain or
summarize the facts disclosed by the books, records, and other documents that are in evidence.
These charts and summaries are not evidence or proof of any facts unless I specifically admit a

chart or summary into evidence. You should determine the facts from the evidence.

10. Demonstrative Evidence
Certain exhibits shown to you are illustrations of the evidence but are not themselves

evidence. We call these types of exhibits “demonstrative exhibits.” Demonstrative exhibits are a

9.

Page 9 of 35



Case 6:20-cv-00018-ADA Document 226 Filed 11/04/21 Page 10 of 35

party’s description, picture, or model used to describe something involved in this trial. If your

recollection of the evidence differs from the demonstrative exhibit, rely on your recollection.

11.  Bias — Corporate Party and Foreign Corporations Involved

Do not let bias, prejudice or sympathy play any part in your deliberations. A corporation
and all other persons are equal before the law and must be treated as equals in a court of justice.
Likewise, this case involves companies and witnesses from China, and these parties and

witnesses are equal before the law and must be treated as equals in a court of justice.

12, Burden of Proof

In any legal action, facts must be proved by a required amount of evidence known as the
“burden of proof.” This case involves two different burdens of proof, “preponderance of the
evidence” and “clear and convincing evidence.” The burden of proof in this case is on Super
Lighting for some issues and on CH Lighting, Ruising, and Elliott for other issues.

a. Infringement - Preponderance of The Evidence

The burden of proof in this case is on Super Lighting for purposes of showing
infringement. If Super Lighting successfully proves infringement, it also has the burden of proof
on the issue of willful infringement, and the amount of any damages to which it claims it is
entitled.

In this case, Super Lighting contends that CH Lighting, Ruising, and Elliott infringe U.S.
Pat. No. 10,295,125, claims 1; U.S. Pat. No. 10,352,540, claims 13 and 14; and U.S. Pat. No.
9,939,140, claims 1, 4,5, 24, 28, and 31. Super Lighting has the burden of proving patent
infringement by a preponderance of the evidence. Super Lighting also contends that CH
Lighting, Ruising, and Elliott’s infringement was willful. Super Lighting must prove willful

infringement by a preponderance of the evidence. Finally, Super Lighting contends that it is

-10-
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entitled to damages for CH Lighting, Ruising, and Elliott’s alleged infringement. If Super
Lighting proves infringement, Super Lighting also has the burden of proving the amount of any
damages for patent infringement by a preponderance of the evidence.

A preponderance of the evidence means evidence that persuades you that a claim is more
probably true than not true. Sometimes this is talked about as being the greater weight and

degree of credible testimony.

b. Invalidity — Clear and Convincing Evidence

The burden of proof in this case is on CH Lighting, Ruising, and Elliott for purposes of
showing invalidity. CH Lighting, Ruising, and Elliott must prove invalidity by clear and
convincing evidence. Clear and convincing evidence means that it is highly probable that the fact
is true. Although proof to an absolute certainty is not required, the clear and convincing evidence
standard requires a greater degree of persuasion than is necessary for the preponderance of the

evidence standard.

You may think of this “preponderance of the evidence” as slightly greater than 50%. This
is different from the criminal law standard of “beyond a reasonable doubt.” You may think of this
beyond a reasonable doubt” standard as approaching certainty, without reasonable doubt. The

“clear and convincing” standard is between the two.

13.  Overview of Applicable Law

The first issue you will be asked to decide is whether CH Lighting, Ruising, and Elliott
products that contain a LT2600 integrated circuit infringe U.S. Pat. No. 9,939,140, claims 1, 4, 5,
24,28 and 31. To prove infringement of these claims, Super Lighting must prove, by a

preponderance of the evidence, that CH Lighting, Ruising, and Elliott meets or performs every
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element of the asserted claims when they make, sell, offer for sale, use, or import their LED tube
lamp products. These are the only infringement issues you will need to decide because of the
parties’ stipulation on the other patents and products that was previously explained. In other
words, you should treat infringement as having already been proven for the *125 Patent and *540
Patent and for the *140 Patent on products other than those containing the LT2600 integrated
circuit.

Another issue you will be asked to decide is willful infringement. For Defendants’
infringement that has either been stipulated or proved by Super Lighting, you will be asked
whether Super Lighting has proven, by a preponderance of the evidence, that the infringement
was willful or in other words was done intentionally, deliberately, or in deliberate disregard to
Super Lighting’s patent rights. I will instruct you more later on willful infringement. If you
decide that any infringement was willful, that decision should not affect any damages award you
make. I will take willfulness into account later.

Another issue you will be asked to decide is whether the asserted claims are invalid. A
patent claim may be invalid if CH Lighting, Ruising, and Elliott prove by clear and convincing
evidence that every element of a claim is shown or sufficiently described in a single piece of
“prior art.” This is known as anticipation. A patent claim may also be invalid even if a single
piece of prior art does not show or describe every element of the claim if CH Lighting, Ruising,
and Elliott show, by clear and convincing evidence, that the claim would have been obvious to a
person of ordinary skill in the field of the technology of the patent at the relevant time.

If you decide that any claim of the asserted patents have been infringed and are not
invalid, you will then need to decide any money damages to be awarded to Super Lighting to

compensate it for the infringement. A damages award should put Super Lighting in
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approximately the same financial position that it would have been in had the infringement not
occurred. Super Lighting is seeking damages in the form of a reasonable royalty. I will instruct
you later about what this means, but in no event may the damages award be less than what Super
Lighting would have received had it been paid a reasonable royalty. The damages you award are
meant to compensate Super Lighting and not to punish CH Lighting, Ruising, and Elliot. You
may not include in your award any additional amount as a fine or penalty, above what is
necessary to compensate Super Lighting for the infringement, in order to punish CH Lighting,
Ruising, and Elliot. I will give you more detailed instructions on the calculation of damages

later.

14.  The Role of the Claims of a Patent

Before you can decide many of the issues in this case, you will need to understand the
role of patent “claims.” The patent claims are the numbered sentences at the end of each patent.
The claims are important because it is the words of the claims that define what a patent covers.
The figures and text in the rest of the patent are intended to provide a description and/or
examples of the invention and provide a context for the claims, but it is the claims that define the
breadth of the patent’s coverage.

Each claim sets forth its requirements in a single sentence. The individual requirements
of a claim are ofien referred to as “claim elements” or “claim limitations.” The coverage of a
patent is assessed claim- by-claim. When a thing (such as a product or a method) meets all of the
requirements of a claim, the claim is said to “cover” that thing, and that thing is said to “fall”
within the scope of that claim. In other words, a claim covers a product or method where each of

the claim elements or limitations is found to be present in that product or method.

-13-
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You will first need to understand what each claim covers to decide whether there is
infringement of the claim and to decide whether the claim is invalid. The first step is to
understand the meaning of the words used in the patent claim.

The law says that it is my role to define the terms of the claims and it is your role to apply
my definitions to the issues that you are asked to decide in this case. Therefore, as I explained to
you at the start of the case, | have determined the meaning of the claims and [ will provide to you
my definitions of certain claim terms. You must accept my definitions of these words in the
claims as being correct. It is your job to take these definitions and apply them to the issues that
you are deciding, including the issues of infringement and validity.

The beginning portion, also known as the preamble, of a claim sometimes uses the word
“comprising.” The word “comprising,” when used in the preamble, means “including but not
limited to” or “containing but not limited to.” When “comprising” is used in the preamble, if
you decide that an accused product includes all of the elements or limitations in that claim, the
claim is infringed. This is true even if the accused process contains additional elements or does
other things. The same is true with respect to invalidity. When “comprising” is used in the
preamble, if you decide that a prior art reference includes all of the elements or limitations in that
claim, the claim is invalid. This is true even if the prior art reference contains additional
elements or does other things.

For any words in the claim for which I have not provided you with a definition, you
should apply the ordinary meaning of those terms in the field of the patent. You should not take
my definition of the language of the claims as an indication that I have a view regarding how you
should decide the issues that you are being asked to decide, such as infringement and invalidity.

These issues are yours to decide.
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15. Independent and Dependent Claims

This case involves two types of patent claims: independent claims and dependent claims.
An “independent claim” does not refer to any other claim of the patent. An independent claim sets
forth all the requirements that must be met in order to be covered by that claim. Thus, it is not
necessary to look at any other claim to determine what an independent claim covers. A “dependent
claim” does not itself recite all of the requirements of the claim but refers to another claim for
some of its requirements. In this way, the claim “depends” on another claim. A dependent claim
incorporates all of the requirements of the claim(s) to which it refers. The dependent claim then
adds its own additional requirements. To determine what a dependent claim covers, it is necessary
to look at both the dependent claim and any other claim(s) to which it refers. A product that meets
all of the requirements of both the dependent claim and the claim(s) to which it refers is covered
by the dependent claim.

As an example, claim 4 of the 140 patent is an independent claim and claim 5 of the *140
patent is a dependent claim. You know claim 4 is independent because it mentions no other claims.
Accordingly, the words of claim 4 of the *140 patent are read by themselves in order to determine
what claim 4 covers. You know claim 5, on the other hand, is a dependent claim because it refers
to independent claim 4. Accordingly, the words of claims 4 and 5 are read together in order to
determine what claim 5 of the *140 patent covers.

The independent and dependent claims asserted in this case are as follows:

. 125 Patent: claim 1 is independent;
. 540 Patent: claim 13 is independent and claim 14 is dependent;
. ’140 Patent: claims 1, 4, and 24 are independent and claims 5, 28, and

31 are dependent.
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16.  Claim Interpretation

I will now explain to you the meaning of some of the words of the claims in this case. In
doing so, I will explain some of the requirements of the claims. As I have previously instructed,
you must accept my definition of these words in the claims as correct. For any words in the
claims for which I have not provided you with a definition, you should apply the plain and
ordinary meaning to one of skill in the art at the time of the invention. You should not take my
definition of the language of the claims as an indication that I have a view regarding how you
should decide the issues that you are being asked to decide, such as infringement. These issues
are yours to decide.

The Court has found:

e “properly installed” (140 Patent, claims 1, 4, 24) which shall have its Plain and
ordinary meaning, e.g., both ends of the LED tube lamp are correctly connected to
conductive terminals of the lamp socket.

o “sampling signal” (’140 Patent, claims 1, 4, 24) which shall mean “a signal that is
based on a measurement of the power loop at a specific time”

e “detection determining circuit” (’140 Patent, claims 1, 4, 24) which shall mean
“detects a sampling signal on the power loop and generates a signal based on a
whether the sampling signal is higher or lower than a reference value.”

e “detection result latching circuit” (’140 Patent, claims 4-5, 24, 31) which shall
mean “circuit that stores the detected result and outputs a high logic value when
either the stored detected result or the pulse signal output terminal (e.g., inputs
2541 or 2741 in Figs. 15E and 15I) has a high logic value.”

17.  Infringement Generally
I will now instruct you how to decide whether or not CH Lighting, Ruising, and Elliott

products having the LT2600 infringe the asserted claims of the *140 patent. Infringement is
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assessed on a claim-by-claim basis. Therefore, there may be infringement as to one claim but no
infringement as to another.

A patent owner has the right to stop others from using the invention covered by his or her
patent claims in the United States during the life of the patent. If any person makes, uses, sells,
or offers to sell within the United States or imports into the United States what is covered by the
patent claims without the patent owner’s permission, that person is said to infringe the patent.

In reaching your decision on infringement, keep in mind that only the claims of a patent
can be infringed. You must compare the asserted patent claims, as I have defined them, to the
accused product or method, and determine whether there is infringement. You should not
compare the accused product or method with any specific example set out in the patent or with
the prior art in reaching your decision on infringement. The only correct comparison is with the
language of the claim itself, as I have explained its meaning to you. You must reach your
decision as to each assertion of infringement based on my instructions about the meaning and
scope of the claims, the legal requirements for infringement, and the evidence presented to you
by the parties.

As explained further in the folvlowing Instructions, direct infringement results if the

accused product is covered by at least one claim of the patent.

18.  Direct Infringement: Knowledge of the Patent and Intent to Infringe are
Immaterial

In this case, Super Lighting asserts that CH Lighting, Ruising, and Elliott’s products
having the LT2600 have directly infringed the asserted claims of the *140 patent. CH Lighting,
Ruising, and Elliott are liable for directly infringing the asserted claims if you find that Super

Lighting has proven that it is more likely than not that CH Lighting, Ruising, and Elliott made,

-17-
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used, imported, offered to sell, or sold the invention defined in at least one claim of Super
Lighting’s patents.
A party can directly infringe a patent without knowing of the patent and without knowing

that what the party is doing is patent infringement.

19. Direct Infringement By ''Literal Infringement"

To prove direct infringement by literal infringement, Super Lighting must prove by a
preponderance of the evidence, i.e., that it is more likely than not, that CH Lighting, Ruising, and
Elliott have made, used, imported, offered to sell, or sold in the United States a product that
meets all of the requirements of the asserted claims and did so without the permission of Super
Lighting during the time the asserted patents were in force. You must compare the product,
method, or process, with each and every one of the requirements of a claim to determine whether
all of the requirements of that claim are met.

If you find that the accused products or method include each element of the asserted
claims, then that product literally infringes the claims. Infringement does not require proof that
anyone copied the patent. However, if an accused product omits any requirement recited in one
of the asserted claims, then that product does not literally infringe that claim.

You must determine, separately for each asserted claim, whether or not there is
infringement. There is one exception to this rule. If you find that a claim on which other claims
depend is not infringed, there cannot be infringement of any dependent claim that refers directly
or indirectly to that independent claim. On the other hand, if you find that an independent claim
has been infringed, you must still decide, separately, whether the product, method, or process

meets additional requirements of any claims that depend from the independent claim, thus,
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whether those claims have also been infringed. A dependent claim includes all the requirements

of any claims to which it refers plus additional requirements of its own.

20.  Willful Infringement

In this case, Super Lighting argues that CH Lighting, Ruising, and Elliott willfully
infringed the asserted patents. For each act of infringement that has been stipulated to by the
parties or proven by Super Lighting, you must address the additional issue of whether or not the
infringement was willful. Willfulness requires you to determine whether Super Lighting proved
that it is more likely than not that CH Lighting, Ruising, and Elliott knew of the *540 patent,
the *125 patent, and the ’140 patent and that the infringement by CH Lighting, Ruising, and
Elliott was intentional. .You may not determine that the infringement was willful just because
you find that CH Lighting, Ruising, and Elliott were aware of the’540 patent, the 125 patent, or
the *140 patent and infringed it. Instead, you must also find that CH Lighting, Ruising, and
Elliott deliberately infringed the *540 patent, the 125 patent, and/or the ’140 patent.

To determine whether CH Lighting, Ruising, and Elliott acted willfully, consider all facts
and assess CH Lighting, Ruising, and Elliott’s knowledge at the time of the challenged conduct.
Facts that may be considered include, but are not limited, to:

1. Whether or not CH Lighting, Ruising, and Elliott acted consistently with the

standards of behavior for its industry;

2, Whether or not CH Lighting, Ruising, and Elliott intentionally copied a product of

Super Lighting that is covered by these patents;
3. Whether or not CH Lighting, Ruising, and Elliott reasonably believed it did not

infringe or that the patent was invalid,
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4. Whether or not CH Lighting, Ruising, and Elliott made a good-faith effort to
avoid infringing these patents, for example, whether CH Lighting, Ruising, and
Elliott attempted to design around these patents; and

5. Whether or not CH Lighting, Ruising, and Elliott tried to cover up its

infringement.

21. Facts deemed proven

You must also consider the following facts as having already been proven:

CH Lighting and Ruising first learned about the asserted 140 Patent on February 16,
2019 and first learned of the asserted *540 and ’125 Patents in July 2019. Upon learning of the
asserted patents, CH Lighting and Ruising took no actions other than to retain litigation counsel

for this case on or about November 12, 2020.

22.  Patent Validity Generally

I will now instruct you on the rules you must follow in deciding whether or not CH
Lighting, Ruising, and Elliott have proven that the asserted claims of the *540 patent or the 140
patent are invalid. A patent is presumed valid. The burden of establishing invalidity of a patent
or any claim rests solely CH Lighting, Ruising, and Elliott as the party asserting invalidity.

To prove that any claim of a patent is invalid, CH Lighting, Ruising, and Elliott must
persuade you by clear and convincing evidence, that is, you must be left with a clear conviction
that the claim is invalid.

Even though the Patent Office examiners have allowed the asserted claims, you have the
responsibility for deciding whether CH Lighting, Ruising, and Elliott have met their burden of

proving by clear and convincing evidence that the claims of the patent are invalid.

-20-

Page 20 of 35



Case 6:20-cv-00018-ADA Document 226 Filed 11/04/21 Page 21 of 35

23.  Validity - Prior Art and Priority Dates

In order for someone to be entitled to a patent, the claimed invention must actually be
“new” and not obvious over what came before, which is referred to as prior art. Prior art is
considered in determining whether claims of the patents are anticipated or obvious. Prior art
may include items that were publicly known or that have been used or offered for sale, or
references, such as publications or patents, that disclose the claimed invention or elements of the
claimed invention.

In this case, the parties agree that some, but not all of the references constitute prior art to
the Super Lighting Patents, but the parties dispute whether those references contain all of the
elements and limitations of the asserted claims of the asserted patents.

The parties do not dispute that the following references are prior art:

e U.S. Patent Application No. 2014/0015345 (Ivey I)
e U.S. Patent No. 8,360,599 (Ivey II)

e U.S. Patent No. 9,970,640 (Zhao)

o Publication No. WO2015/066566 (Sadwick)

o Publication No. W02012/066822A1 (Ono)

CH Lighting, Ruising, and Elliott contend that the above references are prior art because
they were publicly known or were used, on sale, or otherwise made available to the public before
the relevant priority date of the *540 patent (discussed in more detail below). An invention is
known when the information about it was reasonably accessible to the public on that date. An
invention was publicly used when it was either accessible to the public or commercially
exploited. An invention was sold or offered for sale when it was offered commercially and what

was offered was ready to be patented, i.e., it was reduced to practice or it had been described
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such that a person having ordinary skill in the field of the technology could have made and used
the claimed invention, even if it was not yet reduced to practice or publicly disclosed.
The parties agree that the priority date for claims 13 and 14 of the *540 patent is February

12, 2015.

24. Validity - Anticipation

In this case, CH Lighting, Ruising, and Elliott contend that the following claim of the
asserted patent is invalid as anticipated by the following references:

e 140 Patent claim 1: Publication No. W02012/066822A1 (Ono)

Anticipation must be determined on a claim-by-claim basis. CH Lighting, Ruising, and
Elliott must prove by clear and convincing evidence that all of the requirements of a claim are
present in a single piece of prior art. To anticipate the invention, the prior art does not have to
use the same words as the claim, but all of the requirements of the claim must have been
disclosed and arranged as in the claim. The claim requirements may either be disclosed expressly
or inherently—that is, necessarily implied—such that a person having ordinary skill in the art in
the technology of the invention, looking at that one reference, could make and use the claimed
invention.

Regardless of whether a particular prior art reference was considered by the Patent
Examiner during the prosecution of the applications that matured into the *140 Patent and
the *540 Patent, CH Lighting, Ruising, and Elliott must prove by clear and convincing evidence
that the challenged claims are invalid. This burden of proof on CH Lighting, Ruising, and Elliott
never changes regardless of whether the Patent Examiner considered the reference. However,
where CH Lighting, Ruising, and Elliott are relying on prior art that was not considered by the

PTO during examination, you may consider whether that prior art is significantly different and
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more relevant than the prior art that the PTO did consider. If you decide it is different and more
relevant, you may weigh that prior art more heavily when considering whether the challenger has
carried its clear-and-convincing burden of proving invalidity.

You must determine, separately for each claim, whether or not CH Lighting, Ruising, and
Elliott have proven that the claim is anticipated. Even if an independent claim is invalid, this
does not mean that the dependent claims that depend from it are automatically invalid. In order
to prove that a dependent claim is anticipated, CH Lighting, Ruising, and Elliott must prove that
the reference discloses all elements of the independent claim from which the dependent claim
depends as well as any additional elements of the dependent claim. For example, claim 5 of
the *140 Patent depends from claim 4 of the *140 Patent. You may not find that a reference
anticipates claim 5 of the *140 Patent unless that reference also discloses all of the elements of
claim 1 of the 140 Patent. Conversely, if a dependent claim is anticipated by the prior art, then

the claims from which it depends are necessarily anticipated as well.

25.  Validity — Obviousness
CH Lighting, Ruising, and Elliott contend in this case that the asserted claims of the
Super Lighting Patents are invalid as being obvious.
CH Lighting, Ruising, and Elliott contend that the following claims of the asserted
patents are rendered obvious by the following references or combinations of references:
¢ ’540 Patent claim 13: U.S. Patent No. 9,970,640 (Zhao) and U.S. Patent No. 8,360,599
(Ivey II)
e ’540 Patent claim 14: U.S. Patent No. 9,970,640 (Zhao) and U.S. Patent No. 8,360,599
(Ivey II)

e ’140 Patent claim 4: U.S. Patent Application No. 2014/0015345 (Ivey I)
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e ’140 Patent claim 5: U.S. Patent Application No. 2014/0015345 (Ivey I)

e ’140 Patent claim 24: U.S. Patent Application No. 2014/0015345 (Ivey I)

e ’140 Patent claim 28: U.S. Patent Application No. 2014/0015345 (Ivey I)

¢ ’140 Patent claim 31: U.S. Patent Application No. 2014/0015345 (Ivey I)

e ’140 Patent claim 1: U.S. Patent Application No. 2014/0015345 (Ivey I) and Publication

No. W02015/066566 (Sadwick)

e 140 Patent claim 4: U.S. Patent Application No. 2014/0015345 (Ivey I) and Publication

No. W02015/066566 (Sadwick)

e 140 Patent claim 5: U.S. Patent Application No. 2014/0015345 (Ivey I) and Publication

W02015/066566 (Sadwick)

e ’140 Patent claim 24: U.S. Patent Application No. 2014/0015345 (Ivey I) and Publication

WO02015/066566 (Sadwick)

o 140 Patent claim 28: U.S. Patent Application No. 2014/0015345 (Ivey I) and Publication

WO02015/066566 (Sadwick)

.o ’140 Patent claim 31: U.S. Patent Application No. 2014/0015345 (Ivey I) and Publication

WO02015/066566 (Sadwick)

Even though an invention may not have been identically disclosed or described in a
single prior art reference before it was made by an inventor, the invention may have been
obvious to a person of ordinary skill in the field of technology of the patent before the filing date
of the patent.

Defendants may establish a patent claim is invalid by proving that the claimed invention
would have been obvious to persons having ordinary skill in the art at the time of the invention in

the field of the invention. Defendants bear the burden of establishing obviousness by clear and
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convincing evidence. Defendants contend that the above-listed references and combinations of
references render the Asserted Patents obvious.

In considering whether a claimed invention is obvious, you must consider the scope and
content of the prior art, any differences between the prior art and the claimed invention, and the
level of ordinary skill in the art. Do not use hindsight; consider only what was known at the time
of the invention.

The existence of each and every element of the claimed invention in the prior art does not
necessarily prove obviousness. Most, if not all, inventions rely on building blocks of prior art.

In considering whether a claimed invention is obvious, you should consider whether as of
the priority date of the asserted patents there was a reason that would have prompted a person of
ordinary skill in the field to combine the known elements in a way that the claimed invention
does, taking into account such facts as: (1) whether the claimed invention was merely the
predictable result of using prior art elements according to their known function(s); (2) whether
the claimed invention provides an obvious solution to a known problem in the relevant field; (3)
whether the prior art teaches or suggests the desirability of combining elements claimed in the
invention; (4) whether the prior art teaches away from combining elements in the claimed
invention; (5) whether it would have been obvious to try the combinations of elements, such as
when there is a design incentive or market pressure to solve a problem and there are a finite
number of identified, predictable solutions. To find it rendered the claimed invention obvious,
you must find that the prior art provided a reasonable expectation of success.

In making these assessments, you must also take into account any objective evidence,
sometimes called secondary considerations, that may have existed at the time of the invention

and afterwards that shed light on non-obviousness. These include:
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1. Whether the claimed invention was commercially successful as a result of the
merits of the claimed invention (rather than the result of design needs or market-

pressure advertising or similar activities);

2. Whether the claimed invention satisfied a long-felt need;

3. Whether others had tried and failed to make the claimed invention;

4. Whether others invented the claimed invention at roughly the same time;
5. Whether others copied the claimed invention;

6. Whether there were changes or related technologies or market needs

contemporaneous with the claimed invention;

7. Whether the claimed invention achieved unexpected results;
8. Whether others in the field praised the claimed invention;
9. Whether persons having ordinary skill in the art of the invention expressed

surprise or disbelief regarding the claimed invention;

10.  Whether others sought or obtained rights to the patent from the patent owner; and

11.  Whether the inventor proceeded contrary to accepted wisdom in the

field.

In order to show that a dependent claim is obvious, CH Lighting, Ruising, and Elliott
must show by clear and convincing evidence that the prior art teaches or suggests each element
of the independent claim or claims from which the dependent claim depends. For example, in
order to show that claim 5 of the *140 Patent is obvious, CH Lighting, Ruising, and Elliott must
show that the prior art teaches or suggests each element of claim 4 of the *140 Patent.
Conversely, if a dependent claim is obvious, then the claims from which it depends are

necessarily obvious as well.
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26. PERSPECTIVE OF ONE OF ORDINARY SKILL IN THE ART

The question of invalidity of a patent claim is determined from the perspective of a
person of ordinary skill in the art in the field of the asserted invention as of the priority date of
each asserted patent. In deciding the level of ordinary skill, you should consider all the evidence
introduced at trial, including:

1) the levels of education and experience of persons working in the field;

2) the types of problems encountered in the field; and

3) the sophistication of the technology.

Plaintiffs contend that the level of ordinary skill in the field would require at least a
bachelor’s degree in Electrical Engineering or a comparable field and 3 years of experience
designing lighting fixtures or systems, or equivalents. Defendants contend that the level of
ordinary skill in the field would require a B.S. degree in electrical engineering, or an equivalent
field, as well as at least 2-4 years of academic or industry experience in lighting design,

including knowledge of LEDs and related technology for driving LEDs.

27.  Patent Damages — Introduction

I will now instruct you about the measure of damages. By instructing you on damages, |
am not suggesting which party should win this case.

If you find that CH Lighting, Ruising, and Elliott infringed at least one claim of an
asserted patent, and you did not find that claim invalid, you must then determine the amount of
damages to be awarded to Super Lighting to compensate it for that infringement. If you find that
CH Lighting, Ruising, and Elliott has not infringed any claim of the patents, then Super Lighting
is not entitled to any damages. Similarly, if you find all claims of the Super Lighting patents

invalid, then Super Lighting is not entitled to any damages.
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If you award damages, they can only be adequate to compensate Super Lighting for any
infringement you find. You must not award Super Lighting more damages than are adequate to
compensate for the infringement, nor should you include any additional amount for the purpose
of punishing CH Lighting, Ruising, or Elliott. Damages are not meant to punish an infringer or
set an example. Your damages award, if you reach this issue, should put Super Lighting in
approximately the same financial position that it would have been in had the infringement not
occurred.

While Super Lighting is not required to prove the amount of damages it seeks with
mathematical precision, it must prove them with reasonable certainty. You may not award
damages that are speculative, damages that are only possible, or damages that are based on
guesswork.

Super Lighting is seeking damages in the form of a reasonable royalty. You must award
reasonable royalty damages if you find infringement and do not find that the patents are invalid.
You must be careful to ensure that the award is no more than the value of the patented invention.
28.  Reasonable Royalty — Definition

A royalty is a payment made to a patent holder in exchange for the right to make, use, or
sell the claimed invention. A reasonable royalty can take several forms, whether it is a lump sum
payment, a running royalty, or some combination. A reasonable royalty is the amount of royalty
payment that Super Lighting and CH Lighting, Ruising, and Elliott would have agreed to in a
hypothetical negotiation taking place at a time prior to when Super Lighting alleges infringement
first began in April 2018, at the time of the issuance of the *140 patent. If you determine that the
alleged claims of the *140 patent are invalid, the reasonable royal rate damages begin at the

issuance date of the first patent with a claim you determine is valid and infringed. A reasonable
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royalty can take different forms, either a lump sum payment, a running royalty, or some
combination.

In considering this hypothetical negotiation, you should focus on what the expectations of
Super Lighting and CH Lighting, Ruising, and Elliott would have been had they entered into an
agreement at that time, and had they acted reasonably in their negotiations. Unlike in a real-
world negotiation, all parties to the hypothetical negotiation are presumed to believe that the
patent was valid and infringed and that all parties were willing to enter into an agreement. The
reasonable royalty you determine must be a royalty that would have resulted from the
hypothetical negotiation, and not simply a royalty either party would have preferred. Evidence
of things that happened after the infringement first began can be considered in evaluating the
reasonable royalty only to the extent that the evidence aids in assessing what royalty would have
resulted from a hypothetical negotiation at the time just prior to the first infringement. Although
evidence of actual profits an alleged infringer made may be used to determine the anticipated
profits at the time of the hypothetical negotiation, the royalty may not be limited to or increased
by the actual profits the alleged infringer made.

The reasonable royalty award must be based on the incremental value that the patented
invention adds to an accused system or process. When the infringing systems or methods have
both patented and unpatented features, measuring this value requires a determination of the
value added by the patented features. An appropriate combination of royalty base and royalty
rate must reflect the value attributable to the infringing features, if any, of the accused

technology and processes, and no more.
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29. Reasonable Royalty — Factors

In deciding what is a reasonable royalty that would have resulted from the hypothetical
negotiation, you may consider several factors that the parties would have likely considered
during the hypothetical negotiation, including:

1. The royalties received by the patentee for the licensing of the patent-in-suit,
proving or tending to prove an established royalty.

2. The rates paid by the licensee for the use of other patents comparable to the
patent-in-suit.

3. The nature and scope of the license, as exclusive or nonexclusive, or as restricted
or nonrestricted in terms of territory or with respect to whom the manufactured
product may be sold.

4, The licensor's established policy and marketing program to maintain his or her
patent monopoly by not licensing others to use the invention or by granting
licenses under special conditions designed to preserve that monopoly.

S. The commercial relationship between the licensor and licensee, such as whether
they are competitors in the same territory in the same line of business, or whether
they are inventor and promoter.

6. The effect of selling the patented specialty in promoting sales of other products of
the licensee, the existing value of the invention to the licensor as a generator of
sales of her nonpatented items, and the extent of such derivative or convoyed
sales.

7. The duration of the patent and the term of the license.
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10.

11.

12.

13.

14.

15.

The established profitability of the product made under the patents, its
commercial success, and its current popularity.

The utility and advantages of the patented property over the old modes or devices,
if any, that had been used for working out similar results.

The nature of the patented invention, the character of the commercial embodiment
of it as owned and produced by the licensor, and the benefits to those who have
used the invention.

The extent to which the infringer has made use of the invention and any evidence
probative of the value of that use.

The portion of the profit or of the selling price that may be customary in the
particular business or in comparable business to allow for the use of the invention
or analogous inventions.

The portion of the realizable profits that should be credited to the invention as
distinguished from nonpatented elements, the manufacturing process, business
risks, or significant features or improvements added by the infringer.

The opinion and testimony of qualified experts.

The amount that a licensor (such as the patentee) and a licensee (such as the
infringer) would have agreed upon (at the time the infringement began) if both
had been reasonably and voluntarily trying to reach an agreement; that is, the
amount which a prudent licensee-who desired, as a business proposition, to obtain
a license to manufacture and sell a particular article embodying the patented

invention-would have been willing to pay as a royalty and yet be able to make a
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reasonable profit and which amount would have been acceptable by a prudent
patentee who was willing to grant a license.

No one factor is dispositive, and you can and should consider the evidence that has been
presented to you in this case on each of these factors. You may also consider any other factors
which in your mind would have increased or decreased the royalty CH Lighting, Ruising, and
Elliott would have been willing to pay and Super Lighting would have been willing to accept,

acting as normally prudent business people.

30. Royalty — Attribution/Apportionment

The amount you find as damages must be based on the value attributable to the patented
technology, as distinct from other, unpatented features of the accused product, or other factors,
such as marketing or advertising or Super Lighting’s size or market position. A royalty
compensating the patent holder for damages must reflect the value attributable to the infringing
features of the product, and no more. In determining the appropriate royalty base and the
appropriate royalty rate, the ultimate combination of both the royalty rate and the royalty base
must reflect the value attributable to the patented technology. The process of separating the value
of the allegedly infringing features from the value of all other features is called apportionment.

When the accused infringing products have both patented and unpatented features, your
award must be apportioned so that it is based only on the value of the patented features, and no
more.

In other words, the royalty base must be closely tied to the patented invention. When
damages must be apportioned, the amount you find as damages must be based on the value
attributable to the patented invention.. It is not sufficient to use a royalty base that is too high and

then adjust the damages downward by applying a lower royalty rate. Similarly, it is not
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appropriate to select a royalty base that is too low and then adjust it upward by applying a higher
royalty rate. Rather, you must determine an appropriate royalty rate and an appropriate royalty

base that reflect the value attributable to the patented invention alone.

31.  Reasonable Royalty — Timing
Damages are not based on a hindsight evaluation of what happened, but on what the

parties to the hypothetical license negotiations would have agreed upon. Nevertheless, evidence
relevant to the negotiation is not necessarily limited to facts that occurred on or before the date of
the hypothetical negotiation. You may also consider information the parties would have foreseen
or estimated during the hypothetical negotiation, which may under certain circumstances include
evidence of usage after infringement started, license agreements entered into after the date of the
hypothetical negotiation, and profits earned by the infringer, and noninfringing alternatives. An
acceptable substitute must be a product that is licensed under the patent or that does not infringe

the patent, and that is equally acceptable to customers.

32. Date of Commencement of Damages — Products

Damages begin on the first day that an infringing product was sold after the issuance of a
patent. If you find that the patents were granted before the infringing activity began, damages
should be calculated as of the date you determine that the infringing activity began. If you find
that the patents were granted after any infringing products were on the market, damages should
be calculated as of the dates the patents issued; that is, April 10, 2018 for the *140 Patent, July

16, 2019 for the *540 Patent, and May 21, 2019 for the *125 Patent.
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33.  Duty to Deliberate; Notes

It is now your duty to deliberate and to consult with one another in an effort to reach a
verdict. Each of you must decide the case for yourself, but only after an impartial consideration
of the evidence with your fellow jurors. During your deliberations, do not hesitate to reexamine
your own opinions and change your mind if you are convinced that you were wrong. But do not
give up on your honest beliefs because the other jurors think differently, or just to finish the case.

Remember at all times, you are the judges of the facts. You have been allowed to take
notes during this trial. Any notes that you took during this trial are only aids to memory. If your
memory differs from your notes, you should rely on your memory and not on the notes. The
notes are not evidence. If you did not take notes, rely on your independent recollection of the
evidence and do not be unduly influenced by the notes of other jurors. Notes are not entitled to
greater weight than the recollection or impression of each juror about the testimony.

When you go into the jury room to deliberate, you may take with you a copy of this
charge, the exhibits that I have admitted into evidence, and your notes. You must select a jury
foreperson to guide you in your deliberations and to speak for you here in the courtroom.

Your verdict must be unanimous. After you have reached a unanimous verdict, your jury
foreperson must fill out the answers to the written questions on the verdict form and sign and
date it. Answer each question in the verdict form from the facts as you find them. Do not decide
who you think should win and then answer the questions to reach that result. Your answers and
your verdict must be unanimous. After you have concluded your service and I have discharged
the jury, you are not required to talk with anyone about the case.

If you need to communicate with me during your deliberations, the jury foreperson

should write the inquiry and give it to the court security officer. After consulting with the
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attorneys, I will respond either in writing or by meeting with you in the courtroom. Keep in
mind, however, that you must never disclose to anyone, not even to me, your numerical division

on any question.

34.  Social Media

During your deliberations, you must not communicate with or provide any information to
anyone by any means about this case. You may not use any electronic device or media, such as
the telephone, a cell phone, smartphone, tablet or computer, the Internet, any Internet service,
any text or instant messaging service, any Internet chat room, blog or website such as Facebook,
Linkedln, YouTube, Instagram, Twitter or TikTok to communicate to anyone any information
about this case or to conduct any research about this case until I accept your verdict.

In other words, you cannot talk to anyone on the phone, correspond with anyone, or
electronically communicate with anyone about this case. You can only discuss the case in the
jury room with your fellow jurors during deliberations.

You may now proceed to the jury room to begin your deliberations.
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