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I. INTRODUCTION

Pursuant to the Board’s authorization email dated September 7, 2023, Nokia
of America Corporation (“Petitioner” or “Nokia”) submits this Reply to Patent
Owners’ Preliminary Response (Paper 6, “POPR”). In its POPR, Patent Owners
Alexander Soto and Walter Soto incorrectly allege that Fujitsu, Infinera, and AT&T
are also real parties in interest (“RPIs”). This Reply addresses that misstatement.

II. ARGUMENT

A. Nokia is not an RPI of Fujitsu, Infinera, or AT&T

Patent Owners’ allegations are both substantively incorrect and procedurally
futile. There 1s no need to address whether any of these other companies should be
named as an RPI because “neither the time bar nor estoppel provisions of 35 U.S.C.
§ 315 are implicated in this case.” Unified Patents LLC v. Monarch Networking
Solutions LLC, 1PR2020-01708, Paper 61 at 9 (PTAB May 27, 2022) (citing
SharkNinja Operating LLC v. iRobot Corp., IPR2020-00734, Paper 11 at 18 (PTAB
Oct. 6, 2020) (precedential)). Regardless, there are no RPI issues here. As such, the
final Fintiv factor (other circumstances) should not weigh against institution.

Patent Owners allege, without any supporting factual or legal evidence, that
Nokia, Fujitsu, Infinera, and AT&T are real parties in interest. But Patent Owners
attempt to construct an artificial relationship, where none exists. As the Stevens

Declaration makes clear, the smoke and mirrors that Patent Owners rely on is simply



false—Patent Owners present no evidence supporting the fictitious relationship. See
generally Ex. 1033.

Patent Owners licensed U.S. Patent No. 9,887,795 (“°795 Patent”) to NextGen
Innovations, LLC (“NextGen”). NextGen then filed suits against Nokia, Fujitsu,
Infinera, and AT&T alleging infringement of the 795 Patent on August 9, 2022. On
October 21, 2022, Judge Gilstrap sua sponte consolidated the four actions. Ex. 1034.
Absent this consolidation order, Nokia would not have any litigation overlap with
these parties. Tellingly, counsel for Patent Owners clearly perceived Nokia, Fujitsu,
Infinera, and AT&T as unrelated entities—filing separate suits against all four—only
now arguing against that reality for its own benefit.

Precedent holds that “[d]etermining whether a non-party is a ‘real party in
interest” demands a flexible approach that takes into account both equitable and
practical considerations.” Applications in Internet Time, LLC v. RPX Corp., 897 F.3d
1336, 1351 (Fed. Cir. 2018). Though there is no bright-line test, “relevant
considerations [] may include, whether a []party exercises [or could exercise] control
over a petitioner’s participation in a proceeding, or whether a [Jparty is funding the
proceeding or directing the proceeding.” Uniloc 2017 LLC v. Facebook Inc., 989
F.3d 1018, 1028 (Fed. Cir. 2021) (internal quotations omitted).

Here, Patent Owners failed to present any real evidence of control over

Nokia’s IPR petition by Fujitsu, Infinera, and AT&T for good reason—none exists.



Ex. 1033, 995-6, 9; Wi-Fi One, LLC v. Broadcom Corp., 887 F.3d 1329, 1340 (Fed.
Cir. 2018) (“Other than Wi-Fi’s conjecture, there is no evidentiary support for [the]
theory that Broadcom was acting at the behest or on behalf of [D-Link].”). Nokia
did not file this petition at Fujitsu, Infinera, or AT&T’s behest, nor did these parties
have any control over Nokia’s origination or participation in this proceeding or any
other related proceeding. Ex. 1033, 94943, 5-6. All decisions to file Nokia’s petition
against the 795 Patent were unequivocally made by Nokia and its counsel alone. /d.

Nokia clearly informed counsel for Patent Owners of this fact via email on
July 12, 2023 as evidenced in Patent Owners Exhibit. Ex. 2007 at 1-2 (“Nokia has
not coordinated and/or worked on any IPRs with the other defendants. Therefore,
we do not have any such information to produce.”) (emphasis added). Despite Patent
Owners’ attempt to paint Nokia as “evasive” for not providing (the nonexistent)
requested RPI discovery in the district-court proceeding, Nokia informed counsel
for Patent Owners that its attempt to elicit RPI discovery in a district-court
proceeding for use in an IPR is improper because it is irrelevant to the district-court
proceeding and contravenes case law. And given the much broader discovery
standards in district-court cases, courts have routinely denied the use of district-court
materials in PTAB proceedings. See, e.g., Ericsson Inc. v. D-Link Corp., No. 6:10-

CV-473,2013 U.S. Dist. LEXIS 199512, at *24-26 (E.D. Tex. Dec. 20, 2013).



Patent Owners’ lack of evidence undercuts its RPI allegation. For instance,
the Federal Circuit in Uniloc 2017 affirmed that LG was not an RPI because nothing
in the record indicated LG exercised any control over Facebook’s invalidity
challenges as there was “no evidence of joint funding, or even any evidence of
substantial coordination between the parties as to their respective decisions to bring
these proceedings.” 989 F.3d at 1028-29; see also Wi-Fi One, 887 F.3d at 1340.
Here, there simply is no evidence of “substantial coordination;” in fact, there is
evidence of no coordination. See Ex. 1033, 995-6, 9. Tellingly, Patent Owners have
not moved the PTAB for discovery in this case and, even if they did, they could not
meet the high bar for additional discovery because their inquiry is speculative at best.

Patent Owners’ other RPI arguments also lack substance. Patent Owners
allege that because Nokia, Fujitsu, Infinera, and AT&T are co-defendants, they
somehow must have a preexisting, substantive legal relationship and, ergo, must have
coordinated on IPR strategy. Paper 6 at 57. This is incorrect. The cases were
consolidated sua sponte and the parties have separate, independent counsel. Ex. 1033,
q7; see also Ex. 1034. The mere fact that parties are contemporaneous defendants to
respective NextGen actions does not establish privity. See, e.g., Petroleum Geo-Servs.
Inc. v. WesternGeco LLC, TPR2014-00688, Paper 33 at 18 (PTAB Dec. 15, 2014)
(“The nature of shared interests in invalidating the 607 patent, undertaking a joint

defense, and assertion of a common interest privilege does not, without more, indicate



privity”). Patent Owners’ fictitious coordination argument is simply fantasy, not fact.
Ex. 1033, 995-6, 9. Moreover, Patent Owners’ argument that Nokia previously
withheld relevant information in IPR2023-00960 is a red herring. As explained in full
during an August 23, 2023 hearing, Nokia did not present a false certification of
service. Ex. 1035 at 8:14-13:2. A review of the transcript and resulting Order
demonstrates that the Board itself does not agree that Nokia violated its duty of candor
or otherwise deceived the Board. /d.; Ex. 1036 at 2—4.

Accordingly, the final Fintiv factor (other circumstances) should not weigh
against institution as there is no real party in interest issue.

B. The Board should not deny institution under Fintiv

Nokia maintains that the Fintiv factors are not applicable to this petition. Nokia
diligently prepared its petition, filing the petition less than six weeks after serving
invalidity contentions. Paper 6 at 54; Paper 1. But, on no fault of Nokia’s, the accorded
filing date was not issued until over two months after the petition was filed. Paper 5.
The delayed accorded filing date significantly undercuts Patent Owners’ diligence
arguments on Factors 2 and 3. Regardless, the district-court case will not be in an
advanced stage, and the compelling merits of the petition outweigh any implied delay.

III. CONCLUSION

Petitioner respectfully requests that the Board grant institution.

Date: September 14, 2023 By: /M. Scott Stevens/ (Reg. No. 54,762)
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