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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CENTRAL DISTRICT OF CALIFORNIA

FACET TECHNOLOGIES, LLC,
Plaintiff,

CASE NO.
2:22-cv-01717-MCS-M

vSs.
LIFESCAN, INC.

Defendant.

—_— e — —

REMOTE VIDEOTAPED DEPOSITION UPON ORAL

EXAMINATION OF JOEL DELMAN

FRIDAY, JULY 7, 2023
8:56 a.m.

(All participants appeared remotely)

REPORTED BY:
MONNA J. NICKESON, RPR, CRR, CCR, CSR CA 14430
JOB: Jo868057

@ ESQUIRE 800.211.DEPO (3376)

DEPOSITION SOLUTIONS ESQUIreSO/Utlonscom

Facet Technologies, LLC
Exhibit 2025
LifeScan v. Facet
IPR2023-00712
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APPEARANCES:

FOR THE PLAI NTI FF:

G ri Pat hmanaban, Esq.

Ryan Banks, Esq.
Lat ham & Wat ki ns
140 Scott Drive

Menl o Park, California 94025

FOR THE DEFENDANT:

CGerald Giffin, Esq.
Jodutt Basraw , Esq.

Carter Ledyard & M I burn
28 Liberty Street, 41st
New Yor k, New Yor k 10005

ALSO PRESENT:

Angel a Lyons, Vi deographer
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FACET VS. LI FESCAN
CASE NO. 2:22-cv-01717- MCS-M
JULY 7, 2023
W TNESS: JOEL DELMAN PAGE
EXAM NATI ON BY MR. PATHVANABAN: 5
EXH BI TS
NUMBER DESCRI PTI ON PAGE
Exhibit 1 Openi ng Expert Report of Joel Delman 10
Regarding Invalidity of U S. Patent
No. 88, 840, 635
Exhibit 3 WD 2007/ 089930 A2, Lathrop 55
Exhibit 2 List of Materials Considered, 55
Appendi x A- Del man Openi ng Expert
Repor t
Exhi bit 3A Extracted pages from Exhibit 3 WO 66
2007/ 089930 A2
Exhi bit 4 US Patent Application Publication 96
No. US 2005/0131441 Al, lio
Exhibit 5 US Patent No. US 8, 920,454 B2, Hyoue 104
Exhibit 6 US Patent Application Publication 121
No. US 2007/0162064 Al, Starnes
Exhibit 7 US Patent No US 8, 647,356 B2, Kim 142
Exhibit 8 JPH05285127A, Morita 154
Exhibit 9 List of Materials Considered, 171

Appendi x A, Del man Openi ng Expert
Repor t
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BE | T REMEMBERED t hat on JULY 7, 2023, at
8:56 a.m, the renote videotaped deposition of
JOEL DELMAN was taken before Monna J. N ckeson,
Certified Realtine Reporter, Registered
Prof essi onal Reporter, Certified Livenote
Reporter, Certified Court Reporter (WA 3322),
Certified Shorthand Reporter (1D 1045), (OR
16- 0441), (CA 14430), the foll ow ng proceedi ngs
t ook pl ace:

* * * % %

THE VI DEOGRAPHER: Good norning. W are
now on the record. The tine is 8:56 a.m
Pacific on July 7th, 2023. This begins the
vi deoconf erence deposition of Joel Del man, taken
in the matter of Facet Technol ogies, LLC, versus
Li fescan, Incorporated, filed in the United
States District Court, Central D strict of
California, Western division, Case Nunber
2:22-cv-01717- MCS- M

My nanme is Angela Lyons. |'myour renote
vi deogr apher today. The court reporter is
Monna N ckeson.

WIIl everyone present please identify
t hensel ves and state who you represent, after

whi ch the reporter will swear in the w tness.

08: 56

08: 57

08: 57

2 ESQUIRE

800.211.DEPO (3376)
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MR. PATHMANABAN. This is

G ri Pat hmanaban with Lat ham & Wat ki ns for

plaintiff Facet.

MR CGRIFFIN. Gerald Giffin, Carter

Ledyard & M I burn, for defendant Lifescan, Inc.

MR, BASRAW : Jodutt Basraw of Carter

Ledyard & M I burn also representing Lifescan,

| nc.

JOEL DELNMAN
havi ng been first duly sworn to tell the truth, the
whol e truth, and nothing but the truth, testified as
fol | ows:

EXAM NATI ON
BY MR PATHVANABAN:

Q Good nor ni ng.

A Good norni ng.

Q Pl ease state your nane for the record.

A. My nane is Joel Delman. That's spelled
D-e-1-ma-n.

Q And where do you live, M. Del man?

A Los Angeles, California.

Q M. Del man, are you here today because
you have offered sonme opinions relating to the
validity of the '635 patent at issue in this case?

A. Yes, that's correct.

2 ESQUIRE

800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-005

08: 57

08: 58

08: 58

08: 58
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Q And you have been deposed before,
correct?

A. | have.

Q Approxi mately how many tinmes?

A Over the years, | think sonewhere around
15 or 16 is offhand what | believe to be the nunber.

Q Ckay. So you know the rules of a
deposi tion, basic rul es?

A Yes.

Q Ckay.

A In a general sense, yes.

Q VWhen were you first contacted about this
case?

A | would need to check nmy records on that,
ny emails for the first communi cations. Honestly, |
don't recall when I was first contacted about it.
Wuld you like nme to check ny emails? | don't know
if that's perm ssible even during the deposition, but
| could do so.

Q Vel |, can you give ne an approxi mte
nont h and year when you were first contacted about
this case wi thout checking your enmail s?

A. It was earlier in this year, but | really
woul d not prefer to give a nonth w thout checking ny
emails first.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-006

08: 58

08:59

08: 59

08:59

08: 59
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Q kay. So it was earlier in 2023; is that
right?
A. To the best of ny recollection, yes.
Q And who contacted you specifically?
A It was either M. Giffin or

Ehsun Forghany from Morgan, Lew s and Bockius. |
don't recall. Maybe it was both of them

Q And what did you understand your role to
be in this case, when you were contacted?

MR GRIFFIN.  (bjection.

THE W TNESS: They were | ooking for an
expert witness in the field of industrial design
who woul d be able to assist with certain aspects
of the litigation.

BY MR PATHVANABAN
Q Now, do you understand what this case is
about ?

MR GRIFFIN.  (bjection.

THE WTNESS:. | believe so, yes.

BY MR PATHVANABAN:

Q What is your understanding of what this
case i s about?

A It is a patent infringenent matter in
whi ch one party is accusing the other of infringing

its intellectual property.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

09: 00

09: 00

09: 01
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that Lifescan is infringing the '635 patent?
A Yes.
Q And do you understand what the accused

product is in this case?

A Yes.

Q What do you believe is the accused
product ?

A The Delica Plus | ancet.

Q Now, you have not offered any opinions

about infringenent or noninfringenent, correct?
A That's correct.
Q And your opinions about -- strike that.

Your opinions in this case are all

strictly limted to validity, correct?

MR, CRIFFIN  Objection.

THE WTNESS: | believe that all of ny
opinions are restricted to the issue of
validity, yes.

BY MR PATHVANABAN:

Q How many hours have you spent working on

this case?

A That's anot her question for which | would

probably need to | ook at my records, tinesheets for

an exact or fairly accurate answer. | could give you

2 ESQUIRE

800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-008
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09: 02
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09: 03
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a range.

Q Sure. | wll take a range.

A. Sure. Just to be sure | capture what is
an accurate answer |I'mgoing to say, at the | ow end,
100 hours, and at the high end, about 150 hours,
somewhere in there. | realize that's a | arge range,
but | want to be sure that the real nunmber falls
wi t hi n.

Q So you' ve spent between 100 and 150 hours
working on this case; is that right?

A Yes.

MR GRIFFIN.  (bjection.
THE WTNESS: | believe that's true, yes.
BY MR PATHVANABAN:

Q And what is your hourly rate for this
case?

A My hourly rate is $350 per hour.

Q Sorry about that.

A That's okay. No, | should nake a note
before, in case it happens. Here in California,
during the summer especially, we get these little
fraction of a second bl ackouts fromtine to tinme on
days that get warner, at least in certain
nei ghbor hoods we do.

We had one earlier in the week. You

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

09: 03

09: 03

09: 03

09: 04

09: 04
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know, the light flickers for a second, but
unfortunately, the internet goes out and resets
itself for a -- you know, it takes a coupl e of
m nutes usual ly.

So if that happens and | suddenly do drop
off, you'll know that was the reason and that | wll
pop back on in a few mnutes. Just in case.

Q Sure. Noted. Thank you for letting us
know.

Let's go ahead and pull up what's been
mar ked as Exhibit 1, which is your expert report in
this case.

MR. PATHVANABAN: Angel a, could you

pl ease pull up that? Thank you.
(Exhibit 1 was identified.)
THE WTNESS: Now, | do have a paper
bi nder with paper copies of the report that |
would like to refer to. |It's just easier and
qui cker during our deposition.
BY MR, PATHVANABAN:
Q That's fine.

Are they -- do you have any notes on this
paper copies?

A No. They've just been tabbed to nmake it

easier to find certain things wwthin the docunents.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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09: 05
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But, no, there are no notes.

Q Ckay. So | guess | should ask the
guestion -- w thdrawn.

What do you have -- did you bring any
docunents with you to this deposition?

A. Yes. | have copies of ny report and its
exhibits. | have a binder with the various patents
cited in ny report, and perhaps other patents. You
know, there's quite a few patents. And | al so have a
bi nder which | believe contains nost or all of
materials that | relied on in ny report.

Q Are these all clean copies?

A. Yes, they are.

Q And aside fromthe Zoom pl atform t hat
we're using for this deposition, do you have anyt hi ng
el se open on your conputer right now, any other
applications?

A There's probably Chronme is open behind
t he Zoom application because that's how | opened the
Zoom application. But other than that, no, | don't
bel i eve anything else is running.

Q And are you -- where are you physically
| ocated right now?

A | amin a roomin nmy house, which is

i solated fromthe rest of the houses as best as can

09: 06

09: 06

09: 06

09: 07

09: 07

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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be from our cats.
Q Got it.
W have marked as Exhibit 1 the Opening
Expert Report of Joel Delman Regarding Invalidity of
U S. Patent No. 8,840,635; do you see that? 09: 07
A | do.
Q s this the report that you submtted in
this case, Exhibit 17?
A It certainly appears to be from what
you're showi ng nme on screen. 09: 07
Q In preparing this report, did you talk to
any other experts in this case?
A No. | only spoke with counsel in this
case when preparing the report.
Q Did you talk to anyone fromLifescan to 09: 08
prepare for your report?
A. | don't recall speaking with anyone at
Lifescan. If it's listed in nmy materials consi dered
then that would be a nore accurate representation.
But to the best of ny nenory, | did not speak with 09: 08
anyone from Lifescan in the preparation of this
report.
Q Do you see in paragraph 2 of Exhibit 1,
you stat e:
| have been asked to provide ny anal ysis 09: 09

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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and opi nions concerning U S. Patent No. 8,840, 635.

And then you state:

| have been asked to provide ny anal ysis
and opi nions concerning the validity of Clains 6, 8,
14, and 18 of the '635 patent.

Do you see that?

A. Yes, | do see what you're pointing to.

Q Does this report, which is nmarked as
Exhibit 1, contain a conplete, full, and accurate
statenent of your opinions about why Clains 6, 8, 14,
and 18 of the '635 patent are invalid?

A | believe that it does. As | note in ny
report at sonme point, | do reserve the right to
respond to any, you know, supplenental, rebuttal
reports, et cetera, fromFacet's expert, and, of
course, to present various denonstratives at trial.
But | believe that this report is a whole sunmation
of ny opinions on the nmatter you have cited, yes.

Q You have not submtted any other report
ot her than Exhibit 1 in this case, correct?

A So, inthis case, in the Central District
of California, no, | don't believe that there has
been any other report submtted. | don't recall
subm tting any other report in this mtter.

Q Ckay. So the conplete basis for your

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-013

09: 09

09: 09

09: 10

09:10

09: 11
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opi ni ons about the validity of the asserted clains in
the '635 patent is included in this report, correct?
MR GRIFFIN.  Qbjection.
THE WTNESS: As | said, | have reserved
the right to respond to any particul ar
responses, rebuttals, et cetera, supplenental
reports fromFacet to which I"'mpermtted to
respond. And to the extent any new facts or
I ssues are raised or cone to light, that may
al so open up the possibility of additional
consi deration and opi nions on those facts or
matters which are raised in the future. But as
the report was submtted, it summarizes ny
opinion on this matter, yes.
BY MR PATHVANABAN

Q You understand that you were required to
provide a report that provides your conplete opinions
and the basis for those opinions that you intend to
offer at trial in this case, you understand that?

A Yes, | do.

Q So did you do that in this report marked
as Exhibit 1? Sinple question, yes or no.

MR GRIFFIN. (bjection. Asked and
answered tw ce now.

THE WTNESS: As | said, this report

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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sunmari zes my opinions based on the facts as |
know them But | have reserved the right in
this report to respond to any new facts which
may cone to light in the future, any rebuttal
and suppl enental reports fromthe other side 09: 12
that | may be permtted to respond to. Wether
| amor not, | don't know. That's up to the
court schedule, et cetera. And that | also plan
to present certain denonstratives at trial.
But, yes, this is a conplete report 09: 12
sunmmari zi ng ny opi ni ons.
BY MR PATHVANABAN:
Q Setting aside -- well, wthdrawn.
Are you aware of any effort by Lifescan
to submt a supplenental report on your behalf in 09: 13
this case?
A. Just so | understand your question,
Counsel, you nean a report after the report we're
tal ki ng about now?
Q Correct. 09: 13
A. | don't recall any -- hearing about that,
no.
Q And setting aside denonstratives that you
may present at trial, so the only report that
contains the opinions that you intend to offer is 09: 13

@ ESQUIRE 800.211.DEPO (3376)
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Exhi bit 1, correct?

MR GRIFFIN.  Qbjection.

THE WTNESS: To the best of ny know edge
right now, the report that | have submtted and
whi ch we are tal king about as Exhibit 1 is the
report sunmmari zing nmy opinions.

But | don't know what you're referring to
with respect to a supplenental report. It's
possi ble that the court is permtting nme to
submt a supplenental report, and if so,
reserve the right to do so, of course.

But as of now, this is ny report. But
"' mnot closing off the possibility should the
court permt for me to submt a reply or
suppl enental report to this.

BY MR PATHVANABAN:

Q | thought we just tal ked about and you
said you' re not aware of Lifescan even seeking the
court for permssion to file or serve a suppl enental
report, correct?

A That is correct. |'mnot aware that
Li fescan has made such an attenpt or request. But
just because I'mnot aware of it doesn't nean that
shoul d the court grant that option, that | wouldn't

do so.

09: 14

09: 14

09: 14

09: 14

09: 15

@ ESQUIRE 800.211.DEPO (3376)
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Q You see in paragraph 39 of your report
you state:

In formul ati ng ny opinions, | have been
Instructed to apply certain | egal standards that
apply concerning patent invalidity.

Do you see that?

A Yes, | do.

Q Does your report contain all the | egal
standards that you were asked to apply concerning
patent invalidity?

A | don't know whet her every standard that
was di scussed with me by counsel has been sunmari zed
innmnmy report. |It's possible that there are certain
things which -- certain |egal guidance that |I was
provided with that nmay not be sunmarized in the
report. |'mnot sure.

| have provided a brief and kind of
hi gh-1 evel overview in nmy report of those principles
that were provided to ne.

Q So you understand -- just |ooking at
par agraph 40, you say:

| understand that issued patents are
presuned valid, but this presunption may be overcone
by cl ear and convi nci ng evi dence.

Do you see that?

09: 15

09: 15

09: 16

09: 16

09: 16
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A Yes, | do.
Q So you understand that Lifescan nust
present clear and convincing evidence of invalidity,
you understand that?
A That is the standard that | was told is 09: 16
relevant to this matter, yes.
Q And you' ve offered opinions based on
antici pati on and obvi ousness, correct?
A Yes, that's correct.
Q And for anticipation, you understand that | 09:17
the prior art reference nust disclose -- well,
wi t hdr awn.
Do you understand that for
anticipation -- sorry. Wthdrawn.
For a prior art reference to anticipate 09: 17
an asserted claim do you understand that that single
prior art reference nust disclose all elenents of the
claim do you understand that?
MR GRIFFIN.  Qbjection.
THE WTNESS: So as | state in 09: 18
par agraph 54 of ny report on page 30:
If all elenents of the claimare
di sclosed in that prior art reference, either
explicitly or inherently, that prior art
reference anticipates the claim 09: 18

@ ESQUIRE 800.211.DEPO (3376)
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BY MR PATHVANABAN
Q Ri ght .

And you al so state in paragraph 54:

This requirenent is not met if a single

limtation of the claimis mssing fromthe prior art |09 18

ref erence.
Ri ght ?
A Yes, correct.
Q Ckay. So you understand that if the
prior art reference does not disclose a single 09: 18
limtation, then it does not anticipate?
MR GRIFFIN.  (bjection.
THE WTNESS: Yes, | do understand that.
BY MR PATHVANABAN:
Q | n paragraph 61, you di scuss obvi ousness, | 09:19
right?
A Yes. | began a discussion of the |egal
princi pl es behi nd obvi ousness at paragraph 60, |
bel i eve, yes.
Q Ri ght. 09: 19
And on paragraph 61, you state:
| have been infornmed and understand t hat
t he obvi ousness anal ysis requires a conparison of the
properly construed claimlanguage to the prior art on
alimtation by limtation basis. 09: 19

@ ESQUIRE 800.211.DEPO (3376)
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Do you understand that?

A Yes. That's what is witten in
par agraph 61.

Q So the obviousness anal ysis has to
conpare the claimlanguage to the prior art on a
limtation by limtation basis, correct?

MR GRIFFIN.  Qbjection.

THE W TNESS: The properly construed
claimlanguage to the prior art on a
limtation-by-limtation basis, yes.

BY MR, PATHVANABAN

Q So for an -- for a reference or a
conbi nation of references to render the claim
obvi ous, you understand that single reference or
conbi nati on of references nust disclose every
limtation of the clainf

MR GRIFFIN.  Qbjection.

THE WTNESS: | guess | would like to
kind of reference what |I've witten in
par agr aph 60, that:

di fferences between the claimsubject matter and

the prior art are such that the subject matter
as a whol e woul d have been obvious at the tine

the alleged invention was nmade to a person of

2 ESQUIRE

800.211.DEPO (3376)
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ordinary skill in the pertinent art.

And that then is foll owed by paragraph 61
whi ch you read just before, that |I've been
I nformed and understand that obvi ousness
anal ysis requires a conparison of the properly
construed claimlanguage to the prior art on a
limtation-by-limtation basis.
So, | mean, | think that's a proper
hi gh-1 evel definition of what would render a
pat ent obvi ous and perhaps a bit broader than
what you presented to nme in your question.
BY MR PATHVANABAN:
Q Ckay. So -- w thdrawn.
You understand that for a conbi nation of
prior art references to render a clai mobvious, it
shoul d render obvious every limtation of that claim
is that fair?
MR GRIFFIN.  (bjection.
THE WTNESS: | just want to be sure
under stand your question. So as | wite in
par agr aph 61:

An obvi ousness analysis requires a
conpari son of the construed -- properly
construed claimlanguage to the prior art on a

limtation-by-limtation basis.

09: 21

09: 22

09: 22

09: 22

09:23
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So | believe that's what you're saying in
your question. [|I'mnot a lawer, |I'mnot an
attorney, but | believe that that's equival ent
to what you're asking nme. But | prefer to refer
tothis as alimtation-by-limtation basis. 09: 23
BY MR PATHVANABAN:
Q M. Delman, do you have the '635 patent
with you? Did you bring that as part of the
materials you brought with you to the deposition?
A | do, yes. 09: 23
Q kay. And if you look at Claimé6 of the
' 635 patent --
A Hol d up a second, please. | need to turn
toit. GCkay. You ve asked ne to take a | ook at
Claim6? 09: 24
Q Yes.
A Ckay.
Q And C aim6 requires, anong other things:
A gripping handle portion defines a
| ateral span of at least 1.5 tinmes the | ancet 09: 24
t hi ckness.
Do you see that?
A Yes, | do see that in C aim6.
Q And C aim8 requires, anong other things:
The gripping handl e portion defines a 09: 24
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| ength at | east equal to the |ancet thickness.
Do you see that?

A Yes, | do.

Q And these |imtations are also present in
asserted Cainms 14 and 18, correct?

MR, CRIFFIN  Objection.
THE WTNESS. Yes, they are.
BY MR PATHVANABAN:

Q Can we refer to the [imtations that we
just tal ked about as the dinensional limtations? |Is
t hat okay with you?

A That sounds like a fine shorthand to ne,
yes.

Q Now, throughout your report, you have
used what you said was visual inspection of draw ngs
fromthe prior art patents to support your opinions
that the prior art disclosed these di nensional
limtations, correct?

A. That has been part of ny analysis. That
isn't the only part of ny analysis. |In each and
every instance, the visual inspection was supported
by reference to witten description disclosure within
that prior art as well.

So | wasn't -- to be very clear, | was

not just looking at the figures. | was referencing

09: 25
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the figures in the context of the witten description
di sclosure wthin that prior art, and | believe that
nmy report generally goes to sone detail about that
witten support that was referenced in addition to
t he visual s. 09: 27
Q | understand. Wt hdrawn.
But can you pl ease answer ny question?
W t hdr awn.
MR CRIFFIN  Objection.
BY MR PATHVANABAN: 09: 27
Q Let nme ask it again. Wthdrawn.
Can we -- w thdrawn.
Thr oughout your report, you have used
what you said was visual inspection of drawi ngs from
the prior art patents to support your opinions that 09: 27
those prior art patents disclosed di nensi onal
limtations, correct?
MR GRIFFIN.  (bjection.
THE WTNESS: As | just said, Counsel
that was one thing that | utilized in ny 09: 28
anal ysis, but that, to be very clear, | did not,
as it seens your question is suggesting, and
perhaps |'mreading nore into it than | should
be, but it seens that your question is
suggesting that the only thing I did was anal yze | 09:28

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-024



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023

Facet Technologies vs LifeScan 25
the figures or look at the figures for purposes
of the dinensional Iimtation. And |I'm nmaking
clear in ny answer that that is not what | did.
| did |ook at the figures, but in
conjunction with the various witten description |09:28
support within these prior art references. And
in nmy report, | believe that | go to sone effort
to detail that witten description support which
was reviewed in conjunction with the patent
figures. 09: 28
BY MR, PATHVANABAN
Q Sir, can you listen to ny question very
carefully. | don't believe | ever inserted "only" in
that question at all. You seemto suggest that | was
suggesting that you only | ooked at the patent 09: 29
figures. So listen to nmy question very carefully,
and | woul d appreciate a yes or no answer.
MR GRIFFIN.  (bjection.
BY MR PATHVANABAN:
Q W t hdr awn. 09: 29
Thr oughout your report, you have used
what you called visual inspection from patent
drawi ngs to support your opinions that these
di mensional limtations were net, correct?
MR GRIFFIN.  Qbjection. 09: 29
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THE W TNESS: Counsel, let nme just say,
l"mtrying to answer your question as best and
as honestly as | can. What |'msaying -- and |
realize that you're asking for a yes or no
answer .

| amtelling you that | can't honestly
and conpl etely answer that question in a yes or
no answer. And | stand by the response that |
j ust gave you, which |I'm happy to repeat again
i f you're asking the question again.

| did | ook at the visual -- the figures
of the patents, of the prior art, but | did so
in conjunction with the witten description
support within those sane prior art references.

So | did not just | ook at the patent
figures. That was part of ny analysis. And |
believe that's the only way | can give you a
conpl ete and honest answer to the question
you' re posi ng.

BY MR PATHVANABAN:
Q So in paragraph 126 of your report, here
you' re speaki ng about the Lathrop reference, right?
A. Hol d on one sec while | turn to that,
Counsel . Yes, paragraph 126 is in a section

di scussing the Lathrop reference, yes.

09: 29
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Q | n paragraph 126, you state:

Vi sual inspection of the gripping handle
portion's | ateral span, open paren, open quote, S,
cl ose quote, close paren, with the |ancet's thickness
T shown in Lathrop's figure confirns to ny know edge
that the gripping handle portion defines a | ateral
span of at least 1.5 tines the | ancet thickness.

Correct?

A That is a correct read of paragraph 126,
but there is further discussion about dinensional
limtations in ny report after that paragraph, and --
which -- which | believe needs to be taken in
cont ext .

So that -- but that is correct, you' ve
read that paragraph 126 correctly, but it needs to be
taken in the context of the entirety of the report
and, nore particularly, the entirety of the section
on Lat hrop.

Because |'mreferencing various sections
which I'mincorporating by reference, for exanple, in
paragraph 129 and in 128, referencing section XlI.F. 1
I ncorporated herein to provide for the, as |
di scussed just previously, the witten description
support, which was reviewed in conjunction with the

vi sual i1 nspection.
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So you have read ne a correct read of
126, but it needs to be also read in the context of
the entirety of that section.
Q Paragraph 125 is where you start the
di scussion of elenent 6-D, which is one of the two
di mensional limtations we tal ked about, correct?
MR GRIFFIN.  Qbjection.
THE WTNESS: Well, | don't know that
that's where the discussion begins. It seens
that it may begin as early as paragraph 123
where | nentioned it as -- | nentioned that
di nensional limtation as well.
BY MR PATHVANABAN
Q Vel |, paragraph 123 recites daim6 in
full, correct?
A Yes.
Q And that includes elenents A, B, C, that
do not include the dinensional limtation, right?
A. That is correct. | was just -- you know,

you asked is 125 where | begin the discussion, and |
just nmentioned it seens as if it may go back to 123,
but. ..

Q Ckay. And elenments A B, C, you start
di scussion at paragraph 124, right? Well, w thdrawn.

You di scuss elenents 6-A through 6-C in
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par agraph 124, correct?

A Yes, that seens to be correct.
Q So paragraph 124 does not discuss the
di rensional limtation of Aaimé6, right?

MR GRIFFIN.  Qbjection.
THE WTNESS:. It does not appear to, no.
BY MR PATHVANABAN:
Q So the substantive di scussion about why
Lat hrop di scl oses el enent 6-D, which is one of the
di mensional limtations, starts in paragraph 125 of

your report, right?

A | suppose that's a fair description.

Q Ckay. And the -- you have a figure here,
Figure 1-A of Lathrop, right?

A Yes.

Q And you have annotated it to add, anong

other things, an S and a T, right?

A Yes, that's correct.

Q And then right below that starts
par agraph 126, and you say:

Vi sual inspection of the gripping handl e
portion's lateral span S with the |ancet's thickness
T shown in Lathrop's figure confirns to ny know edge
that the gripping handle portion defines a |ateral

span of at least 1.5 tines the | ancet thickness.
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Correct?
A. That is what paragraph 126 says, but | go

on to discuss this dinensi

det ai |

onal limtation in nore

at paragraph 128 through G aim8, which as you

noted earlier, contains the sane limtation.

Q

Wll, we'll cone to that in a second.

But just to be clear, your discussion of

el enment 6-D for Lathrop is limted to paragraph 125

and 126. And then in paragraph 127 you concl ude:
In my opinion, Lathrop renders Claim®6
obvi ous, correct?
MR GRIFFIN.  (bjection.
THE W TNESS:. Again, | believe that al
of this -- you have read correctly. But |

believe that all of this discussion nust be read
in the context of section 3 below, which notes
from 128 that Caim8 depends on Caimé6, and
it contains simlar dinmensional -- the sane

And it

t hat

di mensional limtations. IS in that

section which | reference further witten

description support that supports the entirety

of ny opinion on the dinensional limtations
Wi th respect to Lathrop.
BY MR, PATHVANABAN:
Q We'll cone to that, M. Delman. | know

800.211.DEPO (3376)
EsquireSolutions.com
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you want to discuss that, and trust nme, | amgoing to
di scuss that with you, the foll ow ng paragraphs. But
stick wth me for paragraphs 125 through 127, okay?
MR GRIFFIN.  Qbjection.
BY MR PATHVANABAN: 09: 38
Q These are the only three paragraphs that
you have offered that substantively disclosed --
di scuss why Lathrop di scloses el enent 6-D before you
concl uded that Caim6 was rendered obvi ous by
Lat hrop, correct? 09: 38
MR GRIFFIN.  Qbjection.
THE WTNESS: |'msorry, Counsel. |
really just need to restate that | believe that
nmy opinion on the dinensional elenents of
Lat hrop nust be understood in the context of the | 09:38
entirety of ny discussion about those
di mensi onal el enments, which includes
par agr aphs 128 and ensui ng paragr aphs.
So, as | understand your question, no,
the entirety of this section on the dinensional 09: 39
el enents related to Lathrop is how I support ny
opinions wth respect to those di nensional
limtations.
BY MR PATHVANABAN:
Q So just to be clear, M. Delnman, in your 09: 39
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di scussi on of elenent 6-D, in paragraphs 125 and 126,
the only thing you discuss fromLathrop is this
Figure 1-A and your visual inspection of that figure,
correct?

MR GRIFFIN.  Qbjection.

THE WTNESS: As |'ve said, | believe
that all of the discussion of dinensional
limtations with respect to Lathrop needs to be
read in the context and with reference to the
entirety of ny discussion of that, which goes on
for several pages -- well, several is a big
word, a few pages after paragraph 127.

And | don't believe that, and nor was it
ny intention, that paragraph 125 -- paragraphs
125 to 127 be understood w thout reference to
all of that discussion.

BY MR PATHVANABAN:
Q Sir, sinple question
Par agraph 125 and 126 -- | know you want
to discuss the |later paragraphs, but ny question is
limted to paragraphs 125 and 126, you under st and
t hat ?

MR GRIFFIN.  Qbjection.

THE WTNESS: | do understand what you're

asking, but I'malso stating that ny response

09: 39

09:40

09: 40

09:40

09: 40

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-032



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023

Facet Technologies vs LifeScan 33
requires reference to other paragraphs.
BY MR PATHVANABAN:
Q Ckay. Let -- my questionis limted to
par agraphs 125 and 126.

In these specific paragraphs, you have
not referred to anything other than Lathrop's figure
at -- for your opinion that Lathrop discloses
Claim6, element D, correct?

MR CRIFFIN  Objection.

BY MR PATHVANABAN:
Q And I"'mlimting ny question, M. Del man,
to paragraphs 125 and 126.

MR. GRIFFIN.  bjection, again.

THE WTNESS: If you're asking ne if

there are words in the paragraphs that you have

just read that refer to what |'m di scussing,
that this all needs to be read in the context of
the entirety of ny discussion of the dinensional
limtations regarding the Lathrop prior art
reference, then you're correct, | don't see a
specific reference to what |I've just stated.
However, as |'ve just stated, and to be
very clear, nmy report nust be read inits
entirety and in the context of the entire

di scussi on about Lat hr op.
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And that's -- you know, you say that |
want to tal k about paragraphs 128 onward. Well
if you d like to talk about them [|'m happy to
tal k about them |'m not speaking about them
specifically.

|"mjust saying that this section on
di mensional limtations regarding Lathrop is
read and intended to be read wth reference to
the entirety of ny discussion about those
di mensional limtations.

BY MR, PATHVANABAN

Q Now, you concl ude in paragraph 127 that
Lat hrop renders C aim6 obvious, right?

A That is a summary of that opinion, yes.

Q And to be clear, this opinion, this

summary of the opinion, cones right after your

di scussion of Lathrop's figure and before any

di scussi on of sections incorporated by reference,
correct?

MR GRIFFIN.  (bjection.

THE WTNESS:. | think that you' ve
accurately described the order of presentation,
yes.

BY MR, PATHVANABAN:

Q Ckay. And then you start your discussion
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of Caim@8 after paragraph 127, correct?
A Yes.
MR GRIFFIN.  Qbjection.
THE WTNESS: That is a correct
statement, yes.
BY MR PATHVANABAN:
Q And you state on paragraph 128:
Claim 8 depends from d aim6 which

Lat hrop anticipates for the reasons | discussed above

in section Xl.F.1 incorporated herein.
Ri ght ?
A That's correct. And that's why | was

referring to this paragraph as needing to be read
along wth and as a whole with ny discussion of the
di rensional limtations of Lathrop.

Q And when you say section Xl.F. 1, that is
going to be the section where you di scussed why
Lat hrop, in your opinion, renders obvious C aim 6,
right?

MR GRIFFIN.  (bjection.

THE WTNESS: That is the intent -- well,
| don't know that that's the only discussion,
no.

To respond to your question in a very

simlar fashion, you know, there is further
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di scussion of the dinensional [imtations in
Lat hrop whi ch conti nues on pages 52, 53 -- and
53.

So the entirety of this report that is
rel evant to Lathrop nust be read in the context
of the figure that you have referenced
previously.

This report is not a sentence by sentence
I solated -- you know, it's not as if one
sentence doesn't necessarily refer to another or
one paragraph doesn't refer to another. You
have to read anything, whether it's a book, a
novel, fiction, non-fiction, in the context of
the whole. You can't take one paragraph or one
sentence out of that context and expect that to

be an accurate sunmary.

BY MR PATHVANABAN:

Q In the instructions about the | aw t hat

you were given, were you instructed that patent

drawi ngs do not define the precise proportions of the
el ements and may not be relied upon to show
particular sizes if the specification is conpletely

silent on the issue? Wre you instructed about that?

MR GRIFFIN.  Qbjection.
THE WTNESS: It's a long question with a
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big read of the law there. | wonder if you can
pl ease read that back to ne and maybe even break
It up, but at least read it back to ne slowy so
that | can really hear what you're asking,
Counsel . 09: 47
MR CRIFFIN. Can you tell us what you're
readi ng fronf
MR. PATHVANABAN: |'m allowed to ask
questions and you can object, but I'Il proceed.
MR GRIFFIN. | just wanted to see if you | 09:47
could tell us what you're actually reading from
THE WTNESS: It would be hel pful if
you - -
BY MR PATHVANABAN:
Q |"mreading fromny outline. 09: 47
A. -- could put that on the screen. It's
quite a mouthful froma | awer especially.
Q Let ne ask you, M. Delnman, do you
understand that patent drawi ngs are not supposed to
define the precise proportions of the el enments shown 09: 47
therein and may not be relied upon to show particul ar
sizes if the specification is conpletely silent on
the issue? Do you understand that?
MR GRIFFIN.  Qbjection.
THE WTNESS:. The understandi ng that | 09: 48
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have may be simlar -- it may even be identical
to what you've just said, Counsel, but perhaps
"1l word it or phrase it in the way that | have
been i nfornmed by counsel.

That the figures in a patent nmay be
relied upon for disclosure of certain
proportions shown in those figures if witten
description disclosure within that patent
supports that understandi ng.

And |"'mnot saying that as a lawer. [|I'm
not a lawer. But in a general sense, that's ny
under standi ng. You can -- you can utilize the
figures in a patent drawi ng for disclosures of
proportions, not absol ute di nensions, but
proportions, if those figures are supported by
witten description wthin the patent.

It may be what you' ve asked ne, but
that's the way | would sunmarize what |'ve been
I nformed by counsel .

BY MR, PATHVANABAN:
Q And where in your report have you cited
any witten description from Lathrop supporting --

MR GRIFFIN.  Qbjection.

BY MR, PATHVANABAN:

Q -- the proportions of its figures?
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MR GRIFFIN.  Qbjection.
THE WTNESS: Well, | refer back to

section XlI.F. 1, which |

ref erence,

believe is an accurate

woul d need to

unless it's a typo. |

| ook. And | incorporate that by reference --

within this section as support. So that woul d
be in paragraph 129. And I'mcontinuing to read
to see if there's other references.

| also refer to in paragraph 30 and
I ncorporated by reference section XI.F.1 Ato E
and note that while these refer to daim 14,
that Caim1l14's [imtations are anal ogous in
scope to those found in section VIII and are
di scl osed by Lathrop for reasons | provide above
and incorporated here referencing XI.F.1 F. So
that's paragraph 130.

BY MR PATHVANABAN:

THE W TNESS:

Q M. Del man?
A Yes.
Q "' mnot -- w thdrawn.
My question specifically is, show ne in
your report --
MR GRIFFIN.  Sorry, if | can interrupt
for one second. Were you finished, Joel?

No, | was not. | was
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continuing to review page 52 and 53 because |
bel i eve his question was where have | referred
to witten description support --
MR GRIFFIN So I just ask if you could
et himfinish his answer before you ask anot her
guesti on.
BY MR PATHVANABAN:

Q Are you done with the answer, M. Del man?

A No, | was going to continue. | believe
that | just referred to paragraph 130, or maybe | had
mentioned 131, which incorporates by reference the
support from section Xl .F. 3.

And then | discuss at paragraph 132 that

even if these di nensions were not disclosed or
I nherent in Lathrop, all of the relative di nensional
limtations woul d have been obvious for a POSITA to
apply to Lathrop because Lathrop explicitly
recogni zes that it was not uncommon for |ancet users
to suffer fromreduced visual acuity and/or inpaired
manual dexterity, and protecting against inadvertent
sticks was needed. And | cite to the Lathrop
reference there. So that is further support referred
to, which | believe is what you're asking about.

| continue into paragraph 133, again

referencing Lathrop's instruction, when | state that
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it would have been -- designing a gripping handl e
with a lateral span, and I'll just summarize for
short hand, neeting the dinensional limtation, would
have been pursued by a POSI TA as a matter of routine
optim zation and with a reasonabl e expectation of
success in view of Lathrop's instruction that one or
nore gripping features, quote-unquote, be included in
order to help, quote, "facilitate,” end quote,
removal of the endcap.

A POSI TA woul d have utilized di nensions
that would allow a user to easily handle the cap and
provide for a nore, quote, "ergonom c and
user-friendly operation,” end quote. A POSITA woul d
have thus routinely designed an endcap that woul d
have been at least 1.5 tines the thickness --

(The Court Reporter requested

clarification.)

THE WTNESS: | apologize. | sonetines
read quickly, and | was trying to slowit down,
but I'lIl do so even nore.

And then | go on in paragraph 134, for
further witten description support, regarding
the gripping handle's I ength being at | east
equal to the lancet thickness, as recited in

Clains 8 and 18, that this would be a natural
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choice for a POSI TA who woul d have appreciated
that users who have difficulty handling | ancets
woul d have a nore, quote, "ergonom c and
user-friendly," end quote, way to, quote,
“facilitate," end quote, renoval of the endcap
i f the gripping handle had a length at | east
equal to or larger than the | ancet thickness.
So | believe that responds to your
question as to what written description support
| have referred to for Cainms 6, 8 14, and 18.
There's quite a bit there, sone of it
I ncorporated by reference, and sone of it
spelled out in detail
BY MR PATHVANABAN:
Q M. Delman, ny question is, show ne a
paragraph in this report where you have cited to
Lat hrop's specification to support your using Figure
1-A to derive proportions fromthe figure. |'mnot
Interested, M. Delnman, in --
MR GRIFFIN.  (bjection.
BY MR PATHVANABAN
Q -- your view about citing to what Lathrop
di scl osed about users suffering fromreduced visual
acuity or whatnot.

|"minterested in, have you cited to a
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singl e passage from Lat hrop that supports you

deriving proportions fromFigure 1-A of Lathrop?
MR GRIFFIN.  Qbjection.

BY MR PATHVANABAN:

Q Show nme where in your report.

A. Counsel, what | just read to you, and |I'm
happy to read it again, if you'd like, what |'ve just
read to you is what | have cited in reference of
support for those dinensional -- for ny read of those
di mensional limtations in conjunction with the
Lat hrop patent Figure 1-A

Q kay. Just to be clear, paragraph 132 is
di scussing -- what you state here is Lathrop
di scl oses the dinensional limtations -- w thdrawn.

| n paragraph 132 you start sayi ng:
As | note above, Lathrop discloses the
di rensional limtations of the asserted cl ai ns.
Do you see that?
A. | do see that, yes.
Q And then you say:
Even if these limtations were not
di scl osed or inherent in Lathrop, all of the relative
di rensional limtations would have been obvious for a
POSI TA to apply to Lathrop.

And then you go on to quote Lathrop from
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paragraph 4 and 9 of Lathrop, right?

A | quote Lathrop froma few-- in the
ensui ng paragraphs on the ensuing -- yes.
Q So paragraph 4 and 9 do not say anything

about Lathrop's figures being to scale or otherw se
supporting your deriving proportions fromthe
figures, correct?

MR GRIFFIN.  (bjection.

THE WTNESS: No. | don't -- to be fair
you' ve asked, does it discuss any of Lathrop's
figures being to scale. |It's ny understanding
that patent figures are, according to the MPEP
which | believe stands for the Manual of Patent
Exam ni ng Procedures, | believe that actually
gui des patent -- people who wite patents, |
don't know what you call them attorneys, patent
agents, whatever, not to state that they are to
scal e, but that m ght be neither here nor there.

But in any case, so it doesn't refer to
scale, but | believe it provides the support
which | have said it does. So | don't agree
that it doesn't provide that support, no.

BY MR PATHVANABAN
Q You have not cited to any place in

Lat hrop where it says its figures are to scale,
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correct?
A. | don't believe | have cited to a pl ace
where the -- that it states the figures are to scale,
no.
Q You have not cited to any disclosure in 09: 58

Lat hrop that provides any actual dinensions of the
Lat hrop device, correct?

A | would need to refer back to
section XI.F.1 to see if that is correct or not. |
know t hat sone of the references that | have cited in
ny report do have certain dinensional disclosures in
t heir specification.

| would need to | ook back to see if the
reference -- if the sections |'ve incorporated by
reference do that or not. If you'd like to give ne a
nonent, | can do that.

Q Pl ease do.

A So |l don't -- if you could repeat your
guestion again regarding -- if you can just repeat
the question so I'msure |'manswering your question
preci sely.

Q You have not the cited to any disclosure
in Lathrop that provides any actual dinensions for
any el enents of the Lathrop device, correct?

A. It -- | have not cited to a disclosure
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within Lathrop that provides actual dinensions, that
Is correct. | have cited to disclosures which
support the proportions that | have opi ned upon, but
t hose di scl osures do not include any di nensions.
Q And when you say you have cited
di scl osures that support the proportions, you're
tal ki ng about your citations in paragraph 132 to
Lat hrop's paragraph 4 and 9; is that right?
MR CRIFFIN  Objection.
THE WTNESS: No. |'mincluding al
citations and references that have been
menti oned and which | believe |I've just read to
you previously, starting from paragraph 128
t hrough paragraphs 134.
So the entirety of that section includes
a nunber of references, sone of which are
I ncorporated by reference and others which |
have cited nore specifically in quotations.
BY MR PATHVANABAN:
Q kay. So tell me what paragraphs --
wi t hdr awn.

So you just told nme that you' re including
all citations and references that you have incl uded
in your report from paragraph 128 through 134, right?

MR GRIFFIN.  Qbjection.
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BY MR PATHVANABAN

Q Tell me which paragraphs from Lat hrop you
have cited in paragraphs 128 through 134, other than
Lat hrop' s paragraph 4 and 9.
MR GRIFFIN.  Qbjection.
THE WTNESS:. | have read to you the
citations that | have cited from Lathrop. And
as |'ve said, that | have al so incorporated by
reference section XI.F, XI.F.1 nore
particularly, and XI.F.3 -- well, actually,
XI.F.2 as well.
So XI.F as a whole seens to have been
I ncorporated by reference in this section on
Lathrop. XI.F, mnd you, does not bring in
citations from Lat hrop.
So the other things that |1've read to you
are the citations from Lathrop. But | have
found the sane support in ny analysis that |'ve
I ncorporated from Xl . F.
BY MR PATHVANABAN:

Q Now, in paragraph 133 you state that a
POSI TA woul d have pursued routine optimzation to
facilitate renoval of an endcap, right?

A Vell, what | state that designing a

gri ppi ng handl e neeting the dinensional limtations
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woul d have been pursued by a POSI TA as a matter of
routine optim zation and with a reasonabl e
expectation of success.
Q I n your report, have you cited to any
prior art patent or publication or any other 10: 04
authority that recogni zed the inportance of the
rel ati onship between the span of a gripping handle to
the thickness of the lancet in order to help
facilitate renoval of the endcap?
MR GRIFFIN. nbjection. 10: 05
THE WTNESS: | believe ny report
di scusses throughout on -- in nmany, nany
I nstances why the relationship -- why having a
wi de span in an endcap woul d be nost
advant ageous and woul d i ndeed support an endcap 10: 05
at least as large as a proportional relationship
of 1.5 to the thickness of the lancet. | think
ny report throughout discusses that in many ways
and t hrough many references.
BY MR PATHVANABAN: 10: 06
Q So, M. Delman, | understand that's your
opinion. |'mnot questioning that's your opinion,
okay?
My question is, have you found anot her
prior art reference that you cite in your report 10: 06
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whi ch recogni zed the inportance of the relationship
between a gripping handle and -- sorry.
Have you found another prior art
reference that recognized the inportance of the
rel ati onship between the span of a gripping handle to | 10:06
the | ancet thickness? |Is there any other reference
that references that rel ationship?
MR GRIFFIN.  (bjection.
BY MR PATHVANABAN:
Q And if so, show ne where it is. 10: 06
MR GRIFFIN.  Qbjection.
THE WTNESS: So | will first say that
think | have referenced many references
t hroughout ny report which do just that. But if
you'd like nme to show you one exanple, | wll 10: 07
review ny report and find an exanple that | feel
m ght be nost illustrative of what you're
aski ng.
BY MR PATHVANABAN:
Q Go ahead. 10: 07
A. So, again, this is just one -- |I'm
flipping through ny report, which is 208 pages, |
bel i eve, wi thout exhibits, maybe | onger, and cites at
| east a dozen or nore references.
But -- so you've asked nme for one 10: 09
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exanple. And | am | ooking at page 71, paragraph 162.
And this is wthin the discussion of the Saikley
reference, S-a-i-k-l-e-y, for the purposes of the
court reporter.

So in paragraph 162, | state that:

Sai kl ey teaches that the protective cap
that is renmoved before use should be nmade both a nuch
| arger than usual to aid handling, end quote.

And | go on to note:

To conpare the Sai kley patent, the
expanded di nensions of the endcap allow for easier
use by persons with limted dexterity and vision.

The | arger surface area provided by the protective
sterility cap as conpared to previously known designs
makes it easier to |ocate, especially for users with
reduced visual acuity, and renders it easier to pick
up off of a flat surface or out of a container, which
is particularly advantageous for users with reduced
manual dexterity.

So it goes on in paragraph 163:

By ending the, quote, "nuch |arger
handl i ng tab,"” end quote, between the primary sheet
and secondary sheet Sai kley's protective cap provides
the user with a |arge protective cap for handling,

end quot e.
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So this is but one of many, and |
could -- | nean, Saikley is full of discussion |ike
this. | could read page after page, if you'd |ike,
di scussing the inportance and support for having a
cap with a large span to assist users with reduced
vi sual and manual -- visual acuity and manual
dexterity in performng the functions they need to
performwth these caps.

Q M. Delrman, are you aware that the court
has struck Lifescan's reliance on the Saikl ey
ref erence, anong other references? Are you aware of
t hat ?

A Yes, | have been nmade aware that certain
references were, | guess the word that | would use is
the word "excluded," yes. But you've asked ne to
read fromny report, and I'mreading fromny report.

Q Sure. |'mnot arguing with you,

M. Delman. M only question was, are you aware that
the court has struck -- | think you answer ed.
W t hdr awn.

SO you are aware --

A | should specify that I am not aware of
each -- | nean, of each and every one offhand by
menory, which has been excluded and whi ch has not.

| f you say that Saikley is anong those that's been
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excluded, | have no reason to doubt you on that. But
offhand, | don't recall that Saikley was anong them
or wasn't anong them

Q And just to be clear, this reference from
paragraph 162 that you read from Sai kley is talking
about a nuch larger handle without reference to the
| ancet thickness, correct?

A I n that paragraph, it doesn't
specifically refer to the I ancet thickness, no. But
t hat teaching, along with the many ot her teachings
that | go into with respect to Sai kley and the other
ref erences, would teach a PCSITA that we are tal king
about a large and wi de handl e being optim zed for use
by those with limted dexterity and visual acuity,
and that the larger it gets in order to provide that
benefit in structure, the larger the proportion would
be relative to the |ancet thickness.

It doesn't provide any teachi ngs on why
one would wi sh -- why a POSI TA would wi sh to increase
the lancet thickness. It only provides teachings
t hroughout all of ny references that a POSI TA woul d
want to increase the span of the |ancet cap or the
handl e.

So a POSI TA woul d understand that the

proportions would be in relation to anything that is
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remaining fixed. |If you're growing, that it does

I ndeed read upon the issue of a proportion between

t he span of the handle and the thickness of sonething
whi ch i s not increasing.

Q Are you planning on relying on Saikley's
di scl osure of a nuch |arger handl e and ai di ng vi sual
acuity, anong other things, to support your opinions
at trial?

A | woul d need to be guided by counsel as
to whether we're permtted to discuss Saikley at
trial, given this exclusion that you' ve just
referenced. |'mnot an attorney.

Wil e that exclusion nmay prevent -- may
have ot herwi se prevented such reliance, and again,
|'"'mnot an attorney, so |I'mnot sure, our discussion
of it here during our deposition may, in fact, nake
it perm ssible to discuss.

So | don't know. [|'mnot an attorney and
| don't know the Rules of Evidence, so -- if that's
the proper termfor it. | would need to discuss wth
counsel whether that's sonething we are or are not
permtted to discuss in court.

Q So you believe sinply because you raised
Sai kley in this deposition, that may nake it okay for

you to discuss at trial?
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MR, CGRIFFIN. bjection.
THE WTNESS: | said that |'mnot an
attorney and | don't know the Rul es of Evidence,
if, in fact, the Rules of Evidence is the proper
description for what allows sonething into a 10: 15
trial to be presented, et cetera.
What | said is, | would need to discuss
wi th counsel, and counsel would inform nme of
whet her or not it is, after the exclusion of
Sai kl ey as you have inforned ne, but after, 10: 15
agai n, our discussion of it here in our
deposition today, whether or not we're allowed
to discuss it at trial. | don't know. |'m not
a lawer. But | can tell you that if counsel
says we're not allowed to discuss it, | won't 10: 15
di scuss it.
MR. PATHMANABAN:. Let's go off the
record.
MR, GRIFFI N  kay.
THE VI DEOGRAPHER: CGoing off video record 10: 16
at 10:16 Pacific tine.
(A recess was taken.)
THE VI DEOGRAPHER: W are back on video
record at 10:28 a.m Pacific tinme. 'l pull
t hat docunent up right now. 10: 28

2 ESQUIRE

800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

Ex. 2025-054



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023

Facet Technologies vs LifeScan 55
(Exhibit 3 was identified.)
BY MR PATHVANABAN:
Q Al right. Welcone back, M. Del man
A. Thank you.
Q |'ve marked as Exhibit 3 -- by the way 10: 29
let's quickly go to Exhibit 2.
(Exhibit 2 was identified.)
BY MR PATHVANABAN:
Q Exhibit 2 is your list of materials, does
that | ook right? 10: 29
A. It does, yes.
Q Al right. W'Il conme back to this one.
Let's go to Exhibit 3. And Exhibit 3 is
the Lathrop reference, correct?
A. | believe so. And I'mjust going to -- 10: 29
so what -- let's see. Looking for ny paper reference
of that. Yes. GCkay. |'ve got that.
Q kay. We can go to Figure 2-A |I'm
trying to nove this thing. Actually, let's go to
your expert report for a second. 10: 30
A Ckay.
Q And you see in paragraph 104, you say:
Lat hrop discloses a primary sheath, or
one or nore guidance fingers 122 that are preferably
provi ded adj acent the interior free ends of the 10: 30
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sentence or two fromthat particul ar paragraph,
but the entirety of ny support for Lathrop
having a primary sheath for initial enbednent of
a large lancing tip of an unused | ancet therein,
Claim1l-A spans from-- spans from paragraphs
104, which is what you read from through
par agraph 109.
So the entirety of that section of ny
report is what | believe supports Lathrop
neeting that limtation.
BY MR PATHVANABAN

Q Show ne what el se you have pointed to --
wth reference to Figure 2-A, show ne in your report
what have you pointed to as the primary sheath in

Lat hrop?

Facet Technologies vs LifeScan 56
U shaped endcap nenber.
Do you see that?
A. | do see that, yes.
Q So your opinion is that Lathrop's
gui dance fingers are the primary sheath clainmed in
Caim 1-A?
MR GRIFFIN.  Qbjection.
THE WTNESS: Well, this response is
going to be very simlar to one | gave you
earlier, which is, you have correctly read the
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A. Wll, I will begin by readi ng what you
read:

Lat hrop discloses a primary sheath, or
one or nore guidance fingers that are preferably
provi ded adj acent the interior free ends of the
U-shaped endcap nenber and which are rel easably
engaged wi thin correspondi ng gui dance channels of the
| ancet body, to axially guide the endcap and prevent
damage of the lancet tip during endcap renoval .

These gui dance fingers are simlar to the spacer ribs
or breakaway connections 518 which indicate an unused
| ancet in the '635 patent.

| then go on in paragraph 105 to state
t hat :

Lat hrop further provides that the endcap
Is typically renoved prior to the |ancing procedure
and the endcap 16 is preferably renoved fromthe body
portion to expose the sharp tip elenent for use.

It goes on to say that -- in 106, it goes
on to say that:

Al t hough Lathrop does not use the term
"enbedded,"” it teaches that the user is to renove
endcap 16 by twi sting the endcap and severing the
connection between the endcap and an integrally

nol ded body portion to break the seal between the
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endcap and tip elenent which allows for easier endcap
renoval .

And in 107 | refer to the provisional to
Lat hrop, which Lathrop refers back to:

Provi des for a conventional insert nol ded
| ancet with nolded in sterility cap.

So | then conclude in 108:

A POSI TA woul d have known that an
integrally nolded cap nust be twisted in order to
avoi d potentially bending or damagi ng the | ancet.
Where the seal has not been broken, the needl e has
not yet been used for sanpling or testing and,
therefore, remains sterile,

1009:

In my opinion, Lathrop therefore
di scl oses that the sterility cap conprises a
primry --

(The Court Reporter requested

clarification.)

THE WTNESS:. [I'msorry, fromwhat word

would you like ne to start at?

( THEREUPON, the requested portion of the

record was read by the Court Reporter.)

THE WTNESS: That the sterility cap

conprises a primary sheath for enbednent of a
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sharp lancing tip of an unused | ancet therein.
So as |'ve said to you before, all of
t hese paragraphs in their entirety and in their
cont extual whol e descri be why Lathrop has --
nmeets the limtation of 1-A
BY MR PATHVANABAN:
Q So in paragraph 104 of your report, when
you sai d:
Lat hrop discloses a primary sheath,
conma, Or one or nore, quote, "qguidance fingers 122
that are preferably provided adjacent the interior

free ends of the U shape endcap nenber," cl ose quote,
whi ch, quote, "are rel easably engaged within
correspondi ng gui dance channels 120 of the | ancet
body, to axially guide the endcap and prevent damage
of the lancet tip 114 during endcap renoval," close
guot e, Lathrop, paragraph 30.

Are you now sayi ng the guidance fingers
are not specifically what you're calling the primry
sheat h?

MR GRIFFIN.  Qbjection.

THE WTNESS:. [I'mstating that all of the

paragraphs in their entirety that |'ve just read
to you through paragraph 109 support why Lathrop

di scl oses a sterility cap conprising a prinmary
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sheath for initial enbednent of a sharp |ancing
tip of an unused | ancet therein.
BY MR PATHVANABAN
Q Sir, in the paragraphs that you just
read, you referenced the guidance fingers 122,

correct? That's in there, right?

A. That is referenced, yes.

Q And then gui dance channels 120, right?

A Yes.

Q Lancet tip 114?

A Yes.

Q Spacer ribs or breakaway connections 5187
A Yes.

Q Endcap 167

A Yes.

Q Body portion 127

A Yes.

Q Sharp tip el enment 147

A Yes.

Q So is it your testinony that all of these

el enents nmake up what's the primary sheath?
MR GRIFFIN.  Qbjection.
BY MR PATHVANABAN
Q | ncl udi ng, for exanple, the needle tip?
MR GRIFFIN.  Qbjection.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

10: 36

10: 36

10: 37

10: 37

10: 37

Ex. 2025-060



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023

Facet Technologies vs LifeScan 61
BY MR PATHVANABAN
Q O the sharp tip elenent or the endcap
116? |Is the whole endcap 116 the primary sheath, is
t hat your testinony?
MR GRIFFIN.  Qbjection. 10: 37
THE WTNESS: No, that is not ny
testi nony.
BY MR PATHVANABAN:
Q Sol'm--
A My testinony -- I'msorry, I'd like to 10: 37
finish ny answer.
My testinony is that all of these
par agr aphs di scl ose the teachings which would [ ead a
POSI TA to understand that Lathrop discloses the
limtations of Claim1-A That's what |'ve just 10: 37
st at ed.
Q Looki ng at Figure 2-A of Lathrop, where
does the sharp tip sit?
A. | would need to review Lathrop beyond
that single figure. So let nme take a nonent to | ook 10: 38
t hr ough Lat hr op.
So | think the best way for ne to respond
to your question, Counsel, would be to draw on the
screen so there's absolutely no possibility for
m sunderstanding. Am| able to access a pencil or 10: 39
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sone neans of illus- -- of annotating this figure?
Q Yes.

MR. PATHVANABAN: Angel a, could you
pl ease give M. Delman control and give him
access to the annotation tools, or maybe he can
do that on his own?

THE VI DEOGRAPHER: You can either use the
Zoom controls to annotate. There's an annotate
button on the bars for Zoom or you can use the
PDF programto draw in the docunent.

THE WTNESS: |'d rather do it within
Zoom if we can, because that way we're on video
and all that. So where do | find that annotate
within the Zoomprogran? |'mfull screen in
Zoom here, so | don't have a nenu at the top.

Ch, wait, It does pop down. So where is the
annot at e nenu?

THE VI DEOGRAPHER: It should just be a
button on that control. Do you guys want to go
off the record for this? O do you want to stay
on the record?

THE W TNESS: Hopefully, it won't take
nore than a second to find the button.

BY MR PATHVANABAN:

Q There shoul d be an annotate button at the
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bottom of your screen, the sane place where you see,

for exanpl e, share screen.

A. Right. | see share screen, participants
chat, raise hand, apps, and whiteboard. | don't see
an annotate button. You're right, | have noticed it

bef ore on sone ot her Zoom neetings, but |'m not
seeing it here.

THE VI DEOGRAPHER: | believe you can al so
use the --

THE WTNESS: Ch, perfect. |If | can
click that, then I'min business.

THE VI DEOGRAPHER:  You have control of
the screen right now.

THE WTNESS: GCkay. So |I'mclicking
pencil. Draw free form Ckay. |'mnot sure
what color this is going to be. ['mhoping it's
sonething that is bright enough to show up.

So if we had x-ray vision, Counsel,
the -- the needle would be found -- | just want
to be sure I'mdrawing it in the right place in
the right way. The -- it doesn't seemto want
to draw. Ckay. Here we go. No. kay.

Not ny best line that |I've ever drawn.
And | will state for clarity, that needle is not

to scale, not to necessarily proper |ength.
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But in ternms of l|ocation, the needle
woul d be found there within the plastic of the
cap if you could see through it or hold it up to
alight, et cetera.

BY MR PATHVANABAN
Q Ckay.

THE VI DEOGRAPHER: Wbul d you |ike control
of the docunent back, Gri?

MR, PATHVANABAN: No, no. Hang on a
second. Thank you.

BY MR, PATHVANABAN

Q Go back to the figure, Figure 2-A that
you just drew on.

A. Do | have control now?

Q Yes. And to be clear, what you have

drawn, M. Delnman, is sonewhere along the center of

that circle 140; is that right?

A Vell, I'"'mdrawi ng the needl e as extending
fromthe -- I"'mgoing to -- | don't have control
again, or do I still have control? No.

THE VI DEOGRAPHER:  You shoul d, yes.
THE WTNESS: | do have control? G eat.

The base of the needle I'mgoing to just
highlight wwth a little circle, if it allows

me -- It doesn't seemto want to allow ne --
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woul d be approxi mately there.

So the base of the needle, the needle is
stemming fromthat point or that vertical |ine
which it intersects wwth on the |eft-hand side.
It does not necessarily -- as | said, | don't
know the |l ength of the needle here. | don't
know if it extends as far to the right-hand side
as -- in fact, just for extra clarity, why don't
| -- well, nowit's too short, but -- all right.
Sonet hing |ike that.

BY MR, PATHVANABAN
Q kay. And the guidance fingers 122 is
not encl osing the needle, correct?

MR GRIFFIN.  bjection.

THE WTNESS: That's correct. Those
fingers thenselves are not enclosing the needle.

MR. PATHVANABAN. Go to your report. Can
| get control back, please?

THE VI DEOGRAPHER: Yes. And are you
going to want ne to save the --

MR. PATHVANABAN:. Yes.

THE VI DEOGRAPHER: Do you want to mark
that as, |ike, 3A or sonething?

MR. PATHVANABAN: Yeah, let's mark this
as 3A
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THE VI DEOGRAPHER: (Ckay. And let ne give
you control back.
(Exhibit 3A was identified.)
BY MR PATHVANABAN:

Q Ckay. And going back to your report, 10: 46
Exhibit 1, you state on paragraph 110, and this is --
paragraph 110 is below the section titled "Lathrop
di scl oses Caim1-B" which is the secondary sheath
limtation, right?

A Yes, it is. Correct. 10: 46

Q And paragraph 110 states:

| observed that Lathrop's endcap 16
i ncl udes a cap repl acenent sleeve 40 which is
repl aced over the tip elenment 14 after use.
Do you see that? 10: 46

A Yes, | do see that.

Q So is the cap replacenent sleeve 40 the
secondary sheat h?

A | just need to refer to Figure 2-A again
based on the following -- for the paragraph that 10: 47
foll ows here.

So as | conclude in 114;
Lat hrop di scl oses a secondary sheath, the
cap replacenent sleeve 40, for receiving the sharp
| ancing tip of a used |ancet for placing over the tip | 10:48
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114.
So | believe that answers your question.
Q So the answer is, yes, the cap
repl acenment sleeve is the secondary sheath?
A. Yes, that -- what Lathrop is referring to | 10:49
as the cap replacenent sleeve, it would be the
secondary sheath on Lat hrop.
Q And in this Figure 2-A the cap
repl acenent sleeve is 140, correct?
A Vell, I"'mstating, |"'mreferring to 10: 49
Figure 1 -- I'mreferring to Figure 1, and it's 1-A,
1-B, and 1-C, and I'mstating that, in those figures,
the cap replacenent sleeve is 40, and the cap
repl acenent sleeve in Figure 2-A woul d appear to be
| abel ed as 140, yes. 10: 49
Q Now, if you go back to your expert report
again, and now we're -- the section titled "Lathrop
discloses Caiml1-C " and this is the gripping handl e
portion of the claim right?
A Uh- huh. 10: 50
Q | f you can renenber to give verba
answers, that'll make it easier for all of us.
A | apol ogi ze. Yes, | do see that.
Q Thank you.
And here in paragraph 115 you say: 10:50
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Lat hrop features an endcap 16 which
further includes one or nore gripping features to
facilitate its renoval.

Do you see that?

A | do. And that is in reference to
what -- I'mjust |looking to see what -- that | ooks
| i ke Figure 2-A. But |I'mnot seeing -- (sotto voce)
endcap 16. Ckay. Yes, | do see that. Uh-huh.

Q So in Figure 2-A is the endcap 16 the
gri ppi ng handl e portion?

A So I've highlighted on page 51 just above
par agraph 126 what constitutes the gripping handle
portion in Lathrop for Figure 1-A

Q So the gripping handl e portion you' ve
highlighted in Figure 1-Ais this endcap 16, right?

A. It enconpasses everything that's shown in
green on that -- on that structure.

Q kay. And that includes the cap
repl acenent sl eeve portion 40, correct?

A That is part of the green highlighted
portion. And | note in para- -- well, yes, that is
part of the green highlighted portion.

Q And the endcap 16 includes what you have
pointed to as both the primary sheath and the

secondary sheath, correct?
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MR GRIFFIN.  Qbjection.

THE WTNESS: Yes, the primary sheath --
so | should note that this particular reference,
as with many of the references included in ny
report, was analyzed utilizing Facet's
definition of plain and ordinary neani ng as was
described in a very vague manner in its
I nfringement contentions.

So under Facet's -- | just wanted to be
cl ear that under Facet's understandi ng of
gripping -- of gripping -- of the court's claim
construction in that regard, that woul d
i nclude -- the gripping handl e portion would
I nclude the primary sheath and include a
gri pping handle portion that was -- that net the
limtations of between extendi ng between the
primary sheath and a secondary sheat h.

So | just want it to be clear that the
analysis we're discussing is utilizing Facet's
under st andi ng of those terns as denonstrated or
as illustrated in its infringenment contentions.

BY MR PATHVANABAN:
Q | don't see anywhere in your report where
you sai d your reading of Lathrop and your mapping of

Lathrop to the claimelenents was based on Facet's
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i nfringenment contentions. Can you point ne to where
you said that?

A. So, in certain of ny analysis, for
exanple, in the Softclix reference, which begins at
page 97, I'mquite explicit in doing so. As you can
see, starting on page 97, the illustrations nmake it
clear that I'mdoing it under Facet's plain and
ordi nary neani ng of gripping handl e.

In this section, | don't explicitly say
so, but | believe it's clear throughout, and that ny
anal ysis may in sone circunstances, in sone exanples,
be done through ny understanding as a POSI TA of -- of
the plain and ordinary nmeani ng of gripping handl e,
for exanple, and that others are going to be through
Facet's.

Q But in your discussion of Lathrop in your
report, you didn't say that your understanding of a
gripping handle in Lathrop is based on Facet's
i nfringement contentions, right?

A | did not state that explicitly in the
Lat hrop section, no. But | believe it's clear in ny
report that | am exam ning these fromboth Facet's,
as well as ny -- as ny understanding of the plain and
ordi nary nmeani ng of gripping handle portion in other

references that are cited.
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Q So, in other words, your understandi ng of
gri pping handl e portion that you've cited in Lathrop
i ncl udes the primary sheath and the secondary sheath,
right?
MR GRIFFIN.  Qbjection. 10: 58
THE WTNESS: The gripping handle portion
Is, as | note in ny opinion -- let ne find the
exact words -- it defines a gripping handle
portion extendi ng between the primary sheath and
t he secondary sheath. That's what |'ve opined 10: 59
upon in 1109.
And as | said, this is under Lathrop's
under st andi ng of the plain and ordinary neani ng
of gripping handl e portion as was illustrated
and as best that | could understand it, and | 10: 59
don't agree with it, in its infringenent
contenti ons.
BY MR PATHVANABAN:
Q Now, for this limtation, 1-D -- excuse
me. Wt hdrawn. 11: 00
For this limtation 1-C, which is the
gri ppi ng handl e portion extendi ng between the prinmary
sheath and the secondary sheath, in your report, you
don't have any opinions that if Lathrop does not
disclose this limtation, that the limtation would 11: 00
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have nonet hel ess been obvious to a person of skill in
the art, correct?
MR GRIFFIN.  Qbjection.

THE WTNESS: Well, | believe | anal yzed
this, as | do everything, through -- fromthe
perspective of a person of ordinary skill in the

art, and | understand the teachings of Lathrop
as such a POSI TA.
| may not spell that out in -- | don't

believe | use the word "POSI TA" in section D

par agraphs 115 through 119, but it's understood

that it is through the eyes of a POSI TA maki ng

thi s anal ysi s.

BY MR, PATHVANABAN:

Q That's not ny question. | understand
that you | ooked at all the references through the
eyes of a PCSI TA

My question is, you don't have any
opinions in your report that Lathrop renders obvious
this limtation 1-C, correct?

A. Well, no, that's not true. |If you take a
| ook at page 44, the heading to section 11 states:

Facet's own prior art anticipates and/or
renders obvious the asserted '635 patent clains.

And t hen subheadi ng A just beneath that
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st at es:
Al'l asserted clains are rendered obvious
by Lat hr op.
SO I'"m-- |I'"mnot sure how your question
woul d sync with those two headings at all.
Q Do you have anywhere in your report --
wel |, w thdrawn,
Your conclusion in paragraph 119 of this
section Cis:
In my opinion, Lathrop discloses a
gri pping handl e portion extendi ng between the prinmary
sheath and the secondary sheat h.
Do you see that?
A | believe we're tal king about section D,
but | do see that, yes.
Q My apol ogi es.
A Section D, which refers to daim1l-C So
just to be clear, yeah.
Q Ri ght .
|f a judge or a jury disagrees with you
t hat Lathrop discloses this gripping handl e portion
extendi ng between the primary sheath and the
secondary sheath, you don't have an alternative
opinion that that limtation is rendered obvious by

Lat hrop, correct?
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MR GRIFFIN.  Qbjection.

THE WTNESS: No. | believe that |'ve
stated, per the heading to this entire section,
that all asserted clains are rendered obvi ous by
Lat hr op.

BY MR PATHVANABAN:
Q You see in paragraph 132, you state:

As | note above, Lathrop discloses the
di rensional limtations of the asserted clains. Even
If these limtations were not disclosed or inherent
in Lathrop, all of the relative-dinensional
limtations woul d have been obvious for a POSITA to
apply to Lathrop.

Do you see that?

A. Yes, | do.
Q Now, that is for the relative dinensional
limtations.

You don't have a simlar section that
says even if the gripping handle [imtation was not
di scl osed or inherent in Lathrop, that Iimtation
woul d have been obvious to a POSITA to apply to
Lat hrop. You don't have that kind of section in your
report, do you, sir?

MR GRIFFIN.  Qbjection.

THE WTNESS: | don't see a sentence that
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specifies the exact words you're using. No, |

don't see it. But | have a heading for the

entire section which specifies that Lathrop
renders obvious all the clains of the

'635 patent. | have two headi ngs that state

that, in fact. The heading to 11 and the

subheadi ng A. And ny anal ysi s throughout

di scusses that obvi ousness anal ysi s.

| don't believe -- | believe it would be

a much | onger and rather tedious report were |

to repeat every single sentence and every single

word for every -- in the exact same nmanner.

That's not required. M report is very clear

that that is ny opinion, whether | have those

exact words or not, on that particular claim
limtation.
BY MR PATHVANABAN:

Q Goi ng to paragraph 133 of your report,
you state -- we tal ked about this before, but |I'm
going to tal k about the second half of that
par agraph -- w thdrawn.

| n paragraph 133, you state:
A POSI TA woul d have utilized di mensions
that would allow a user to easily handle the cap and

provide for a nore ergonom c and user-friendly
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operation. A PCSITA woul d have thus routinely
desi gned an endcap that would have been at | east a
1.5 tinmes the thickness of a standard | ancet.

Do you see that?

A. | do see it on screen. And | apol ogize,
| accidentally noved away fromit in nmy paper
version, so |I'mgetting back to it now. | do see
t hat, yes.

Q Now, adjusting the ratio of the span of
the handle to the thickness of the lancet is not the
only way to nmake for a nore ergonom c and
user-friendly operation, is it?

A A POSI TA may have been able to acconplish
t hat through other neans, yes. But | don't know that
ot her nmeans are required when the nost obvious and a
very effective one is right before a POSITA s eyes.

Q Wul d, for exanple, providing a different
kind of material to grip the handle nake it nore
er gonom c?

A It mght. And mnd you, you're speaking
only in the nost general sense w thout any
illustrations. But at the sane tine -- for exanple,
by other material, |'massum ng you don't nean
sandpaper. |'m assune you nean sonething soft and

gri ppabl e, like rubber, perhaps?
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Q Correct.
A Wl |, while rubber may nmake sonet hi ng
nore grippable, these are -- these lancets are very

I nexpensive commodity type itens. And the addition
of a second material |ike rubber, which woul d nost
i kely have to be applied in sone permanent fashion
t hrough an insert nolding technique or simlar, that
adds significant cost to what is an itemthat needs
to be very inexpensive, having worked on things just
like this.

| know that rubber, while it may be
gri ppy, would, froma cost standpoint, be rather
unfeasible in nost circunstances on a | owcost item
like this, to add a secondary overnold of rubber or
simlar.

So while there nay be a positive to it,
it would have significant negatives. Wereas,
creating a gripping handle as |I've described here,
and the notivation for doing so, would have little,
i f any, cost inpact, for exanple.

Q A gripping handle has multiple
di mensi ons, right?

A Well, it's a three-dinensional object,
so, yes, would it have nultiple dinensions. Yes.

Q So it would have, for exanple, the
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MR GRIFFIN.  Qbjection.

THE WTNESS: No, not necessarily. And

again, we're speaking in a vacuum here of words,
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| ength, it would have a height, it would have a
t hi ckness, correct?
A. | woul d i magi ne so, yes.
Q And you could vary any of one of those to

11:10

which often is not often the best way to discuss | 1110

hi ghly visual and, in this case, manipul able

obj ect s.

But noting that constraint, there is a

reason when sonething -- a POSI TA under st ands

t hat when nmaking a gripping handl e designed to 1111

be twi sted, for exanple, by sonebody with |ow --

or reduced or limted manual or visual
dexterity, that increasing the span of that
handl e is an obvious and likely to be highly
effective way to increase their |everage and
grip on that item

| ncreasing length or thickness is not

all necessarily sonething which provides those

sanme nechani cal advantages or affordances to a

11:11

at

gri ppi ng handl e, but increasing the span woul d. 1111
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Take, for exanple, to use sonething
that's separate fromthe |ancets that we're
speaki ng of here, there's a reason why a house
key is generally w de where you grip it. And
there's a reason why there are dozens of
products sold for people with | ow dexterity or
arthritis, for exanple, that you attach to the
head or the handle of a house key to provide
greater span for increased |everage and
gri ppabl e surface in a neaningful way for
nmechani cal advantage to turn that key.

The anal ogy applies simlarly to a
| ancet. Making the key | onger wouldn't do that.
In fact, it mght do quite the opposite in terns
of providing a benefit to the user. Making the
key thicker, | cannot inmagine that woul d provide
any benefit whatsoever.

But nmaking the key wi der, absolutely.

And that's the sane anal ogy that applies to this
| ancet. You can't say just increasing any

di mensi on provides a benefit. Not at all.

BY MR PATHVANABAN:

Q The | ancet itself has multiple

di nensi ons, correct?

MR GRIFFIN.  Qbjection.
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di mensi ons between the gripping handl e and the
t hi ckness, correct?

A | f your question is could there be, yes,
the answer is there could be different proportions or
rel ati onshi ps between the size of a gripping handle
and the thickness of any other part of the |ancet,

i ncluding the | ancet body itself.
But just because you could have those
di nensi ons doesn't nean that a POSI TA woul d

understand themto provide for a gripping handle or a

Facet Technologies vs LifeScan 80
THE WTNESS:. Yes, it's a
t hr ee- di nensi onal obj ect.
BY MR PATHVANABAN
Q Ckay. And so, again, it's got a length
hei ght, and a w dth? 11:13
A Correct.
MR GRIFFIN.  Qbjection.
THE WTNESS: Yes. And it woul d have
various features with their own -- if you wanted
to drill down, each of those features m ght have | 1113
Its own i ndependent or sonewhat independent
di nensi ons thensel ves.
BY MR PATHVANABAN
Q Ri ght.
So there are nultiple pernutations of 11:13

11:14

11: 14
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gri ppi ng handl e as shoul d be understood per the
t eachi ngs here.
Apol ogi es, maybe you can edit out all

times |"'mw ping ny nose for ny allergies today.

Q California.

A. Yes, this tinme of year.

Q Al right. Let's go to your opinions
about 1io.

A Okay. \What page are we on for that,
Counsel .

Q | think it's around paragraph 221. |
don't know what page it is. Let ne findit.

It, on page 98.
Here you have a section titled "Al
Asserted Clains Are Anticipated By lio," right?

A Yes.

based on obvi ousness. This particular section

relates to anticipation by lio, right?

al so note, the Footnote 2 there, which notes that

A. | can get it fromthe paragraph, that'
not a problem Actually, it looks like lio -- the

di scussion of lio starts at paragraph 210, as | see

Q You are correct. And let's start there.

Q And to be clear, this is not an opinion

A It does, yes. And | would just want to

t he

S

it
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di scl oses two enbodi nents, |lio does, and that the
analysis -- that ny analysis here is relying

exclusively on the second enbodi nent.

Q Ckay. Around paragraph 242 you di scuss
el ement 6-D; do you see that? 11:18
A. Just turning to that in ny paper version.
Q Let nme just read it for the record.
A Ckay.
Q Par agraph 242 states:

As to 6D s limtation of the gripping 11:18

handl e portion defines a |lateral span of at |east
1.5 tinmes the lancet thickness, | believe lio
di scloses a |lateral span for its gripping handle

portion, which is annotated as S in the figure bel ow

Do you see that? 11:18
A. Yes, | do see that.
Q And you've marked as S and you marked a T

in Figure 8 and Figure 9-A of lio, correct?

A. Yes, that's correct.

Q kay. And then in paragraph 243 you say: | 11.18

A cursory visual conparison of the
gri pping handle portion's lateral span, S, with the
| ancet's thickness, T, shown in lio's figures

confirnms to ny know edge that the gripping handl e

portion defines a |lateral span of at least 1.5 tines 11:19
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t he | ancet thickness.
Do you see that?

A. | do see that. And I'll say -- | wanted
to say two things about it. The first is, perhaps a
poor choice of words in the sense that | think there
was a draft that -- or an edit that didn't quite get
in that was the word "even" to begin that sentence.
So even a cursory visual conparison

| don't at all mean to inply that | only
made a cursory visual conparison because, believe ne,
that is far fromwhat | did. | nade a very
conpr ehensi ve vi sual conpari son.

But | would also note that the
par agraph 243 goes on at sone |ength, and the ensuing
par agr aphs, to discuss textual support, witten
description support, for that visual conparison.
That visual conparison was neither cursory nor nade
wi t hout significant, as described here in ny report,
witten description to support that visual
compari son.

Q Are you saying that there was a draft
where there was an edit that said paragraph 243
should start with an "even" that did not make its way
into the final version?

A. | nmeant to say or | did say -- | won't

11:19

11:19

11: 20

11: 20

11: 20
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ask the court reporter to read back ny sentence. |
meant to say that there should have been such an
edit.

In reading -- in the way you read it to
me today, | just want to clarify that | don't want to
I nply by the wording of section 243 that only a
cursory visual conparison was made. Far fromit.

And that adding the word "even" to the front of -- to
the to the beginning of that sentence would neke it a
nore accurate read.

Q W wote the drafts for your reports --
your report?

A So, counsel and | had extensive
di scussi ons about the -- all of the contents of this
report. And each section was either drafted at ny
direction or included sections that | drafted and
were then plugged in straight from-- straight from
ny hand.

So the report was drafted either by
nyself -- both by nyself and at ny direct direction
pursuant to extensive conversations with counsel.

Q Wi ch counsel ?
A. That woul d have been particularly
Ehsun Forghany and Joe Basrawi. Joe, apologies if |

but chered your |ast nane. Those were the primry

11: 20
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11:21
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counsel who | worked with on the report. There may
have been one or two others involved at various
poi nt s.

Q So lio's specification does not state
that its figures are to scale, correct?

A. No, it does not. Again, it's ny
under standi ng that the patent office doesn't really
want you to nmake such a specification.

Q And |io does not provide any di mensions
for either its handle or the | ancet body, correct?

MR GRIFFIN.  Qbjection.

THE WTNESS: So, to be clear, lio
doesn't provide a specific dinension, but it
provi des extensive information as |'ve outlined
to teach a POSI TA about the proportions and
rel ati onshi ps of those particular features that
you' ve just nentioned.

So it doesn't say the lancet body is
5 mllinmeters or whatever, 10 mllineters,

1 centineter, but it discusses the relationship
anongst its various features and conponents in
Its design that teach a PCSITA as |'ve
expl ai ned here, all that needs -- a POSITA woul d
need to understand that it neets the limtation

of a gripping handle to portion defining a

11: 22

11: 22

11: 23

11:23

11: 23
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| ateral span of at least 1.5 tinmes the | ancet
t hi ckness.
BY MR PATHVANABAN

Q li o does not provide a specific
proportion of the lateral span to the | ancet
t hi ckness, correct?

A Vel l, maybe | don't understand the term
you're using. Could you nmaybe nmake nore clear what
you nean by specific proportion? Because as |'ve
said, lio provides a POSITA wth abundant information
to understand the proportions of these conponents.
So what do you nean by specific?

Q Well, lio doesn't say the ratio of the
span of the handle to the I ancet thickness should be
greater than 1.5, correct?

A. It doesn't say it in the manner that
you've just said it, but it says it in the manner
that |1've explained it does in ny report here.

It explains the proportions and

11: 24

11: 24

11: 25

rel ati onships of all of these conponents, which allow | 11:25
a POSI TA to understand that the |ateral span defined
is at least 1.5 the lancet's thickness.
Q So in this paragraph 243, you al so say:
And as al so shown, for exanple, in the
Figures 8, 9, and 11, lio's gripping handl e portion 11. 26
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has a significantly broader |ateral span than the
secondary sheat h.
Do you see that?

A | do see that. And | see that the
sentence after that states, just for context:

This reinforces that the dinensions
depicted reflect that the lateral span of the
gri pping handle portion is nore than 1.5 tinmes the
| ancet thickness.

Q | n paragraph 221 or just belowit, you
show a conparison of Figure 9-A fromlio with
Figure 11-B. Do you see this?

A. Hold on a second, I'mjust trying to find
it -- okay. Yes. | do see that, yes.

Q Al right. And Figure 9-A shows the
unused | ancet and Figure 11-B shows a used | ancet,
correct?

A Yes. Just to -- to be clear for the
record, Figure 9-A shows an unused | ancet that is
currently enbedded in the primary sheath, and
Figure 11-B purports to show the used needl e that has
been placed into the secondary sheat h.

Q kay. In Figure 9-A -- now, in both
Figures 9-A and 11-B you have col ored the secondary

sheath as brown, correct?

11: 26

11: 26

11:27

11: 28

11: 28
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A Brown. |1'mnot seeing -- yeah. Okay. |
see what you're saying. M printout the colors --
|"'mgoing to go by the screen.
It's a different color brown between 9-A
and 11-B, would you agree with that, Counsel? But 11: 28
9-A seens to show it in a light tan and 11-B seens to
show it in a darker brown.
Q Okay. But you'd agree that what you' ve
mar ked as the secondary sheath is sort of on the left
of the green block in Figure 9-A? 11: 29
A Uh- huh.
Q And on the right of the green block in
Figure 11-B, right?
A Yes.
Q And that's because in 11-Bit's actually 11: 29
reversed because the used |ancet is being put back
into the -- into the secondary sheath, right?
A Yes. It's been flipped around, so to
speak, yeah.
Q Now, |ooking at Figure 9-A and 11-B, 11: 29
you -- do you agree that the size of the secondary
sheaths are different?
A Yes, they're shown in a very different
size. But the reason for that is, this is a diagram
It's explaining -- and it's called out as such within | 11:29
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the patent itself, it's a diagram show ng a nethod.
It's show ng how to use this thing, how the needle is
enbedded in the first drawing and how it is then
I nserted for protection into the secondary sheath in
Its second draw ng.

And as a diagram it's highlighting
t hi ngs through size and other neans. For exanpl e,
"1l note that the shape of the needle itself is
conpletely different between the two drawings. It's
not relevant to a POSI TA because a POSITA i s | ooking
at this for the reasons of understanding howthis is
wor ki ng, how the nethod of inserting this into a
primary sheath in Figure 9-A and howit's inserted
into a secondary sheath in Figure 11-B. It's a
di agram

So -- but, yes, the -- but that's the
reason the proportions are shown in sonewhat
di fferent way, and the reason why a POSI TA woul d not
be | ooking to these diagrans necessarily to
under st and those proportions as being accurately
portrayed.

Q | n paragraph 244, you cite to lio and

say:

lio al so goes on to explain that said

di sposal slot of the puncture needle cap has an

11: 30

11: 30

11: 30

11: 30

11:31
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opening that is larger than an opening of the
protection slot, and also that the disposal slot,
opened paren, secondary sheath, close paren, has,
guote, "a larger aperture," close quote.

Do you see that?

A | do.

Q So the disposal slot is the secondary
sheat h here?

A Correct.

Q And the protection slot is the primary
sheath, right?

A Let ne just be sure that -- | believe
you're correct, but let ne just be sure that's how
the terns are being used in ny report.

Yes, | believe the protection slot is
referring to the primry sheath.

Q So this passage that you're quoting from
lio is conparing the size of the primary sheath to
t he secondary sheaths, right?

A Par agr aph 244 does focus on that, on

page 116, at least. Let ne read the rest of it.
Vel |, you know, the paragraph goes on to

state after the portion that you' ve just read that:
These textual disclosures align wth what

Is shown in lio's figures, in particular lio's
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Figures 8 and 9A-9C for lio's second enbodi nent,
whi ch plainly depict what the text describes, i.e.,

t hat an opening of the disposal slot, open paren,

secondary sheath, close paren, of the puncture needl e

cap, open paren, gripping handle portion, close
paren, is larger than an opening of the protection
sl ot, open paren, primary sheath, close paren. A
POSI TA woul d therefore have appreciated that lio's
figures, in particular 8 and 9-A through C

accurately depict relative dinensions, including that

the lateral span of the gripping handle portion is at

| east 1.5 tines the |ancet thickness.

So to your question, which inplied that
all it talks about is this single relationship
bet ween the secondary sheath and the primary sheath,
| would not agree. It goes on to speak to the
broader proportions and rel ationships that are
di scussed t hroughout these pages that discuss this
limtation of lio.

Q Now, in paragraph 245, you discuss the
relative proportion of the size of the user's thunb
depicted in lio's Figure 9-A; do you see that?

A. | do. And do | -- point nme to where |
have Figure 9-A just so | can reference it quickly?

s it included in nmy report or should I ook for it

@ ESQUIRE 800.211.DEPO (3376)
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in the patent itself?
Q | don't -- | don't think you included

Figure 9-Aitself in your report itself, but --

A. Wul d you be able to pull it up on screen
for me or should | (indecipherable) in the patent? 11:35
Q Sur e.

MR. PATHVANABAN:. Wy don't we mark 1io,
pl ease, Angel a.
THE W TNESS:. Actually, we do have Figure

9-A, | believe, on page 107. W can bring it in |11:36

the patent as well, of course, if you prefer.
THE VI DEOGRAPHER: | need to use ny nouse
If you're going to want ne to bring up another

exhi bi t.

MR PATHVANABAN: Let's wait a second. 11: 36

BY MR PATHVANABAN:
Q kay. |'ve shown Figure 9-A from your
report on the screen. And this is what you were

referring to in paragraph 245, right?

A Yes. It appears that we are referring to | 11:36

Figure 9-A and the user's thunb depicted within this
figure, yes.
Q And the user's thunb depicted, that's a

cartoon, correct?

MR GRIFFIN.  Qbjection. 11:37
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THE WTNESS. | don't know what you nean

by cartoon, Counsel. Cartoon is Toy Story.

This is a drawing of a user's thunb.
BY MR PATHVANABAN:

Q Well, it's not a real thunb, right?

A. It's not a photograph of a thunb, no.
No, it is not.

Q And there's nothing in lio explaining the
size of the thunb, correct?

A There is nothing in lio that specifically
explains the size of a thunb. However, | believe
t hat a POSI TA understands what the size of an average
thunmb is, granted it doesn't specify if this is a
child's thunb or an adult's thunb. W have to assune
it is a human thunb just for the purposes of the
patent and the teachings of the patent.

So | think a POSITA can bring a certain
degree of commn sense to viewing this i mge and
understand the size of a thunb. |In fact, | think a
POSI TA woul d be expected to bring that degree of
common sense to this inmage.

Q But to be clear, you're not an expert on
t he size of human anatony, are you?
MR GRIFFIN.  Qbjection.
THE WTNESS: No, I'mnot. | have

11:37

11:37

11:37
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utilized various ergonom c databases in ny work

at various tines, but | don't consider nyself an

expert on human anat ony, no.
BY MR PATHVANABAN:

Q Are you offering expert testinony on the
size of a human thunb?

MR GRIFFIN.  Qbjection.

THE WTNESS: | have provided a citation
at sone point in my report, and I don't recall
exactly where, to an average size from an
authoritative reference. And if you want ne to
find that, | can.

BY MR PATHVANABAN

Q lio doesn't describe or disclose the size
of this thunmb, correct?

A. lio discloses a picture of a thunb in a
manner and with a great deal of witten description
support to allow a POSITA to understand that it is an
aver age-si zed human thunb and it is not intended to
be some mniature or giant-size thunb.

Q Sir, ny question is, does lio
specifically say what the size of this thunb is?

MR GRIFFIN.  Qbjection.

THE WTNESS: It does not -- it does not

specifically state the size of the thunb in this

@ ESQUIRE 800.211.DEPO (3376)
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| mage, no.

BY MR PATHVANABAN:

Q And it does not specifically say the size
of the | ancet body either, correct?

A. It does not specifically give a dinmension
for the size of the lancet body, that is correct.

Q And it does not give a specific size for
the gripping handle, correct?

A It does not give a specific size for the
gripping handle. But as |'ve discussed at length in
ny report, it provides all the information that a
POSI TA woul d need to understand the proportions and
relationships of the size of that gripping handle to
t he thickness of the |ancet.

And as | note with respect to this
picture, this picture provides further support for
t hat because it includes the relative proportions of
the size of the user's thunb. M nd you, proportions,
not di mensi ons.

But it gives the relative size of the
proportions as conpared to the gripping handl e
portion in the |ancet thickness, for exanple. And it
goes on in sonme detail to explain that.

Q | n paragraph 246, you say:

Beyond this, lio textually describes a

11: 40

11: 40

11: 40

11: 40

11:41
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specific thickness for a thin plastic filmhaving a
thickness of 0.1 mllinmeter or less in the puncture
you needl e separation groove.

Do you see that?

and see what that is called out as in the patent
itself. | don't want to make any assunpti ons.
MR, PATHVANABAN:. Let's mark lio, please,
Angel a.
(Exhibit 4 was identified.)

A Yes, that is correct. 11: 41
Q And the plastic filmthickness is
depicted in Figure 9-A with a groove, correct?
A Sorry, what page is 9-A on again, or
scroll back up toit, if you could. | just turned
t he page. 11: 42
Q Yeah. So there's Figure 9-A here.
A Uh- huh.
Q VWhat is the plastic film here?
A The plastic film-- well, it's cut off.
| don't recall what the -- nmaybe | should | ook at the | 11:42
patent to see what is being called out in 9-A there.
It looks like that is -- okay. Now I'm ]l ooking at
9-A
So that is -- that line pointing to the
groove is called out as 65-A. So let nme | ook that up | 11:42
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THE WTNESS:. Figure 9-A. So |'m | ooking
t hrough here. |If you know where it is and want
to save sone tinme, Counsel, |'mnore than happy

to take your direction on where 65-A is called

out inlio fromFigure 9-A. Oherwise, |'m 11: 43
going to funble around and try to find it
nysel f.
BY MR PATHVANABAN:
Q | believe you cited paragraph 104 of Iio,
i f that hel ps. 11: 43
THE VI DEOGRAPHER: |Is this the correct
docunent ?
MR. PATHVANABAN:. Yes.
THE VI DEOGRAPHER:  Thank you.
BY MR PATHVANABAN: 11: 43
Q And |'ve marked the lio reference as
Exhi bit 4.
A Yes, you're correct, it is paragraph 104.
(Sotto voce.) Ckay. So if you could please repeat
your question again, Counsel, regarding this puncture | 11:44

needl e groove and film

Q So is the thin plastic filmof 0.1
mllimeter thickness shown as 65-A in Figure 9-A
of --

A No.
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(Parties speaking sinmultaneously.)
(The Court Reporter requested
clarification.)
BY MR PATHVANABAN:
Q Is the thin plastic filmthe el enent 65-A
in Figure 9-A?
A. No. The patent nmkes clear that 65-Ais
t he puncture needl e separation groove, which is --
whi ch connects -- or it's the groove between or the
connection juncture, if you wll, between the body
and the cap, and that the filmhaving a thickness of
0.1 mllimeters or less is in the puncture needle
separation groove 65-A
So you're not |ooking at the filmthere.
You're seeing that this is a groove of two mating
surfaces or a parting line between two surfaces that
mat e, and enbedded within that groove or |ine that
you're seeing there is this extrenely thin piece of
film
Q kay. So we're not even seeing the thin
plastic filmin Figure 9-A?
A Figure 9-A does not showthe film It
shows the groove that the filmis enbedded w thin,
t hus, providing a POSI TA with the understanding, in

addition to the direct dinension that is given in the

11: 44

11: 44

11: 45

11: 45

11: 45
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patent, that the filmis 0.1 mllineters or |ess,
that that line you' re I ooking at is probably thicker
than the filmitself.

Q So the line is where |' m nousi ng over
ri ght now? 11: 46

A. Yes.

Q s that the |ine? Ckay.

A. | believe, yes, that is the puncture
needl e separation groove.

Q This -- this line, which is | abel ed as 11. 46
65-A, is the sane thickness shown in this Figure 9-A
as all the other lines, correct?

A. Approximately so, yes. And as | said,
this is sonmething of a diagram and |line weight wth
respect to patent drawi ngs, there are rul es about 11: 46
i ne weight that as a non-attorney and a non- patent
prosecutor, | don't know what the rules are about
line weight in a patent figure.

Q So because the thickness is the same of
the thin plastic filmto all the other black |ines 11: 47
shown on Figure 9-A vyou can't really extrapol ate
what the thickness of the other elenents of Figure
9-A are, correct?

MR, CGRIFFIN.  bjection.
THE WTNESS: | would disagree. For one | 1147
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thing, all the patent figures need to be
reviewed. A POSITA would not only | ook at one
patent figure in isolation. There are other
views whi ch show this puncture needl e groove.
And, granted, it shows it as a line. | don't
know how el se you woul d draw a groove.

A groove as they describe it here is the
nmeeting point between two surfaces, so it is
depicted as a line. That lineis -- a POSITA
woul d not understand that that line is an
accurate depiction of the gap between those
surfaces when a piece of thin filmis inserted
into that gap.

But when the POSI TA understands that it
isathinfilm filmhas a neaning to a PCSI TA,
and when that filmis described as
0.1 mllineters or less, it provides a POSI TA
with the teachings to understand proportions as
| ve described in ny report.

BY MR PATHVANABAN:
Q Now, you have a separate section titled
“lio in View of Peckham Renders Cbvious Cains 6, 8,
14, and 18."
Do you see that?

A. | do. And I"'mjust going to turn to that
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i n nmy paper report here.

Q No, you don't have to because |'m not
going to ask you any questions about it.

A Ckay.

Q My only question is, do you understand 11:49
that the Peckham reference was part of the references
t hat was excluded by the court?

A As | said, | don't renmenber which
specific references were subject to this exclusion.
But | will take your word that you are telling ne the | 11.49
truth and that Peckhamis anong them

Q And you don't, in your report, have a
separate section for why lio by itself renders the
asserted clai ns obvious, correct?

MR GRIFFIN.  bjection. 11:49
THE WTNESS:. Let ne just check ny

contents on one thing, if you can allow ne that.

| don't believe | have a separate section that

di scusses lio with respect to obvi ousness absent

In view of Peckham 11: 53
BY MR PATHVANABAN

Q kay. So if the jury decides that you
and Lifescan have not shown by clear and convincing
evidence that lio discloses every limtation of every
asserted claimby itself, then Iio woul d not 11:53
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i nval idate the '635 patent, correct?

MR GRIFFIN.  Qbjection.

THE WTNESS: If lio isn't shown, or if a
jury or judge doesn't agree that lio anticipates
every claimof the '635 patent, then, if they
don't believe that it anticipates it, then lio
woul d not render the '635 patent invalid through
anticipation, that is correct, if | understand
your questi on.

BY MR PATHVANABAN:

Q lio would not render the '635 patent
invalid to anticipation, and you have not offered any
separate grounds for lio to render it obvious by
itself, correct?

MR GRIFFIN.  bjection.

THE WTNESS: | have flipped through ny
report in the, you know, in our deposition
today, and | don't see that | have offered a
di stinct separate opinion to that effect.

But it is possible there is |anguage in
ny report which does address that in a manner
that 1'mnot seeing here.

So, obviously, if it is in ny report and
|"mnot seeing it here today, then |I'm not

negating the fact that | stated it in ny report
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or | rendered an opinion in ny report.

But as | see it at the nonent and, you
know, pursuant to your question, | don't see a
separate section devoted to obvi ousness out --
of lio outside of a conbination with Peckham if
that's your question.

MR. PATHVANABAN:. Let's go off the
record.

THE W TNESS: Ckay. Quys, can | just
mention --

THE VI DEOGRAPHER: (Goi ng off video record
at 11:55 a.m Pacific tine.

(A recess was taken.)

THE VI DEOGRAPHER: W are back on video
record at 12:08 p.m Pacific tine.

BY MR PATHVANABAN:

Q Wel come back, M. Del man.

A Thank you.

Q Let's put back up the exhibits. Thank
you. If we go to paragraph 284 of your report.

A Ckay.

Q "' msorry.

A That's okay. No, take your tine. | know
there's a lot of -- a lot of material here to cover.

Q Al right. So you also have an opinion
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that the asserted clains are rendered obvi ous by
Hyoue, is that how you say it?

A You know, | have been instructed that the
proper pronunciation i s Hyoue.

Q Hyoue?

A. That's how | have been pronouncing it,
yes.

Q Just for the record, what's spelled as
Hy-o0-u-e we will pronounce as Hyoue; is that right?

A Hyoue. That's the way |'ve been doi ng

Q kay. Got it. Hyoue. Ckay. Hyoue.
If I go to paragraph 284 is where you
identify a secondary sheath in Hyoue; is that right?
A That is the -- well, that section Cis
t he di scussion of the secondary sheath, yes.
Q And what you've called a secondary sheath
I s space 200; is that correct?
A Yes, that is what | have identified as
t he secondary sheath. And I'mjust calling up the
patent itself to have it as reference as we discuss
here.
MR, PATHVANABAN: So let's pull up the
Hyoue reference, please, Angela, as Exhibit 5.

(Exhibit 5 was identified.)

12: 10

12:10

12:11

12:11

12:12

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-104



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023
Facet Technologies vs LifeScan 105

BY MR PATHVANABAN
Q And | have the Hyoue reference here,
M. Delman, and it's on your screen. And if | |ook

at Figure 3, and the part 200 is what you've

identified as the secondary sheath; is that correct? 12:13

A That is correct.
Q Where is the closed end 2047
MR GRIFFIN.  (bjection.
THE WTNESS:. So, Counsel, if | could --

oh, | see. From paragraph 285 it notes a 12:13
cl osed -- opposite a closed end 204.
BY MR PATHVANABAN:
Q Correct.
A Are you asking ne to identify it in a
figure, for exanple? It's called out in Figure 4, 12: 14

whi ch you currently have on screen, yes. That would
be the cl osed end 204, yes.
Q So the closed end 204 is separate from

t he secondary sheet 200, correct?

MR GRIFFIN. nbjection. 12: 14
THE WTNESS: [|'mnot sure | understand
the question. | nentioned the closed end

| abel ed as 204 in paragraph 285 because a PCSI TA
woul d understand that by having the space 200

distinct fromthe primary sheath and opposite a 12:15
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BY MR PATHVANABAN:

cl osed end, that Hyoue's protective cap allows
users to easily distinguish one end fromthe
other after renmoving the cap, and to al so
readily identify the sheath intended to depose
of the used | ancet needle. 12:15
| ndeed, Hyoue provides that this
configuration makes it possible to substantially
separate the distal end portion of the
puncturing nenber after the [ancet has been
used. So that's why | disclose or nmention 12:15

cl osed end 204.

Q Ckay. So ny question is that the closed
end 204 is not part of the secondary sheath, right?

MR GRIFFIN.  bjection. 12:16
THE WTNESS: Well, in general, | would

say that it -- the inner wall of that -- of that

surface, if that were to -- | don't know whet her

204 includes -- perhaps | can -- could | have

control of the screen, please? 12:16

MR. PATHVANABAN:. Sure. Angela, can you
pl ease give himcontrol?

THE W TNESS: GCkay. \Where are those
amazi ng pencil -- fill and sign edit, is that

what |'m | ooking for? 12:16
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BY MR PATHVANABAN

Q | think so.

A. Got it. Okay. Pencil. Okay. So | just
want to highlight this surface here. So that surface
Is part of the enclosure of the secondary sheath. It
depends on, you know, if 204 were -- ny understandi ng
of 204 is that it's opposite the close -- that the
secondary sheath is opposite that cl osed end.

There's a material thickness there. So,
in a sense, the opposite side of 204 is a part of the
encl osure conprising the secondary sheath. But the
surface 204 itself would not be, no.

Q And if | go to your report -- sorry, can
| get control? Yeah, thank you.

The gripping handle portion in your
report on top of page 139 is -- includes this entire
section with the green circular object along with the
platformtype thing, right? Watever you have
colored in green on page 138.

A Yes, and notably excluding the 104 bel ow
that which is the cylindrical formshown in white.
And, again, this analysis was perforned pursuant to
nmy under standi ng of Facet's read of the plain and
ordi nary neani ng of gripping handl e portion.

Q So the gripping handl e portion includes,

12:17

12:17

12: 18

12:18

12: 18

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-107



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023
Facet Technologies vs LifeScan 108

I n your analysis of Hyoue, the secondary sheath and
the primary sheath as well; is that right?

A. So, again, analyzing Hyoue pursuant to
Facet's description of the plain and ordinary meani ng
of gripping handle portion in its infringenent
contentions, Hyoue does disclose a gripping handle
portion extendi ng between the primary sheath and the
secondary sheath as | state in section 289.

Q So ny question was, in what you've
| abel ed as a gripping handling portion, Figure 6 of
Hyoue, that includes what you believe to be the
primary sheath and the secondary sheath, correct?

A. Wll, let nme just see what 104 is | abel ed
as in Figure 6. So as | see the highlighting here,
it is not the entirety of the -- of the secondary
sheath, which is highlighted in this illustration.

But what has been highlighted woul d i ncl ude of
necessity sone el enent of the secondary sheath and
the primary sheath. Again, under Facet's description
of its plain and ordinary nmeani ng of gripping handle
portion.

Q | n paragraph 295 you say:

As to elenent 6-D s limtation of the
gri pping handle portion defines a lateral --

(The Court Reporter requested

12: 20

12: 20

12: 21

12:22

12: 23
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clarification.)
BY MR PATHVANABAN:
Q As to element 6-Ds limtation of the
gri ppi ng handle portion defines a |lateral span of at
|l east 1.5 tinmes the |ancet thickness, you state: 12:23
A visual inspection of Figure 6 bel ow
with the lateral span annotated S would indicate that
Hyoue di scloses this limtation.
Ri ght ?
A |"msorry. | wasn't -- | wasn't quite 12: 23
able to follow your question. |f you could repeat it
or perhaps sinplify it just a touch.
Q Yeah.
| n paragraph 295 you state that:
A visual inspection of Hyoue's Figure 6 12:23

below with the |lateral span annotated S would
I ndi cate that Hyoue discloses this limtation.
Correct?

A. That is a correct read of a part of

the analysis of the dinensional [imtation with
respect to Hyoue continues through, let's see, it
| ooks like it goes through page 142.

So you have read a -- you've read that

par agraph 295, 295 continues on page 139. And then 12:24

sentence correctly, but it needs to be taken in the 12: 24
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context of the one, two, three, four pages which
follow it discussing the dinensional Iimtations that
t hat sentence refers to.

Q Hyoue doesn't disclose any dinensions for
any of it its conponents, correct?

A It does not disclose dinensions, but it
does disclose, as | describe on pages 139 to 142,
what a POSI TA woul d need to readily understand the
proportions of the dinensional limtations in the
records.

Q Hyoue doesn't tell you that its patent
figures are to scale, correct?

A. | don't believe that any reference in
this matter has nentioned its patent figures as being
to scale. And as | said, it's ny understanding the
patent office specifically instructs not to state the
patent figures are drawn to scale.

Q When did you cone to that understandi ng
that the patent office instructs --

A By patent office, that is ny layman's
reference to what | have been inforned is sone
instruction in the Manual of Patent Exam ni ng
Procedures, or the MPEP, which |I discussed at counsel
at sone point in this matter, which has sone notation

as to the use of a phrase |ike, "drawn to scale."
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And ny recollection is that the MPEP
gui des agai nst or counsel s agai nst using any such
reference to scale in patent figures. But | could b
m staken. |'mnot an attorney. That's ny

recol l ection of ny discussion.

Q Wien did you have that discussion with
counsel ?

A |"msorry, did you say where or when?

Q When.

A | don't specifically recall

Q Was it after you served your report?

A | don't specifically recall

Q Now, in paragraph 295, you don't cite to
anything from Hyoue, other than its Figure 6,
correct?

A. So you're referring specifically to

par agraph 2957

Q Yeah.

A Uh- huh. No, that doesn't seemto be an
accurate statenent. Because paragraph 295 conti nues
for quite a ways on the foll ow ng page beneath
Figure 6 to discuss witten description support that
was read in conjunction wth the figure.

And then, as | stated previously,

pages 139 to 142 all discuss further witten

e
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description support that a POSI TA woul d use to
understand the issue of dinensional [imtations in
conjunction with the patent figures.

Q Wll, let's start with paragraph 295,
then we'll work our way down.

Show ne where in paragraph 295 you cite
to witten description support from Hyoue?

A. So | state that:

A POSI TA woul d recogni ze that having an
endcap with a lateral span of at least 1.5 tines the
| ancet thickness would provide a | ancet user with
optimal rotational |everage to apply the tw sting
force on the cap required to facilitate ease of
di sengagenent of the cap fromthe | ancet body. A
POSI TA woul d understand that such a | ateral span
woul d allow the nold to nore readily detach through
m nimal rotation of the cap, such that its
di sengagenent fromthe | ancet body woul d not bend or
ot herwi se damage the needl e sharp.

So that is ny sunmary of teachings from
t he Hyoue reference as woul d be understood by a
PCSI TA.

Q Sir, you don't have a cite to Hyoue in
par agraph 295, other than to Figure 6, correct?

A | believe it's very clear that the

12: 29
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context of the continuation of paragraph 295 on 139
is all with reference to the Hyoue reference. [|I'm
not tal king about anything else in all of these
par agr aphs and pages here under this heading.

So | think it's readily understood that
what ever |' m speaki ng about here is a teaching that a
POSI TA woul d understand from Hyoue.

Q When you say, "It is ny opinion that a
POSI TA woul d recogni ze that having an endcap with a
| ateral span of at least 1.5 tinmes the | ancet
t hi ckness woul d provide a | ancet user with the
optimal rotational |everage to apply the tw sting
force on cap required to facilitate ease of
di sengagenent of cap fromthe | ancet body," that
sentence is not present in Hyoue, is it, sir?

MR, CRIFFIN  Objection.
BY MR PATHVANABAN:

Q That's your opinion about what a PCSI TA
woul d recogni ze, but that's not sonething that Hyoue
says, correct?

MR GRIFFIN.  Qbjection.
THE WTNESS: | believe that is a
POSI TA' s under standi ng of the teachings of
Hyoue. But you are correct that those words are

not necessarily spelled out as I've witten them

12: 30
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I n the Hyoue patent.
BY MR PATHVANABAN:

Q And the Hyoue patent doesn't say, for
exanpl e, that the endcap should have a | ateral span
of at least 1.5 tines the lancet thickness. It
doesn't say that, does it?

A. It doesn't spell it out in the words
you've just used. But as | outline in between
pages 138 to 142, it teaches a POSITA that it woul d.

Q Vell, in fact, Hyoue never tal ks about
the rel ationship between the sizes of the |ancet body
and the handle, correct?

MR. GRIFFIN.  Qbjection.

THE WTNESS: So | am i ncorporating by
reference section XlI.G or various portions of
section XI.G into ny discussion of Hyoue. So
|"mgoing to go back and refer to XI.G for a
nonent here.

BY MR PATHVANABAN:

Q Sur e.

A | f you coul d please repeat the question
that's on the table. | apol ogize.

Q The Hyoue doesn't say, for exanple --

sorry, w thdrawn.

The question was, Hyoue never tal ks about
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the rel ationship between the sizes of the |ancet body
and the handle, correct?

MR GRIFFIN.  Qbjection.

THE WTNESS. So as | discuss at page 141
starting from paragraph 303, the dinensional
limtations woul d have been obvious to a PCSI TA
fromthe teachi ngs of Hyoue because Hyoue
requires that the |l ancet body endcap be tw sted
In directions opposite to each other around the
puncturing nenber before being brought away from
each other along the |ongitudinal direction of
the puncturing nenber in order to prevent the
puncturing nenber from bending at the front
owned of the portion of the Lancet body. In
ot her words, needs to be twisted in opposite
directions in a manner that it wouldn't bend the
very fragile |lancet Dbl ade.

And a PCSI TA woul d recogni ze that havi ng
an endcap with a lateral span at least 1.5 tines
the |l ancet thickness would help a user tw st
both the cap and | ancet body in opposite
di rections w thout breaking or bending the
needle. A PCSI TA would thus have routinely
desi gned an endcap that woul d have been at | east

1.5 tines the thickness of a standard | ancet.
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So with respect to the actual disclosure
in an explicit manner by Hyoue of this

di mensi onal proportion relationship, no, it is

not explicitly stated as you suggest.

But as |'ve described just now, it is

expl ai ned through Hyoue's teachings that a

POSI TA woul d understand and recogni ze that, of

necessity, the endcap would have to be at | east

1.5 tinmes lateral span of the |ancet thickness

in order to effectively acconplish what Hyoue

t eaches.

BY MR PATHVANABAN:

Q Now, going back to this figure you have
on page 139, which is part of paragraph 295, you al so
have, aside from Figure 6, sonething called "SKK
Lancet 30G." Do you see that?

A Yes, | do.

Q And if you look at this paragraph or the
precedi ng paragraphs, you never actually tal k about
this SKK Lancet 30G  Am | wong?

A. Ahh, let nme take a look. Hwm | guess
that is correct, | don't mention the SKK [ancet in a
caption or description of the inage.

Q And |'Il represent to you this SKK Lancet

30G was not part of Lifescan's prelimnary invalidity

12: 36

12:37

12: 37

12:37

12: 39

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-116



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023
Facet Technologies vs LifeScan 117

contentions. Any reason for you to disagree with
t hat ?

MR GRIFFIN.  Qbjection.

THE WTNESS: | don't have themin front
of me. Do | have a reason to disagree with it?
| do not have a particular reason to agree or
di sagree with it.

But for the sake of our discussion today,
| certainly think you' re an honest guy, and if
you say that it wasn't part of those
contentions, for the sake of our conversation, |
can accept that.

BY MR PATHVANABAN
Q So you're not going to cone to trial and
tal k about this SKK Lancet 30G are you?

MR, CRIFFIN  Objection.

THE WTNESS:. | didn't say that, Counsel
| said, if for the sake of our conversation you
wanted ne to accept your representation. |
woul d need to discuss with counsel what -- and
counsel wll advise ne what | ampermtted to
di scuss and why or why not | wouldn't be
permtted to discuss the SKK | ancet.

It's my understandi ng, although | don't

have the reference specified in the content of

@ ESQUIRE 800.211.DEPO (3376)
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the report here, and | have not exam ned, m nd
you, ny materials considered and how this m ght
be listed in ny materials considered, but that

the SKK | ancet is the enbodi nent of the

Hyoue patent, and -- the commercial enbodi nent 12:41

of the Hyoue patent.
And whet her or not a conmerci al
enbodi ment of a reference which you can

ot herw se di scuss the reference can be

di scussed, | don't know what the |law on that is, 12: 41

what the Rules of Evidence are. It may be that
a wtness is permtted to discuss a comerci al
enbodi nent of a patent that they could otherw se

di scuss the patent.

Counsel -- 1'"Il rely on counsel for that. |12:41
| can't give that kind of advice. |It's above ny
pay grade.

BY MR PATHVANABAN:
Q Well, we talked earlier, and | think you

agreed, that you' ve not discussed this SKK Lancet 30G | 12:41

anywhere in your report other than this one figure,
correct?

MR GRIFFIN.  Qbjection.

THE WTNESS: That isn't what you

guesti oned before. You asked if | had discussed | 12:42
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it, | believe, in the section. | haven't read

t hrough every page of ny report to see if it

m ght be nentioned sonewhere, nor have |

examned ny list of materials considered to see

if mght be listed wwth a Bates nunber or
however you guys do that sort of thing.

So | can't say whether or not this
particul ar i mage has been referenced or not.
woul d need nore tinme to exam ne, for exanple, ny
mat eri al s consi dered and, you know, reference a
Bates nunber to everything in there to see if
it's been listed. If it's been listed -- if
it's been listed in ny materials consi dered,

t hat woul d be neani ngful .

BY MR PATHVANABAN

Q So I'mjust doing a search for SKK Lancet
30G and you can see on the screen, you see |'ve
typed SKK Lancet 30G?

A. | do see that. Wy don't you just type
i n SKK?

Q Ckay.

A | always instruct nmy kids, go with the
broadest search term You never know what mght turn
up.

Q SKK.  And then it says:

12: 42

12:42

12: 42

12:43
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Phant om PDF has finished searching the
whol e docunent. No nore matches were found.
Do you see that?

A | do see that. Thank you for doing that.

Q Ckay.

A. | wll take your word that it is not
referenced in the body of the report. | don't know,
however, whether it is referenced in ny materials
consi dered and how it mght be listed in that with a
Bat es nunber or however you guys, you know, do those
things. It seens --

Q Okay. But we can agree that you have not
di scussed the SKK Lancet 30G other than this one
figure in your -- in the body of your report,
correct?

MR, CRIFFIN  Objection.
THE WTNESS: Well, to be fair, it says

SKK Lancet 30G annotated right under the

picture, so there is at |east one point where |

amreferring to the SKK Lancet 30G But it does
not seemthat there are any other references
witten in the body of the report.

BY MR PATHVANABAN
Q So you have not expl ai ned, for exanpl e,

why this SKK Lancet 30Gis even prior art to the

12: 43

12:43

12: 43

12: 44

12: 44
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just as well, so...
MR. PATHVANABAN. (Ckay. Let's go off the

Facet Technologies vs LifeScan 121
‘635 patent in this report, correct?
MR GRIFFIN.  Qbjection.
THE WTNESS: | have not explicitly
expl ained that in the report.
BY MR PATHVANABAN: 12: 44
Q You have not explained in this report why
you believe this SKK Lancet 30G is the actual
commerci al enbodi nent of Hyoue, correct?
A That appears to be correct.
Q Al right. So we can either take a break |12:44
for lunch now or we can start -- | don't know what
you want to do, M. Del nan?
A. Wiy don't we take -- you know, rather
than get into an entire new topic, why don't we grab
| unch now, sure. | don't want to keep everybody el se | 12:45

record.

THE VI DEOGRAPHER: Going off video record | 12:45
at 12:45 p.m Pacific tine,

(A recess was taken.)

(Exhibit 6 was identified.)

THE VI DEOGRAPHER: W are back on video
record at 1:33 p.m Pacific tine. 01:33
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BY MR PATHVANABAN:

Q Wel come back, M. Del man?

A. Thank you.

Q Al right. Let's talk about the Starnes
reference. And |'ve marked the Starnes reference as 01:34
Exhibit 6. Do you see that in front of you?

A | see that, and I'mjust finding it in ny
bi nder here.

Q Sure, no problem

And |"mactually going to go back to your |01:34
expert report, and go to -- and you have an opini on
that the asserted clains are rendered obvi ous by
Starnes, right?

A That is ny opinion at page 142.

Q Now, if we go to paragraph 322 of your 01: 34
report, you see you have annotated Figure 4 from
Starnes, right?

A Yes, | do see that.

Q And you have marked in green again the
gri ppi ng handl e portion, correct? 0135

A. That is correct, yes.

Q And, again, that gripping handl e portion
I ncl udes the primary and secondary sheaths in
Starnes, according to you?

MR GRIFFIN.  Qbjection. 01: 35
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THE WTNESS: So | believe what's been

hi ghlighted on Starnes in Figure 4 is exclusive

of that circle in the center, which would be the

secondary sheat h.
BY MR PATHVANABAN

Q So the circle in the center, which is the
secondary sheath, is not part of the gripping handle
I n Starnes?

A So | state in 317 that:

Starnes disclose as gripping handl e
portion extendi ng between the primary sheath and the
secondary sheat h.

And | don't believe that that yellow
portion in the center, which is the secondary sheat h,
has been highlighted as being part of the green
gri ppi ng handl e portion.

And, again, this is a reference that has
been anal yzed pursuant to Facet's understandi ng of or
description of a gripping handle portion, the plain
and ordinary meaning as it's illustrated inits
I nfringement contentions.

Q Do you believe that a user woul d ever
grip just the part highlighted in green wthout
gri pping the center portion?

A Wll, again, | don't agree with Facet's

01: 37

01:37

01: 38

01:38

01: 38
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under st andi ng of gri pping handle portion as it
described in its infringenent contentions. And this
anal ysi s was done under Facet's understandi ng of that
term

However, having said that, your -- the
I dea that the -- a user would avoid holding it there
Is not at all the case. Just because they touch
sonething as part of a structure doesn't nean that
that part is a gripping handle.

The fact that their finger makes contact
with sonething on these very small products, the
finger is going to make contact with all kinds of
t hings, that doesn't nean that the entirety is a
gri pping handle. Qherw se, the definition of
gri ppi ng handl e woul d be anyt hing you touch.

Q So if you go to paragraph 310, you say --
this is under a section that says, "Starnes discl oses
Claim1l-A a primary sheath for initial enbednent of
a sharp lancing tip of an unused | ancet therein."

Do you see that?

A Yes, | do.

Q And then here you point to:

The | ancet needle is conpletely encl osed
and seal ed by cap nenber 4.

Do you see this?

01: 39

01:39

01: 40

0141

01:41
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A Ch, okay. Yes, | do see that. Yes.
Q So is cap nenber 4 the primary sheath in

St arnes?
A | just want to check the patent on

sonet hi ng. 01: 42
Q Sorry, which patent are you checki ng?
A |'"'m|ooking at Starnes. (Sotto voce.)

Hm So I don't think it's a correct statenent as
you' ve posed it that the entirety of the cap is the
primary sheath. And | don't believe |'ve stated

it -- 1 don't believe |I've stated that.

It says that the cap provides a prinary
sheath where the unused | ancet needl e is enbedded.
And it makes it clear throughout the discussion of
t he secondary sheath that the secondary sheath is at
a different location fromthat. |It's a separate
surface. And it teaches that the cap is to be
i npal ed on the needle, not via the primary sheat h,
but on a different surface | ocation.

So | think that your question or the way
you worded it is not correct. |I'mstating that the
primary sheath is where the unused | ancet needl e has
been enbedded into the cap.

Q Where is the primary sheath in this

figure, Figure 4?

01: 45

01: 45

01: 46

01: 46
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maybe zoomin a little bit, it'l]

dr aw.

BY MR PATHVANABAN:

But when | go to conment, pencil i

But maybe it's letting ne pick it.

bar, try that.

BY MR PATHVANABAN:

A |f you can -- if | can have control and

THE VI DEOGRAPHER:  You have control now.
THE W TNESS: Thank you. It doesn't seem | 01:46
to -- there we go. Ckay. No. Wat's the tab?

Q | think you have to go to coment.

A Comment, yeah, that's what | thought.

Q Maybe you need to close out of the find

be easier for me to

s grayed out. See? |01:47
No.

A Oh, | see what you're saying.
THE VI DEOGRAPHER: | don't know why t hat 01: 47
Is. Let ne seeif | can -- well...

Q Vell, why don't you just show with the
cursor, M. Delman, where you think the primry
sheath is. 01: 47
A. So the primary sheath, can you see ny
cursor --
Q Yes.
A -- noving up and down in this area here?
Q Uh- huh. 01: 47
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A That woul d be where the primary sheath is
| ocat ed.
Q And you believe the gripping handl e that
you have identified is between the primary sheath and
that circle which represents the secondary sheath; is |01:48
that right?
A Yes, under -- to be clear, under Facet's
description of the plain and ordinary neaning of a
gri ppi ng handl e portion.
MR. PATHVANABAN. Can | get control back, |01:48
pl ease?
THE VI DEOGRAPHER: | gave it back to you.
MR, PATHVANABAN:. Ckay.
BY MR PATHVANABAN:
Q Now, let's go back to Hyoue. And we 01:48
tal ked earlier, here you pointed to the gripping
handl e portion as including both the primary sheath
and the secondary sheath, right?
MR GRIFFIN.  Qbjection.
THE WTNESS: | pointed to it as 01:49
I ncluding the green portions. | noted that
certain aspects of the secondary sheath that are
not highlighted that remain in white woul d not
be i ncl uded.
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BY MR PATHVANABAN

Q kay. Let's go to Lathrop. And here the
gri pping handle portion in Lathrop, according to you,
enconpasses the primary and secondary sheat hs,
correct?

MR, CRIFFIN  Objection.
THE WTNESS: | noted that the gripping
handl e portion is enconpassed by the green

hi ghl i ghted area, under Facet's application of

the plain and ordinary neaning of gripping

handl e, which | do not agree wwth. And that in
this i mage does include the secondary sheath and
the primary sheath.

BY MR PATHVANABAN:

Q So even though the primary and secondary
sheaths are within the gripping handl e portion,
according to you, they are between the primary and
secondary sheaths; is that right?

A. Under Facet's application of the term
plain and ordi nary neani ng gripping handl e portion as
best as it can be understood through Facet's
I nfri ngement contentions.

The contentions were extrenely vague. |
don't know where and what is included. They don't

tell a reader with certainty what would or woul d not

01: 50

01:50

01:51

01:51

01:51
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be i ncl uded.

So | did ny best to analyze these
references through Facet's application of the plain
and ordi nary meani ng of gripping handle portion.

Q And just to be clear, the qualification
you just made that this analysis of what constitutes
the gripping handle portion in Lathrop was through
the lens of Facet's infringenment contentions is found
nowhere in your expert report, correct?

A | believe it's clear. It is not spelled
out in the letters that you may be aski ng about, but
| believe it's clear that that is the case.

Q So does it make any sense if | said, for
exanple, to you that even though Anerica includes
California and New York, Anerica is between
California and New York? Does that sentence nake any

sense to you?

A As | stated --
MR GRIFFIN.  Qbjection.
THE WTNESS: -- this analysis was

performed as best | can understand Facet's

application of the plain and ordi nary neani ng of

gri pping handle portion. | don't agree wth it.
But whet her Facet's definition of

gri pping handle portion would include or if it
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woul d make sense to include California and
New York, | think that was your exanple, | can't
say because that's your definition. M
definition would be different, and ny definition
Is different. 01:53
BY MR PATHVANABAN:
Q Ckay. So your definition of the ordinary
meani ng of a gripping handl e portion extending
between the primary sheath and the secondary sheath
woul d not include the gripping handl e portion that 01:53
you have pointed to in Lathrop; is that right?
A That's correct. To be clear, | believe
that a gripping -- that the word "between" woul d nean
it has to be between.
So if you were to ask ne if a POSITA 01. 54
woul d understand the plain and ordinary neani ng of a
map of Anerica, for exanple, as whether between
California and New York includes California and
New York, | would say, no, it's the states that cone
bet ween California and New York. That woul d be a 01:54
PCOSI TA's understanding. But that is not how Facet
applied the definition in its infringenent
contentions.
Q Have you seen Dr. Collins' infringenent
report in this case? 01. 54
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A | have.

Q And when did you see that?

A To be clear, | have not read it in the
greatest depth page to page -- first page to | ast
page, but | have seen it, yes. It was submtted, |
believe, at the sane tine mne was submtted, ny
report was submtt ed.

Q And have you seen Dr. Collins' rebutta
report in this case rebutting your opinions?

A Again, with the sanme qualification that |
have not read it in depth fromfront page to | ast
page, but, yes, | have reviewed it. Yes.

Q And do you understand that he di sagrees
with you that Lathrop, for exanple, includes a
gri ppi ng handling between the primary sheath and the
secondary sheath? Do you understand that?

A. | would need to refer to his report to
confirm-- confirmthat. And | don't recall right
now what he nmay have said about it. Again, | did not
have the benefit of his report when | wote ny
report, and nmy report was based upon the infringenent
contentions that Facet had submtted.

Q So going to -- going back to Starnes,

W t hdr awn.

Let's go to paragraph 322 of your report.

01: 54

01:55

01:55

01:55

01: 56
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It says:
As to elenent 6-Ds Iimtation of the
gri ppi ng handl e portion defines a |lateral span of at

least 1.5 tines the |lateral thickness --

A. Hol d on one second, Counselor. |'mjust 01: 56
turning to that paragraph. GOkay. Thank you.
Q Here you say:
A visual inspection of Figure 4 bel ow
with the lateral span annotated S would indicate that
Starnes discloses this l[imtation. 01: 56
Do you see this?
A Yes, | do see what you've just read.
Q So, again, you are visually inspecting a
patent figure of Starnes to try to derive the lateral
span, correct? 01: 57
MR, CRIFFIN  Objection.
THE WTNESS: | would not characterize it
quite as you have done. | have reviewed the
patent figure. | have also, as | note, reviewed
t he comrercial enbodinent that's pictured on the | 0157

right of the bottom of page 147. And | have
reviewed and | discuss the witten description
support that | read in conjunction with the

patent figures and the commercial enbodi nent.
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description support that | referred to that was
critical to ny analysis of this reference.

So within paragraph 322, | do, indeed,
di scuss nore than just the visual reference.

Q And Starnes doesn't disclose any
di rensions for any of its elenents, correct?

A So as | have tried to nake clear on sone
ot her references that you've asked about, Starnes
does not disclose specific dinensions, but as |
descri be through to pages 150, it does provide nore
than sufficient witten description support to teach
a POSI TA of the proportions and to confirma ratio of
the dinensional limtations that you' re asking about.

So it does not specifically spell out a
di mension, no. But it provides a POSITAwith all the
i nformation required to understand the dinensional

limtation.

Facet Technologies vs LifeScan 133
BY MR PATHVANABAN
Q So this paragraph 322, you don't cite to
any written description support from Starnes, other
than this Figure 4 itself, right?
A. In that particular paragraph. On 01: 58
page 147, | do not. However, beginning at the top of
that sane -- of page 148, which is a continuation of
t hat paragraph, | begin to discuss the witten

01:58

01:59

01:59

01: 59
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Q And Starnes doesn't say that its figures
are to scale, correct?

A No, it does not. None of the references
state that.

Q And as to this alleged comercia
enbodi rent of Starnes that you have here on page 147
of your report --

A Yes.

Q -- you have provided no information about
whet her this comrercial -- alleged commerci al
enbodi nent is even prior art to the '635 patent,
correct?

A. | wll have to review ny discussion of
Starnes to see if what you've just said is or is not
correct. So please give ne a nonent.

So if your question is, do | provide
evi dence that the Starnes lancet I'mshowing in the
i mage is the commercial enbodi nent of the Starnes
patent, which is prior art, | don't believe that I
have any specific information provided in nmy report
to that effect. However, | was inforned that this
s, indeed, the commercial enbodi nent of Starnes.

Q You were infornmed by counsel that what
you're showi ng on page 147 is the conmerci al

enbodi nrent of Starnes, correct?

02: 00

02: 00

02: 00
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02: 02
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A Yes, that is correct.

Q You didn't do any independent anal ysis of
whet her that's actually true or not?

A. | did not do i ndependent analysis to
confirmthat, other than to exam ne very carefully
the Starnes | ancet and conpare it wth the patent,
which | did, and they sure | ook the sane. But | did
not do anything further, other than that.

Q And you have no way of know ng whet her
the Starnes | ancet that you exam ned was sold prior
to the filing date of the '635 patent, correct?

A | don't know whether or not it was.

Q You don't know whet her the Starnes | ancet
was commercially available for sale before the filing
date of the '635 patent, correct?

MR, CRIFFIN  Objection.

THE WTNESS: | do not -- | do not
personal ly know that. Again, | relied on
counsel wth respect to this product sanple.

BY MR PATHVANABAN:

Q Starnes itself never references any
relationship in size between the lateral span of its
handl e to the thickness of the |lancet, correct?

A So as | discuss throughout the Starnes

section here, for exanple, on 148, in conjunction

02: 03
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02: 04

02: 05
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with ny reference to the clear dinensions that --
proportions that are visible in the visuals that |'ve
provi ded on page 147:

A POSI TA woul d recogni ze that having an
endcap with a lateral span of at least 1.5 tinmes the
| ancet thickness would provide a | ancet user with the
optimal rotational |everage to apply the tw sting
force on cap nenber 4, that's a quote, required to
facilitate, quote, "ease of disengagenent of tab
menbers 8," end quote, fromthe | ancet body. A
POSI TA woul d understand that such a | ateral span
woul d al |l ow these tab nenbers to break nore readily
through mninmal rotation of the cap such that their
di sengagenent woul d nore effectively serve to
I ndi cate that the | ancet bl ade has potentially been
bent .

So, for exanple, Starnes does, as a
POSI TA woul d be taught by reading Starnes, disclose
the proportions that | discuss, the dinensional
proportions. And | also cite in support of ny
under st andi ng or a POSI TA' s understandi ng, and agai n,
in conjunction with the clear indications provided by
the figures, | cite back to section XI.H 1 A through
Ewth respect to daim14, which includes

limtations that are, of course, anal ogous in scope

02: 05

02: 06

02: 06
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to Claim6.

So if you were to read the entirety of
the report rather than just that paragraph, you woul d
find a great deal of witten description support that
a POSI TA woul d learn fromin understandi ng that
Starnes di scloses the di nensional relationships that
we' ve been di scussi ng.

Q So you say in paragraph 322:

A POSI TA woul d understand that such a
| ateral span would all ow these tab nenbers to break
nore readily through mnimal rotation of the cap such
that their disengagenent would nore effectively serve

to indicate that the |ancet bl ade has potentially

been bent.
Do you see that?
A Yes, | do.
Q Are the specific dinensional [imtations

of the asserted clains the only way to allow tab
menbers to break nore readily through m ni nal
rotation of the cap?
MR GRIFFIN.  Qbjection.
THE WTNESS: It may not be the only way
to provide for that. But as | note, it is an
obvi ous and perhaps optinmal way to nost easily,

wi t hout increasing costs and for other reasons,

@ ESQUIRE 800.211.DEPO (3376)
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provide for extra rotational |everage or the
appropriate anmount of rotational |everage
required to neet the teachings of the patent.

As | suggested with ny reference or

anal ogy to a house key and the kinds of products | 02:09

that are sold to make house keys easier to turn
for people wth arthritis and ot her physical
limtations, there are probably a variety of

ways that that -- you can skin that particul ar

cat, | hate that phrase, but I'll use it anyway. | 0210

But making the span of the key wider is
t he nost obvi ous, perhaps, and certainly a high
probability of success that a POSI TA woul d

understand to nmake it easier to performthat

particular twi sting notion and get that 02: 10

particular result that the patent teaches.
BY MR PATHVANABAN:
Q Let's go to the Kimreference starting on

paragraph 330. And your opinion is that the asserted

clainms are rendered obvious by Kim right? 02:10
A Yes, that is nmy opinion at H on 150 --

page 150.
Q W go to paragraph 345. Here you have

annotated Figure 9-B and 9-C from Kimto show, anong

other things, the primary sheath, the secondary 02: 11
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sheath, and the gripping handl e portion, right?

A | have.

Q And the primary sheath in this Figure 9-B
Is extending -- well, let ne ask the question.

The gripping handle portion that you have
hi ghl i ghted here encircles both the primary sheath
and the secondary sheath; is that right?

MR GRIFFIN.  (bjection.

THE WTNESS: | don't know that | would
use the term"encircle" with respect to the
primary sheath, but it does -- that would be an
appropri ate word, perhaps, to describe what it
does with respect to the secondary sheat h.

BY MR PATHVANABAN:

Q And is your opinion that the gripping
handl e portion extends between the primary sheath and
t he secondary sheat h?

A As | state at 347, and to be clear, this
anal ysis was perforned through Facet's application of
the plain and ordinary neaning of gripping handle
portion as denonstrated by its infringenent
contentions, as | state at 347, | believe Kim
di scl oses a gripping handl e portion of the |ateral
sorry, |I'mreading the wong paragraph. 342 -- no.

That's the wong paragraph, too.

02:12

02:12

02:12
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340, let's try that one. A gripping
handl e portion extendi ng between the primary sheath
and secondary sheath Ki m di scl oses.

Q And under your view of the ordinary
meani ng of a gripping handl e portion extendi ng
between the primary sheet and the secondary sheath,
Ki m woul d not disclose such a gripping handle; is
that right?

A That is correct. That is correct.

Q So in paragraph 345 you say:

As to elenent 6-DIimtation of the
gri pping handle portion defines a |lateral span of at
|l east 1.5 tinmes the | ancet thickness, froma cursory
review of Figures 9-B and 9-C, with the lateral span
annotated S below, | believe that the lateral span of
the lancet cap is at least 1.5 tines, if not nore,
| arger than the | ancet thickness.

s that right?

A. That is what it states. And with respect
to the word "cursory” | would again say that ny
i ntention would be to add the word "fromeven a
cursory review' because | amnot intending to inply
in any way that | only nmade a cursory review of the
figures.

But to be clear, that discussion in 345

02:13
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Is not standing on its own, but it is to be read in
the context of the ensuing paragraphs which discuss
the witten description support for the dinensional

[imtation.

Q So the Kimreference describes dinensions | 02:15

for a pedestal 50, correct?
A. Yes, that's correct. It does provide a
di mensi on, which | note in paragraph 346 that the

pedestal can have a dianmeter of 1.75 mllinmeters and

a length of 2 mllineters. 02: 16

Q But it does not provide a dinension for
t he thickness of the |ancet body, right?
A. It does not. But a POSITA reviewi ng the

i1 lustration which does have di nensions applied to

t he pedestal, and readi ng and under st andi ng t hat 02: 17

vi sual description in conjunction with the witten
description | describe in the ensuing paragraphs on

pages 156, 157, and 158, | believe, would readily

understand that the dinensional |imtations we've
been di scussing are net based upon the teachi ngs of 02: 17
t he patent.
Q To be clear, the pedestal 50 is this
portion?
A Yes. | believe your little hand there is
on pedestal 50, yes. 02: 17
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MR PATHVANABAN: Okay. Let's pull up
the Kimreference, Angela, please, as in
Exhi bit 7.
(Exhibit 7 was identified.)
BY MR PATHVANABAN: 02: 18
Q Before we get here, the -- the dinensions
you're obtaining for Kimis fromcolum 14, lines 35
t hrough 38; do you see that?
A | do see that citation, yes.
Q Soif we gotocolum 14 in Kim which is | 0218
Exhibit 7, colum 14, |lines 35 through 38 is what
|*ve highlighted on the screen.
A Yes, | do see that.
Q kay. The dinensions provided in
colum 14 lines 35 through 38, in other words, the 02: 19
specific disclosure in Kimthat you point to for the
di mensi ons of the so-called pedestal, this is not
with reference to Figure 9 of Kimat all, right?
A Apparently, you are correct. The
citation or the -- the location for that citation in 02: 20
Kimnmust be a typo. And I'msure | can find it if
you'd like to accord ne the tine to do so, or perhaps
you can even search for it using the find function in
t he PDF you have on there.
But it seens that the |ocation where ny 02: 20
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report states that we should find those di nensions
we're not finding themwhen we | ook to that |ocation
in Kim

Q Are you saying that there's a separate
dimension in Kimfor the pedestal in Figure 9?
MR, CRIFFIN  Objection.
THE WTNESS: | would Iike to find the
correct location for the citation | have as to
the size of the pedestal, 1.75 mllineters and
2 mllimeters, and that wll assist ne in
respondi ng to your question.
So | can page through and try to find it
on my own or if you'd like to do a search.
BY MR PATHVANABAN:

Q "Il give -- why don't | give you
control. You can do a search and you can scrol
t hrough and tell ne where you believe the size of the
pedestal of Figure 9 is described, if at all.

A Vell, I"'mgoing to try typing in 1.75 as
a search term and let's see where that takes us.

Q So the first location it took us to is
what you cite in your report, right?

A Uh- huh. Well, the |ancets had a needle
1 mllinmeter long and nmounted on a -- oh, it says

right here. Says right here:
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The lancets had a needle 1 mllineter
long and 0.15 mllinmeters in dianeter, which was
mounted on a 2 millineter long and 1.75 mllineter in
di amet er pedestal.

So let ne just highlight that. So, in
fact, there we are. The |lancet nounted on a pedestal
described as 2 mllineters long and 1.75 mllineters
in dianeter.

Q My question was, this is not with
reference to Figure 9, is it, what you've highlighted
on the screen fromcolum 14, line 35 through 38 of
Ki nf?

A. Wll, let's see if there's any other
references which mght tie it to that. Again, the
pedestal is 2.25 mllinmeters in |length
(i ndeci pherable) --

(The Court Reporter requested

clarification.)

THE WTNESS: The pedestal was

2.25 mllineters in length and the dianeter of

the top surface of the pedestal was

1.75 mllimeters. |I'mreading fromexanple 2 in

Kim And it doesn't find any other natches.

So your question being, does this

di mensi on that we found in two places in Kim

02: 22
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di mrensi ons of this pedestal, not specifically in
the context of Figure 9-C, but discusses the

di nensions of this pedestal in two separate

| ocations within the patent.

So where -- although it may not
specifically tie those dinensions to Figure 9-C
in the patent, | believe that a POSI TA seeing
the word "pedestal" tw ce and seeing those sane
di mrensions twice would find it very reasonable
that Kimteaches that the pedestal in this
drawi ng woul d be potentially of a dianeter of
1.75 milimeters and a length of 2 mllineters,
as | say. Kimprovides that the pedestal can
have a dianeter of 1.75 miIlinmeters and a |l ength
of 2 mllineters.

I n ny opinion, based on Kim s disclosure
of the dianeter of the pedestal, the | ancet
t hi ckness | ooks to be 1.5 to 2 tines the
di ameter of the pedestal, while the lateral span
of the gripping handl e portion | ooks to be at

least 4 to 5 tines the dianeter of the pedestal.
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does it refer specifically to Figure 9-C
Wel |, nunber 50, as called out in Figure
9-C, is called a pedestal. Kimdiscusses the

02: 23

02: 24

02: 24

02: 24
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BY MR PATHVANABAN
Q Wen you say, "looks to be," you're
| ooking at Figure 9, correct?
A When | refer to Figure 9 in conjunction
Wth the witten description support that |'ve been 02: 25
di scussi ng, yes.
MR. PATHVANABAN: Can | have control back
Angel a, pl ease?
BY MR PATHVANABAN:
Q So the dinension described in colum 14, 02: 25
| ines 35 through 38, is for a Lifescan device or
Abbott device; do you see that?
A | do see that this section references
this Lifescan or Freestyle | ancing device produced by
Abbot t . 02: 26
Q And nowhere in Kimdoes it say that its
figures are a -- well, let ne ask a broader question.
W t hdr awn.
Nowhere in Kimdoes it say its figures
are to scale, correct? 02: 26
A That's correct.
Q And nowhere in Kimdoes it say that its
figures were corresponding to -- in dinensions to the
Li fescan or Abbott device described in exanple 1 in
colum 14, right? 02: 26
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MR GRIFFIN.  Qbjection.

THE WTNESS: | would need to read
through Kimin sone detail, and it's quite |ong,
to see if there mght be sone reference to
either of those devices in the context of the
illustration 9-C, Figure 9-C. |I'mnot sure
whet her or not it does or doesn't disclose that
connecti on.

BY MR PATHVANABAN:
Q Vel l, specifically, you don't cite any

tie of the devices described in exanple 1 to Figure 9

i n your report, do you? Sorry, | did sonmething. |
apol ogi ze.
A That's okay. |It's a nice picture.
MR. PATHVANABAN: | think | need Angel a
to pull that back up.

THE VI DEOGRAPHER: When you continue to

nove the nouse, it disables ny ability to.

MR. PATHVANABAN: Yeah, sorry.
BY MR PATHVANABAN:
Q So let ne re-ask the question.
A Sur e.
Q I n your report, you do not tie the
di mensi ons described in exanple 1 to -- w thdrawn.
I n your report, you do not cite anything

2 ESQUIRE
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in Kimthat ties the dinensions described for the
Abbott or Lifescan devices in exanple 1 to Figure 9,
do you?
MR GRIFFIN.  Qbjection.
THE WTNESS: | don't believe that |
explicitly do, no.
BY MR PATHVANABAN:

Q And when you say in paragraph 346, "In ny
opi nion, based on Kimdisclosure of the dianeter of
t he pedestal 50, the |l ancet thickness |ooks to be 1.5
to 2 tinmes the dianeter of the pedestal," that's
based on your visual inspection of Figure 9, correct?

MR. GRIFFIN.  Qbjection.

THE WTNESS: As |'ve said, it is based
on ny visual inspection of Figure 9 informed by
and supported by the various witten description
support that |'ve cited in this section on Kim
and the dinensional limtations, which includes,
but is not l[imted to, the informati on provi ded
in Kimwith respect to the size the pedestal can
be.

BY MR PATHVANABAN:
Q Let's go to page 179 of your report. So
on page 179, you see the nunbering restarts again

af ter paragraph 4007

02: 28
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A Oh, yeah. Yeah, | do see that.
Q That's just a typo, right?
A. Yes. Mcrosoft Wrd, it has nunbering
| ssues, |'d say.
Q So if we go to paragraph 43 of your 02: 31
second set of nunbering.
A Ckay.
Q It starts at page 199. Here you have an

opi nion that Sakata renders Clains 1, 6, 8, 14, and

18 obvious in view of Mirita, right? 02:31
A. Yes, that's what it says at just above
43.
Q | f you | ook at -- paragraph 43 tal ks
about the primary sheath limtation, right?
A Yes, it does. 02: 32
Q And paragraph 44 tal ks about the
secondary sheath limtation.
A Yes, it does.
Q And paragraph 46 describes the gripping
handl e portion, right? 02: 32
A Yes.
Q You do not have any section for what you
have previously called claimelenent 1-D with respect
to the conbination of Sakata and Mrita, and that
claimelenent 1-Dis: 02:33
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Wth the primary sheath attached at a
first end of the gripping handle portion and the
secondary sheath attached at a second end of the
gri ppi ng handl e portion when the protective sterility
cap is renoved fromthe | ancet.

Correct?

A. Well, let nme | ook through here. Perhaps
it was inadvertently left out.

So could you repeat the claimagain?
Because | want to be sure that sonmehow it nay not
have gotten incorporated under another headi ng by
acci dent and the heading may have been left off.

What is the claimyou're saying | didn't provide
analysis for in this particular reference?

Q Let me showit to you. If | go to the
table of contents -- oops. Let's go to sone other
portion.

You see, for exanple, for the Lathrop
reference, you have discussed a Claim1l-D that:

The primary sheath attached at a first
end of the gripping handle portion and the secondary
sheath attached at a second end of the gripping
handl e portion when the protective sterility cap is
renoved fromthe | ancet.

A. Yes, | do see that. Ckay. Let ne just

02: 35

02: 34

02: 34
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see if that discussion may have becone i ncor porated
| nadvertently in another headi ng.
Well, it looks as if it nmay have
| nadvertently, that witten discussion, been |left out
or accidentally deleted with respect to that type of 02: 36
di scussion that seens to be present in other
ref erences.
However, | would rely upon ny

il lustrations, annotated illustrations, to
nonet hel ess di scl ose that particular limtation being | 0237
met by this conbination of Sakata in view of Mrita.

Q So your report also has no section for
the claimelenents that you previously |abel as 6-A
t hrough 6-C, correct?

A And - - 02: 37

Q Wth this conbination, Sakata and Morita?

A. And what are those claimelenents again?
| f you could just show ne that section from anot her
reference to take a | ook at.

Q So you see -- you see you have defined 02: 38
Caimé6 --

A Yes.

Q -- in paragraph 123 as 6-Ais in
conmbi nation with the lancet, having a | ancet body,
defining a I ancet thickness. |'msorry, that 02: 38
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i ncludes B as wel | .

A That' s okay.

Q 6-Ais in conbination wwth a lancet. 6-B
I's having a | ancet body defining a |ancet thickness.
6-Cis a sharp lancet tip initially enbedded in the
primary sheath. Do you see that?

A. | do. It does -- it does not appear that
this section discussing a conbination of Sakata and
Morita specifically includes that |anguage or that
witten section that the other references do include.
It was apparently inadvertently left out or deleted.

But, again, | stand by ny analysis and
illustrations within the section to support that this
conbi nati on does neet those limtations.

Q | n paragraph 46, you say:

| expl ai ned Sakata di sclosing the
limtation of a gripping handle portion via its
operating portion in section X(C) incorporated
her ei n.

Do you see that?

A. | do see that, yes.

Q | haven't been able to find a
section X(C. Have you?

A Vell, until you raised it, | haven't

| ooked for it yet, Counsel. Let ne take a | ook.

02: 38
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Q Wiile you're doing that, I'"mrunning a
search, X(C). And it looks like that's the only --
paragraph 46 is the only place that has a reference
to X(O.

A. It seens to be a typographical error, and
the reference should be to another section. | would
have to, you know, rather than just off the cuff take
a guess at which section | may have intended to be
I ncorporating by reference wthin here, | would need
toread in nore detail to nmake that correction.

It's a -- it's an unfortunate typo, to be
sure, but the intention was, as | have done in other
sections, to incorporate by reference an anal ysis
rather than repeat it for -- unnecessarily.

Q Now, in paragraph 47, you provide
annotations of a figure fromMorita, correct?

A. | just want to open up Morita one second.
Yes, | do provide annotations to a figure fromMorita
t hough, unfortunately, that figure, at least in the
figure there, doesn't seemto be | abeled as to which
one it is.

Q | think this is Figure 3 from Mrita.

A | think you're right about that. But |
apol ogi ze, | should have labeled it.

Q That' s okay.

02: 40
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What's colored in green is the gripping

handl e portion, according to you, right?

A. Yes, that's correct.

Q And the secondary sheath is this -- what
is this part 29, or what's | abeled as 29, right?

A The yell ow portion there, yes. Uh-huh.

Q Okay. And after use in Mrita, the
needl e tip extends through 29 into this part 31,
correct?

A | would need to examne Murita in sone

detail to confirmor deny that. So let ne take a
| ook.
MR. PATHMANABAN: Wi le he's doing that,
can we pull up Mirita, please? Mrk it
Exhi bit 8.
(Exhibit 8 was identified.)
THE WTNESS: So your question is, would
the needl e protrude through -- the English
versi on woul d be awesone, but | do have that
here in print.
BY MR PATHVANABAN:

Q Ch, we probably have a separate
transl ati on.

A Yeah, | do have the translation here.

Thank you.
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So | just want to clarify your question.
Are you asking if when the needle is inserted into
t he secondary sheath would it protrude through that
enclosing wall into which it's inserted into the area
beneath in that 31 area, the hollowin that 31 area?

Q Correct.

A | would need to read the disclosures of
the patent in sone detail to see whether or not it
makes nention of that. | don't believe |I nmake
mention of it in ny report, whether or not that would
be the case, but let ne see.

Q And | would direct you to Figure 19,
whi ch shows that the needl e protrudes through a gap,
right?

A 19. Well, Figure 19 is a different
orien- -- yes, | see what you're saying. Gkay. Al
right. | see Figure 19 now. So, yes, if you cal
Figure 19 up on screen there, why don't we zoomin on
that just so we know we're tal ki ng about the sane
t hi ng.

And you're commenting that that is the
tip of the |lancet blade protruding through into that
hol | ow area there?

Q Yes.

A. Ckay. So is your question that it does

02: 44

02: 45

02: 45

02: 46

02: 46
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t hat ?
Q Correct. The needle --
A. It appears fromFigure 19 that it can do
t hat, yes.
Q Well, not it can. That's what Figure 19 02: 46

shows, that the needle is exposed into this holl ow
area, right?

A It does show that, yes.

Q And so, in Figure 3, the needle is -- the
used lancet tip is not contained wwthin this part 29,
correct?
MR GRIFFIN.  (bjection.
THE WTNESS: It would appear that the
encl osure of the lancet tip includes a certain
portion of the interior of 31 as well based upon
what you' ve shown in Figure 19.
BY MR PATHVANABAN:

Q So goi ng back to your report, the used
| ancet tip is not enclosed or enbedded w thin what
you have | abel ed as the secondary sheath, correct?

MR GRIFFIN.  Qbjection.

THE WTNESS: Well, | think one thing
that you need to perhaps be rem nded of is that
we' re tal king about a conbi nation here, that

Sakata renders Clains 1,6, 8, 14, and 18 obvi ous

02: 46
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in viewof Mirita, and that | have taken the
teachings of Mdrita's secondary sheath and
applied it to Sakat a.

And in doing so, we have taken the
| earning -- the teaching from Mrita that
di sposal wthin the | ancet body inserted into
the platform part does not pose a health and
safety problemof infection, and an illustrative
enbodi nent of Sakata in view of Mrita is
annot at ed bel ow.

So, at the end of the day, the
conmbi nation is what |'m show ng here as
rendering the relevant clains obvious.

And | don't show any indication that the
application or the way that |'ve applied
Mrita's secondary sheath, particularly in |ight
of the teaching that disposal within the |ancet
body inserted into the platformpart does not
pose a health and safety problem of infection,
am not conmbining it necessarily in a way where
this protrusion extends through to any ot her
el enent .

So -- so whereby your question, does it
extend into 31 as Mourita shows, yes, it appears

to do so. But, again, I'mnot taking all of

02: 49
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Morita and the way it extends into 31. |'m not

taking 31 fromMrita. |'mtaking the secondary
sheath from Mrita and applying it to Sakata to

per- -- to arrive at a conbination that renders

t he cl ai ns obvi ous.

"' mnot stating that the needl e extends
through in that conbi nation, or extends
beyond -- or extends beyond the secondary sheath
I n that conbi nati on.

BY MR PATHVANABAN:
Q | under st and.
But when we're tal ki ng about Figure 3 of
Morita, and Morita al one, what you have | abeled in
Morita as the secondary sheath does not encl ose or
enbed the sharp lancet tip, correct?

MR, CRIFFIN  Objection.

THE WTNESS:. The sharp lancet tip would
extend into 31, which has not been highlighted
as the secondary sheath in the illustration
you're referring to.

BY MR PATHVANABAN
Q So the answer to nmy question is yes?
MR GRIFFIN.  Qbjection.
THE WTNESS: Well, the answer to the

guestion is that the secondary sheath that's

02: 50
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been highlighted in the illustration at the top
of 201 does not include a portion of 31 into
whi ch the lancet tip would extend into according
to Morita on its own.
BY MR PATHVANABAN: 02: 52
Q Ckay. Now, Morita provides sone
di mensi ons, right?
A It does.
Q And if you | ook at your paragraph 48.
A Ckay. 02:53
Q Here you' re tal ki ng about:
The gripping handl e portion of Mirita
explicitly teaches the limtations of Cains 11
t hrough 13 --
(The Court Reporter requested 02: 53
clarification.)
BY MR PATHVANABAN:
Q The limtations of Clainms 11 through 13
as outlined bel ow
| s that what you state? 02:53
A Yes.
Q In this section, you don't actually ever
discuss Claim6, 8, 14, and 18, do you, in the
section starting at paragraph 48 of the new nunbering
on page 2037 02: 54

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-159



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023
Facet Technologies vs LifeScan 160

A | don't discuss themexplicitly. This
was a carryover, these clains, | believe, fromny |IPR
declaration. And in doing so, the subject matter
remains wholly relevant, but the -- the specific
nunbering of the clains would not be congruent, that
IS correct.

Q So your report does not have any opini ons
about the obviousness of Clains 6, 8, 14, or 18,
correct?

MR GRIFFIN.  (bjection.
BY MR, PATHVANABAN
Q As for -- wthdraw the question.
As for the conbination of Sakata and
Morita, your report does not include any opinions
about the all eged obviousness of Clains 6, 8 14, and
18, correct?
MR GRIFFIN.  Qbjection.
THE WTNESS: No, that isn't what | said.
| said that the subject matter is wholly

rel evant and on point as | discuss it in the

context of the Cains 11 through 13 as it had

been carried over fromnmny | PR declaration.
There is a nunerical discrepancy, but the
anal ysis remains perfectly valid as to the

Clainms 6, 8, 14, and 18.
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BY MR PATHVANABAN

Q So in paragraph 51, you are trying to
cal cul ate the span of Mrita's gripping handle
portion, correct?

A Yes, | believe that is a correct
st at enent .

Q And you purport to add the variables HL
and H2 in order to get there, right?

A Yes.

Q If we go to -- go back to your annotation
of Morita on page 202, the gripping handl e portion
span does not extend between Hl and H2, does it?

MR. GRIFFIN.  Qbjection.
THE WTNESS: Wich illustration are you
| ooki ng at right now, Counsel? |'msorry.
BY MR PATHVANABAN:

Q It's at the bottom of page 202 of your
report.

A. VWhat | think I'"'mtrying to show there,
we' ve got a dinension, Hl, which, as | believe you're
i nplying, is not highlighted as part of the gripping
handl i ng portion, but nonetheless cited as part of
t he di nensi on.

But what |'mreferring to, and | use the

word "approximately,” | wouldn't have used the word

02: 56
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“approximately" if HL was included in the green
hi ghl i ghti ng.

VWhat |'mreferring to is the green area
just to the left of the secondary sheath that has th
H1 di nension on it such that the w dest dinmension is
approximately the addition of variables HlL and H2.

Again, that's why the word
"approximately" is in there. |'madopting the HL
di rensi on over to the area to the left of it, and --
and using it in an approxi nate fashion.

Q So the area to the left of the Hl
di mensi on, which you have | abel ed as a secondary
sheath, is not as wide as Hl, correct?

MR GRIFFIN.  bjection.

THE WTNESS: Its dinension is not -- it
has a smaller magnitude than HL. It would
appear to be approximately -- approximtely
t wo-t hi rds.

BY MR PATHVANABAN:
Q And if you were taking the true w dest

span of what you've | abeled as the gripping handl e,

e

you woul d start fromthe bottomof the elenent 31 and

go to wherever the green stops, which is
approximately two-thirds of way through part 29,
right?
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A. Yes. |If we had that dinension to --

provi ded by the patents teachings, but we do not.

Q W do not, right?
A That's right.
Q W don't have -- we don't have the
di mrensions for the parts -- for exanple, we don't

have the di nensions for part 35, correct?
A That is correct.
Q And we don't have the dinension for the
part above that, correct?
MR GRIFFIN.  Qbjection.
BY MR PATHVANABAN:

Q Above 357

A It doesn't specify that in the figure,
no.

Q So Morita doesn't provide di nensions that

woul d enabl e you to accurately cal culate the span of
what you have | abel ed the gripping handle portion,
correct?
MR GRIFFIN.  (bjection.
THE WTNESS: As | discuss in
paragraph 51, in conjunction wth the other
par agr aphs surrounding it, so beginning with 50:
The | ancet body has a thickness between 4

to 7 mllineters.
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And this -- the span of -- as | say in
51:
The span of Mrita's gripping handl e
portion is its widest dinension rather than its
| ongest or shortest. The w dest dinension is 03: 00
approxi mately the addition of variables Hl and
H2. Hl is between 2 to 3.5 millineters, while
H2 is between 6 and 15 mllineters, as | draw
from paragraph 50. This neans that the span of
Morita's gripping handle portion is between -- 03: 01
(The Court Reporter requested
clarification.)
THE WTNESS: |'msorry. Were did you
| ose ne there?
(THEREUPON, the requested portion of the
record was read by the Court Reporter.)
THE WTNESS: That neans that the span of
Morita's gripping handle portion is between 8 to
18.5 miIlinmeters, a rather |large span. This
exceeds the boundaries of 6 to 10.5 mllineters. 0301
And as | go on in paragraph 52 to
di scuss:
The length of the gripping handle
portion, by default, is thus at least 6 to
10.5 miIlineters, as its length is, by 03:01
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definition, at least larger than its width and
span.
Thus, as | state in paragraph 53:
In ny opinion, Mrita explicitly teaches
the limtations. 03: 02
So Morita provides us with -- provides a
POSI TA with nore than sufficient information in
iIts witten disclosure, and in conbination with
that witten disclosure and the neasurenents
called out in the figure here, to performthe 03: 02
analysis | just have and confidently arrive at
the dinmensional limtations we're discussing.
THE COURT REPORTER:  Counsel, whenever
there's a good tine for a confort break for ne,
| woul d appreciate it. 03: 02
MR, PATHMANABAN. Let's go off the
record.
THE WTNESS: Ckay. Shall we take
10 m nutes?
THE VI DEOGRAPHER: Sorry. Going off 03: 03
video record at 3:03 p.m Pacific tine.
(A recess was taken.)
THE VI DEOGRAPHER: W' re back on video
record at 3:13 p.m Pacific tine.
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BY MR PATHVANABAN

Q M. Del man, you have offered no opinions
I n your report about why a person of skill in the art
woul d conmbi ne Sakata and Morita, correct?

A. No. I'msorry, | don't believe that is
correct.

Q Point ne -- point nme to where in your
report you offered any opinion about why a person
skilled in the art would conbine Murita with Sakata?

A Vell, for one place, a POSI TA woul d have
been notivated to -- in paragraph 45 on page 201:

A PHOSI TA woul d have been notivated to
conbi ne the features of Sakata and Morita, because
Morita describes advantages associated with the
secondary sheath, including disposal with the |ancet
body inserted into the platformpart does not --
excuse ne -- the secondary sheath, including, quote,
"di sposal with the |Iancet body inserted into the
platform part does not pose a health and safety
probl em of infection,” end quote.

And then | provide an illustrative

enbodi nent of that below. So that is one point where

| specifically provide notivation. Let's see if
there's any others.

| believe that's the only explicit
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Do you see that?

A. | do, yes.

Q | s there anywhere in your report where
you've identified -- well, w thdrawn.

This section is tal king about obvi ousness
of these asserted clainms based on Sakata al one,
correct?

A Yes.

Q Have you descri bed anywhere in your
report why Sakata discloses a prinmary sheath or
secondary sheath or a gripping handl e as cl ai ned?

A. It would appear that that section was
| nadvertently deleted or left out.

Q Ckay. Whuld you agree that that section
that you just said was inadvertently left out is
| nportant to your opinion that Sakata renders the
claimas a whol e obvi ous?

A |"mjust |ooking at Sakata for a second.
Well, | believe that discussion of the clains that

are specifically, quote-unquote, as |'ve just said,

Facet Technologies vs LifeScan 167
mention of notivation for this conbination in this
section.
Q Go to page 206 of your report. And you
have a section saying -- titled "Sakata Renders
Clainms 6, 8, 14, and 18 Qbvi ous." 03:16

03: 17

03: 17

03:18

03:19

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Ex. 2025-167



© 00 N o o B~ W N P

N D N N NN BB P P P PP PR R
g A W N P O © 0 N O 0o A W N P O

JOEL DELMAN July 07, 2023
Facet Technologies vs LifeScan 168

"accidentally left out of this section," those are
all discussed in the section just before dealing wth
t he conbi nati on of Sakata and Morita.

So whereas, they were unfortunately not
carried over to section V on page 206, as you
correctly note, they're in ny report. So the
anal ysis was done, and the opinion stands.

The fact that it was accidentally not
carried over specifically to the section on page 206
doesn't nean that the analysis and the opinion
doesn't exist. It just exists a few pages earlier.

Q VWhere in your report have you descri bed
why Sakata discl oses, for exanple, a primary sheath
for initial enbednent of a sharp lancing tip of an
unused | ancet therein?

A. | f you take a | ook at page 199, A
page -- paragraph 43:

Al clains: Primary sheath for
enbednent. Sakata discloses this limtation by
di scl osing that Sakata's cap may include integral
nmol di ng bei ng used, and the puncture needle can be
enbedded in the cap part by insert nolding, so the
sterilization of the puncture needl e can be achi eved.

(The Court Reporter requested

clarification.)
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THE W TNESS: Enbedded in the cap part by
i nsert nol ding, comma, so the sterilization of
t he puncture needl e can be achi eved.

B, All clains: Secondary sheath for
receiving. |In ny opinion, Mrita teaches a
secondary sheath as finger pricking device shown
in Figure 2. The endcap 15 is renoved to expose
the lancet body 5 after blood collection, and

the lancet fixing nmeans of the |ancet attachnent

part 13 is released to renove the | ancet body 5
by hand.

| then go on to state C, gripping handle
portion. | explain Sakata disclosing the

limtation of a gripping handle portion, and we
noted that there's a section with an incorrect
ref erence i ncorporated.
And so | think that everything you're
| ooking for or saying that isn't in here is in
here, it just isn't listed on page 206 where |
have focused only on the issues of the
di mensi onal limtation.
BY MR, PATHVANABAN:
Q Par agraph 44 you discuss with reference
to the secondary sheath for receiving, that is

tal ki ng about Morita teaching a secondary sheath,
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right?
A Yes, that is correct.
Q So you don't have any explanation for why

Sakata teaches a secondary sheath in this report,

correct?
MR, CRIFFIN  Objection.
THE WTNESS: | have an inmage on page --
well, let's see. That shows the conbination of

Sakata with Mrita.
Wll, it doesn't seemthat that
particul ar discussion was included in the report
that I can see fromny reviewright now It's
possible it's sonmewhere else in here and | don't
know, but | would need to do a search find, et
cetera, inthe PDF to see if that m ght be the
case or not. But just fromny review at the
nmonent, | don't see it.
BY MR PATHVANABAN:

Q Did you carefully prepare your materials
considered list to include everything that you
consi dered in rendering your opinions?

A | usually rely on counsel to prepare that
list, and | then review that list. Counsel has the
best nmeans of tracking everything that has been sent

to me and that | have been provided with by themin
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nost matters that |'m engaged on.
So that was how it worked in this
I nstance. Counsel prepared the list and | reviewed
it as carefully as | could. It certainly seens
conplete to ne. But there is always the possibility 03:25
for sonething to be left out, especially in a case
where so nmany different materials have been
consi der ed.
MR, PATHVANABAN: Let's nmark the
mat eri al s consi dered, please. 03: 26
(Exhibit 9 was identified.)
THE VI DEOGRAPHER: This will be
Exhi bit 9.
BY MR PATHVANABAN:
Q M. Delman, |'ve attached, excuse ne, 03: 26
what we marked as Exhibit 9, your materials
considered. Do you see that in front of your screen?
A Yes, | do.
Q And you have a nunber of itens |isted
here, right? 03: 26
A. Quite a nunber of itens, yes. And
there's sone statenent at the bottom which | think
can be relevant as well. | just want to see how t hat
was witten. | also have a paper version of this |
can | ook at. 03: 27
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So | just wanted to see that conmment at
the bottom Rather than ny searching out the paper
version, | just wanted to see the last entry there.
Yes. Yes, any other docunents or materials which are
cited or referenced in the body of ny report. Yes, |
wanted to nmake sure that that was there.

Q So this materials considered |ist that
you believe was carefully prepared and certainly
seened conplete to you does not include Facet's
i nfringenment contentions in this case. D d you know
t hat ?

A | did not know that before you pointed it
out. So assumng it is not listed there, and | wll
t ake, of course, your word for it that it isnt, |
did consider it, but it appears that perhaps it was
I nadvertently left off the Iist.

Q And we' ve previously tal ked about your
report did not include any kind of qualification that
your opinions regarding the, for exanple, the
gripping handle limtation, was based on Facet's
i nfringement contentions, right?

MR GRIFFIN.  Qbjection.

THE WTNESS: What | indicated is that

one of ny references was spelled out in detail

descri bing how | was doing that, but | did not
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do so for all of the references. And | believe
that it is clear when | am performng the
anal ysi s one way versus anot her.
BY MR PATHVANABAN:
Q So we've tal ked about in this -- today, 03: 29
we tal ked about starting the Lathrop reference,
right?
A W did, yes.
Q And your opi nions about Lathrop
di scl osing the gripping handl e between the primary 03:29
sheath and the secondary sheath was based on Facet's
i nfringement contentions, right?
A | believe that is what we had di scussed,
yes.
Q And you agree that under your own 03: 30
I nterpretation or under your own understandi ng of the
plain and ordi nary neaning of the claim Lathrop does
not disclose a gripping handl e (indecipherable); is
that fair?
MR CRIFFIN  Objection. 03: 30
(The Court Reporter requested
clarification.)
BY MR PATHVANABAN
Q Lat hrop does not disclose a gripping
handl e as cl ai ned? 03: 30
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MR GRIFFIN.  Qbjection.
THE WTNESS: That is correct. | don't
believe that Lathrop discloses a gripping handle

meeting the plain and ordi nary neani ng of the

term
BY MR PATHVANABAN:
Q And the sanme is true of the Kim

reference, right?

MR CRIFFIN  Objection.

THE WTNESS: |I'mjust going to walk
t hrough and make sure. So that's the Lathrop.
Kim Yes, the same would be true of the Kim
ref erence.

BY MR PATHVANABAN:
Q And the sane is true of the Hyoue
reference?

MR GRIFFIN.  Qbjection.

THE WTNESS: Yes, the sane would be
true. And just to clarify, what we're -- the
exerci se that you seemto be going through, in
ot her words, | disagree wth Facet's application
of the plain and ordi nary neani ng of gripping
handl e porti on.

And ny analysis finding that a gripping

handl e portion exists on these references was
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made through Facet's application of that plain
and ordi nary nmeaning, with which | disagree.
Based upon its infringenent contention,
It was inpossible for ne to truly understand
where things began and ended based upon the
brackets used and other indications that were
provi ded were not sufficient.
BY MR PATHVANABAN:

Q And the sane is true of the Starnes
reference, that is, under your own understandi ng,
St arnes does not disclose a gripping handl e?
MR GRIFFIN.  (bjection.
THE W TNESS: Wen we speak of gripping
handl e portion, we are speaking of a gripping
handl e portion neeting the limtations of the
claim So it's not just a gripping handle
portion, it's a gripping handle portion -- |et
me just make sure I'magetting -- and that goes
for all of the references we've just been
di scussing, to be perfectly clear.
BY MR PATHVANABAN

Q Yes.

A The gripping handl e portion between the
primary and secondary sheaths. So we can't take that

limtation just as gripping handle portion. Wat |'m
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speaking of is a gripping handle portion between the
primary and secondary sheat h.

My understanding is such that under
Facet's application of the plain and ordinary
meani ng, these would have a gripping handl e portion
between the primary and secondary sheaths. But under
nmy application and understandi ng of the plain and
ordi nary neani ng, they would not.

So let's please not take it out of the
context of the entirety of the limtations.

Q You have not offered any opinions about
secondary consi derations of non-obvi ousness, correct?

A That is correct.

Q You have not offered any opinions about
the clains being allegedly invalid based on inproper
I nventorship or inequitable conduct, correct?

A That is correct.

Q You' ve not offered any opinions about
I ndefiniteness, right?

A That is correct.

Q O a lack of witten description or
enabl enent ?

A. No, | -- | have not offered opinions
on -- on validity related to those issues.

Q You used to be a lawer at one tine?

03:33

03: 34
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03:35
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A. Twent y- ei ght years ago.
Q How | ong did you practice |aw?
A. Two and a half, three years | guess it
was.
Q Did you know any of the lawers in this 03: 36
case when you practiced | aw?
A No, | did not. |'mnot -- Joe seens |like
a pretty young guy. |'mnot that young. |'m not
sure Joe was out of diapers at that tine.
Q Did you ever litigate patent cases? 03: 36
A. | was never a litigator and | never dealt
wi th patent cases, no.
Q I n your professional experience, have you
ever worked with |ancets?
A. Yes. As | describe in ny report, | have. |03:36
Q Who did you work for with | ancets?
A So ny experience with | ancets dates back
approximately 20 years. The client's nanes are
rat her vague to nme at the nonent. W worked with
many clients in the diabetes realm As to which ones | 0337
we worked with |ancets on, | wouldn't want to say
without finding it inny files. And | did search ny
files.
When ny -- when the conpany was sold at
the end of 2017, we had to return all of our 03:37
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There were other products related to
| ancets and | anci ng devi ces and di abetes neters over
the years, but | could not find any hard evi dence of

what clients they m ght have been designed for.
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conputers, |aptops, hard drives, et cetera. | was
able to find on one old hard drive sone conpetition
entry drafts that | had witten for purposes of the
| anci ng device, which | featured sone i nages of and
di scussion of in ny report. 03: 37

| could list clients we've worked for in | 03:38
the industry, but | wouldn't be able to state with
any definiteness that we did |ancing work for them
Q Have you -- had you worked with
M. Giffin before this case?
A No. 03: 38
Q O his firnf
A | didn't know M. Giffin before this
case.
MR. PATHMANABAN: | pass the w tness.
MR GRIFFIN. W have no questi ons. 03: 38
MR. PATHMANABAN.  Ckay.
THE VI DEOGRAPHER: Can | get transcript
and video orders on the record from counsel
before we go off?
MR. PATHMANABAN: What ever the standi ng 03: 38
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order is. | don't know what it is. And we'd
i ke a rough, too, please.
THE COURT REPORTER | was going to ask,
M. Giffin, because | don't have a standing for
you. 03:39
MR GRIFFIN. [|I'msorry, what's the
guesti on agai n?
THE COURT REPORTER: | don't have a
standi ng order for you, so |I'll need your order.
Whet her you want a copy, whether you need a 03: 39
rough.
MR, GRIFFIN.  Yeah. No, |I'mthinking.
Yeah, we'll take a rough as well. | definitely
want a copy and a video. | would have thought
we had a standing order. Are you sure we don't? 03:39
THE COURT REPORTER: Not according to ny
records.
MR GRIFFIN. Okay. Let ne check. But,
yeah, we would |ike a rough and a copy, please.
THE COURT REPORTER:  And how about tine 03: 39
frame.
MR CRIFFIN  Just usual tinme frane is
fine wth ne.
THE VI DEOGRAPHER: (kay. Going off video
record at 3:40 p.m Pacific tine. 03: 40
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(The deposition of JOEL DELMAN concl uded
at 3:40 P.M)
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DEPCSI TI ON ERRATA SHEET
Qur Assi gnnment No. J9868057
Case Caption: FACET VS. LI FESCAN

DECLARATI ON UNDER PENALTY OF PERJURY
| declare under penalty of perjury

that | have read the entire transcript of
nmy Deposition taken in the captioned matter
or the same has been read to ne, and
the sane is true and accurate, save and
except for changes and/or corrections, if
any, as indicated by nme on the DEPOSI TI ON
ERRATA SHEET hereof, w th the understandi ng

that | offer these changes as if still under
oat h.
Signed on the day of
, 2023.
JOEL DELNMAN
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DEPOSI TI ON ERRATA PAGE

Page No. ~ Line No. Change to:
Reason for change:
Page No. ~ Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
Page No. ~ Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
S| GNATURE: DATE:
JOEL DELMAN
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DEPOSI TI ON ERRATA PAGE

Page No. ~ Line No. Change to:
Reason for change:
Page No. ~ Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
Page No. ~ Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
Page No.  Line No. Change to:
Reason for change:
S| GNATURE: DATE:
JOEL DELMAN
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CERTI FI CATE

I, MONNA J. NI CKESON, CCR, CSR, CLR, RPR, CRR,
t he undersigned Certified Court Reporter, authorized
to adm ni ster oaths and affirmations in and for the
states of Washington (3322), Oregon (16-0441), I|daho
(1045), and California (14430), do hereby certify:

That the sworn testinony and/ or
proceedi ngs, a transcript of which is attached, was
given before me at the tinme and place stated therein;
that the witness was duly sworn or affirned to
testify to the truth; that the testinony and/or
proceedi ngs were stenographically recorded by ne and
transcri bed under ny supervision. That the foregoing
transcript contains a full, true, and accurate record
of all the testinony and/ or proceedi ngs occurring at
the tinme and place stated in the transcript.

That | amin no way related to any party to
the matter, nor to any counsel, nor do | have any
financial interest in the event of the cause.

I N WTNESS WHEREOF | have set ny hand on
July 14, 2023

V}’VlﬂwaOG?/M&aﬂ)

MONNA J. NI CKE CCR, CSR CLR RPR CRR
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