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Discretionary denial under the Fintiv factors is not warranted even based on
the newly published time-to-trial statistics. “When the parties rely on time-to-trial
statistics, the PTAB will also consider additional supporting factors such as the
number of cases before the judge in the parallel litigation and the speed and
availability of other case dispositions.” Director’s June 21, 2022 Memorandum of
Discretionary Denials, 9. When the petition was filed, the most recently published
time-to-trial statistics (from June 2022) indicated a “median time (months) from
filing to trial (civil only)” of 24.2 months. See EX2006, 35; see also Petition, 99.
Patent Owner cites statistics published more recently, which predict a “median
time (months) from filing to trial (civil only)” of 19.0 months. EX2006, 35.
However, the same statistics demonstrate that the number of pending cases
continues to steadily increase year over year since 2018, with an all-time high of
6,269 pending cases on March 31, 2023. Moreover, the number of filed (399) and
pending (784) civil cases per judgeship was also at an all-time high on March 31,
2023. In other words, given the increasing backlog, there is no certainty that the
median time-to-trial will remain at 19.0 months. Accordingly, Petitioner submits
that Fintiv Factor 2 cannot outweigh the compelling merits demonstrated in the

Petition. See, e.g., POPR, 13-17. Petitioner respectfully requests institution.
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Respectfully submitted,

Dated: July 28, 2023 /Yung-Hoon Ha/
Desmarais LLP Yung-Hoon Ha
230 Park Ave Lead Counsel for Petitioner

New York, NY 10023 Registration No. 56,368
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