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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF TEXAS

DALLAS DI VI SI ON

ROSEN TECHNOLOGI ES LLC, ) Case No. 3:22-cv-00732-K
)

Plaintiff, ) JURY TRI AL DEMANDED

V. )

LENNOX | NDUSTRI ES, | NC.,)

)

Def endant . )

)

VI DEOTAPED DEPOSI TI ON OF HOWARD ROSEN
DECEMBER 14, 2022, 7:00 a.m

MONTREAL, QUEBEC, CANADA

REPORTED BY: ANGELA GUNN, CSR
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Vi deot aped Deposition of HOMRD ROSEN, the w tness

herein, held at Sheraton Hotel 555 McM I | an Boul evard,

Mont real, Quebec, Canada on Decenber 14t h,

7:00 a.m, pursuant to notice, before Angela Gunn, CSR

2022, at
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APPEARANCES:

FOR THE PLAI NTI FFS:

Ni, Wang & Massand, PLLC
8140 WAl nut Hill Ln,

Ste 500 Dallas, TX75231
T. 972.331.4602

F. 972.314.0900

BY: M. Hao Ni

FOR THE DEFENDANTS:

Baker Botts

2001 Ross Avenue

Suite 900

Dal | as, Texas 75201-2980
United States

T. 214.953.6500

F. 214.953. 6503

BY: M. David G Wlle

Al so present: David Oxilia,

Vi deogr apher
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| NDEX OF PROCEEDI NGS

W TNESS: HOWARD ROSEN
EXAM NATI ON
by M. Wlle

QUESTI ONS W TNESS | NSTRUCTED NOT TO ANSVER:

I NFORMATI ON TO BE SUPPLI ED:

none

| NDEX OF EXHI BI TS

NO./ DESCRI PTI ON

Exhibit 10 docunent entitled
"Plaintiff's Anmended
Di scl osure of Asserted Cl ains
and Prelimnary Infringenment
Contenti ons" ---

Exhibit 1 Pat ent No. 6,789,739 ---

Exhibit 2 Patent No. 7,232,075 ---

Exhi bit 3 Pat ent No. 7,156, 318 ---

Exhi bit 4 Pat ent No. 6,619, 555 ---

Exhibit 5 Pat ent No. 7,185,825 ---
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26
31
31
31
31
31
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Exhibit 7 US Patent No. 4,799,176 ---

Exhibit 6 Statutory Disclainer

mai l ed in February of 2005 ---

Exhibit 8 Prelimnary Amendnent in

Application Seri al

No. 10/654, 235. ---

Exhibit 11 US Patent 7,050,026 ---

115

171

197

283
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Montreal, Quebec, Canada
--- Upon commencing at 8:08 a.m ---

VI DEOGRAPHER: Good norning. W are
going on the record at 8:08 a.m on Decenber 14th,
2022. Please note that the m crophones are
sensitive and may pick up whispering, private
conversations and cellular interference. Please
turn off all cell phones or place them away from
the m crophones as they can interview with the
deposition audio. Audio and video recording wll
continue to take place unless all parties agree to
go off the record. This is nedia unit one of the
vi deo recorded deposition of Howard Rosen taken by
counsel for defendants in the matter of Rosen
Technol ogi es LLC versus Lennox Industries, Inc.
found in the United States District Court for the
Northern District of Texas, Dallas Division. This
Is Case No. 3:22-cv-00732. This deposition is
being held at Sheraton Montreal Airport |ocated at
55 Boul evard McM ||l an, Montreal, Quebec, Canada
HOP 1B7. M nane is David Oxilia from Veritext
Legal Solutions. | amthe videographer. The
court reporter is Angela Gunn, also with Veritext.
"' mnot authorized to adm nister an oath, |'m not

related to any party in this action, nor am|
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financially interested in the outcone. Counsel
are now present in the room and everyone
attending renotely will now state their appearance
and affiliations for the record. |If there are any
obj ections to proceed, please state them at the
time of your appearance, beginning with the
noti cing attorney.

MR. WLLE: David WIlle for the
def endant s.

MR NI : Hao Ni for the plaintiffs,
Rosen Technol ogies LLC, and for the w tness,
Howar d Rosen.

VI DEOGRAPHER: Thank you. The court
reporter will now swear in the w tness.

HOWARD ROSEN, after having been
duly affirnmed/ sworn
was exanm ned and testified as foll ows:

VI DEOCGRAPHER: Your wi tness, Counsel.

EXAM NATI ON
BY MR WLLE:
Q. Pl ease state your nane.
A. Howar d Rosen
Q M. Rosen, you are the inventor

listed on the patents asserted in this case,

correct?
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A. Correct.
Q And are you the sole inventor of
each of the inventions claimed in those five
pat ent s?
| am
Q Do you understand you are under
oath today just as you would be in a court of |aw?
Yes.

Have you ever been deposed

bef ore?
Never .
Q Have you ever been convicted of a
crime?
A. No.
Q You understand the court reporter

can only take down what one of us is saying at a
time?

A Okay.

Q So please let me finish ny
guestion before you begin your answer, and,
simlarly, I'lIl try to let you finish your answer
before | begin ny next question. Can we agree to
t hat ?

Yes, of course.

Q And if you don't understand a
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gquestion, tell ne what you don't understand about
it and 1'lIl try to clarify it for you. O herw se,
"Il assunme you understood the question. Can we

agree on that?

A. Yes.

Q Are you on any nedi cation today?
A. No.

Q Any reason you cannot tell the

truth today?

A. No.

Q Okay. What is your home address,
sir?

A 695 Chem n Avila, Piednont,

Quebec, and | have to give you the postal code by
| ooking at it up. |It's an address that's just not
a conmmon address we use nost of the time because
we live in the mddle of nowhere.

Postal code is Juliette zero Roneo one

kilo zero
Q Do you have a cell phone?
A Yes.
Q What is your cell phone nunber?
A It's (514)839-2021.
Q What did you do to prepare for

your deposition?
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MR. NI: Object --

THE W TNESS: Nothing. W just --

MR N: I|I'msorry, | just wanted to
caution the witness that you can tell -- you can
put on the record what you did to prepare, who you
met with, but not the substance of our
conversations in preparation for this deposition.

THE W TNESS: Okay, well, not nuch
really. | just met with my |lawers for the --
well, ny lawers -- | don't really we call themny
| awyers, but I'"'mthe witness here, and | net with
Hao and Adam Baunbli, and we just prepared, you
know, a few things, that's all, just to understand
what a deposition is.

BY MR WLLE

Q How | ong did you neet for?

A. Un in terms of socializing, we
were at a hotel for a whole day, because we stayed
over for a night prior just to understand each
ot her and, um how do | give you a fair nunber?

VWhat do you consider a proper division of tinme?

Q You net for a day; is that fair?
A Yes.
Q Okay. And did you review any

docunents when you nmet with your attorneys?
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A No.

Q Have you read the five patents
that are at issue in this lawsuit recently?

A No, | think I renmenber them |
didn't bother reading themand | haven't read them

probably in I would say ten years or so, mybe

mor e.
Q Ckay. Sir, did you get a college
degree?
A. No.
Q No. Did you go to college?
A No.
Q Did you have sonme experience with

el ectronics prior to filing these patent
applications?

A My father was a TV technici an,
and | watched himtrain when | was very -- at a
very young age, and ny mnd was always set in one
specific direction, and so therefore | wasn't very
good in school, and | essentially dropped out in
nmy head at about approxi mately grade ei ght, but
did continue in school until about grade 11

Q Ckay. And so did you have
experience with electronics prior to filing these

pat ent applications?
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A. Yes, yes, a trenendous
experience.

Q And what experience in
el ectronics did you have prior to filing these
pat ent applications?

A. Wel |, after watching ny father
| earn el ectronics through a mail course by post --
l et me think about this for a sec -- it's a long
story, and you are trying to condense it, so |
have to figure out where all the comms go.

After learning, you know, fromhis
books, | becane intimately interested, and from
t he young age learning to read, | read about al
vari ous inventors way back when. Um that's
really about it. The last really book |I read, the
| ast real storybook, because |I'mjust turned off
to the world except for the very narrow spectrum
of the field of electronics specifically, | read
Huckl eberry Finn, and | don't think I've read a
story since then.

Q. Everyt hing el se has been
techni cal that you have read since then --

A Conpl etely, just data sheets on
new parts and not hing el se.

Q How many years of experience with
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digital electronic did you have prior to filing
t hese patent applications?

A Fromthe day it was invented
going all the way back, even before TTL,
transi stor transistor |ogic.

Q Wuld it be fair to say you had
nore than 15 years of experience with digital

el ectroni cs?

A. Yes.
Q Before any of these patents were
filed?
Ch, vyes.
Q And before these patents were

filed, did you have several years of experience
working with liquid crystal displays?

A. Yes.

Q And before these patents were
filed, did you have several years of experience
wor ki ng with touchscreens?

A. Yes.

Q Before these patents were filed,
did you have several years of experience working
with m croprocessors?

A. Yes.

Q Before these patents were filed,
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did you have several years of experience working
with m croprocessor systens?

A What do you nean by -- define
systens.

Q Any systemthat's controlled by a
m cr oprocessor.

A. Yes.

Q Ckay. And before these patents
were filed, did you have several years of
experience with internet comrunications?

A. Yes.

Q Bef ore these patents were filed,
did you have several years of experience with

wi rel ess comuni cati ons?

A. Yes.
Q Before these patents --
A. Should -- may | just interrupt

you for a second?

Q. Yes.

A Un | wonder, is there any
benefit to going into any detail on experience,
because | am just wondering if that nmakes any

sense or it doesn't really make a difference?

Q Pl ease, sir, answer the questions
| ask you and I will ask for details as we go
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where | would |ike detail, okay?

A. Ckay.

Q Before these patents were filed,
did you have several years of experience working
wi th nmodens?

A. Yes.

Q Okay. And before these patents
were filed, did you have several years of
experience working with real-time clocks?

A. Yes.

Q Before these patents were filed,
did you have several years of experience witing
software for m croprocessor controlled devices?

A. Yes.

Q What are sonme of the
m croprocessor controll ed devices that you had
wor ked on the devel opnent of prior to filing these
pat ent applications?

MR NI: Objection, form

THE W TNESS: There was an obj ecti on.

MR. NI: You nay answer the question.
It's just to preserve the objection to the form of
t he questi on.

THE W TNESS: Okay, well, | played with

chips and built lots of things nmy whole life.
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guess let's just try to go by nmenory, that's
factual, and can give you references. So let's go
way back to the Motorola MC14-410, you can wite

t hat down, and | ook at the date of that chip and |
i nvented at that time an auto-dialer that
connected to any type of sensor, a sensor being
sonet hing -- a whol e enbodi nent, such as a

t hernostat as one exanple, and if tenperature
excursions were exceeded in either direction, the
auto-di aler, mcroprocessor would actually dial a
pre-programed nunber, and it would turn on a tape
recorder, a cassette recorder in those days, and I
filed a patent on that. So if you | ooked at the
hi story of the Mdtorola MC14-410 that will give
you at |east a mark knowi ng that |I'm know edgabl e
even way before that period.

BY MR- WLLE

Q Okay.
A | grew up before the LED
Q Okay. Can you just briefly I|ist

sone of the m croprocessor devices that you worked
on the devel opnent of prior to filing these patent
applications?

MR. NI: Objection, form Go ahead, you

can answer the question.
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THE WTNESS: Okay. Can | tell you what
|"ve worked on prior to filing these particular --

BY MR W LLE:

Q Yes, that's the question.
A. ' ve worked on hone satellite
receivers, and devel oped sone of those. |[|'m one

of the fathers of the home satellite receiver. A
| ot of things. A lot of radio-related projects.
Q Anyt hi ng el se?
A. Well, there's a whole gamut. MWy
whole life consists of, you know, if |I"'m not
sitting here, |I'm probably playing with

el ectronics and al ways have been.

Q Okay. Let ne ask you what is
| AED?

A Un | have to think of, if that's
a conpany that I own or --

Q Yes.

A Ckay.

Q So that's ny question. Wat is
| AED?

A That is a conpany that exists --
l'"mgetting on in years, I'mgoing to be 72. And

so | AED is actually a conpany that holds ny

patents or held my patents for, you know, various
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i nventions for ny estate basically. So that is
all, you know, for my kids and everybody that sort
of moves on ahead of ne at a certain point.

Q Ckay. Do you recall assigning
the patents that are at issue in this lawsuit from

| AED to Rosen Technol ogi es in Decenber of 20217

A. Yes.
Q And what is Rosen Technol ogi es?
A. Rosen Technol ogi es i s a conpany

that's owned and operated | guess by the people
that I am working wth.

Q Ckay. Was Rosen Technol ogi es
fornmed to acquire the patents that are at issue in
this lawsuit and the others that were --

A. | didn't form Rosen Technol ogi es.

MR. NI: Objection, form

THE WTNESS: That's not ny territory to
describe to you. | think maybe you have to ask
the lawers that are involved in this and
under stand the proper sequence of Rosen
Technol ogi es.

BY VR. WLLE

Q So Rosen Technol ogies is not your

conpany; is that right?

A. No, it is not.

Page 18

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 18




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q Do you have any ownership
interest in Rosen Technol ogi es?

A. No.

Q And you have no know edge of why
Rosen Technol ogi es was fornmed?

MR NI: Objection, form

THE W TNESS: Yeah, | object to anybody
i nsinuating I have no know edge. O course | do.
How woul d | have assigned it if | had no
know edge?

BY MR. WLLE:

Q Ckay. So why was Rosen
Technol ogies forned then, sir?

MR. NI : Objection, form

THE W TNESS: \What does that nean
objection, form | shouldn't continue or --

MR. NI: No, you can continue. |It's
just a preservation of objections. Unless the
attorney asks nme, | don't go into detail to form
obj ection, but you can still answer the question.

THE WTNESS: Can | go into all of the
detail? | knowit's a trick question, but | just
want to understand that Rosen Technol ogi es
i nvol ves of course, you know, your group or the

group that -- and | can't describe it accurately,
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because | don't know the mechanics of Rosen
Technol ogies. This | have to tell you. | don't
know it. But Rosen Technol ogi es has the patents,
and they have the right of way with themto do
what it is that they are going to do.

BY MR WLLE

Q Okay. Do you know if Rosen
Technol ogi es makes any products?

A. They don't.

Q Does Rosen Technol ogi es do any
research and devel opnment ?

MR. NI : Objection, form

THE W TNESS: Every tinme | hear that |
think am | supposed to not say anything or --
BY MR WLLE

Q Okay, ignore his objections
unl ess he tells you not to answer the question,
pl ease. Just answer the question.

A Okay. Do I know if they build
anyt hing? They don't.

Q. Okay. And do you know of any
busi ness that Rosen Technol ogi es has ot her than
enforcing your patents?

A | don't know.

Q Do you know who any of the owners
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of Rosen Technol ogi es are?
A. | npl i ed owners or probably I

woul d think nmy attorney or the attorney on record,

| shouldn't say "nmy", | guess.
Q M. Hao Ni ?
A |"mnot sure. | don't know.
Q OCkay. So you don't know who the

owners of Rosen Technol ogies are --

A. | can't tell you who signed the
m nute book or who signed -- who is actually a
director of Rosen Technol ogi es.

Q Ckay. So you sold a group of
patents from | AED Technol ogy to Rosen Technol ogi es
i n Decenber of 2021. We tal ked about that a few
m nutes ago. Do you recall that?

A Yes.

Q Do you know what the purchase
price was for those patents?

A. Um of fhand, they were -- no, |
can't really say that I know. There's just a
contractual agreenent, you know, between us, and
that's it, and I"'mjust -- | just |let them go.

Q So there was a contractual
agreenent between | AED Technol ogi es and Rosen

Technol ogi es?
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A | don't believe it's through
IAED. | think it's IP Val [ph.] that is doing
this, but, again, |I'mnot nechanically inclined.
When | say "nechanically", the definition of that
word is basically | am not educated on the
t opography of the conpany -- of that conpany. |
understand only, you know, what | have on ny side
of this. So | think that if you want any
definitions, you would probably have to ask
woul d thi nk Hao or Adam Baunbli, and maybe get a
nore accurate scenario, because | really never
asked.

Q Okay. So all 1'"masking you is
what the purchase price of the patents was; do you
recall that?

A That's just -- | don't know if
that's classified or is that --

MR. NI: You can answer the question.

THE WTNESS: Okay. | think the
purchase price is based on the contractual
agreenent basically.

BY VR. WLLE

Q Ckay. Do you recall what that

price is?

A. Un no, | don't.
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Q Okay. And is there a contractual
agreenment between you personally and Rosen
Technol ogi es?

A No, not at all.

Q Okay. So there's a contractual
agreenment between | AED Technol ogi es and Rosen
Technol ogies; is that right?

A. Something to that effect. | just
don't renmenber what nanmes appear on any docunent.

Q Okay. Counsel, we request
production of that contract, any contracts

relating to these patents.

A. If I don't know sonmething, |'m
just going to tell you I don't know. | don't want
to --

Q That's fine.

A. | don't want to get fussy and you

are going to tell me I"'mnot telling the truth.

Q Do you have -- all | want, sir,
is what you can renenber. |f you don't
remenber - -

A Okay.

Q -- you can just say | don't know
or I don't renenber. |It's fine to answer the

guestion that way.
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A | absorb technical facts
| ook at them but that's it.

Q Do you have a financial i
in this litigation?

A Un in --

MR. NI: Objection, form

THE W TNESS: In terns of our

contractual agreenent, there could be sone

remunerati on at the end of everything -- anything.

BY MR- W LLE:

Q Okay, and do you know what the

details of that are?

A. To an extent, yes.

Okay. What do you recall from
t hat ?

A Well, | know there's a
percentage. | don't know the exact percentage. |
don't renenber it.

Q Okay. So you are entitled to a

percentage of any recovery in this litigation; is

t hat your understandi ng?

A Well, I"mnot. The conpany AED

I's, nmy estate basically.
Q Okay, thank you. Who is

Envi ronment al Technol ogi es?

when |

nt er est

Ver dant
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A Verdant is a conpany that designs
and manuf actures energy nmanagenent thernostats.
Q Ckay, and do they have a licence

to the patents that are at issue in this lawsuit?

A Yes.
Q And is that a royalty-free
|l i cence?
A Yes.
Q Wiy is that |icence royalty free?
A. Because the conpany was purchased

by a conpany in Toronto, Ontario.

Q Ckay. So why did they get a
royalty free licence, is nmy question?

A. Because if they are buying a
conpany, they need to have full rights to nove
forward with any intellectual property that
concerns what they bought.

Q Okay. And is Verdant a conpany

you were involved wth?

A Yes.

Q. What was of your role with
Ver dant ?

A | was the founder and chi ef

i nventor, and | was the father of all of the

t houghts in Verdant.
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Q Okay. And does Verdant practice
any of the patents that are at issue in this case?
A No. No, they are using a very

basic type of device.

Q Okay. And were they purchased by
Emer son?

A. Yes.

Q Ckay. | am going to hand you

what's been marked as Exhibit 10.
--- Exhibit 10: docunent entitled

"Plaintiff's Anmended

Di scl osure of Asserted Clains

and Prelimnary Infringenment

Contentions" ---
BY MR W LLE

Q So, sir, Defendant's Exhibit 10

are the plaintiff's Amended Di scl osure of Asserted
Clainms and Prelimnary Infringenent Contentions in

this case. Have you seen this docunent before?

A No. | don't read these
docunents.

Q Okay.

A | could | ook at them all day
long, | can't absorb them They are not within ny

subj ect matter.
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Q Okay. |If you go to fifth page of

t he docunent, it |looks like this --

A Are they nunbered?

Q No. | produced them how we
received them

A Okay.

Q But if you go to the fifth

page of the docunent --

A |s that a back side or forward
si de?

Q The back side there.

A. Begi nning with docunents.

MR N: | think it's the fourth

page then, the back side.
THE W TNESS: Okay, |'ve got it.
BY MR. WLLE

Q Do you see there's -- yes, sorry,

it's the fourth page. Do you see there's a box
t here that says:
"Docunents evidenci ng conception
and reduction to practice of each
of clained invention."
Do you see that?

A. Yes.

Q Okay. And the statement there it
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says:
"At this tinme, Rosen does not
believe it is in the possession of
any docunents relating to the
conception and reduction to
practice of each claimed invention.
Rosen will perform a reasonabl e
search and produce non-privil eged,
rel evant docunents relating to the
conception and reduction to
practice of each of the clainmed
i nventions."
Did | read that correctly?
A VWhat does that nean? You read
very well.
MR NI: | just want to clarify the term
"Rosen” in this docunment refers to Rosen
Technol ogi es LLC.
THE W TNESS: Okay.
BY MR WLLE
Q First of all, did | read that
correctly?
A | heard words. | have to tel
you |'mvery ADHD when it comes to focussing on

certain things.
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Q Ckay.

A. Okay, I'Il tune out of Netflix, |
fall asleep in front of novies, | can't watch TV.
Anything off of a certain subject matter just
doesn't work, so you are going to have to really
help me with some of these docunents.

Q Okay, did | read that correctly?

A. Your reading was exquisite, but |
didn't hear a word.

Q Okay. Do you know what the term
"conception and reduction to practice -- those
ternms, "conception and reduction to practice" nean

when it conmes to patent?

A Conception | guess would nmean to
create.

Q To think of the idea?

A. Ckay.

Q And reduction to practice neans

to build it, so --

A Okay. And which "Rosen" are you
referring to here?

Q This is referring to Rosen
Technol ogi es.

A. Ckay.

Q So ny question to you, sir, is
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did you build the thernostats with any of these
i nventions prior to filing the patent

applications?

A Never.

Q Ckay.

A So this is nme, this Rosen is me?
Q ' m aski ng you personally, did

you ever build any of the thernostats that are
claimed in any of the five patents in this
| awsui t ?

A Did | ever build them --

MR. N: Objection to form

BY MR- WLLE

Q Yes.

A There was a condition here
before. You said without filing the patents.

Q Before you filed the patent

applications --

A Yeah.

Q -- there's five patents at issue
in this case --

A. You want to know if | built it,
created a prior art before | built them that's
what you are asking?

Q ' m not asking about prior art.
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Al I"masking is did you build a thernostat which
i ncl uded the invention of any of the five patents
at issue in this case before you filed the patent
applications?

A No.

Q Okay. Do you have any evidence
show ng when you thought of the ideas --

A. | may, but | certainly have to
scour for nmonths to try to find any papers or
remanents of those days.

Q Okay. As we sit here today, you
are not aware of any witten docunentation that
corroborates when you thought of the ideas clained
in the five patents?

A. At this nonent, you are correct.
| can't predict the future.

Q Okay. So, sir, | have put in
front of you the five patents, and they are marked
Exhi bits, Defendant's Exhibits 1 through five.

--- Exhibit 1: Pat ent No. 6,789, 739 ---

--- Exhibit 2: Patent No. 7,232,075 ---
--- Exhibit 3: Patent No. 7,156,318 ---
--- Exhibit 4: Patent No. 6,619,555 ---
--- Exhibit 5: Patent No. 7,185,825 ---
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BY MR WLLE:
Q So the first one that | have put

in front of you is the '739 Patent, which is

Exhi bit 1.

A. Ckay.

Q Entitled "Thernostat systemwth
| ocation data.”" Do you see that?

A | do.

Q Okay. And I'mgoing to ask you

to flip to claimone of this patent, which is in
col um ei ght.

A. Col um ei ght neaning the nunbers
on top obviously --

Q Correct.

A -- colum?

| see, okay, it's down at the bottom
yes.

Q Okay. So with respect to claim
one, ny question to you is what is new in that
cl ai n?

MR. NI: Objection, form

THE WTNESS: That's a very broad
question. Do you have a specific |ocation that
you want me to define in this? There are a |ot of

wor ds here.
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BY MR WLLE

Q So |'m asking claimone is one of
the clainms that are being asserted agai nst ny
client in this case; do you understand that?

A. Yes.

Q Okay. And so ny question is what
I's new about claimone? What is new about your
i nvention claimed in claimone of the '739 patent?

MR. NI: Objection, form

THE WTNESS: Well, | think we would
have to dissect it line by line and go through
each thing that, you know, would be new, because
there's a lot of material here. Do you have a
specific location you would |ike nme to define?
BY MR W LLE:

Q No, | would just |ike to know
what you think is new about claimone.

MR. NI: Objection, form

THE W TNESS: Everything. | just can't
summarize it all in ten words or |ess.
BY MR WLLE

Q Okay. Wwell, tell me what you --
can you tell the jury what was new about the
i nvention that's claimed here in claimone?

MR. NI: Objection, form
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THE WTNESS: | think, in general, and
t he broadest way, because it's inportant you
understand that we are not being specific here, so
"Il respect that, but | have invented a neans of
a thernostat having information in it, any type
that will be used to indicate the |ocation of that
thernostat, so that it can be -- basically the
geogr aphical location, and that's a very broad
statenment for a good reason. That has never
exi sted in any thernostat.
BY MR. WLLE

Q Ckay. Let's look at Claim3. So
Claim 3 indicates that the |location data that's
stored could be a | ocal phone nunber, a local zip
code or postal code, local l|atitude and | ongitude

of the physical location. Do you see that?

A Yes, | do.

Q Those are three options?

A. Yes.

Q Okay. And are those options that

had been used in conmputer systens before to
identify the location of a device?

MR. NI : Objection, form

THE WTNESS: That's a very broad

statement. | want to say there are even, you
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know, in your car, your refrigerator and
everything else, there's a serial nunber, but
there are wheels in every new invention as well,
and wheel s have existed for, you know, eons, so |
t hi nk your statenent was -- your question was too
br oad.
BY VR. WLLE

Q Well, sir, ny question is prior
to filing your patent applications and prior art
systens, isn't it true that things like the zip
code and phone nunmber had been used to indicate
t he position of electronic devices?

MR. NI: Objection, form

THE WTNESS: | amgoing to answer it
t he sane way you are asking it. | think
t hroughout all of tinme al nost every devi ce needs
sone sort of identification. Every functional
device. |I'mnot tal king about a toy. |[|'mtalking
about a device. And so whether you have
regi stered a serial nunber for your TV or you have
an electronic serial nunmber in your vehicle, yes,
there had been | ocations in devices and caneras
and all new inventions com ng out even today. You
know, new heart val ves give out digital

i nformati on today about their location in the
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human body,

be adj usted for

want to achi eve.

broad question that you asked but |'ve
enpl oyed a nmeans of
| ocation of a thernostat within the

t her npst at ,

t here.

I haven't

BY MR- WLLE

filing your
ot her el ectronic devices that stored the zip code

or the tel ephone number

devi ce

No.

Q

Q

pat ent application,

and they are addressed accordingly to

certain types of pressures they

So, you know, that's a very

| can't go into any nore detail

My question, sir, is prior to

Do you nmean thernostat devices?

Please let nme finish my question

and listen carefully to ny question.

pat ent

pat ent,

A
Q

applicati

were you aware of other

of any type that

| am

Okay. So prior to filing your
on, the '739 -- for the 739

stored a zip code or

identifying the

and the nmet hods are all

read these patents in years.

were you aware of

associ ated with the

el ectroni c devi ces

a tel ephone
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nunmber to identify the |ocation of that device?
MR. NI: Objection, form
THE W TNESS: Again, | think your
statenent is too general. Can you point out a
device and I'Il tell you if |I was aware of it,
because the whole world uses zip codes and
t el ephone nunbers and serial nunbers, and, you
know, even an |IP address is a formof that, so
everybody used addresses in every new invention
practically. Anything with a m croprocessor my
have had an address because we address ports in a
m croprocessor. W don't activate a port unless
we address it. So therefore we are taking wheels
here and trying to tell nme that, you know, aml
aware of things having wheels that are newy
i nvented? They happen every day.

BY MR- WLLE

Q Okay - -

A. | think your question is too
broad. | can't answer it.

Q. " mjust asking, sir, are you

aware of any electronic devices that included

| ocation information such as a zip code or

t el ephone prior to filing your patent application?
A. Un well, let's go to the nost
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sinple form because any audi ence woul d under st and
the GPS knows | ocation; howis that?

Q And those devi ces existed before
you filed your patent application, right?

A. Of course, and again | reiterate
in parallel with wheels and their inventions they

go into. \heels existed.

Q | "' m not asking you about wheel s,
sir. Wat | am asking you is about electronic
devi ces --

A | know, but you are generalizing
so I'mgiving you a general answer. |t's going to

remain that way, so could we nove on

Q To be clear, before you filed
your patent application, it was known to persons
skilled in the art to use a zip code or a
t el ephone nunber to identify the | ocation of an

el ectronic device, fair?

A No. not fair.
Q Vhy not ?
A. Because let's go back to the year

2004. There were a lot of deficits in technol ogy
in 2004. We are now 18 years |later, and a | ot has
been | earned, and you have to really understand

where you were and what you were doing in 2004.
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The only devices that knew |l ocation information
were just sinple devices, let's call it that. And
we even call any conputer chip a sinple device,
because unless it's devel oped properly to process
the information in a nethodical way do you have an
i nvention. Okay, | rest my case. |'mnot saying
anynmore. You can't ask ne to, because | can't
teach you any nore than that.

Q Sir, I'masking before you filed
your patent application, were there other
el ectronic devices that stored a zip code or a
t el ephone nunber to identify the location of the
el ectronic device? It's a sinple question.

A. | don't know if they stored it,
so the answer is no.

Q You don't know that, okay. Let's
| ook at --

A It's not that | don't know that.
There are many devices that process geographi cal
coordi nates and, you know, |ocate your phone if
you get a phone call from an operator, it's
because she called you using an address known as a
t el ephone nunmber, which is translated differently
in a tel ephone network than this patent, and used

differently. But, yes, | mean the world --
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everyt hi ng has an address.

Q OCkay. So --
A Okay.
Q -- maybe |' m not under st andi ng

your answer then, sir.

Are you -- is it your testinony that
there were el ectronic devices that existed prior
to you filing your patent application that stored
a zip code or a tel ephone nunber to identify the
| ocation of the device?

A. Umn except for a PC perhaps.
Maybe if you saved the address on a conputer, on
personal conputer, | can't think offhand of what
el se | could el aborate on.

Q Ckay. Let's |ook at Exhibit 2,
which is the '075 Patent.

A. By the way, | prefer to go in
order. Are you done with Exhibit 1? 1Is that off

t he tabl e?

a

Q No, we'll cone back to Exhibit 1

A. Okay, because | think once we
focus on sonmething, it would be good to stay
there, but...

Q So Exhibit 1 -- sorry, Exhibit 2

is Patent 7,232,075 entitled, "Thernostat system

Page 40

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 40




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

with touchscreen with user interfaces or
operational algorithns via a renpte
correspondent . "

Do you have Exhibit 2 in front of you,
sir?

A Okay. Yes, | do.

Q Okay. If you will turn to claim

one, colum 14, please.

A. Fourt een, okay.
Q So do you see claimone there?
A |"mjust reading the title.

Ckay, go ahead.

Q Do you see claimone in colum
147

A Yes, | do.

Q Al right. And this claimclains

a thernostat that allows functional progranm ng to
be transferred froma renote correspondent; is
t hat accurate?

MR. NI: Objection, form

THE W TNESS: Yes, it's accurate. It
reads right, yeah.
BY MR WLLE

Q Okay. And in other words, to not

use the exact ternms in the claim what this all ows

Page 41

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 41




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

soneone to do is to change the software in the
thernostat; is that right?

MR NI: Objection, form

THE WTNESS: It's changing the -- not
necessarily. [It's broader than that. Um yes,
that could be a way of, you know, doing this, and
it could easily nmean that, but if you |l ook at
the -- | think |I used a rather |engthy discussion
on what renmote correspondents are. So as an
exanmple, it could even be talking to a --
sonmet hi ng el se, you know, another device such as a
non- nodem
BY MR WLLE

Q Okay, but is what is -- what you
think is newin claimone the ability to change
the functional progranmm ng of the thernostat over
a conputer network such as the internet?

MR. NI: Objection, form

THE W TNESS: Yeah, we are not changing
necessarily the functional programm ng. W are
changing the | ook of a virtual touchscreen, and
that's not necessarily the whole scope of this
patent. The patent is quite broad. | would have
to study it for hours to try to take apart every

word with you. | didn't wite this. A patent
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attorney did under nmy description of what | needed
t o enconpass.
BY VR. WLLE

Q Ri ght. And when the patent
attorney filed that application, you signed a
decl aration under penalty of perjury saying you
were the inventer of what is clainmed; do you

recall that?

A. Absol ut el y.
Q Okay. And was your declaration
truthful ?
Yes, definitely.
Okay. So what's new about claim
one, sir?

MR. NI: Objection, form

THE WTNESS: | think you are being
rather curt and rude here. 1'Il tell you that I
t hi nk you have got to read it all and understand
It or ask the attorneys of record here to help you
with this. If you want to just pick out one
point, 1'll do ny best to help you.
BY MR WLLE

Q well --

A. But if you want nme to summari ze a

claimthat is literally all of colum 14, and
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let's see, how far down does this go? Then it
goes to other clains. If you want nme to sunmari ze
all of this, it's not easy in three words. That's
probably why they used so many.

Q "' m asking you to tell the jury,
sir, what you think is new about the invention
clainmed in claimone of the '075 patent; can you
do that?

MR. NI: Objection, form

THE WTNESS: In three words or |ess,
It's a means of changing the | ook of a thernostat
screen, of a virtual screen, so that it could even
as, one exanple of many mllions, it could even
mat ch the wal | paper in your house.

BY MR W LLE:

Q Okay. There's nothing about
mat chi ng wal | paper in claimone, is there, sir?

A. | don't know. As | said, |
haven't read the whole claimand | haven't sat
here for hours taking it apart, but | think that
it covers all of that, including virtual buttons,
um and the change of those buttons through a
renot e correspondent.

Q Okay. You were famliar with

nodens before you filed your patent application,
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correct?

A. Yes.

Q Modens had been around for
decades before you filed your patent application,
correct? Sorry, | --

A. Yes.

Q Yes. There's nothing new about
using a nodemto conmmuni cate with a renote
correspondent, correct?

MR. NI: Objection, form

THE W TNESS: No, it's correct.

BY MR WLLE

Q And that nodem coul d be an
I nternal nodem or external nodem correct, those
before were both known in the prior art?

A In this invention?

Q No, the use of internal or
external nodens to conmuni cate over the internet,
those were both known in the prior art, correct?

A Of course. But why do you ask ne
such questions? They are just known that, yes,
nodens work, and that's what they do. They
conmuni cat e.

Q Okay. The next patent that | put

in front of you is Exhibit 3, the '318 Patent; do
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you see that?

A. Ckay.

Q And Exhibit 3 is U S. patent
7,156, 318. For the record, do you have Exhibit 3
in front of you, sir?

A | do.

Q Al'l right. And Exhibit 3 is
entitled, "Progranmmble thernostat incorporating a
liquid crystal display selectively presenting

adapt abl e system nenus i ncl udi ng changeabl e

I nteractive virtual buttons.” Do you see that?
A. Yes.
Q Let ne ask you to turn the claim

one of the '318 Patent.

A Cl ai m one of the '318 Patent.
Q VWich is in colum 13. Okay?
A. Ckay.

Q And what -- can you tell the

jury, please, what is new about the invention
claimed in claimone of the '318 Patent?

MR. NI: Objection, form

THE WTNESS: | think 1'11 just go by
t he nane of the product -- of the invention. So
this is about thernostats, and in the days when

this was filed, and | believe it was way before
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2007, because nost of my patents were filed, you
know, in the at least the early part of that
decade. Does it actually show a filing date? Not
that | want to be too techni cal

BY MR W LLE

Q Yes, sir, Septenber 3rd, 2003.

A Exactly. So back in those days,
because you have to put your head in the right
perspective when you ask nme these questions, there
were no thernostats that had buttons that would be
the focal point of what you are | ooking at and
when you touch it the result would be in the sane
real estate, in the sanme area. Thernostats and
anything el se that existed al ways used gl ass
di splays -- I"'mnot referring to touchscreen --
that were what | call static displays. They
turned things -- when you touched them they woul d
beep for the nost part, and they certainly
couldn't be virtual. The button wouldn't be
touched and allow it to create a fluid feeling to
it when you touched it, and it would we'll use the
word "norph" into a different type of button or a
different object. So this is what nakes ny
thernostat friendlier than any ot her thernostat

back in the years, you know, of approxi mately
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2003.

Q Okay. To be clear, you n
built the thernostat that's clainmed in the
Patent; is that correct?

MR. NI : QObjection, form

THE W TNESS: Could | answer?

MR. NI : Yes, you can answer.

THE W TNESS: Yes, | did.

BY VR. WLLE

Q Ch, you did. When did yo
it?

A. | prototyped it around 20
woul d say, in that period.

Q Ckay. Do you still have
prototype in your possession?

A Pr obabl y.

Q Okay. Now you were aware
thernostats prior to filing your patent
application, prior art thernostats that us
t ouchscreen, correct?

A Of course, | nean touchsc
exi sted, sure.

Q And there were thernostat
used touchscreens prior to filing your pat

application, correct?

ever

' 318

u build

02, |

t hat

of

e the

reens

s that

ent
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MR. NI: Objection, form

THE W TNESS: Yes, that part is correct,
yes.

BY MR W LLE:

Q Al right. And you are aware of
other thernostats that used virtual buttons shown
on the touchscreen, correct?

A. At this late point in tinme, yes,

| see many of them today.

Q No, |I'masking to be clear, prior
to filing --

A No --

Q -- the '318 --

A -- there were no virtual

touchscreen thernostats on the market prior to

this filing.

Q OCkay, that's your belief?

A Absol utely.

Q Ckay. But you were aware of
ot her devices prior to filing your patent

application that used virtual buttons on a
touchscreen, right?
MR. NI : Objection, form

THE W TNESS: Not necessarily.
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BY MR WLLE

Q Well, you didn't invent
touchscreens, did you, sir?

A. Did you ask nme if | invented
t ouchscreens?

Q | just did, yes.

A No, you did not. | never heard
you say you invented touchscreens.

Q | said you did not invent
touchscreens, did you, sir?

A. No, | didn't invent touchscreens.

Q Touchscreens had been used for
many years before your invention --

A Of course, and so did wheels.
Cavenen used wheels. How can we have new patents
t oday based on wheel s?

Q Prior to filing your patent
application, other devices used touchscreens with
virtual buttons, correct?

MR. NI: Objection, form

THE W TNESS: No, not necessarily with
the virtual buttons. They used touchscreens, but
nobody as of that date built a thernostat with

vi rtual buttons.
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BY MR- WLLE

Q Ckay.

A You need a conplete answer with
that -- all of those words enbedded in it.

Q Okay. Are you aware of

thernostats that had buttons that allowed you to

switch between nmultiple different devices prior to

filing your patent application?

A. Mul tiple different devices?

Q Yes, such as a heating unit, a
cooling unit, an energency cooling -- sorry,

enmergency heating unit.

A. Let nme think about that. No, not
really. There was nothing on the market at that
time at all. And, again, if we |look at virtual,
we junp even ahead of that, because if we think of
any devices that used buttons, they al ways used
static buttons, buttons that were |aser engraved
in the glass and they would I'Il call it they
woul d be energi zed so that they would then show
the words of that physically | ocated button.

If you wanted an additional button,
after you -- to produce a result and help the user
to go through each step, it would never be in the

sane geographical |ocation. Geographic -- I'm
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m xi ng up the words here. In the physical
| ocati on on the screen.

Real estate was very inportant use of it
I n ol der devices that used non-virtual screens.

Q Okay. Devices that didn't use a
touchscreen, thernostats that didn't use a
touchscreen, are you aware of thernostats that
didn't use a touchscreen that had a switch that
all owed you to switch between heating, cooling,
and energency heat --

A. O course --

Q -- prior to filing your patent

appl i cation?

A. Absol utely --
Q So --
A. | didn't invent the thernostat.

| invented the virtual touchscreen thernostat.
Big difference.

Q So when you have added the
virtual touchscreen to the thernostat, you have
repl aced an electrical switch that could switch
bet ween heating, cooling and enmergency heat with a
virtual button that sw tches between heating and
cooling and virtual heat; is that correct?

MR. NI: Objection, form
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THE WTNESS: | object too, because you
are sinplifying a very conplex invention. O
course anything has a switch on it, anything,
everything. | didn't invent a swtch on a
thernostat. | invented a virtual touchscreen
thernostat. There's a difference there. This is
an all-enconpassing i nvention, which uses al
ki nds of things in it, and they are clained in
here. We didn't include wheels, but maybe we
shoul d have just to prove that inventions today
have wheel s and yet wheels existed. Touchscreens
exi sted, LCDs existed, but what |'ve done didn't
exi st, and that's the whol e enconpassi ng product.
Nobody t hought of that.

BY MR. WLLE

Q " mjust focussing on just aspect
here, sir. Not everything you did. [|'m
focussing --

A. So you are asking ne if a

mechani cal switch existed that controlled a

t hernostat that had a screen that m ght have said

on or off or sonething? O course that existed.
Q No. What |I'm asking you is when

you created your invention, did you basically

replace a switch, a nechanical switch that could
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switch between heating and cooling and emnergency
heat with a virtual button that allowed you to

switch between heating and cooling and energency

heat ?

MR. NI: Objection, form

THE WTNESS: Um | didn't replace
anything. | created a unit that stood on its own

and had its own uni que neans of sw tching and
di spl ayi ng as such.
BY MR WLLE

Q Ckay.

A. Does that answer your question
because | can't do better?

Q When you are controlling space
condi ti oning equi pment you are just turning it on
and off, right?

A. Not necessarily.

Q What are you doing with your
t hernost at besides turning the heater on and off?

A You are doing a | ot nore because
you have the ability to. You can norph the
buttons to displaying all kinds of things. You
coul d even use sinple things such as suddenly
there could be a picture of sonething where the

button originally was, or a pronpt or sonething to
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all ow you to go to the next stage, even if you
wer e sonmeone's grandnot her and were not educated
In using a thernostat, suddenly you could do that.

Q My question is sinply your
thernostat is turning on and off the heater, the
air conditioner, et cetera, the way it was turned
on and off in the prior art, correct?

A. Yes.

Q Okay. And the tenperature
sensor, you didn't invent a new tenperature
sensor, correct?

A Correct.

Q You are just using existing

t enperature sensors, correct?

A Of course.
Q Tenperature sensors had been used
for decades prior to filing any of these patent

applications, correct?

MR NI: Objection, form

THE WTNESS: Yes. | think the whole
wor | d understands that.
BY VR. WLLE

Q And you're aware of prior art
t hernostats that displayed the word "heat" when

the thernostat was in the heating node, correct?
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A. Yes.

Q And you are aware of prior art
thernostats that displayed the word "cool" when
the thernostat was in the cooling node, correct?

A Of course, that's the termthat
shoul d be used if the heat or the cool is on. It
shoul d say heat or cold.

Q And heat punps were not new when
you filed your patent applications, correct?

A Correct.

Q And when prior art heat punps
were used with prior art thernostats, it was
common for the thernostat to display the word
"heat" when the heat punp was used in the heating
node, correct?

MR. NI: Objection, form

THE WTNESS: Yes, that's correct.

BY MR. W LLE:

Q And it was common for prior art
thernostats to display the word "cool" when a heat
punp was used in the cooling node, correct?

A. Yes.

MR. NI : Objection, form
BY MR WLLE

Q And sonetinmes you understand that
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with a heat punp sonetinmes you have to use
energency heat; is that right?

A. Yes.

Q And t hat happens because
sonetines the heat punmp can't supply enough heat,
right?

A. Yes.

Q When, for exanple, if it was
particularly cold, very, very cold, you m ght need
to use energency heat to help the heat punp; is
that right?

A Yes.

MR. NI: Objection to form
BY VR. WLLE

Q And it was conmmon for prior art
thernostats to display an indication that the
t hernostat was controlling emergency heat when it
was in that node, correct?

A Yes, m hmm

Q Let's look at the '55 patent,
which is Exhibit 4 in front of you for the record.
It's Patent 6,619, 555.

A Ckay, good.

Q I f you | ook at claimone8 of this

patent, please, which is on colum eight.
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Cl ai m one8 on whi ch page?

Col um ei ght.
A Okay, got it, and which claim
nunber ?
Q Cl ai m one8.
A Okay.
Q Pl ease tell the jury what's new

about the invention clainmed in claimone8?

MR. NI: Objection to form

THE WTNESS: | have to | ook at the nane
again. You are tal king about claimone8?

BY MR W LLE

Q. Yes.

A | have to go through all of the
| etters beside, (a), (b), (c), (d). Makes sense,
right? So this is an invention for a thernostat
to display, as an exanple, things |ike weather
forecast, stock market events, food nenus. The
list is endless.

Q Okay, so if | understood you
correctly, the invention is the ability to display
those types of things; weather, stock market and
ot her information --

A. And how do you define those types

of things? What is a nore operative words to
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"t hose"?

Q Well, you tell me, sir.
A Di verse things.
Q Di verse information such as

weat her and stock quotes on the screen of a
thernostat; is that the invention?

MR. NI: Objection to form

THE W TNESS:  Yes.
BY MR- W LLE:

Q Okay, now you were certainly
awar e of devices capable of displaying the weather
and stock quotes and other diverse information on

the screen when you filed this patent application,

correct?

MR. NI: Objection to form

THE WTNESS: As in our first discussion
about wheels, of course | was in -- | knew that a

conputer could do anything, including that, but
that was not a thernostat.
BY MR W LLE:

Q. Okay. Wuld it be fair to say
that a conmputer connected to the internet
accessing the Wrld Wde Wb could do what your
i nvention could do?

MR. NIl: Objection to form
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THE WTNESS: It's not the sanme subject
matter.

BY MR. WLLE:

Q Fair enough. COkay, please try to
answer ny question.

A. | know, but | want to answer it
clearly for the canera, and a conputer is not the
sanme subject matter as a thernostat on a wall.

Q Okay. Let ne be clear. Can a
conputer -- could a conputer before you filed --
before you created your invention that's clained
In the '555 Patent, could a conputer using a
browser connected to the Wrld Wde Web displ ay

weat her on the screen?

A It coul d.
Q Ckay.
A. But I"'mtrying to rewind back to

2002 of February, beginning of that year, to see
just how advanced we weren't. So it's possible.
| don't remenber back to 2002, but | woul d inagine
anything with a CRT, because that's what we had,
you know, and we had LCDs, real crappy ones at
that tinme, you know, could display anything.

Q Well, sir, you are aware that web

browsers becone available in the 1990s to access
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the internet, correct?

A | don't remenber dates |ike that.
I"'mnot trying to act arrogant.

Q Well, certainly before you filed

this patent application --

A. Yes, of course --

Q -- you were aware --

A. -- we had conputers, sure.

Q Let ne finish ny question before

you begi n your answer.

A. Ckay.

Q Certainly you were aware before
you made your invention clainmed in the '555 Patent
that there were conputers avail able that could
access the Wrld Wde Web using a browser and
di splay things |ike weather and stuff |ike that --

A. Yes, of course. [|I'mnot going to
make up a story. They existed, but, again, it's
di fferent subject matter from thernostats.

Q Okay. \What devices were you
aware of besides conputers that accessed the
I nternet before you nmade your invention, and
di spl ayed things |ike weather and stock quotes?

MR. NI: Objection, form

THE W TNESS: That's a tough questi on.
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You are asking ne literally to renenmber what
exi sted in 2002 that read information, you know,
such as this. And aside froma PC, | really don't
know of anything el se.
BY MR W LLE

Q Ckay, fair enough. Let's nove on
to Exhibit 5 which is US Patent No. 7,185, 825.
Sir, do you have Exhibit 5 in front of you?

A | do.

Q If you will go and | ook at claim
one, which is in colum six and seven. Are you
t here?

| am
Okay. Please tell the jury

what's new about the invention clainmed in claim
one of the '825 Patent?

MR. NI: Objection, form

THE WTNESS: So the claimtells us how
to back up a clock using nenory, specifically
non-vol atile nenory, and, you know, other types of
menory as well, which are able to store data
during a power failure.

Prior to this invention, many
devi ces used batteries that were prinmary

as backup, neani ng they depl eted over
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time. And when that happened, and there
was a power failure, you would see, you
know, incorrect information of tine, and
typically a thernostat could even on a
power failure, when that battery was
dead, start flashing or indicating that
it's starting at the day of the

i nvention was conceived of that, or the
creation of that product -- not the

i nvention, but the creation, whereby the
t hernostat woul d power up not really
know ng what year or date or tine it

was. And that was a catastrophic thing.
Because if you are away, and it's cold
out si de and going down to mnus 30 in

t he next two weeks here specifically, if
your thernostat came back with the wong
period of tinme, it would certainly make
sonme serious m stakes that could be to
the detriment of the safety of a honme
that's uninhabited. So | used nmenory to
back up the time fromthe | ast power
down event, so at |east the thernostat
woul d still function properly when power

was restored.
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BY MR WLLE

Q Okay, nove to strike the portion
of the answer discussing the prior art as
non-r esponsi ve.

So if | understood you correctly, sir,
what's new about the invention clainmed in claim
one of the '825 Patent is using a non-volatile
menory to store the tine of the clock right before
the power failure and then restoring that tinme
after the power conmes back on; is that right?

MR. NI : Objection, form

THE W TNESS: That's right. Wen we use
the word "non-volatile" it's a very broad word.
It's menory that doesn't erase. It renmenmbers over
power failure. So --

BY MR- WLLE

Q Ckay.

A. -- | think to go into any nore
detail we'll have to --

Q Let's take it one step at a tine.

Just so the jury understands this, you're storing
in a menory -- things in a nenory that's called
non-vol atile, right?

A. Yes.

Q And a non-volatile nmenory is a
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menory that keeps the information and even when

you turn off the power, right?

A. Yes.
Q So what you are doing is taking
the time -- so let's take a hypothetical. Let's

suppose the power failed at 3:00 o' clock and so
you wote the tine of 3:00 o' clock into the
menory?

Yes.

Al right. The power now cones
back on at 5:00 o'clock, with your invention, the
menory, the non-volatile menory will be read, and
the term-- the tinme 3:00 o' clock will be put into
the clock upon the restoration of the power at
5:00 o' clock; is that right?

MR. NI: Objection to form

THE W TNESS:  Yes.
BY VR. WLLE

Q Okay. You would agree that there
were various nethods used to try to keep the tine
accurately in the event of a power failure in
t hernostats before your invention, correct?

MR. NI : Objection, form

THE W TNESS: There were various

nmet hods.
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BY MR WLLE

Q And one nethod was to use a
battery to keep the real-tinme clock running during
t he power failure, right?

A That's correct.

Q And instead of a battery, you
could use a device called a supercapacitor,
correct?

Yes.

Q And a capacitor was sonething
t hat woul d hol d enough charge, the theory was, to
try to keep the clock running during the power
failure, correct?

MR. NI: Objection, form

THE W TNESS: Yes, but that was depl eted
i n about four years. Supercapacitors had very
short physical life.

BY VR. WLLE

Q Ckay, but you agree that there
were net hods that were known to persons of
ordinary skill in the art to try to keep the
proper time on the thernostat during a power
out age, correct?

MR. NI: Objection, form

THE WTNESS: |'mgoing to preface that
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by saying | am aware of that, but those were not
fail safe, and that's what | have invented,
sonet hing that is.

BY MR. W LLE:

Q So we'll cone to fail safe in a
mnute. Al I"'mtrying to establish right nowis
persons of ordinary skill in the art knew methods

bef ore your invention, they were aware of --
persons of ordinary skill in the art were aware of
met hods to try to keep the proper tinme on the
clock of a thernostat --
A Of course --
-- in the event of a power
out age?
Yes.
Q Okay. So the concept of trying
to restore the tinme after a power outage for a
thernostat is not new, correct?
MR NI: Objection, form
THE W TNESS: Again, that goes with one
comment. It is not new, but nobody has
acconpl i shed what | have acconplished where a
thernostat will always cone back with at | east

sone normality.
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BY MR- WLLE

Q Ckay.
A So | use the world "al ways".
Q So let's tal k about your nethod

is to store the tine in a non-volatile nmenory so
that the time i medi ately before the power failure
Is in the menory, right?

A. Yes, ny nethod is absol ute.

Q So were you aware of devices
ot her than thernostats that used your nethod --
No.
-- to restore tine --

Sorry, | should let you finish.

o > O »F

Yes, let me finish ny question,
pl ease.

Were you aware of prior art devices that
used your nethod of storing the time of the
real-time clock in a non-volatile nmenory and then
reading that tinme back into the clock after power
was restored?

A. No.

Q Okay. Now this patent also I'l]
represent to you in claimfour talks about the
t hernostat having a vacati on node. Do you know

what a vacation node is?
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had a vacation node prior to your invention,

correct?

A. Yes, but they neant different
t hi ngs those -- that node.

Q Okay. Well, having a vacation

node in a thernostat was not new as at the tine

you filed your '825 Patent application, correct?

have to do with the '825 Patent?

BY MR- W LLE:

t he vacation node, that the thernostat has a
vacation node. If you would like to | ook at it,

it's claimfour.

A Yeah, | would like to see it.

Q Okay. You see claimfour, it
says, "the thernostat of claimone which includes
a vacation node of operation.” Do you see that?

No, | wish | did. Hang on --

Q Col umm seven.

A That will be hel pful, "which
I ncl udes a vacation node." Okay, so basically

A. Yes.

Q And there were thernostats that

MR. NI: Objection, form

THE W TNESS: Okay, but what does that

Q There's a claimthat refers to
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this claiminvolves the first claim--

Q Ri ght .

A -- which, you know, inc
non-vol atile nmenory.

Q Ri ght, but my question
focussed sinply on vacation node.

A Okay.

Q Quite sinmply, there wer
thernostats in the prior art that had a
node of operation, correct?

MR. NI : Objection, form

THE WTNESS: Um let's be car

the word "vacation node," because | have
vacati on nodes, you know, since this pat
filed, and sonme of them have -- in fact,
have nodi fied neani ngs. They are called
node but they all do different things.
they are not occupied and m ght drop the
tenperature, and there are so many diffe
things | could waste the whole day here
you all of the various vacation nodes.
vacation node is a very fuzzy word.

BY MR WLLE

Q So are you sayi ng vacat

really doesn't have any particul ar nean

| udes this

is

e lots of

vacati on

eful with
seen nmany
ent was

t hey all
vacati on

Sonme nean

rent
telling
So

i on npde

ng to a
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person of ordinary skill in the art?

MR. NI: Objection, form

THE WTNESS: It neans that the
t hernost at does sonet hing when they go away from
t he house and they put it in a node, that's called
vacation node. What that something is could be
nore than one thing.
BY MR WLLE

Q Okay. So while there may have
been various types of vacati on nodes, you woul d
agree that prior art thernostats had a vacation
node capability before your invention?

A. Sure.

Q You didn't invent the vacation
node, correct?

A On one of them | may have, but
you are right, this is not necessarily an
i nvention of mne. This is not the -- you are out
of topic in ternms of the patent. You are | ooking
at a claimwhich is really relying on the previous
one. So without going into any details, because |
don't see the inportance, we have to understand
what the patent neans, and we have just gone
through that. | think we are done with this.

Q Okay. So to be clear, by
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June 2004, when this patent application was fil ed,
sonebody designing a thernostat would know t hat
there is an option to include sonme type of

vacation node feature in a thernbstat, correct?

A. Okay, nmi hmm

Q You have to answer "yes" or "no".

A Say that again.

Q Can you pl ease read back the
guesti on.

A " m glad you don't renmenber it.

--- [Reporter read back | ast question] ---

A. Goi ng back to this, yes, vacation
nodes existed in thernostats.
BY VR. WLLE:

Q Okay. So going back to claimone
again, the focus of this -- the claimis about
resetting the clock to a particular tinme stored in
menory after a power outage, correct?

MR NI: Objection, form

THE W TNESS: Yes.

BY MR WLLE:

Q And that is sonething a person
woul d have to do manually if it's not done
automatically, correct?

A. Un yes, | guess the way you have
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worded it, yeah.

Q Okay. And ever since we have had
digital clocks -- or, well, put it this way:

Ever since we have had cl ocks powered by
electricity, people have been resetting cl ocks
manually if there was no way to do it
el ectronically and automatically, correct?

MR. N : Objection to form

THE WTNESS: | don't know what you are
alluding to. What are you trying to get ne to
say, because if | could understand that, | would
be able to maybe clarify this patent a little nore
for you?

BY VR. WLLE

Q It's just a sinple question that
bef ore your invention, people would reset the
clock on the thernostat nmanually if they didn't
have your invention or some other method to
automatically reset the clock, right?

A Before my invention, no
thernostat was intrinsically and unconditionally
safe to use, okay, in a home after a period of
about five to seven years.

Q Yes, ny question is nuch sinpler,

sir. M question is sinply if you have a clock
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that's electronic and it has no way to
automatically reset the tinme after a power outage,
then you woul d have to reset that clock manually,
ri ght?

A. If, as you said, it were not
battery backed up to keep running on a battery
when there was a power outage, but that battery
has a short life. Relative life is very short.

Q Did you ever have a digital alarm
clock in the '70s?

A. Sure.

Q Ckay, and when you had a power
outage, it would go off and it would fl ash
12: 00 o' cl ock and you woul d have to reset the
cl ock?

A Exactly, it would flash
12 o' cl ock, 1999.

Q Okay. So for decades prior to
your invention, if the power went out and there
was no way to reset a clock automatically, people
woul d have to do it manually, correct?

A. Yes.

Q Prior to filing your patent
application, had you ever seen a clock that woul d

reset automatically after a power outage in any
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devi ce?
A. | don't think so, but | don't
think it has anything to do with the neani ng of

this patent.

Q Well, you do agree that there
were sone thernostats prior to filing -- prior to
your invention -- strike that.

You do agree that in the prior art there
were thernostats that would reset the clock in a
thernostat automatically after a power outage by
keeping the clock running with a battery backup,
ri ght?
Yes.
Okay. So prior to your
I nvention, there were --
A Vell, the battery woul d keep the

cl ock running.

Q Ri ght .
A Yes, okay.
Q So prior to your invention, there

were thernostats that addressed the issue of
keeping the correct tinme during a power outage,
correct?

A. Provi ded the battery was stil

good. This fixes that problem
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Q And you woul d agree that sonebody
designing a thernostat that it's desirable to keep
the clock as accurate as possible in the event of
a power outage, correct?

A Yes, that would be the best case,
but it's not attainable in thernostats that sit on
wal I s of people that are non-technical or even
t hi nk about batteries in their devices, |let alone
batteries in snoke and carbon di oxi de and propane
detectors.

Q OCkay. At the tinme you -- before
you filed your patent application, you would agree
that a person of ordinary skill in the art had
vari ous techniques to choose fromto nmake the tinme
as accurate as possible on the thernostat after a
power outage, correct?

A. Yes.

Q Did you do a patent search prior
to filing this patent application?

A Yes. |Is there any citing? |
don't know, but, yes, we did.

Q Your attorney did a patent
search?

A. Yeah, | also did a patent search

and | cited whatever | could, and al ways do our
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best to do that.

Q Do you still have the results of
t hat patent search sonewhere?

A. No, | don't think so. [It's just
too many years, but | would think that we have
i ncl uded as nmuch as we could in the citings.

Q Okay. Sorry, did | understand

you to say you always tried to do that?

A M hmm

Q You need to say "yes" or "no".

A. Yes.

Q And why is that?

A. Because | think it's inportant to

make sure there's no overl ap.

Q OCkay. Did you understand as an
i nventor that you had a duty of disclosure to the
patent office?

A. Yes.

Q What did you understand your duty
of disclosure was?

MR NI: "Il just caution the wtness,
I f your only understanding fromthis is
conversations with your patent attorney --

THE W TNESS: Exactly, | was going

there. M only understandi ng was the di scussions
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with ny patent attorney. Attorneys always |led ne
in the right direction, and they would do nost of
this work, and I would read it through and that's
it. Then it would hopefully go through and be
filed.

BY MR WLLE:

Q Okay. So did you have an
under st andi ng of what your duty of disclosure was?

A Not nore than what we have done.

Q Okay. What was your
under st andi ng of your duty of disclosure?

A Vel l --

MR. NI: And, again, | caution if your
only understanding of it is what your attorney
told you --

THE W TNESS: Correct.

MR N: -- 1 would caution you not to
answer that.

THE WTNESS: That's it. It's what ny
attorney told me, and that's true.

BY MR. WLLE:

Q Okay. So just to be clear, |
don't know if this will be an issue in the case or
not, but if it's an issue in the case, we'll take

the position he's precluded fromtestifying about
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hi s under standi ng of the duty of disclosure.

MR. NI: Yes, that's fine. | don't
really -- | mean --
BY MR WLLE

Q If you can take the '825 Patent,
Exhibit 5, and turn to colum one, please. | am
going to ask you around line 29 --

A. Ckay.

Q -- do you see the sentence that
begi ns, "Many nodern thernpstats...?

A | do.

Q Al'l right. And colum one
starting in line 29, you say, "Many nodern

thernostats include a real-tinme clock --

A | | ost you, hang on.

Q Okay. [|'mgoing to start again.
Are you on colum one, line 297

A. Yes.

Q Okay. So your patent states at
columm one, line 29:

"Many nodern thernostats include a
real-tinme clock, a nmenory and a
data processor to run a process
control program stored in the

menory to accurately neasure the
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tenperature of a tenperature sensor
di sposed in the conditioned space
and to send control signals to the
heati ng and/ or cooling equipnment to
cl osely control the tenperature of
the conditioned space.”
Did | read that correctly?
A. Yes.
Q And is that an accurate statenent
about prior art thernostats?
A Real -time clock nmenory, data --
yes, | nean they have to have all of those

ingredients to be able to control tenperature.

Q Ckay.

A. Because everything is related to
the tenmp -- you have got to -- yeah, for sure.

Q Al right. And if we go to
colum one, line 60, do you see the sentence that

begi ns, "The operation...?

A ' m readi ng.

Q. Do you see that sentence?

A Okay, oh, yes.

Q The columm one, line 60 of the

' 825 patent states:

"The operation of programmble
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thernostats in the vacation node is
straightforward and well known."
Did | read that correctly?
A Yes.
Q Al right. And you are talking
about prior art thernostats there, correct?
A Of course.
Q Ckay. And so what you are
conveying there is that the operation of prior art
programmabl e thernostats in the vacation node is

wel | known, right?

A Yes.

Q And that's a true statenment,
correct?

A. Well, the operation of

programmabl e thernostats is well known, yes.

Q Okay. Now |l et ne ask you about
if you go to colum two, towards the bottom

A Ckay.

Q Line 60 -- let's see, line 63 to
64, do you see the section entitled, "Objects of
the I nvention?”

A Yes, okay.

Q And the first sentence there

says:
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"It is therefore a broad object of
this invention to provide a
t hernostat which incorporates a

fail safe real-tine clock."

Did | read that correctly?

A. Yes.

Q And | believe you referred to

fail safe real-tinme clock in your testinony

earlier, correct?

A. | did, yes, in ternms of backing

up the tine, so we understand where to go

Q And that was the object of your

i nvention, to provide a fail safe real-tinme clock,

correct?
A. Yes.
Q And earlier we | ooked at
one of this patent; do you recall that?
A Yes, to an extent, but |

have to go back if you need any reference.

Q My question is just general.

After you -- you said you hadn't revi ewed

patent in a while, right?

A M hmm | ong while.
Q After looking at claimone, is it
your recollection that claimone provides a
Page 82
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t hernostat which incorporates a fail safe
real -time cl ock?

A | hope it does, because that's
what it's setting out to do. |It's supposed to
save you froma disaster if the battery dies.

Q Okay. So ny question to you,
sir, is howis the clock recited in claimone fail
safe? |s that because of the storing in -- of the
time in non-volatile nmenory?

A Correct.

MR. NI : Objection, form

BY MR. W LLE:

Q | s that what makes the clock fail
saf e?

A. Yes.

Q. Now - -

A. You understood it very clearly.

Q Okay. There's al so anot her
claim claim11l, which is in colum eight?

A El even, okay.

Q. And, sir, just to refresh your
recoll ection on this one, if you |look at el enent
(D)(5), "D" as in dog and five at the end of the
claim

A. Got it, okay.
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Q It recites:
"A receiver adapted to receive
current tinme and date information
froman external source of the
current tine and date, said
recei ver being coupled to said
real -tinme clock such that the tine
and date information thereof is
updated from said receiver."”

Do you see that?

A. Ckay.

Q Do you see that?

A Yes, | do.

Q Al right. And that's a
different type of -- that's a different method of

dealing with the problem of a power outage for the
real -time clock, right?

A. | don't know that, because |
woul d have to | ook at the whole patent to really
understand that one part of the patent.

Q. Do you renenber an enbodi nment
where you used what's called a WWB receiver?

A | know WAVB quite well.

Q Okay, well, do you recall an

enbodi nent where you used one of those?
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A No, | don't, but it's interesting
that I did use that. Are you famliar wth WWB?

Q | am and | am going to ask you
sonme questions about it. If you go | ook at
Figure 5, sir.

A Okay.

Q Do you see in Figure 5 you are
using a WAVB receiver to set the tinme in the

real -time cl ock?

A Okay.
Q And what is a WAWB receiver?
A. It's a subset of WAV, which

transmts on two and a half, five, ten, 15, 20,
and 25 negahertz on the shortwave bands, but WWB
I's the | ongwave portion which transmts at

60 kil ohertz fromthe National Bureau of Standard
in Fort Collins, Colorado, and also in Honolulu in
Hawaii on the island of Kauai on the west coast.
And so it transmts | ow frequency signals which

tend to propagate specifically all of North

Aneri ca.
Q Okay.
A Ckay.
Q So let's nake it so that the jury

understands this. The United States governnent,
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t he National Bureau of Standards broadcasts a
radi o signal which includes the correct tine,
right?

A. Yes, but VB is actually a digital

signaling that's decoded by a special type of

decoder.
Q Okay, so --
A. My watch recei ves WA/B
Q So you have to have sone

el ectronics which can decode that electronic
signal to figure out what the correct tinme is,
ri ght?

A. Yes.

Q And that's been going on for

decades, right?

A Yes.

Q Since the 1960s, correct?

A. Sure, sure.

Q All right. So you are using --

in Figure 5 you are using a WAWB receiver to set
the time of the real-time clock, correct?

A. Yes.

Q All right. So does that refresh
your recollection that claim1ll is using a --

rat her than using a non-volatile nmenory it's using
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a receiver of the correct tinme so if there's a
power outage it can reset the tinme?

A No, it's not working that way.
WAVB receiver is one exanple of the operational
system but in fact you'll notice that you go and
you set the real-time clock, but what if WAWB
isn't there when the power conmes back? What do
you do? \Where do you get the tinme?

You get the time fromthe non-volatile
menory, and at |east you start off at a good
point, a safe point where you keep your house
saf e.

Q OCkay, sir, if you |l ook at
claim1ll, you will see there's no non-volatile

menory as part of claim11.

A Ckay.
Q Ckay.
A It doesn't say the word

"non-vol atile".

Q Okay. Do you neverthel ess
consider a thernostat that uses a real-tinme clock
connected to a WWB receiver as a fail safe
real -time cl ock?

A. No.

MR. NI : QObjection, fornf
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THE W TNESS: No, because |I'Il give you
an exanple, and I'mgoing to do that |ive.
BY MR. WLLE:

Q You don't have to give an
exampl e. Just explain, please, sir.

A Well, I will. The last tinme this

wat ch has heard a WWB si gnal was on Decenber

the 10th at zero six hours -- six mnutes after
m dni ght. So there's not always reception of
WWB. It's not a lifesaving technique.

Q Ckay. So do you consider the

I nvention claimed in claim1l to be inferior to
the method claimed in claimone?

MR. NI: Objection, form

THE W TNESS: Not according to this
diagram | think it's superior. |It's definitely
the invention, and the fact that the witer wote
menory and he didn't wite non-volatile nmenory is
clearly described in Figure 5 as being
non-vol atil e nenory.

BY MR. WLLE:

Q Sorry, | am confused.
A Sur e.
Q Whi ch invention do you think is

superior, the one that uses the non-volatile
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menory to store the clock information or the one
t hat uses the WAVB receiver?

MR NI: Objection, form

THE W TNESS: The non-vol atile nmenory by
far.

BY MR WLLE:

Q Okay, thank you. If you wll
turn to Figure 1, please.

A. Figure 1. Go ahead.

Q Do you see Figure 1 is |labelled
"Prior Art"?

A. Ckay.

Q So you understand prior art is
sonet hi ng that came before your invention,
correct?

A Yes.

Q Al right. So what prior art are
you aware of that includes what is shown there in
Figure 1? \What thernostat are you aware of that
i ncl udes what is shown there in Figure 1?

MR. NI: Objection, form

THE WTNESS: | believe that we are
aware of a thernostat that's probably described in
a claimsonewhere that says "see Figure 1." If

you show me the detail, 1'll understand why this
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i s here.
BY MR WLLE

Q Okay. Well, it's indicated that
Figure 1 is prior art, and so ny question is
out si de --

A. " m not saying it's not, but
maybe the prior art is described sonewhere as per
Figure 1, and | would |like to know where that is.

Q So there is a description of
Figure 1, sir, but it doesn't say where this cane
from That's why |I'm asking you. Are you aware
of a thernostat that is prior art to your
i nvention that has the elenents shown in Figure 1?

A. | am because what was show ng
here in the box where the nenory is is a battery
t hat backs up that nmenory, whereas if you want to
go back to your original area where it showed
menory, it didn't show a battery.

Q Ckay.

A And | believe fromreading the
reference to that previous figure that you brought
me to, and | forget the nunber, was it five? That
in fact that doesn't have a nenory, and that is a
non-vol atile nmenmory. Just nentioning that.

Q Okay. So let's continue with
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Figure 1 here. So you were not the first one to
use a nmenory in a thernostat, correct?

A Correct.

Q Menori es had been used in
t hernostats for nmany years before you filed your
pat ent application, correct?

MR. NI: Objection, form

THE W TNESS: Yes, but | didn't use just
menori es.
BY MR. W LLE:

Q Under stood, sir, but |I'm asking
you about the prior art figure here in Figure 1 --

A. Why don't we say nenories that
were non-vol atile, okay, were not used in

t hernostats --

Q Okay - -
A. -- prior to ny invention.
Menories that were volatile rather, were -- okay,

there was a m stake, you could erase all of that.
Menories that were volatile were used in
thernostats prior to ny invention for the clock
means.
Q Ckay. To be clear, sir, you
agree that nenory, RAM nenory and ROM nenory had

been used in thernostats for many years prior to
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your invention, correct?

MR. NI: Objection, form

THE W TNESS: RAM nenory, yes. For what
pur pose woul d you define the use of ROM nenory?
BY MR W LLE

Q Well, for exanple, you m ght have
a program stored in the ROM nenory, right?

A. Ckay.

Q And that had been used in
thernostats prior to your invention, correct?

MR. NI : Objection, form

THE W TNESS: Yes, of course. |f there
were -- if there was any type of m croprocessor,
the processor needs to have an internal system
menory, otherwise it doesn't know what it is.
BY MR WLLE

Q Ckay.

A Coul d be a car, could be a
refrigerator, could be a toaster.

Q And m croprocessors had been used
in thernostats for many years prior to your
I nvention, correct?

A Correct.

Q And what you have | abell ed CPU9

in Figure 1, that refers to a central processing
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unit, correct?

A. Yes.

Q That could be a m croprocessor,
correct?

A Of course.

Q Al right. And there's also

sonet hing | abell ed cl ock; do you see that?

A. Yes.

Q Al right. You didn't invent
real -time cl ocks, correct?

A Correct.

Q You could buy a real-tine clock
chip off the shelf before -- for nmany years before
you created your invention, correct?

A. Yes.

Q And there is a unit called an

I nput / out put unit there; do you see that?

A. Sur e.

Q That is another device that you

did not invent, correct?

A. Correct.

Q A person skilled in the art had

used input/output units with m croprocessors for

many years prior to the filing of your

application, correct?

pat ent
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A. | hope so, because a CPU woul d
not work w thout that.

Q And one of the things the
I nput / out put unit can have is an anal ogue to

digital converter, |abel 27 there; do you see

t hat ?
Yes.
Q And that's another thing that
persons of ordinary skill in the art had used in

t hernostats for nmany years prior to your
I nvention, correct?

A Correct.

Q Al right. And do you see the
touchscreen that consists of a touch pad and

liquid crystal display; do you see that?

A. Yes.
Q Al right. And persons of
ordinary skill in the art had used touchscreens

prior to your invention in thernostats, correct?

A. Yes.

Q And - -

A Well, in thernostats prior to ny
i nvention, touchscreens, yes. WelIl, they have

used touchscreens as |l ong as touchscreens have

exi sted --
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Q Ckay.
A. -- to do many things.
Q Okay. And then there's a

tenperature sensor |abelled five; do you see that?

A um - -

Q On the right-hand side of
Figure 1.

A | see five. It's labelled

"therm stor."

Q lt's "S".

A "S", yes, okay.

Q "S" for sensor, | believe?

A Probably. Well, | don't
remenber. | nmean these things are too old.

Q Okay. You would agree that both

digital and anal ogue tenperature sensors had been
used in thernostats for many years prior to your
I nvention described in the '825 Patent, correct?
A. Yes.
Q And simlarly thernostats had
el ectronically controlled space conditioning
equi pnment for many years prior to your invention
described in the '825 Patent?
A. Can you say that again.

Q Simlarly for many years prior to
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your invention described in the '825 Patent,
thernostats had electronically controll ed space
condi tioning equi pnment, correct?

A Yes.

Q And space conditioning equi pment
can refer to a furnace, an air conditioner, a heat
punp, an enmergency heater or a fan, correct?

A. Correct.

Q Okay. Now you al so show in
Figure 1 a battery that has an isol ation diode
| abel |l ed 33; do you see that?

A Sure.

Q That's al so not something you

i nvented, correct?

A. Correct. This is prior art, and
it's a -- yeah, go ahead.
Q Yes. So having the space

condi ti oni ng equi pnment supply power to the
t hernostat through an isolation diode is sonething

that existed in the prior art, correct?

A. Yes.
Q And that had been used for many
years in the prior art before the filing of your

pat ent application, correct?

A Okay.
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Q You agree with that?

A Yes, that there would be an
I solation -- isolation diode in series with the
battery?

Q. Yes.

A. Yeah, that would make sense.

Q What's the purpose of the

I solation diode 33 as it was used in the prior
art?

A To prevent the battery from
chargi ng, because it's a primary battery, it's one
t hat depletes, and it would bl ock the current from
charging that battery when the thernostat is
properly powered up, and the battery could only

di scharge in one direction, and that only takes

pl ace when there's no power on the -- on the
actual bus -- power bus of the CPU circuit.
Q Okay. To be -- | amgoing to

need to go through each of those conponents again.
| need to ask you nore sonething nore about them
| should have asked you the first tinme. But you
don't disclose a newreal-tinme clock chip in this
pat ent application, correct?

A. No, we disclose a use of backing

it up so that it comes back to life at a safe
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poi nt .

Q Ri ght, but you didn't invent a
new real -tinme clock chip, correct?

A Correct.

Q Okay. And simlarly there's no
new nmenory device disclosed in this patent,
correct?

A. No, there's no new nenory. W
use existing conmponents. Obviously we don't
I nvent conponents. We invent products with
component s.

Q And simlarly there's no new CPU
or m croprocessor disclosed in the '825 Patent,
correct?

A. Correct.

Q There's no new isol ation di ode
di scl osed in the '825 Patent, correct?

A Correct.

Q There's no new space conditioning
equi pnment di sclosed in the '825 Patent, correct.

A. Yes, correct.

Q There's no new tenperature sensor
di sclosed in the '825 Patent, correct?

A. Correct.

Q There's no new i nput/out put unit
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di scl osed in the '825 Patent, correct?

A Correct.

Q And there's no new touchscreen
di sclosed in the '825 Patent, correct?

A. Correct.

Q For all of those conponents |
just asked you about, you were using off-the-shelf
conponents that sonmebody el se invented, true?

A. Sure. Just like everything el se
in this world. What about the 7,000 patents on
Tesl a, Tesla vehicles? They use only conponents
off the shelf.

Can | ask a question off the record out
of curiousity?

Q Yeah.

A You don't have to answer it, but
why do you ask all of these questions about
conponents that existed, because we need
conponents to exist in order to invent with?

MR N: Well --

BY MR WLLE

Q | am going to answer your
question fairly. I'mtrying to explore what you
contend you invented and what you contend you

didn'"t invent. [I'mjust trying to establish what
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you think is new and what you don't think is new.

A. | see.

Q Okay. So if we go to colum
five, line 38 --

A. Ckay.

Q -- do you see the sentence that

starts, "As a practical matter...?"
A. Ckay, | do.
Q Okay. So you state:
"As a practical matter, as the
state of the art of circuit
i ntegration progresses, nost or al
t he conponents of a programmabl e
t hernmostat according to the
i nvention may be incorporated as a
si ngl e configurabl e and
programmabl e integrated circuit or
in a very few chips."
Did | read that correctly?
A | would have to read it again.
But you read it well. | need to read it, because
it didn't sink in.
Q Ckay, read it once nore, please,
to yourself.

A. Yes, okay.
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Q | s what you are trying to convey
here is that the functionality of the thernostat
can be all conbined into one chip or could be in

separate chi ps?

A. Yes.
Q Okay. And that's sonething that
persons of ordinary skill in the art -- by the

time you made your invention described in the '825
Patent, persons of ordinary skill in the art

under stood that sonetines you took the functions
of multiple chips and conbined theminto a single
chip, correct?

A. Correct.

Q For exanple, mcrocontroller
chi ps were avail able prior to your invention?

A Correct.

Q And those could include the CPU
the menory, and a communications interface in the
sanme chip, correct?

A. Yes.

Q. Al right. So with respect to
your invention, the functionality of your
I nvention, it's not inportant whether the
functions are perforned by one chip or by a

collection of chips; is that correct?
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A That is correct.

Q And that's what you were trying
to convey in colum five in the sentence we just
read, correct?

A Yes. | think 10:00 o' clock and
nobody has said anything. Could |I take a quick
washr oom br eak?

MR NI: Yes.

MR. WLLE: This is a good time for a
br eak.

THE W TNESS: Okay, great.

VI DEOGRAPHER: Going off the record at
9:58 a.m
--- Whereupon recess commenced at 9:58 a.m ---
--- Upon resumng at 10:12 a.m ---

VI DEOGRAPHER: Goi ng back on the record
at 10:12 a. m
BY MR. WLLE

Q Okay, sir, when we broke we were

di scussing the '825 Patent. Do you recall that?

A. Yes, | do. Let ne just again go
t hrough the name and -- that's the cl ock one,
right?
Q The real -tinme cl ock, yes.
A. So, yeah, we're good.
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Q So you still have Exhibit 5 in
front of you, correct?

A. Yes.

Q All right. So one of the devices
that we discussed earlier that is in the claim of
the '825 Patent is the non-volatile nmenmory. Do
you recall that?

A. Yes.

Q Al right. Now you did not
I nvent non-vol atile nmenory, correct?

A Correct.

Q Non-vol atile nmenory existed for
many years prior to your invention, correct?

A. Yes.

Q Were you aware of prior art
t hernostats that used a non-vol atile nmenory for
pur poses other than storing the time in the clock?

A. | have never taken apart anyone
el se's thernostat and dissected to see what they
were doing, so | don't know how they used
non-vol atile nmenory, or if in fact they did, if
they were included in the mcroprocessor, but |
have not ever stunbled on anything that when you
unplugged it and nade sure the battery was

depleted that it came back to a normal |ife and at
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| east saved a hone.

Q Ckay.

A And didn't go to January 1st,
1999.

Q Okay. Are you aware of any prior

art thernostats that used a non-volatile nmenory to
save things such as the schedule for heating and
cooling that sonebody had programmed into the
t her nost at ?

MR. NI: Objection, form

THE WTNESS: | can't even answer that
question. No, |I'mnot aware.
BY MR WLLE

Q Okay. It is true that one
pur pose of a non-volatile nmenory is to store
things that you want still to be there if the
power fails when the power comes back on, correct?

A. Sur e.

Q That's one of the reasons
non-vol atile nenories were created, right?

A One of them

Q And that was known to electrical
engi neers prior to your invention, correct?

MR. NI: Objection, form

THE W TNESS:  Yes.
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BY MR WLLE:

Q So setting aside using the
non-vol atile nenory to store tine, you would agree
that it was within the general know edge of
persons skilled in the art to use a non-volatile
menory to store information that they didn't want
to be lost in the event of a power outage,
correct?

MR. NI: Objection, form

THE WTNESS: Yes, | -- it's obvious
that they would use not NV nenory to do many
t hings, but not this thing.

BY MR WLLE:

Q Okay. So one of the elenents, if
you |l ook at claimone, colum six, we are in
colum six, do you see claimone elenent (B)

there, "an interactive interface?"

A On the '825, right?

Q. Yes.

A Claim1(B)?

Q. Yes.

A Okay.

Q Do you see claim 1(B) recites,

"an interactive interface for a user to enter

programm ng information into said thernostat?”
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A. Ckay.

Q Do you see that?

A M hmrm

Q You need to say "yes" or "no".
A. Yes, | do, sorry.

Q If you say "m hmi or h'mmi' the

court reporter can't take you down accurately.
That's why | keep saying you need to say "yes" or
"no".

| understand, that's fine.

OCkay. So is "interactive

interface" a termof art?

A. s interactive interface a form
of art?

Q A termof art.

A It definitely is.

Q So what does it nean?

A It nmeans an interface that
interacts in a very or a potentially friendly way
but not necessarily. Interactive could be a very
poor quality stupid interface, but it still could
be interactive, meaning when you touch sonethi ng
or do sonething, you have a response.

Q Do all thernostat designers know

what an interactive interface is, do you think?
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A Today, yes. But Apple still
didn't get it right.

Q So where would | go to find the
definition of the term"interactive interface" as
it applies to a thernostat?

A. | don't know. You are asking ne
to define sonething |I have no idea about in terns
of looking for it in other |ocations or
references.

Q Well, is that a termyou canme up
with "interactive interface"?

A | would think so, but it's hard
to go back that many years. | just |ook at 2004,
and we know that's too many years ago for ne to
say, yes, | did or didn't. | don't know. | don't
remenber .

Q s interactive interface neant to
refer to any device that allows a user to enter
programm ng i nformation into a thernostat?

MR. NI: Objection, form

THE W TNESS: Not necessarily.

BY MR. W LLE:

Q Ckay. Then what is it supposed

to refer to?

A. lt's a word that we used at the
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time this was witten, and | can't dissect it nore
t han that because | don't renenber the tonal

di scussion and the intonations that it presented
at the tinme that we used that word to specify
sonet hi ng.

Q Okay. |Is an interactive
interface a definite structure?

MR. NI : Objection, form

THE WTNESS: | think to an extent. |
mean it has neaning or we wouldn't have used it,
so if you want to imagine what it is, then think
about the word "interactive" and stick it next to
"interface" and think about the options that are
avai l able to you the person reading it.

BY MR W LLE:

Q Well, soit's not -- look at the
| anguage there. It says, "an interactive
interface for a user to enter program --

A | think this is better for our
experts to understand.

Q. Well, 1I"m asking what your
understanding is. You are the inventor on this
patent, so |I'm asking you when you signed your
decl aration and said this was an invention, | want

to know what you understood it to nean, soO --
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A Why don't you ask me what date
and tinme | signed nmy application for this, because
| don't remenber that either

Q Ckay, well, let nme ask you this.
Have you ever seen an el ectronics catal ogue with
an interactive interface in it?

A. No.

MR. NI : Objection, form
BY MR WLLE

Q Okay. Have you ever seen a price
quote for an interactive interface?

A No.

Q Okay. In other words, what |I'm
getting at is interactive interface is not limted
to sonme particular definite structure, correct?

A Um - -

MR. NI: Objection, form

THE WTNESS: | object to your question,
because there may be a place in here where it's
defined in a way that makes sense for the
necessity of this invention.

BY MR. W LLE:

Q Ckay. So if it was defined, |

woul dn't be asking you this question, | guess. So

what | am asking you is is interactive interface
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supposed to be limted to a touchscreen?

A No, |I think if we |look at the
word, | didn't invent it.

Q Ckay.

A. So "interactive" is an adjective

t hat descri bes many types of objects.

Q Ckay.
A. Ckay.
Q So this is not limted to any

particular definite structure then; is that right?

A. Neither is the word "external" or
"source" or "and" for that matter. It's a word
used in the patent to describe the object which it
does quite well in ternms of targeting the
I nvention here.

Q Okay. So is an interactive
interface, as stated in the claim just sonething
for a user to enter progranmmng information into
t he thernostat?

MR N: Object to form

THE WTNESS: | have to find out what
t hat neans one day.

Ask nme that question one nore
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BY MR WLLE:

Q Yes. So is interactive interface
sinply neant to refer to a device that allows the
user to enter programm ng information into the

t her npst at ?

A. Not necessarily.

Q Well, what is it neant to refer
to then?

A. To use, to do many things, to

program you know, to engage, to set a status. |
nmean there are just so many different things that
you would do with the beauty of an interactive

i nterface.

Q OCkay, fair enough, but the only
function recited for the interactive interface in
claimone is for a user to enter programr ng
i nformation into said thernostat, right?

A | think in this case, we are

referring to entering the tinme, and --

Q Actual ly not, because the
time is --
A Where's the area again that we
are reading? | don't want to guess.
Q 1(B); do you see that?
A l"mdrifting here. Claim1(B),
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okay, so we are here. There has to be an
interface, and in our case it's interactive.

Q Right. And all I'"mgetting at is
what the claimsays is the purpose of that
interface is for a user to enter programm ng
information into said thernostat. Do you see
t hat ?

A. Ckay. And so?

Q Okay. And so an interactive
interface is not sonmething that's defined in a
t ext book somewhere; is that right?

A | don't know that.

MR. NI: Objection, form

THE WTNESS: That's a very broad
questi on.

BY MR WLLE

Q As we sit here today, you are not
aware of a definition of "interactive interface"
in a dictionary or a textbook for electronics, are
you?

A | can't answer that because if |
went on an Al website which has read every single
book in the world, okay, |I'msure you would find
somewhere an interactive interface, so, in this

case, we used the word to describe the input neans
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to the thernostat.

Q Ckay.

A So as an exanple, it's used that
way in this claim

Q Right. And so it's not -- it
could be any input neans, it's not limted to any
particul ar structure, correct?

A. Yes, |ike wheels, everything's
interactive. |If you create sonething you get a
reaction, and then that reaction can be very
descriptive in terms of -- | don't want to go off
topic and get away fromthe ' 825 Patent.

Q You kind of are going off topic.

A. | don't know what you are
alluding to either.

Q Let ne ask a question a slightly

different way --

A. Tell nme what you are | ooking for
specifically. 1'll answer.
Q It's very sinple. |1'masking you

is this limted to a particular electronic
structure or could it be any interactive
I nterface?

A. Well, it depends how it describes

an interactive interface. Does it say it has a
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touchscreen? What is the interaction caused by in
here? What does it say it is?

Q Yes --

A. | "' m going by the face val ue of
this docunment, and if you show nme where it shows
specifically what the operable is, then | wll

understand clearly the neaning of your question,

because you'll be pertaining to that action that's
descri bed somewhere here, but | don't know where
it is offhand. | haven't seen this in years.

Q Okay. As we sit here today, are

you aware of a particular structure that the term
"interactive interface" is neant to refer to?

A. After -- what's the date of this
patent? 'l tell you when | last read it. So it
nmust have been read in full probably prior to
2004, so I'm not aware of anything in that mnuch

detail at this tine.

Q Ckay.
A Okay, |'msorry.
Q. Okay. Earlier | asked you sone

guestions about an isolation diode; do you recall
t hat ?
Yes.

Q Woul d you know i f you | ooked at
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an isolation diode if you | ooked at a schemati c,
woul d you know -- could you tell if sonmething was
used as an isolation diode?

A. Usual |y, yes.

Q Let ne hand you what's been
mar ked as defendant's Exhibit 7, which is US
Pat ent No. 4,799, 176.
--- Exhibit 7: US Patent No. 4,799,176 ---

BY MR- WLLE

Q If you | ook at Figure 2.
A Fi gure 2.
Q And if you | ook smack in the
m ddl e of Figure 2, you will see a diode |abelled

"142" next to a battery.

A Ckay.

Q Do you see that?

A Yeah, | see it.

Q And if you would like to | ook at
that diode is discussed at colum six, |ine 49.

A Col um six, line 49?

Q. Yes.

A | find this is very far off topic

of what the nmeaning is of a non-volatile clock.
don't even know why we are here. What is it

again? \VWere would I find it?
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Q Col um six, |ine 49.
A. | would have to start | ooking

t hrough this whole thing. Do you want nme to do

that? | need to | ook at 138 --

Q Let ne ask you to | ook at 54,
colum six, line 54.

A Col um six, |ine 54.

Q O the colum six, line 54 of the
text.

Ckay.
Q It says:

"A battery 140, such as a 9-volt
transi stor battery is connected at
its negative termnal to the
regulator input termnal 112 via a
bl ocki ng di ode 142 with its
positive term nal connected to
ground. "

Did | read that correctly?

A You did, but now | want to review

it here. So | don't know what you are getting at

but 1'lIl look at it for a sec.
Q My question is is this
describing -- is 142 an isolation diode?

MR. NI: Objection, form
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THE W TNESS: Does it say the voltage of
battery 1407?

BY VR. WLLE

Q It said 9 volts. It says it
could be a 9-volt battery.

A. Does it say the val ue of
resi stor 1487

Q. No.

A So fromwhat | could see here, it
| ooks |i ke when the voltage goes to a different
l evel, it turns this battery on. Were's the
m nus 30 volts com ng fronf

Q Well, this is a thernostat, so
m nus 30 volts typically cones fromthe furnace,
correct?

A Well, no, it probably conmes from
rectify 24 volts AC to conme as high as 30 volts.

Q Okay, sorry, but ultimately the
power cones fromthe furnace in a thernostat,
correct?

A Well, it cones fromthe furnace
room There's a transformer maybe at the furnace,
a central transfornmer in nmany cases.

Q Yes. In prior art thernostats,

power canme fromthe furnace, not fromthe
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thernostat itself, correct?

A. Yes, power rarely cones froma
thernmostat. It conmes fromthe actual systemquite
often, but | don't know what this has anything to
do with --

Q When you say "the actual system”
you nmean the heating and air-conditioning system
correct?

Yes.
Ckay.

A | don't understand where you are
going with this diode.

Q "' masking if that diode 142
there appears to you to be an isolation diode --

A Well, we don't call it isolation.
If anything, it's just to create no effect on
charging that primary battery. Do you know what a

primary battery is?

Q Right. Let nme ask you it this
way. |If we |ook at Figure 1 --
A. Do you understand the difference

bet ween a secondary and a primry --
Q Sir, I''masking the questions.
Pl ease just answer ny questions, okay. You can

depose ne a different day.

Page 118

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 118




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

If you |l ook at Figure 1 of your patent,
you show an isol ation diode in your patent,
correct?

A Yes.

Q All right. 1Is the diode in
Patent 4,799,176, based upon your quick review of
the schematic and the passage we just read in the
specification, performng the sane function as the

i sol ation diode 33 shown in Figure 1 of your

pat ent ?

A | don't know.

Q Ckay. So earlier when you said
you t hought you could tell if something was an

I sol ation diode |ooking at a schematic, you were
wrong about that?

A | could if you had a few hours.
| didn't draw this schematic. |[If you want ne to
tell you what the triac does in there, or anything
el se, | would have to study it to see what port
switches. | would have to see what biasing on
t hat di ode, okay, creates a condition and what's
going on. But you are giving ne sonething and
asking nme to describe detail of sonme frivol ous
circuit that has nothing to do with what we are

doi ng.

Page 119

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 119




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q Okay, let's go back to Figure 1
of the '825 Patent. So you see one thing in
Figure 1 is the input/output unit, correct?

A. Let me get to that one. Ckay,
Figure 1 is the input/output?

Q Yes. Do you see the input/output

unit shown in Figure 1?

A. Yes.

Q What is an input/output unit?

A. It's obviously described as a
nodul e here. | nmean it's a box, and it has a

various | see Ato D converters, which are 27.
"' m not reading the description, but I would think
that would go to various sensors, et cetera.
A to D's have very broad use. O course it's
reading -- it could be reading the touch pad,
because touch pads can be anal ogue devi ces, not
necessarily though.

Q Okay. |Is the input/output unit
as shown here, it's separate fromthe
m croprocessor, correct?

A Un it's showing it in terns of
how it works. |t doesn't necessarily nmean it's
not integrated in the CPU.  Today it would be

obvi ously because we are today, okay. So what is
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your question?

Q Sorry, when you say it's show ng
It as to how it works, are you saying this is a
functional diagranf

A. It's a diagramto explain the
vari ous aspects of the device of the operative,
and again we know that in the future from when
this was witten, or at that tinme in fact it could
have even been integrated into the nicroprocessor.

Q Okay.

A Because CPUs have 10O, This is
what makes up a conputer, is if it has |10 and
menory, then it has to be a conputer

Q s the input/output unit limted
to a particular structure?

A Not necessarily. Wen you buy a
m croprocessor, it has to have IO, and nenory and
a CPU, and it needs a clock of sone sort, whether
it's areal-time clock or a clock, to just clock
each cycle so that it executes an instruction, or
in the case of nVidia, four instructions in one
cl ock cycle.

Q Let's go back to the WWB
receiver.

A. Sur e.
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Q Did you ever build a thernostat
with a WWB receiver?

A No, but | use WWB for a |ot of
t hings, including calibration.

Q Okay. And you can buy an
of f-the-shelf chip to use as a WAB receiver,
correct?

A. Easily. It's in my watch.

Q Are you aware of any prior art
thernostats that use WWB receivers?

A. No, |I'm not, and they are not
reliable. | wouldn't ever use a WAVB receiver in
sonet hing that you needed it to conme back, unless

you lived in Colorado right next to Fort Collins.

Q If you turn to colum six of the
' 825 Patent.

A. Ckay.

Q If you |l ook at line 33 to 49.

A Ckay.

Q Do you see where it says:

"It should be noted that precision
time (from for exanple, the

National Institute of Standards and
Technol ogy) is al so avail able on

the Internet such that it is
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contenpl ated that source 50 can
receive its tine signals via that
medi um "

Did | read it correctly?

A. Sure.

Q Havi ng a source of tinme available
on the internet, that is not something you
I nvented, correct?

A. Correct.

Q That was avail able -- a source of
accurate tinme was avail able on the internet for
many years prior to your filing your patent
application, correct?

A. Yes.

Q And are you aware of devices that
use the time available on the internet to set a
real -time clock in the device?

A. Sur e.

Q Were you aware of devices prior
to your invention that used the internet to set

the tine on a cl ock?

A. Yes.

Q What devices are those?
A. Computers prinmarily.

Q Okay. Conputers that are
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connected to the internet?

A. Yes. |I'mnot understandi ng your
question is related -- is this all related to the
' 825 Patent, this discussion?

Q. Yes.

A | don't know why we are dwelling
on this for such a | ong period when the object of
the invention has virtually nothing to do with al
of the peripheral elements, but in fact describes
how we wite into a nmenory chip and we preserve
the time indefinitely until the end of tine
literally.

Q Okay, let's go to claimone of
the ' 825 Patent again, please.

A Ckay.

Q So claimone of the '825 Patent
recites a sensor input --

A Cl ai m one of the 825. Hang on.

Sorry about that. What's the colum on it?

Q Col utmm seven
A. Ckay.
Q Do you see where it says, "a

sensor input coupled to said tenperature sensor
for receiving said electrical signal therefronP”

A. G ve ne a nunber. In colum
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seven, | see --
Q (D) (3)(a).
A Sensor input coupled to said

tenperature sensor, that's correct, for receiving
said electrical signal therefromand a controlled
signal. Ckay, go ahead.

Q Okay. So the input, the sensor
I nput perforns the function of receiving an
el ectrical signal fromthe tenperature sensor
according to claimone, correct?

A. Yes.

Q And there is no discussion of the
structural details regarding the input, correct --

MR. NI : Objection.

BY MR. WLLE

Q -- in the specification?
A There's no di scussion
regarding -- | find it getting warmin this room

do you notice that? It's not what it was when we
wal ked i n.

Q Yes, it was too cold, and so
peopl e asked for the tenperature to be turned up,
SO --

| see.

-- that's why it's getting
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war mer .
A. | would say it's over 71 right
NOW.
Q Back to nmy question. M question
is does the specification of the '825 Patent

di scuss any structural details of the input?

A Un | don't know. You are asking
me to --

Q well --

A Did we review the specification?

| don't think so.

Q For exanple, |look at Figure 1.
A. Ckay.
Q You agree there's no structural

details of the input shown in Figure 1, correct?
A VWhen you say "structural

details,"” be nore specific, please.
Q s there any circuitry disclosed

for performng the function of the control input?

A No, because --

Q. The sensor input, sorry.

A Way shoul d there be? That's
beyond a conponent |evel. That's an integrated

| evel on a chip, so there's no reason to describe

anything nore than a bl ock. Just as when we

Page 126

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 126




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

descri be a m croprocessor, we don't draw up the
schematic of it.

Q Okay. And simlarly you woul d
agree that there's no circuitry described in the

specification for the control output, correct?

A Yes, correct.

Q So if --

A. But let nme just add this. W do
have the nodule, I'Il call it a nodul e because
it'"s within a rectangle and it's described well in

ternms of English sinple | anguage, and there's an
I O, an input/output unit, and that 10O goes to the
conditi oned space. You see the tenperature
sensor, okay. You also see the ability to switch
t he space conditioning equi pnent, because you send
nessages to it in one way or another, whether it's
a relay or a serial nessage, it's still
controlling the space condition equi pnent --
conditioning equi pment. So you really see every
el ement in here, but you have got to be able to
understand this.

Q Ri ght, so but ny particular
question is whether there's any particul ar
structure disclosed for the sensor input?

A. When you say "structure", could
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you define that word.

Q You don't have a circuit that
shows how the sensor input works; isn't that
ri ght?

A. You are still not deeply enmbedded
into this question. You have a -- you don't have
any circuit here, you have bl ock diagranms, and you
understand that we -- | hope -- are you an
el ectrical engineer?

Q | happen to be, sir, yes.

A Okay, | think that's very
I nportant, and --

Q Let ne rephrase the question.
Wuld it be fair to say that the sensor input and
the control output are only described at a bl ock

di agram | evel ?

A. Correct.
Q That's all | was getting at.
A. Well, that's great. W just

saved anot her half an hour.

Q. Okay. And that's true of all of
the five patents we have | ooked at today that
refer to the sensor input and control output,
correct?

MR. NI: Objection, form
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THE WTNESS: | don't remenber that.
BY MR- W LLE:

Q Okay. Let's go through them one
by one. So let's ook at the '555 Patent.

A. So everything is bl ock diagram

Q Okay, everything is block
diagram To be clear, you have Exhibit 4 of the
'555 Patent in front of you, correct?

A Yes.

Q And the control input -- sorry,
the sensor input and the control output are
descri bed at a bl ock diagramlevel in the '555
Patent, correct?

A. Sur e.

Q Al right. And if you would take
out Exhibit 3, which is the '318 Patent.

A. Ckay.

Q You woul d agree that in Exhibit 3
the sensor input and control output are also only

descri bed at a bl ock diagram | evel, correct?

A. Exhibit 3. Okay.

Q s that true?

A Yes.

Q Al right. 1f you take out

Exhi bit 2, please, the '075 Patent.
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A Can | ask you are you able to

under stand nmy bl ock di agrans?

Q Yes, yes.
A. Ckay, so I'mtrying to understand
what you are getting at therefore. |If you

understand it and | understand it, then it nust be
very crystal clear

Q So you have the '075 patent in
front of you, sir?

A. Yes, sure.

Q And in the '075 Patent the sensor
I nput and control input are only described at a
bl ock di agram | evel, correct?

A. Yes, correct.

Q The final one is Exhibit 1, the
'739 Patent. Do you have Exhibit 1 in front of
you?

A. | do.

Q And in the '739 Patent, the
sensor input and control output are only described
at the block diagram|evel, correct?

A. Yes.

Q If we could go back to Exhibit 5,
which is the '825 Patent, please.

A Okay.
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Q So returning to claimone, the
control output --

A Okay.

Q -- when it says, "a control
out put coupled to the space conditioning equi pnent

for issuing control signals thereto,” do you see

that? First of all, do you see that?
A. No, but | heard what you said.
Q Wel |, okay, so claimone, elenent

(D)(3)(b) refers to, "a control output coupled to
t he space conditioning equi pnment for issuing

control signals thereto."

Correct?
A. Yes.
Q Al right. So space conditioning

equi pnment, that's like a furnace or an

air-conditioner, correct?

A M hmrm

Q. Yes?

A Yes, that's right.

Q. Al right. And issuing control

signals thereto, that's turning the furnace on so
heat conmes out of it and then turning it off when
the tenperature is hot enough, correct?

A. Yes, and as you are saying it,
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I|"mfollow ng you on the bl ock.

Q Ckay.
A Okay.
Q Al right, and, simlarly, that

could be turning the air-conditioning on so cold
air comes out, and then when it's cold enough, it
turns the air-conditioning off, correct?

A. Correct. | nean there are many
things that could be done with a block like this
that tell you that it's a thernostat system

Q Right. And thernostats have been
controlling furnaces and air-conditioning
equi pment el ectronically for many years prior to
your invention, correct?

A Yes. |'msure we both understand
| didn't invent the thernpstat per se. There's a

specific invention described here.

Q Okay, let's go to colum one,
pl ease.

A Col umm one, okay.

Q. Col um one, line seven through

ten, do you see the, "Field of the Invention"
t here?
| do.

Q And it says:
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"This invention relates to the art
of thernostats and, nore
particularly, to a programmbl e
t hernostat incorporating a fai
safe real-time clock and which does
not require battery or other backup
device in case of a power failure."
Did | read that correctly?
A You di d.
Q Al right. And that statenent
refers to other backup devices; do you see that?
A. Where's that? | see, hang on.

Does not require battery --

Q Or ot her backup device?

A. -- in case of a power failure,
correct.

Q Al right. So another type of

backup device that we discussed earlier would be a
super capacitor, correct?

A. Yes.

Q. Are there any others besides a
battery or supercapacitor that you are aware of
t hat have been used in thernostats?

A. No.

Q Okay. So this is the first
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statenment in the text of your patent in the
speci fication, correct?

A Okay, yes.

Q And that nakes clear that your
invention is focussed on a fail safe real-tine
cl ock, correct?

A. Yes.

Q As we discussed earlier.

Your goal was to make the clock fali
safe in the event of a power failure, correct?

A. Correct. In the event of a power

failure, let ne elaborate a little --

Q well --
A. -- whereby the battery or the
backup capacitor -- supercapacitor has failed or

is not existent any |onger, because when it fails
it's no | onger existent.

Q Right. So to be clear, your
I nvention focussed on a way to set the tine on a
real -time clock after a power failure wthout
using a battery or a supercapacitor, correct?

A Correct.

Q And in your view there were
di sadvantages to using a battery or a

super capaci tor that we discussed earlier, right?
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A Correct.

Q If we go to colum two --

A Okay.

Q -- you say on |line 18, you see

t he paragraph that begins, "Mdst commonly..."

A. Yes.

Q Ckay. You say:

"Most commmonly power to a
programmabl e thernostat is supplied
fromthe controll ed space

condi tioni ng equi pnent, and either
a battery or very high capacity
capaci tor provides backup power to
ri de out equi pnent power failure
until power is restored.” [as read]

Did | read that correctly?

A. "Il have to read it again. |
want to tell you I find it's getting too hot in
here and | can't work in this. I'msorry, if you
find this cold, naybe it's your Texas bl ood.

Q. [t's not ne.

VI DEOGRAPHER:  Sir, your m crophone went
off with your jacket.

THE W TNESS: Maybe it's good thing.

" mtal ki ng about the tenperature in here --
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MR. WLLE: At a break, we'll adjust the
t enper at ur e.
THE WTNESS: Do you not find it too
warm no matter where you are fronf?
MR. WLLE: | don't.
COURT REPORTER: You can just turn it
down.
THE WTNESS: It nust be 75. | I|ike
warm but that's too warm
BY MR WLLE
Q Okay. So referring again to
colum two, it says:
"Most commonly, power to a
progranmabl e thernostat is supplied
fromthe controll ed space
condi ti oni ng equi pnrent, and either
a battery or very high capacity
capacitor ('super cap') provides
backup power to 'ride out'
equi pnrent power failures ('outage')
until power is restored.”
Did | read that correctly?
A Yes.
Q Al right. And that's referring

to prior art thernostats, correct?
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A. Correct.

Q Al right. And that says, "Most
commonly, power to a thernostat is supplied from
the controlled space conditioning equi pnent,”
correct?

A. Yes, it makes sense.

Q In other words, in the prior art
it 1s quite common to supply power fromeither the

furnace or the air-conditioner, correct?

A Well, the power transfornmer is
too big to fit into anything. It's the size of a
t her nost at .

Q So there's -- there is a

transformer at the furnace or the air-conditioner
that supplies the power to the thernostat,
correct?

A. Correct.

Q Okay. Now continuing, it says,
"However, these are not fail safe expedients,"” and

it goes on to explain batteries have to be changed

and super caps fail; do you see that?
A No, but it's true.
Q Well, ook at the | anguage there.
A. Ckay.
Q. Do you see where it says,
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"However these are not fail safe expedients --

A. A battery of very high --
super capaci tor, okay. "However, these are not
fail safe expedients.” Yes, okay.
Q When it says, "However, these are

not fail safe expedients,” that's referring to the
use of batteries or supercapacitors to keep backup
power for a clock, right?

A. Correct, yes.

Q And then the patent goes on to
di scuss the disadvantages of batteries and
supercapacitors, correct?

A. | woul d hope so.

Q Okay. So your invention focuses
on making the real-tinme clock fail safe w thout
the use of the batteries and supercapacitors,
correct?

MR. NI: Objection, form

THE WTNESS: O as it describes, when a
supercapacitor or battery fails and nobody
realizes they don't have this safety, you know,
ripcord any longer in their thernostat.

BY MR WLLE
Q In fact don't you describe a

feature of your invention is that no source of
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backup power
A

shoul d.

Q

elimnates the need for backup power sources,

correct?

A

if it's non-volatile nenory.

Q
A

second.

o > O »F

is required?

Correct. Perhaps | do and |

Ckay. So your invention

At | east this backup power source

Ckay.
The one you descri bed.

Let's go back to colum two for a

Ckay.

Li ne ten.

Go ahead.

It says:
"Some programmabl e t hernostats
i ncorporating a vacati on node of
operation al so provide for storing
the date and even the tine of day
that the occupants of the
conditioned space will return such
t hat operation of the space
condi ti oni ng equi pnment nay

automatically earlier be returned
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to a normal node of operation in
anticipation of the return of the
occupants, thus ensuring a
confortable tenperature in the
conditi oned space at that tine."

Do you see that?

A. Yes.

Q And that's referring to prior art
thernostats, correct?

A. Let ne just check that. Okay.

Q VWhat prior art thernostat are you
aware of that worked in the manner in the passage
we just read?

A. Well, I would have to | ook at the
whol e enconpassi ng background of the invention to
under stand how this paragraph relates to either
the prior art or the current invention, because
l"'m-- as | nentioned, | may be deficient in
understanding this. And if we read it in a
non-1linear format, it becones incoherent as to
what came first.

Q So it's a sinple question, sir.
What prior art thernostats are you aware of that
woul d adjust the tinme based upon the tine sonebody

was expected to be hone fromtheir vacation?
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A Qur product did that.

Q You are describing the prior art
here in this passage --

A. Well, maybe it was a prior art.
| don't know. If it says it's a prior art, then
it may have been a prior rel evant.

Q Okay, are you aware of a prior
art thernostat as we sit here today that works as
descri bed in the passage we just read?

A That remenbers the date and
everyt hi ng?

Q Yes, that renenbers the date and
time sonebody is com ng hone --

A "' mnot aware. | don't know. |
don't know the answer.

Q Al right, thank you. If you

woul d pick up Exhibit 3, please, the '318 Patent.

A ' 318 Patent ?
Q Yes. Did your patent attorney do
a patent search before filing this patent

application?

A In theory. | would have to | ook
at it and see what he cited and then see if any of
this jogs nmy nenory. He has references cited so

we have to say yes.
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Q Was it your practice to do a
prior art search before you filed any patent

application?

A More often than not. | don't
remenber the past. It's too many years ago.
Q OCkay. Have you done any

searching in your personal docunments to see
whet her or not you have prior art searches rel ated
to any of these patents?

A. Un | don't think | would, to
give you a straight honest answer.

Q Ckay.

A. But certainly there will be a
time, if | could just find it, when I could start
| ooki ng at tonnes of stuff that could represent
the artifacts of this old conpany.

Q Have you done a search to
det er m ne whet her you have any evidence of the
time that you first thought of the ideas that are
descri bed --

A. | have not yet.

Q -- in any of these patent
applications?

A No. I've tried with various

sinple things, but anything nore than sinple in ny
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definition is very conplex and very tine

consum ng.

Q Okay. Let's look at the '318
Patent, colum two, |ine seven.

A. Okay, so we are flipping back to

a new horizon, right?

Q Yes, we are |ooking at the '318
Pat ent ?

A. Okay. My | ask why we flip,
rather than just work in serial?

Q No, you can't. | ask the
questions, sir. Please just answer ny questions.
You are wasting our tinme when you ask ne
gquesti ons.

A Well, | just think this format is
nore of a waste of tine.

Q Well, sir, this is the format
that the court set up, so unfortunately |I have to
follow the format that the court set up, so --

A Well, | appreciate your --

Q. --and I'mlimted in my tinme and
I|"mgoing to ask for nore tinme if you continue to
I nterrupt my exam nation by asking nme questions.
|"ve tried to be courteous when you ask me

guestions. 1've even answered sonme of your
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question, but I would ask you to stop asking ne

guestions --
A "Il do ny best.
Q -- you are wasting ny tine.
A. It's just that | thought that

woul d be the nost |ogical way, and | have never

been through this, and I don't know your

met hodol ogy. |I'mtrying to understand it.

Q Okay. So if you |l ook at
colum two, |line seven of the '318 Patent, do you
see the sentence that starts, "In sonme nodern

thernpstats...?

A. Col um seven? Gkay. Do you nean
the -- you nean columm seven, okay.
MR N: [It's colum two, |ine seven.

THE WTNESS: It's colum two, |ine
seven?

BY VR. WLLE

Q. Colum two, |ine seven.

A Thank you. Okay, so let ne just
put a mark in. Let nme |look at the topic of this
pat ent again, because now | have got to erase
batteries and backup and nenory from nmy m nd.

Okay, go ahead, pl ease.

Q Okay. |If you look at colum two,
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line seven, it says:
"I'n some nodern thernostats
virtual buttons are presented on
the LCD itself which is juxtaposed
with a touch pad to effect an
interactive touchscreen.”

Did | read that correctly?

A You di d.

Q So you were saying there that
there are other thernostats that included virtual
buttons on a touchscreen, correct?

A. Yes, okay.

Q What prior art thernostats were
you aware of prior to filing this patent
application that included virtual buttons?

A None.

Q Okay. Well, why did you say in
your patent in sone nodern thernostats, virtual
buttons are presented on the LCD itsel f?

A Well, again, let nme just see what
they say. [reading to self]. VWhat's the date of
the first patent that | have on touchscreen?

Q Sorry, | don't know the answer to
t hat questi on.

A. "Il take a | ook. This is the
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background of the invention, and we are referring
to the invention, and when we say "in some nodern
thernostats,” I'mnot sure if this just referring
to our thernostats and the previous filing dates
of them Sorry, that's what | see.

Q Okay. So were you aware of prior
art thernostats at the tinme you filed the '318

Pat ent that included virtual buttons?

A. Only m ne.

Q Okay.

A And, again --

Q Did you | ater becone aware that

there existed thernostats prior to yours that

i ncluded virtual buttons?

A Virtual being dot matrix buttons?
Q Any virtual button.
A A virtual button is one that

woul d typically be dot matrix, because it would be
virtual, which means it could norph into different
shapes, sizes or objects, okay, and, no, | was not

awar e of that.

Q Okay.
A Because it didn't exist.
Q Let's go to colum two, |ine 40,

pl ease.
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A | f you could just for a second, |
want to | ook up a word, okay; do you m nd?

Q Yeah, | do. | would like to nove
on. There's no pending question so there's no
need to | ook up a word.

A Okay.

Q So colum two, |ine 40 states:

"Di spl ayed information for a
programmbl e t hernostat generally

i ncl udes such things as

envi ronment al conditions, heating
and/ or cooling equi pnment operation
or non-operation, operational nodes
of the thernostat and the like."

Did | read that correctly?

A | have to read it again. [|I'm
sorry, I'"'mjust not digesting it any longer. It's
col um nunber 377

Q Col um two, |ine 40.

A Colum two, line 40, okay.
General ly includes such things as environnent al
condi tions, heating and/or cooling equipnment
[reading to self] -- such things environnental
conditions. Heating or cooling equipnent

operation. [reading to self].
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" m having a hard time understanding
this. Again, I"'mnot wired to read these patents
in the way that you do.

Q Yes. |Is the statenent at |ines
40 to 44 true?

A | don't know. It's sort of going
in my eyes, but it's not registering.

Q Well, let's try it this way, sir.
You were aware of thernostats prior to your
i nvention that displayed the word "cool"™ when the
thernostat was in the cooling node, right?

A That's correct.

Q And you were aware of thernostats
prior to filing your patent application, prior to
your invention, that displayed the word "heat™
when the thernostat was in the heating node,
correct?

A That's correct.

Q Al right, fair enough. Let's go

to columm three, please.

A. Ckay.

Q Bottom of colum three, line 66,
do you see the sentence that begins, "In the prior
art...?"

A. Okay, | see it now, yes.
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Q

Did | read that correctly?

A

Q

art thernostat where you press a virtual button

that shifts

A.
Q
air-conditioning to heating node, correct?
A
Q
A.

not sure what the word "shift" could nean, because

in --
Q
A
don't shift

totally portable and transportable. Um you may

It says:
“"I'n the prior art, touching the
first virtual button will shift the
programmbl e thernostat fromthe
air-conditioning node to, for
exanmpl e, a heating nmethod such that
the associated text would change to

"heat' ."

You di d.

And so that is describing a prior

Does it --

-- the thernpstat from

Ckay.
Yes?

Yes, but it says "shift" and |'m

well --
In a true virtual button, you

t hi ngs necessarily, virtual being
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shift, but you would also norph, and that's a
better word, because you have dots to play wth,
not characters. Whereas with a fixed button, you
woul d shift something. 1It's very different.

Q My question to you, sir, is do
you know what prior art thernpstat is being

referred to in the sentence that | just read?

No, | don't know which one.
Q Okay
A But - -
Q Let nme ask you to turn to columm
six, lines 34 to 42.
Ckay.
Colum six, lines 34 to 42 says:

"It may be noted that integrated
circuit chips including all the
processor conmponents with all the
necessary interface conditioning
circuits are available off the
shel f and are under constant
refinement for increased power."

Ckay.

"The subject invention only

requires the capabilities of a
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processor such as the processor 1,
and off-the-shelf integrated
circuit processor chips my be used
to advantage in the subject
t hermostat system "
Did | read that correctly?
A Pretty well.
Q Al'l right, and what you neant by
that, if we |ook at Figure 1, okay, so if we | ook
at Figure 1 of the '318 Patent, it should be the

second page of the docunent.

A. Ckay.

Q O the third page actually.

A. | got it.

Q Do you see Figure 17?

A Yes.

Q Al right. So what you meant by

the passage we just read was that any of the
conponents shown there in Figure 1 can be
purchased off the shelf, correct?

A Correct.

Q Al right. And | guess we could
go through every conponent one by one again |ike
we did with the other patent, but would you agree

that the '318 Patent does not disclose any new
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conponent as shown in Figure 1(a)? Like all of
t he conponents are old is ny point?

MR NI: Objection, form

THE WTNESS: | don't quite understand.
You are wanting ne to put --

BY MR WLLE:

Q | will tell you what, we are
going to need to go through it one by one. 1In the
' 318 Patent you did not invent a new nenory,
correct?

A Correct.

Q You did not invent a new

real -time clock, correct?

A Correct.

Q You did not invent a new CPU
correct?

A. Correct.

Q You did not invent a new

I nput/out put unit, correct?

A | didn't invent any of the
conponents used to fabricate this product.

Q OCkay. In the '318 Patent you did
not invent any new conponents -- there's a nunber
of conmponents shown in the Figure 1 of the '318

Patent, correct?
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A Ckay.

Q True?

A Say that again.

Q There are a nunber of conponents
illustrated in Figure 1 of the '318 Patent,
correct?

A There are a nunber of
conponents --

Q Forget it, we are going to do it
my way. Sir, you did not invent a new touchscreen
in the '318 Patent, correct?

A Correct.

Q You did not invent a new
tenperature sensor in the '318 Patent, correct?

A. Correct.

Q You did not invent new spacing
condi tioning equi pment in the '318 Patent,
correct?

A. Yes, correct.

Q You did not invent a new Ato D
converter in the '318 Patent, correct?

A Correct.

Q You did not invent a new
i nput/out put unit in the '318 Patent, correct?

A. Correct.
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Q Okay. And all of the hardware
conponents that we just discussed in Figure 1 of
the '318 Patent had been used in thernostats prior
to your invention, correct?

A Un |'mnot so sure of that,
because this is virtual touchscreen coupled
with -- yeah, it's virtual touchscreen coupled
wth dot matrix. It's very different. Virtual
touchscreen is a real -- that's how we use
anal ogue input. It's an anal ogue device, a cheap
touchscreen which your devices that existed before
this were just --

Q Ckay.

A. -- located parts of a piece of
gl ass and you had to touch any area in that
| ocation to cause an effect, not just one specific
per portion, whereas when you get to virtual
products you can programthe -- call it pixels,
even though we are tal king about a touchscreen,
you can program the npst m nute point on that
screen, and you could expect sonmething only in one
| ocation to get a result.

Q Sir, you didn't invention a new
touchscreen in the '318 Patent, correct?

A. No, but then you said used in
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prior products. | don't think anybody used

resistive or capacitive touchscreens back then.

Q Okay, soO --
A. Not in thernostats.
Q So nenories were used in

thernostats for years prior to your invention,

correct?
A M hmm
Q "yes" or "no"?
A. Yes.
Q CPUs such as m croprocessors were

used in thernostats for many years prior to your
i nvention?

A. Yes.

Q "Il tell you what, let's make it
si npl e, because instead of doing this for all of
the patents, you would agree that nenories were
used in thernostats prior to your invention for
any of the five patents, correct?

A. Yes.

Q. And you woul d agree that
real -time clocks were used in thernostats for many
years prior to your invention for any of the five
patents, correct?

A. Yes, yes.
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Q You woul d agree that CPUs such as
m croprocessors were used in thernostats prior to
your invention of any of these patents, correct?

A Yes.

Q And you woul d agree that
I nput / out put units were used in thernostats prior
to your invention of any of these patents,
correct?

A That was -- what was the | ast
one, that what?

Q Prior to your invention in any of
t hese patents, correct --

A. No, but before that? What was

the | ast conponent ?

Q | nput/ out put units.
A Yes.
Q Okay. You woul d agree that

tenperature sensors, be they anal ogue or digital,
were used in thernostats for many years prior to
your invention in any of these patents, correct?
A. Yes.
Q And you woul d agree that for many
years prior to the any of your invention in any of
t hese patents control outputs were used to control

space conditioni ng equi pnent, correct?

Page 156

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 156




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Sure.

Q Okay. And going back to the
passage that we read before we had this | ong
di scussi on about Figure 1, when you refer to
of f-the-shel f conponents, that's referring to a
conponent that a person of ordinary skill in the
art can purchase on the open market, correct?

A. Correct.

Q In other words, it's not a
specially designed part, it's a part that anybody
can buy?

A Yes, as is in nost inventions in
this world.

Q Okay. And the touchscreen that
you used in your invention is sonmething that you
coul d purchase off the shelf at the tinme you nade
your invention, correct?

A Well, sort of off the shelf.
They are custom nade, but the nmethod is of the
touchscreen, they all work in a simlar fashion
when they are not icon-based touchscreens.

Q Okay. So to be clear, you didn't
I nvent a new type of touch pad, correct?

A. Correct.

Q And you didn't invent a new type
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of liquid crystal display, correct?

A. No, but | used touch pads in LCDs
which were pretty well state of the art at that
time, and they were not being used by other people
in this application.

Q Okay. You did not invent a
touchscreen that consists of a touch pad
juxtaposed with a liquid crystal display, correct?

MR. NI: Objection, form

THE W TNESS: Yeah, in a thernostat? |
think I was first on the market.

BY MR W LLE

Q No, just in general. You agree
that touch pads --

A. Exi sted over other products?

Q Let ne finish ny question,
pl ease, sir. You would agree that before your
i nvention in any of these patents there were
touchscreens that existed that a person of
ordinary skill in the art could purchase which
consi sted of a touch pad over a liquid crystal

di splay, correct?

A Correct.
Q Now if we go to claimone --
A. O '3187
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Q Yes, of '318, and el enent (D)

A. Cl ai m one, okay, of '318?

Q It recites:
"A control programstored in said
menory for causing said centra
processing unit to comunicate
t hrough said input/output unit to
sel ectively..."

And then there's series of --

A |'"msorry, you are ahead of ne.

VWhat colum is this?

Q Col um 13.
A. Okay. Sorry, continue.
Q You see in colum 13,

el ement (D), which refers to a control program
stored in said nenory?

A Yes.

Q Al right. And it has to cause
the CPU to communi cate through the 1O unit to do
certain things; do you see that?

A. Okay, yes.

Q And one of the things that it is
supposed to do is | abel number two; do you see
t hat ?

A. Yes.
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Q And that says the control program
can:
"Read the position on the touch pad
j uxtaposed with said first
predet erm ned position on said
liquid crystal display to determ ne
if the representation of said first
virtual button has been touched."
Did | read that correctly?
A You di d.
Q Al right. And did touchscreens
that had that capability exist before you created

your invention?

A. | didn't invent the touchscreen.
Q Ri ght .
A Okay. This is only a counterpart

of what the invention contains.

Q Ri ght .

A So |l et everybody be clear about
t hat .

Q. Right. And all I"'mtrying to

establish is you agree there were touchscreens
t hat existed that were known to persons of
ordinary skill in the art that allowed a control

programto read a position on the touch pad --
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A. Yes.

Q -- juxtapose what the first
predeterm ned position on the liquid crystal
display to determne if the representation of the
first virtual button has been touched?

A. Yes.

Q There was not hi ng new about touch
pads with that capability when you filed your
pat ent application, correct?

MR. NI: Objection, form

THE W TNESS: That's very general. You
want me to say yes to sonething that really
i ncl udes sone state of the art stuff.

BY VR. WLLE:

Q Well, 1I'"m asking whether it was
known to persons of ordinary skill in the art that
there were touch pads in existence that had the
capability of having a control programread the
position on the touch pad juxtaposed with the
first predeterm ned position on the liquid crystal
di splay --

A There were --

Q -- to determine if the
representation of the first virtual button had

been touched?
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A. There were virtual touch pads
that could performthat task, because that's the
conponent | used to create virtuality in a
touchscreen display of a thernostat.

Q Okay. And you bought that touch

pad from sonmebody el se, correct?

A. Yes.

Q You didn't create it yourself,
correct?

A Correct.

Q It was sonet hing avail able for
persons of ordinary skill in the art to purchase,
correct?

Yes.
Q And a touch pad determines if a

button has been touched by sensing a change in

capaci tance, correct?

A Un does it say specifically
t hat ?

Q Well, it doesn't say that in the
claim |I'masking you if that's -- is that a way

that a touch pad determ nes --
A It's only one way. It's not
necessarily the best way.

Q Ckay. But to determne if
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sonet hi ng has been touched, it senses if there is
a change in capacitance, correct?

A No, not al ways true.

Q Wel |, have you ever heard of a

capacitive touch pad?

A. Yes.

Q | s that what you used?

A No.

Q What did you use?

A Well, if you don't know, why ask

me? You should be asking nme questions based on

t he patents.

Q What did you use?

A | used a resistive nenbrane touch
pad.

Q Ckay.

A. Whi ch has sputtered metal of

.05 mcrons so that you see right through the
film This gives you a perfectly anal ogue and
| i near curve across the whole area of the
touchscreen, okay, and you have an XY axis, and
you could read RL and R2, and you coul d understand
t he coordi nates.

Q So how does a resistive

t ouchscreen wor k?

Page 163

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 163




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A As | just nentioned, you have two
| ayers of a clear, in sone cases it's a type of
nylar, and the |layers are sputtered. Do you know
anyt hi ng about sputtering?

Q. Yes.

A Okay, so the netal filnms are
sputtered, and they are one layer is X and one is
Y, and when you touch it at any point, it's
conti guous, okay, there's no gaps, you have
resi stance one and resistance two, or X and Y are
the resistances. You have two val ues, and that
gi ves the anal ogue to digital input a specific
coordi nat e.

Q And it's sensing a change in

resi stance, correct?

A. Yes.
Q Al right. And --
A. That's just one instance. Yes,

you can use a touchscreen today that's capacitive.
You coul d use any touchscreen that could give you
a specific point resolution to create virtuality
in a thernostat to give you not only better
control, but better information when you touch
sonething. This is the inmprovenent in ny

i nventi on.
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Q Ckay.

A. Whil e you are on hold for a
second, may | ask sonething? |Is there a chance
that food has arrived, because I'mstarting to
need a break?

MR. WLLE: Why don't you check on that.

MR. N: It hasn't.

BY MR. WLLE:

Q We' Il continue and he can |et you
know.

A. Ckay.

Q Ckay. So going back to claimone

of the 8318 Patent, do you see there it refers to

a processor?

A (O, right?

Q Ri ght .

A. Ckay.

Q And you see the processor

I ncludes a central processing unit, a real-tinme
clock, a nmenory, an input/output unit, which
i ncl udes a sensor input and a control output; do
you see that?

A Yes.

Q Al l of those conponents are

conponents that were used in prior art
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t hernostats, correct?

A. Yes. And you understand why we
are describing that?

Q Yes, | understand --

A. | mean everybody does that in the
techni cal description of going into a new
I nvention of what you are inventing and what
exists, and there's additions to this that create
the invention. You know that better than | do.

Q Move to strike the rest of the
answer as non-responsive, sSir.

So | can have a clear answer here, you
agree that all of the elements in (C) for the
processor are elenments that were in prior art

t hernostats, correct?

A Al of the elements in (C)?
Q In (C).
A. | would have to check every

element, and let nme just see where we are going
with this. Okay, it's part of a claim so it's
section (C). Yes, it's correct.

Q So you agree that all of the
elements in section (C) were included in prior art
t her nost at s?

A. This is a thernostat. Yes.

Page 166

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 166




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q Okay, thank you. And | nmay have
al ready asked you this, but there's no new
real-time clock in the '318 application either,
correct?

A There's no new -- no, of course
not .

Q You are just using an
off-the-shelf real-tinme clock, correct?

A. Yes.

Q And one of the elenments in (C)
the input/output unit includes a sensor input that
receives the input fromthe tenperature sensor and
the control output that controls the basic

condi tioning equi pnment; do you see that?

A. You are in you said (C)?

Q. Yes.

A. (C) of section?

Q Cl ai m one, (C)(4).

A Cl aimone (C)(4), yes, correct.

Q Okay. There was not hing new
about having an input/output unit that had a
sensor input coupled to a tenperature sensor --

A well --

Q -- and a control output for

controlling space conditioning equi pment, correct?
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A It said touchscreen. These are
the ingredients of the product and what makes up a
thernostat that has this invention, so, yes, this
Is all, you know, part of a touchscreen thernostat

in our claimof what we are using.

Q Okay - -

A Whet her or not this is a prior
part of the art, | don't know that.

Q Well, you are aware of prior art

thernostats that had an input/output unit that had

both a sensor input and a control output, correct?

A. But not a touchscreen.
Q Okay, we'll cone to that.
A Okay. And certainly el aborating

even nore, definitely not a virtual display with
t ouchscr een.

Q Okay. | just want to make it
clear you were aware of prior art thernostats that
had an i nput/output unit that had a sensor i nput
to receive input froma tenperature sensor and a
control output --

A. Yes.

Q -- to control space conditioning
equi pnment, correct?

A. For sure.

Page 168

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 168




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q Ckay. And there are -- you are
aware of prior art thernostats that had a contro
programthat controlled the functions of the
t hernostat, correct?

A. Sure.

Q That's why you use a
m croprocessor, right --

A. Today, yes.

Q -- to use -- well, in the prior
art, people used a nicroprocessor that they woul d
wite a programfor to control the thernostat,
correct?

A. And the part we used a therm
spring with a nmercury switch really.

Q Okay. You were aware of prior
art thernostats that used a m croprocessor
programred using a control programto control the
t hernostat, correct?

A. Yes.

Q OCkay, so now sonetinme in 2005,
can you renenber back to 20057

A No, | just remenber the first

patents bei ng around 2002, so..

Q Okay. Well, let nme try to
refresh your recollection. 1In early 2005 you
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becane aware of a prior art systemcalled the
Cardi o system correct?
MR. NIl: Objection to form
THE W TNESS: Okay, yes.
BY MR- W LLE:
Q Do you recall the Cardio systenf
A Was it in 2005? Is it cited in
my patents?
Q Well, sir, I'll represent to you
that it was 2005, but the year's not inportant.
Do you recall becom ng aware during the

prosecution of sonme of your patents of the Cardio

syst enf?

A. "' m not sure, because | don't
recall. It's too far, too | ong ago.

Q Okay. Do you recall learning

about a thernostat that had a touchscreen that was

sold in the United States between 1996 and 20007

A Was it a thernostat hung on a
wal | and --

Q. Yeah, a thernostat, yeah.

A. No, | don't recall anything like
t hat.

Q You don't recall that. Let ne

hand you what's been marked as Exhibit 6.
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A. Sure.
--- Exhibit 6: Statutory Disclainer
mai l ed in February of 2005 ---

BY MR- WLLE

Q For the record, Exhibit 6 is a --
A. If it wasn't --
Q -- a Statutory Disclainmer which

was mailed in February of 2005.

A VWhat does that nmean?

Q Again, sir, | am asking the
gquestions today. Do you have Exhibit 6 in front
of you, sir?

A. Yes, go ahead.

Q So Exhibit 6 is titled on the
front page, do you see where it says, "Transmttal
Letter, Statutory Disclainer?"

A. Okay, yes.

Q And do you see where it is dated
February 22, 2005, in the certificate of mailing
in the box?

A. Okay, | see issued 2004, but...

Q Do you see where it says, date of
mai | i ng, February 22, 2005?

MR N: [It's on the first page.

THE W TNESS: Ckay, | know what this is,
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| think.
BY MR- W LLE:
Q When you say --
A. s this ny patent that says

di scl ai ner ?

Q Yes, | believe so.
A Okay, that's correct.
Q Do you see it lists, "lnventor,

Howard Rosen" in the upper |eft-hand corner of the
first page?
A |'ve seen a | ot of stuff right

now, and it's not good. And | don't nean the

paper, | nean the way | feel.

Q Okay. So if you would flip a few
pages into the exhibit, you will see --

A And that's my health |I'mtalking
about, not the way this is making ne feel. | need

to eat sonmething with carbohydrates and sugar and
| think we should shut down and go get it. Ckay,

are we clear?

Q Do we need to take a break?
A. Yes, we need to take a break.
Q Let's go off the record.

VI DEOGRAPHER: Goi ng off the record at

11: 34 a. m

Page 172

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 172




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

--- \Whereupon recess commenced at 11:34 a.m ---
--- Upon resumng at 11:49 a.m ---

VI DEOGRAPHER: Goi ng back be on the
record at 11:49 a.m
BY MR- W LLE:

Q Okay, M. Rosen, when we broke we
wer e di scussing Exhibit 6, the Statutory
Disclainmer with the attachnents. |If you will go
forward a few pages, you will find a docunent
entitled "Statutory Disclainmer and Decl aration of
Howar d Rosen."

A. If | keep going this way. So
where am | going frompage 1? |'mactually on

real page no. 1.

Q It's about eight pages in.
MR NI: | think you passed it, Howard.
THE WTNESS: |'m going to page 8.

Ei ght pieces of paper in?
BY MR W LLE:

Q No, it's four pieces of paper.
It's double sided, so...

A. | think differently. Okay, so
what is it that you would like nme to | ook at?

Q You see where it says, "Statutory

Di scl ai nrer and Decl arati on of Howard Rosen?"
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A Yes.

Q That's you, right?

A. Yes.

Q And if you | ook at the next page,

is that your signature?

A. Yes.
Q Dat ed February 21st, 2005?
A Yeah. | renmenber this whole
t hi ng.
Q So you signed this docunent on

February 21st, 20057

A Yes.

Q Al right. Does this refresh
your recollection that sonetine in 2005 you becane
aware of a prior art systemcalled the Cardio
syst enf?

A Correct, now | do.

Q How did you conme to | earn about
the Cardi o systenf?

A Okay, this was through Honeywel | .

Q. So Honeywel | told you about the
Cardi o systenf

A Yes, they told ne about it, and I
examned it, and it's essentially an icon

non-virtual touchscreen. It does not display
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any -- and |'ve used one, |'ve actually touched
this unit, and |I've seen videos of it, and you
could see themtoo. And so it is very sinple,
rudi mentary and does not include anything
regarding virtual touchscreen. And so the patent
that I give up is just a touchscreen patent that
was literally too broad.

Q Ckay. Did you -- let's nove to
stri ke that answer as non-responsive.

Did you becone aware of the Cardio
systemin 2005, sir?

A | must have if this is the date.
I mean if you asked ne blindly what the date is,
can only read it off the docunment to tell you yes
or no.

Q Okay. And Honeywell told you

about the Cardio system correct?

A M hmrm

Q. Yes?

A Yes.

Q. And what you di scovered when you

researched the Cardio systemis that it was sold
in the United States between 1996 and 2000,
correct?

A. Yes.
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Q And you did your own research
regarding the Cardio system after Honeywell told
you about it, correct?

A Yes, and | did |ook at this
manual , because |I'm just looking at it now, and it
bri ngs back all the nenories, so, yes.

Q Did you obtain an actual physical
Cardi o system devi ce?

A. | saw the actual system working.

Q Okay. \Where did you see the
actual system working?

A | think in Mntreal

Q And was it one that you acquired
or did you go see one at sonebody's house?

A. | went to see one, and | forget
where it was, but it m ght have been sonething to
do with -- | wouldn't call it home automation, but

sonebody that carried building controls.

Q Ckay.

A OCkay, and so this -- when |
realized this existed, | discussed it with
Honeywel I, and in order to keep out of as nuch

troubl e as possible because I didn't have the
noney to start fighting sonething like this, nor

did |l see a simlarity in the virtual touchscreen,
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okay, | decided the best thing to do was to
disclaimit, and | discussed it with Honeywell --

MR NI: | just wanted to caution you if
any of your testinony is based on your discussion
with your patent attorney, to not disclose that,
but go ahead.

THE W TNESS: Oh, okay, well, anyway, |
guess | shouldn't disclose that informtion any
farther than that. Um but then after studying

all of this, plus any other docunents, they are

all included in the cite in the prior arts of
ot her patents that don't include this -- this type
of met hod.

BY VR. WLLE

Q Do you have a physical Cardio
device in your possession today?

A | don't.

Q Okay. Did you ever have a
physi cal Cardi o device in your possession?

A Not in my possession.

Q. Okay. So sonetinme in 2005, early

2005, before you signed your Decl aration, you went

and saw - -
A. Yes. Sonehow | got to see one
and | don't renmenber the exact source. It's too
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| ong ago, but | did get to see one and went

through it, and it's just all, you know, |ike when
you touch sonething, the screen will -- you know,
It just -- it's just static characters, it's not
nore than that. I1t's not at all the description

of the virtual touchscreen.

Q Move to strike the answer as
non-responsive, sir. Just try to answer the
gquestion | ask you instead of adding a speech on
to the end, please.

So the question | asked you was sonetine
in early 2005 did you see the Cardi o system
operate?

A. Yes.

Q And when you saw the Cardio
system operate, you drew certain concl usions about
it; is that correct?

A. Yes, of course.

Q And one of the concl usions you
drew about it was that it anticipated the clains
of your '069 Patent, correct?

MR. NI: Objection. Again, the basis of
what you believe is anticipation, | think com ng
to a legal argument here, is if your understanding

of that is based on your discussions with your
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patent attorney, | would instruct you not to
answer. Now if you have sonme ot her understandi ng
on your own, you can answer that.

THE WTNESS: | won't answer that then.
Let's not go there. | think this is too
conplicated --

MR. WLLE: Are you sure you want to
take that position, Counsel? Have you read the
Decl arati on?

MR. NI: No, |I'msaying everything he
hears, he can testify to the --

MR. WLLE: |[If you are going to instruct
himon that, I'mgoing to argue it's a privilege
wai ver for whatever he tal ks about in his
Declaration. So if you want to take that
position, it's up to you. |I'mjust forewarning
you.

MR. NI: | think the question is, |ook,
If he's going to testify to stuff that's not here
in his Declaration, okay, so he's fine to testify
about everything in his Declaration, all right,
but if you are asking himstuff that's outside of
the Decl aration that he discussed with his
attorney, | think there's --

MR. WLLE: |1'm not asking about
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di scussions with his attorney. 1|'m asking whet her

he made a concl usi on.

MR NI: Yes, so the Declaration is fair

gane.
BY VR. WLLE

Q Ckay. So, sir, did you

to people at the conmpany that produced the Cardio

syst enf?
No where were they | ocated?

Q I n Canada.

A Then maybe | did. That's why I'm
aski ng.

Q Donoti que Sécant is the conpany.
Does that refresh your --

A. That really does, and that's
where | saw it, okay. So Donotique -- because
it's called Cardio, | didn't realize it was
Dompti que, so | was confused seeing Cardio. Now

you are helping nme out. So obviously that was the

name of the product from Donotique, and t

or were a Montreal conpany, and they nmade this

product, and | went there, and | renenber

t he owner and goi ng through the whol e product.
Q Okay. And you have attached to

your Decl aration a copy of the Cardi o manual,

al so tal k

hey are

meeting
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correct?

A. Yes, | guess.

Q Well, look at paragraph 3 of your
Decl arati on.

A. Okay, | didn't put this
Decl aration together. The patent attorney |
worked with | guess nust have.

Q Look at paragraph 3 of your
Decl aration, sir.

A. Ckay, no, you'll find an
attachment to it. | would think that probably
t hat was done by Bracken fromwhat | see here.

Q Sir, look at paragraph 3 of your
Decl arati on, please.

A Paragraph 3. It's on page what?

Q The Decl aration, sir, your
Decl aration that you signed that we were just
referring to earlier, that you signed in February
of 20057

MR. NI: |If you go by paper, it's the
fourth page.

THE W TNESS: Ckay, thanks? That makes
It much easier, thank you. So the fourth page, is

it after where it says "David T. Bracken?"
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BY MR. WLLE
Q It's the docunment entitled

"Statutory Disclainmer and Decl aration of Howard

Rosen."” Do you see that?
A Yes, | see it.
Q That is a statenment you signed

under oath in 2005, correct?

A | don't recall it was under oath
or what it was. This is in 2000 and -- it says
I ssued Novenber 30, 2004.

Q Okay. Let's |look at paragraph 7
of your Decl aration.

A. Okay, but, yes, so ny signature

IS there which nmeans | signed it.

Q You signed it in February 2005,
correct?
Correct.
Q And it says in paragraph 7:

"Al'l the above statenents were nade
of my own know edge are true and
that all statenents nmade on
informati on and belief are believed
to be true --

Correct.
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"... and with know edge t hat
willful false statenents and the
i ke so made are puni shable by fine
or inprisonnment or both under
section 1001 of Title 18 of the
United States Code, and such
willful false statenents nmay
j eopardi ze the validity of the
application or any patent issuing
t hereon. "

Do you see that?

A Yes.

Q Does that refresh your

recol |l ection that you signed this Declaration --

A. | told you | see ny signature, so
know | signed it for sure.
Q And you signed it under oath --

A But if you listen to what | did

explain to you why | signed it is because it was

clear to nme that that patent was too broad.

Q. Sir, did you sign your

Decl arati on under oath?

A. Not that | know of. | don't
t hi nk so.
Q Okay. So do you think there's
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sonething false in this Declaration?
A The fact that Bracken wote that
| signed under oath, perhaps. | don't know what
oat h neans, because | was in Canada when | signed
this. | didn't fly to his office in California.
Q As we sit here today, do you know
anything in this Declaration that's untrue?
A No.
Q So if you | ook at paragraph 3 of
your Decl aration, you say:
"Attached to this declaration is a
true copy of a docunent titled
"Cardio manual ', it has been proven
to me as having been produced and
publicly distributed since 1995 by
Donoti que Sécant Inc. in the United
States and other countries. The
"Cardi o manual ' has been proven to
me to have been available to the
public since 1995."
Did | read that correctly?
A You did, but I've just explained
the story to you, that this doesn't tell the story
of virtual touchscreen --

Q Sir, that's not ny question.
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Just answer the questions you are asked, please.
Your counsel will have a chance to ask you
gquestions |ater.

You agree that the Cardi o manual --
first of all, is that a true statenent in
paragraph 3 of your Declaration?

A [reading to self] that the Cardio
manual has been proven to ne to be available to
t he public since 1995.

Q Yes, so the manual that's
attached to your Declaration --

A Yes.

Q -- was available to the public

since 1995, correct?

A. Ckay, yeah.

Q That's true?

A Also Cardio, | don't think it's
even a thernostat. | think it's a controller --

Q Sir, again, please just answer ny

gquestion. M question was very sinmple.

Was the Cardi o manual avail able to the
public in the United States since 1995?

A It nust have been if this is the
research here.

Q Okay. Now paragraph 4 you say:
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"The follow ng has been proven to
me as true and accurate: Donotique
Sécant Inc. has openly distributed
and sold its Cardio product in the
United States fromearly 1996 to
2000 and in other countries since
1995. "

Did | read that correctly?

A Yes.

Q So you agree that the Cardio
product was sold in the United States between 1996
and 2000, correct?

A Yes.

Q And that makes it prior art to
all of the five patents that we are tal king about
in this case, correct?

A. It depends how you define prior
art because I'mnot famliar wth your
t er m nol ogy.

Q All | nmean is it was sold in the
United States nore than a year before you filed
any of these five patent applications, correct?

A Yes, but this doesn't have
coverage on those.

Q Okay. And it says, "The 'Cardio
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product has always had the functionality of a
t hernostat as described in the 'Cardi o manual ' ."
Is that a true statenment?
A. Yes, it has the functionality of
a thernostat, that's correct.
Q And the next thing you state is:
"The interface of the 'Cardio
product has al ways included a
tactile surface integrated with a
liquid crystal display to
constitute what we call in the
i ndustry a touch panel or a
t ouchscreen.”

Did | read that correctly?

A Correct.

Q And that's a true statenment,
correct?

A. Yes.

Q The next thing you say about the

Cardio systemin your Declaration is that:
"The user can thus control the
tenperature of his home while
various significant sectors of the
associ ated the touch panel have

text or pictograns." [sic]
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Did | read that correctly?
A. Let ne read this. [reading to
self]. Yes, that's true.
Q Ckay. And the next statenent
says:
"The touch panel has
representations of buttons that
when touched by a user result in an
input to a control programthat a
particul ar button has been
t ouched. "
Did | read that correctly?
A. Yes.
Q And that is a true statenent
about the Cardio system correct?
A Yes, correct.
Q It says:
"The LCD in the 'Cardio" product
has al ways been fornmed with a dot
matri x screen that allows extensive
flexibility of the display of text
and pictograns.”
Did | read that correctly?
A. Well, you are reading it

correctly, but it's not the sane nethodol ogy when
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anal yzed agai nst nmy screen.
Q Move to strike the rest the
answer as non-responsive.
Sir, nmy question was sinply did | read
t hat sentence correctly?
A. You read the sentence correctly.
Q Okay. And is the sentence a true
stat enent about the Cardi o product?
A. It's not perfectly accurate.
Q Okay. The next sentence says:
"I'n addition, the 'Cardi o' product
has since 1995 has had both a
t enperature sensor and the touch
panel interface in the sane
housi ng. "

Did | read that correctly?

A Un | don't think that's correct.

Q You don't think that statenent is
correct?

A No, | don't think the tenperature

sensor was in the Cardi o device.
Q Okay. The next sentence says:
"The conbination of a tenperature
sensor and the touch panel

interface in the same housing is
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typi cal of a thernostat."

Did | read that correctly?

A The conmbination -- well, it would
have been if the first sentence were correct,
which | don't think it is.

Q Wel |, you agree that the
conmbi nation of a tenperature sensor and the touch
panel interface in the sanme housing is typical of
a thernostat, correct?

A. Ch, yes, but I don't --

Q The next sentence says:
"Therefore, there is no doubt that
the 'Cardi o' product was openly
advertised, distributed and used
since 1995 as a thernostat."

Did | read that correctly?

A | don't think so. |'mnot even
sure why Bracken wote this and how this al
happened, but | believe that if we find a Cardio,
we'll find that it's different in its operation
t han what this describes.

Q Sir, did 1l read the statenent
correctly? Move to strike the answer as
non-responsi ve.

My question to you sir, was, "Therefore
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there is no doubt that the 'Cardi o' product was
openly advertised, distributed and used since 1995
as a thernostat."

Did | read that correctly?

A. Yes.

Q And is that a true statenment in
your Decl aration?

A. How do you nean that, do |

believe it's true?

Q Yes.
A. | believe parts of it are
| naccur at e.
Q You believe that the Cardio

product was not openly advertised, distributed and

used since 1995 as a thernbstat?

A No, no, that | believe, yes.

Q So that statenent is true?

A. Yes.

Q Okay, next statenent, U. S.
patent --

A. Whi ch nunber, if you could state
nunbers.

Q Par agr aph 5.

Ckay.

So in paragraph 5, you state:
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"US Patent No. 6,824,069 describes
and clainms a progranmabl e devi ce
with the functionality of a
t hernostat and uses a touch panel
as its user interface."

Did | read that correctly?

A. Yes.

Q
"The use and know edge of the
"Cardi o' product has been known to
the public in the United States
since 1995."

Did | read that correctly?

A. Yes.

Q And you believe that to be a true

statenment, correct?
Yes.
You say:

"1 have personally inspected a
"Cardi o' product which has been
shown to me to have been
essentially unchanged since 1995."
Did | read that correctly?

A Correct.

Q Ant that that's a true statenent,
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correct?

Did I
A
Q

st at enent ?

Q

Did I

A

Yes.

And it says:
“"All features of the device as
descri bed and clained in US Patent
No. 6,824,069 were disclosed to the
public at least in the United
States by the public use and
know edge of the 'Cardi o' product
since 1995."

read that correctly?

Yes.

And is that a true statenment?

Yes. Well, is it a true

Yes, in terns of dates, correct.

Okay. And you state:
"The clains of US Patent
No. 6,824,069 are anticipated and
made obvi ous by the disclosure and
use of the 'Cardio' product and its
"Cardio manual* proven to nme to
have had an effective publication
and public use date since 1995."
read that correctly?

Yes.
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Q And that is a true statenment as

well, correct?
A. Yes.
Q And it says:

"Since 1995, the broad idea of a
device having a thernostat function
and using a touch panel or
touchscreen for a user interface is
antici pated and made obvi ous by the
di scl osure and use of the '"Cardio
product and its 'Cardi o manual'."

A It's correct. It's the "broad"

that makes it correct.

Q Okay. And that is a true
statenent as well, correct?

A Yes.

Q Al right. Now did you authorize

your attorney to file this Disclainer?

A | don't recall.

Q Okay. So also attached to this
Disclaimer is a Declaration of John Francois

Boi | eau or Boil eau; do you see that?

A Yeah.
Q It comes right after yours?
A. | remenber the nane and he's the
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owner of the conpany.

Q He was the owner of Donotique
Sécant ?
Yes.
Al right. And did you talk to
hi n®?
A. Yes.
Q Did you read his Declaration?
A No, | don't think |I ever saw
this. 1 don't think so.
Q Okay. You don't recall reading

hi s Decl aration?

A. No.

Q Al right. If we go to the
second page of the exhibit --

A Do you mnd if | just finish
reading this for a second, please?

Q Sure, go ahead.

A. Thank you.

MR. NI: David, do you want to finish
this line of questioning first? | think the food
Is here for M. Rosen.

MR. WLLE: Just a couple of m nutes.

MR. NI: That's fine.

THE W TNESS: Okay, |'ve read it,
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t hanks.
BY MR WLLE

Q OCkay, so having read
M. Boileau's Declaration, do you recall reading
this at the tine in 2005?

A No, | don't.

Q Okay. So do you have any idea
whet her what M. Boil eau says is true or not?

A VWhen | -- what | renenber of the
'069 patent, which is the one disclained, is that
It's correct for the '069 Patent, but it's totally
i ncorrect, and as a result when | exam ned it
closely, | then added this to the citings on the

touchscreen thernostat that we previously

revi ewed.
Q Ckay.
A. They are different.
Q Let's go off the record and let's

take a break for |unch.

MR. NI: Ckay.

VI DEOGRAPHER: Goi ng off the record at
12:12 p. m
--- \Whereupon recess commenced at 12:12 p.m ---
--- Upon resumng at 12:34 p.m ---

VI DEOGRAPHER:  Goi ng back on the record
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at 12:35 p. m
BY MR- W LLE:

Q M. Rosen, when we broke, we were
di scussing the Cardio system do you recall that?

A Yes.

Q Al right. And your disclainmner
of the '069 Patent. Do you recall that the '318
Patent originally clainmed priority to the '069
Pat ent ?

A | don't.

Q Okay. Let ne hand you what's
been marked Exhibit 8, which is dated
February 4th, 2005, and it is a Prelimnary
Amendment in Application Serial No. 10/654, 235.
--- Exhibit 8  Prelimnary Amendnent in

Application Seri al
No. 10/654, 235. ---

BY MR. W LLE:

Q Just to nake this easy,
M. Rosen, if you |ook at the '318 Patent instead
of the exhibit | just gave you, if you |look at the
'318 Patent in the cover?

A ' 318, okay.

Q Do you see where it says,

"Application No. 10/ 654, 2357
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| see that.

Q Exhibit 8, the defendant's
Exhibit 8, Prelimnary Amendnent | just gave you,
you will see it has the sane Serial No. 10/654, 235
in the upper |eft-hand corner --

A Exhi bit 87

Q Yes, the docunent | just gave
you. Do you see it has the sane serial nunmber in
t he upper |eft-hand corner?

A. Yes, okay.

Q Okay. So now if you turn the
page to the second page, it's nunbered page 2 at
the bottom if you | ook where it's nunbered page 2
at the bottom because the cover page is actually
just a mailing certificate. So if you | ook at
page 2 of the Prelimnary Amendnent, do you see
where it crossed out sone | anguage?

A | see |ike XXXX

Q Yes, you see there's sonme
| anguage crossed out there. And if you flip to
t he next page --

A Let ne just read this. Okay, so
| go to the next page, yes.

Q If you go to the next page, do

you see the paragraph, that begins, "All the
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cl ai ns of .

par agr aph

t hat says:

..," in the nmddle of the page?

A. On page 3?

Q Yes.

A You nmean nunber three?
Q Yes. Do you see the

t hat begins, "All the clains of...?"

A Yes, okay.

Q It says:
"Al'l of the clains of US Patent
No. 6,824,069 are being disclained
by the applicant for the entire
termof that patent. Applicant
seeks to sever all connection
bet ween US Patent No. 6,824,069 in
the present application.™

Did | read that correctly?

A Yes.

Q Okay. And the paragraph above

"“Applicant hereby disclainms for the
present application the benefit of
the earlier filing date of Seri al
No. 10/060768 - -

A VWhich is that?

Q Which is the '069 Patent.
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Ckay.
Q | f you go back to the Disclainer,
Exhi bit 6, that we di scussed before | unch,

di scussing the Cardio system --

A. Ckay.
Q -- if you ook in the upper
| eft-hand corner of the first page, you will see

t hat sane Serial No. 10/060768; do you see that?
A. Okay, yes.
Q Okay. So does that refresh your
recoll ection that the '318 Patent originally

clainmed priority to the '069 patent?

A The ' 318 Patent, no, it doesn't.

Q Okay.

A So what does this nean in terns
of --

Q vell --

A. Does that nmean it just shifts the

date of the '318?
Q VWell, you originally clained
priority to the '069 Patent. Here you are

w thdrawi ng the claimof priority to the '069

Patent. Do you recall doing that?
A. No.
Q Okay. So this is sonething you
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don't renmenmber from 20057

A. No.

Q You agree that there's no
explanation here in the Prelimnary Amendnent,
Exhibit 8, as to why the clains are being
disclainmed, it only just says that the clainms are
bei ng di sclainmed, right?

A. Yes, there's quite a bit here
that I don't quite understand, but that's another
story for another tine.

Q Ckay, but you do agree there's no
expl anation of why the clains are being disclained
in the Prelimnary Amendnent to Exhibit 8, right?

A Un | don't remenber or am!l
aware of these docunents.

Q Let's |l ook at Exhibit 8 again.
Renmenber we read the paragraph a second ago, "All
the clains of US Patent No. 6,824,069 are being
di scl aimed by the applicant for the entire term of
t hat patent.”

A. Ckay.

Q "Applicant seeks to sever al
connection between the U. S. Patent No. 6,824, 069
and the present application.”

Do you see that?
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Q
A

date, so now t

t hat what you are --

Q
par agraph that
A

Q

the legal significance. Go to page 3, please.

You are on page 2.

A

Q
par agr aph t hat

Ri ght ?

A Ckay.

Q You see that?

A Yes.

Q And there's no explanation given

in the Prelim

all of the clains are being disclaimed, is there?

A

That's in the Exhibit 8, right?
Exhi bit 8, page 3.
Okay, so he's basically cut the

he date changes on the patent; is

What -- please, |ook at the
' m aski ng you about.
Ckay, go ahead.

We are not going to talk about

Ckay.

Okay. So you see the
says:
“"Al'l the claim of US Patent
No. 6,824,069 are being

di scl ai ned. "

nary Amendnent, Exhibit 8, as to why

No.
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Q Okay. So let's go back to the
Di sclaimer, which is Exhibit 6. Do you recal
reviewi ng the Disclainmer before it was filed?
A No.
Q Okay. So if we -- if you flip
t he page over, so we are now on page 1 of the
di scl ai mer, second page of the exhibit, but first
page of the disclainmer, it says:
"The inventor and owner of US
Patent No. 6, 824,069, Howard B.
Rosen, submts herewith a Statutory
Di sclaimer disclaimng all clains
of the above patent and dedicating
the entire term of the subject
patent to the public.”
Do you see that?
A. | see it, yes.
Q Okay. So you did approve the
filing of this docunment, correct?
A "' m not a hundred percent sure.
" mactually awe strucken by what it says.
Q Wel |, you signed the Declaration,
ri ght?
A. And Bracken quit right after this

was done, and sent a box of paper to ne.
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Q Okay. You signed the
Decl aration, right?

A It appears that way.

Q Al right. And you did do an
i nvestigation of the Cardio system correct?

A Yes, this is true.

Q And did you understand that your
patent attorney had asked the patent office to
consi der the evidence you subnmitted in
Honeywel I 's -- one of Honeywel|l's patent

applications?

A VWen -- no, | didn't -- what do
you nmean by that? | don't understand.
Q Well, let's -- you have Exhibit 6

in front of you. Go to page 1 of the Statutory

Di scl ai mer, which was page 2 of the exhibit, okay?

A. Ckay.

Q No, page 1.

A Ckay.

Q The very |l ast sentence at the

bottom of the page says:
"Because the reference | eading
M. Rosen to disclaimhis patent is
al so a reference to Honeywel |

Application Serial No. 10/453,027,
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M. Rosen requests that a copy of
t he docunents filed herewith be
delivered to the exam ner and ot her
PTO personnel considering the
substance of Honeywel | Application
Serial No. 10/453,027."
Do you see that?
A Yeah, | do.
Q Okay. So does that refresh your
recoll ection that you knew that your Disclainer
was being provided to an exam ner of a Honeywel |

pat ent application as well?

A No.

Q You don't renenber that?

A | don't remenber it.

Q Okay. So the statenent on page 1

of the Statenment Supplenenting Statutory

Di scl ai mer says:
"The reason for entering this
Di sclainmer is that new y-di scovered
prior art, discussed in detail
bel ow, appears to fully anticipate
the invention disclosed and cl ai ned
in the subject patent.”

Do you see that?
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A
Q

What page?

Page 1. We are still on page 1.

| haven't left page 1.

A
Q.
Exhi bit 6.

A

Q

O Exhibit 87
O Exhibit 6, page 1 of

Ckay.

Page 1 of the Statutory Statenent

Suppl enmenting Statutory Disclainer. You are not

on that page.

A.

Q

A.

Q
page 1.

A

Q
Do not change --
to, please.

A.

Q

second par agr aph:

So it would be eight?
Exhibit 6, right there now.
On this page?

In your |eft hand. That's

Ckay.
Stick with that docunent, please.

flip the page until | tell you

Ckay.

So it says in the start of the

"The reason for entering this

Di

sclaimer is that new y-di scovered

prior art, discussed in detail
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bel ow, appears to fully anticipate
the invention disclosed and cl ai med
in the subject patent.”
Do you see that?
A. Yes.
Q Al right. And there's
di scussi on about the Cardio system And further
down in the paragraph, it says, "Accordingly, it
was deened ethically necessary to enter the
Di scl ai mer. "

Do you see that?

A Yes.

Q Do you agree with that statenment?
A. " m honestly not sure.

Q Ckay. Why not?

A Because | have never seen the

descri ptiveness of David Bracken's work. Um |
think I even found sonething here which -- first
of all, I don't see any description -- any
signature of mne in this section whatsoever,
Exhibit 6. |Is there one?

Q | don't know that -- | don't
believe there's a signature of yours to this
docunment. |'mjust asking you do you agree with

your patent attorney that it was ethically
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necessary to submt this Disclainmer?

A | had -- after discussion, | felt
that this '069 patent was simlar enough to
Cardio, so that | wanted to just not pay the fee
and let it expire. And the fact that he did this

really surprises ne, although we saw ny signature

on at | east one of these, | believe, it was
sonmewhere. It's right here. But what | do see is
if you | ook at any other page here, you will not

see the AED El ectronics insignia on the top
produced by the fax machine. You only see it on
this page, like it's the signatory page. Howard,
sign this and this will get rid of all of these
debates that you are having, and everything w ||
be good, but the rest | didn't see, and that's why
it's not faxed back.

Q Okay. Well, do you agree that it
was ethically necessary to enter the Disclainer

based upon your investigation of the Cardio

syst enf?
A. Wth regard to the '069, yes.
Q Yes, because you felt that the --
A Yes.
Q You felt it was ethically

necessary to do a Disclainmer, because you felt the
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Cardio --

A Yes, it did have a touchscreen,
but --
Q Let me finish nmy question,
pl ease.
| didn't know patent |aw.
Q Let ne finish ny question, okay,
Sir
Ckay.

You keep interrupting ny
gquestion. Please stop doing that.

You agree that it was ethically
necessary to disclaimthe '069 Patent because the
Cardi o patent anticipated the clainms of the '069
Patent, correct?

A Yes.

Q Al right. Now do you think that
t he exam ner of the '318 Patent shoul d have been
tol d about your Declaration and the Statutory
St at enent Suppl ementing the Statutory Disclai ner?

MR. NI: Objection, form

THE WTNESS: | don't know the answer to
that. | don't know if he was literally. | know
that in the end, after going through all of the

docunents, | felt that it was not simlar to the
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'318 Patent -- yes, to the '318 Patent.
BY MR- W LLE:
Q And why was that, sir?
A Because it doesn't neet the

descriptions of all of the enbodinents at all.

Q Okay, well --
A The product does not.
Q -- it does use virtual buttons,
correct?
No.
Q It doesn't?
A. No, not at all. They were just

statically put on there and they would |ight up
grey or black if they were on or off.

Q OCkay. Sir, let's flip forward to
page 4 of the statement in Exhibit 6.

A. Okay. Exhibit 6, okay. So what

page is that?

Q Page 4. It says page 4 at the
bottom
Ckay.
Q Okay, are you there? There's a

pi cture of the Cardio screen at the top.
Ckay.

Q And right bel ow the picture of
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the Cardi o screen, it says:
"The franmed portion of the above
page is a pictorial shown on a
dot-matrix liquid crystal display
i ncorporating a touch sensitive
| ayer."

Did | read that correctly?

A Yes.

Q Al right. And you were
suggesting that it wasn't a dot-matrix liquid
display but it had fixed buttons; is that right?

A. No, no, | was never suggesting
that it was not dot matrix. It's not inplenented
in a way that a dot-matrix display could have been
I npl emented. It was inplenented the sane way as

an icon-based display, and you had little check

boxes. In fact | see them here --
Q Yes --
A. -- because this is all back to

me, and when there's a checkmark that's black, the
fan is on but it's just sitting there, and it's
on, and the check box goes bl ack.

When you go to heating, the heating goes
bl ack and the cooling, the little square that you

see on the bottomleft goes white. That is not at
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all in the descriptions or enbodi nents of the '318
Patent, and absolutely |I felt correct in --

Q Do you agree it's a dot-matrix

di spl ay?

Yes.

The Cardi o system had a
dot-matrix display?

A. It may be. It probably is
because he used a conputer.

Q And the buttons changed from
screen to screen, didn't they, sir?

A. They only changed -- they didn't
change fromthernostat, no. It was absolutely not
virtual. The only thing you could do with this
screen is change it to stereo player or TV
control .

Q So your testinmony is that it was

absolutely not virtual ?

A Absol utely not. It was static
screens.

Q. Real | y?

A That's ny testinony --

Q Real | y?

A. Yes.

Q So two |ines down, when your
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patent attorney says, "It is clear that the
" Cardi o manual / Secant Home Aut omation Inc.'
descri bes a programmabl e thernostat with a
touchscreen interface whose pictorial includes

representations of virtual buttons,"” then was your
patent attorney lying to the Patent Ofice, sir?
A Un | would like to hold this off
for another day, because there is sonething very
i nvolved in this whole part --
Q Sir, your deposition is today.
Answer ny question. Was your patent attorney
lying to the Patent O fice when he represented --
A. Yes.
Q -- "It is clear that the Cardio

manual / Sécant Hone Aut onmti on descri bes --

A He was.
Q -- a progranmmbl e thernostat --
A. He absol utely was, because he

quit a day later. He was coerced to do it by
sonebody that was his client, and he thought that

there was a conflict when he was threatened to be

sued by a billionaire who owns another conpany in
Cal i fornia.
Q Let ne finish nmy question.
A. | believe he took care of these
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papers in a way that protected him but not ne,
and didn't do the right thing, because |I had
expl ai ned the whole thing to himproperly, because
| saw this Sécant display.

Q Let ne ask my question, sir. You
didn't let me finish my question.

A You want ne to answer yes or nho,
so why don't we just take it off the record, if
you feel nmore confortable, and | eave it between
the attorneys that are representing this case.

Q Sir, my question is --

A | don't wish to coment on it
anynore, because | understand what you need to do.
| understand your agenda. You are doi ng nothing
wrong according to your client, but I don't want
to go through this because | feel there's a noral

probl emin Bracken

Q Okay. Bracken is your attorney?

A. I's not.

Q He was your attorney?

A Until three weeks |ater when he
showed up -- when a pile of paper showed up at ny
door.

Q He was your attorney when this

Di scl ai mer was filed, correct?
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A. Yes.
Q And you said he had a noral

problem \What was his noral problenf

A He never showed me -- well, this
| knew about, but the -- all the wite-ups that he
did, I do not recall seeing it, and the fact that

he quit a few weeks | ater nmakes ne wonder what
this is.

Q Okay. M question to you, sir,
was was your attorney lying to the Patent O fice
when he said, "It is clear that the Cardio
manual / Sécant Home Autonmation Inc. describes a
programmabl e thernpstat with a touchscreen
i nterface whose pictorial includes representations
of virtual buttons?"

A Either he lied, that's a very
strong word, or let's just say he made a gross
error, because | could hopefully get ny hands on

one of those and prove himwong in his

description that | never saw.
Q. Okay. Let's flip the page to
page 5, sir.
Ckay.
Q Al right. And I think if |

under stood your previous testinony, you were
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saying that on the thernpstat the buttons were
static and didn't change, correct?

A They only changed from one node
to the next.

Q Okay, well, if you | ook at the
bottom of page 5, you see there is a screen for

doi ng the schedule for the thernostat, correct?

A Yes, but it's not virtual
according to the description of the "318. | am
saying this firmy, and I will pass it over to the

| awyers at this point.

Q Okay
Okay
Q Your attorney goes on to say:

"Pressing the virtual
representation of a button titled
"others' in the frame pictorial in
the top part of page 7 causes that
pictorial to change to the franmed
pi ctorial shown in the bottom part
of page 7. It is clear that the
Cardi o product has had since 1995
the capability of substantially
changi ng the display, including the

| ocation, | egends and associ at ed
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functions of virtual buttons --
A. | will say --
Q -- on a touchscreen.™
Did | read that correctly?

A. You did. | will say two things
for the record and then |I'm shutting up on this.
Q "Il nmove to strike as
non-responsi ve. You answered ny question yes, and

that was the only question | asked you.

The next question | am going to ask you
IS whether or not it would be possible to get the
screen that's at the bottom of page 5 and the
screen that's at the top of page 5 if you weren't
using a dot-matrix display?

A. Um no.

Q No. Because the buttons are
different, right, and they are in different

pl aces, right?

A. Correct.
Q Al right.
A. But that's not describing the

'318 Patent. That's what you need to know.
Q Do you still have any notes
related to your investigation of the Cardio

syst enf?
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A Not that | know of.

Q Do you have contact information
for the witness that also signed a Decl aration
fromthe conpany?

A. It's too many years ago. | would
have to backtrack and see if he's even alive.

Q Okay. Do you have any ot her
docunents related to your investigation of the
Cardi o systenf

A. No.

Q Now goi ng back to page 4 of
the -- page 4 of Exhibit 6, the statutory -- the
St at enent Suppl ementing Statutory Disclainer. Do
you see on that page there's a screenshot of the

t hernostat screen fromthe Cardi o systenf?

A. From page 4?

Q. Yes.

A Okay.

Q Do you see the button | abelled
"node" there?

A Yes.

Q And it's -- there's a | abel

attached to that that says, "heating/cooling

node, " do you see that?

A. Correct, and | can tell you what
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it does if you will allow ne to.

Q Okay. Well, what it does is when
you press that button it switches the thernostat
from heating node to cooling node or vice versa,
correct?

A. Yes. But how does it display it?

Q And when it's in the heating
node, it checks the box | abelled "heating",
correct?

A Correct.

Q And when it's in cooling node it

checks the box | abelled "cooling", right?

A. Correct. So it's like fixed real
est at e.

Q Ckay.

A It's not a virtual node at all,

even though he's done it on dots, it does not fal
into play with the '318, and | think you ought to
| ook at that when you get back.

Q So there's button on a
touchscreen -- you agree that the Cardi o system
had a button on the touchscreen that when you
pressed that button it changed the thernostat from
a heating node to a cooling node, right?

A. Yes.
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Q O fromcooling node to a heating

node, correct?

A Wel |, yeah.

Q And it could do that with a heat
punp too as well, right?

A. Well, it's a thernostat, so it
will doa-- it's a controller, it's not

necessarily a thernostat, because the tenperature
sensor is not in that product. | would be very
surprised if it was.

Q Ckay. Let's go back to
Exhibit 1, please, the '739 Patent?

A. The way |'m |l ooking at it is not
the way you are looking at it, that's for sure.

Q Do you have the '739 Patent in
front of you?

A Sur e.

Q Okay. Let's go to the '739

Patent. Let's go to colum three, please.

A Ckay.

Q. And line 54. Do you see |ine 54?
A Yeah, | do.

Q Ckay. And line 54 says:

"It may be noted that the

integrated circuit chips including
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all of the processor conponents
with all of the necessary interface
conditioning circuits are avail able
off the shelf and are under
constant refinenent for increased
power . "

Did | read that correctly?

A You di d.

Q Al right. That's a simlar

statenment as we saw in the other patent, correct?

A. Ckay.
Q. True?
A. Yeah, | just want to see the nane

of this again.

Q This is the one about using
| ocati on dat a.

A. Okay, keep going, let's go.

Q So it is true that the invention
in the '739 Patent, all the hardware conponents
are avail able off the shelf, correct?

A. Correct.

Q And all had been used in
t hernostats before, correct?

A. Correct.

Q They had been used for several
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years prior to your invention, correct?

A. The conponents?

Q Yes, the conponents.

A. Yes, of course they have existed.

Q Al right. Let's go to colum
four, lines 13 to 15.

A Okay.

Q And you recall earlier when we

di scussed the ' 739 Patent, weather information was
an exanple of information you could get in
response to the thernostat providing its |ocation?

MR. NI : Objection, form

THE W TNESS:  Yes.
BY VR. WLLE

Q Ckay. So, for example, if you
had the zip code in the thernostat that could be
sent to a website that had weather, it would send
t he weat her back for that zip code and display it

on the screen of the thernbstat, correct?

A. Correct.
Q. Al right. Now what you say here
in colum four, lines 13 to 15 is:

"Such | ocal weather information
sources are wi dely avail able and

are routinely accessed by, for
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exampl e, using the internet." [as
read]

Did | read that correctly?

A Yes.

Q Al right. So you agree that
prior to your invention, there were internet
websites that allowed you to type in your zip code
and get the website for your zip code, correct?

A. Okay, yes.

MR. NI: Objection, form
BY MR. WLLE

Q Did you ever use the weather.com

website in the 1990s?

A. In the '90s?
Q Yes.
A Perhaps, if | had a conputer,

which | probably did, yes.

Q Okay. And there were other
websites available in the '90s for weather such as
Weat her Under ground, correct?

A Sur e.

Q And you could enter your zip code
in and it would give you the |ocal weather,
correct?

A. Correct.
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Q
i nvention, you
had weat her inf
A

websi t es.

Q

that had weather information, correct?

A.

Q
colum four, |
starts, "Wile

A
Q

Did |
A.
Q
A,
Q

current weat her

Al right. So as part of your
didn't create a new website that
ormation, correct?

Correct, and we didn't read

There were websites avail abl e

Yes, there were, sure.

Okay. Now if you go to the
ne 66, do you see the sentence that
an obvi ous application...?

Yes, sure.

So you said:
"Whi |l e an obvi ous application for
using the invention is acquiring
and di spl ayi ng current weat her
i nformati on, other types of current
i nformati on may be obtai ned and
di splayed in a |ike manner."

read that correctly?

M hnrm

Yes?

Yes.

Why is acquiring and displaying

i nformati on an obvi ous application
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for using the invention, as you state here?

A. Quote that again. Types of
current information -- | don't say it's obvious.
What do you --

Q You say, "While -- let's read it

again. You say:
"Whi |l e an obvi ous application for
using the invention as acquiring
and di splayi ng current weat her
i nformation...
Ri ght, that's what you say?
A. Coul d you show ne that second,
what |ine nunber?
Q Col um four, |ine 66.
A. Colum four? | thought we were

at five. Li ne 667

Q. Yes.

A. [ Reading to self].

Q That is what you say, right?

A Ckay, acquiring, yeabh.

Q Okay. So ny question to you is

why is it an obvious application for using the
i nvention to acquire and display current weat her
i nformati on?

MR. NI : Objection, form
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THE WTNESS: Um | would have to read
way above it to really give you an opinion.
BY MR. WLLE

Q Well, is the reason because once
you have the location information stored in the
thernostat that it's an obvious application of
usi ng that location information as to get the
weat her ?

A | don't know. | would have to
read the whole thing to dissect it. You are
| ooki ng at sonething nore recently than | have.
The last time | | ooked at this was maybe 15 years
ago, maybe 16 years ago.

Q Ckay. So you didn't read any of
the patents in preparation for your deposition
t oday?

A No, | didn't.

Q Okay. And you net with your
attorney for eight hours and you didn't discuss
any content of the patents; is that right?

MR. NI: Objection to the extent our
conversations about the patents or anything |ike
that, | nmean, again, don't speak about what we
actually discussed about the patents.

THE W TNESS: Ckay.
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BY MR WLLE
Q | " m not asking about what you
di scussed. |'mjust asking if you reviewed any
| anguage in any of the patents? That's a subject
matter question.

MR. NI: You can answer "yes" or "no".
THE WTNESS: No, we didn't pull out
t hese patents and go over anything.
BY MR WLLE
Q Okay. Let's go to colum seven
pl ease. Columm seven, line 20, you say:
"I'n the above specific exanple,
| ocation data of a thernostat is
transmtted fromtransm ssi on neans
(a nodem through the internet to a
website maintai ned to have access
to weather or climate information
(the renote device). The weather
website (the renote device)
receives the |location data and
associates it with |ocal weather
data for the thernostat | ocation,
which is then transmtted to the

t hermostat t hrough the nodem (a

response of the renote device)."
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Did | read that correctly?

A. Yes.

Q Al right. And the description
of what the renmpte device does there --

A. | just want to see what this is
under. Yeah, | think you are getting too
technical for nme, because we are not tal king about
el ectronics now. W are tal king about associ ating
this sentence with another to understand if this
IS the preferred invention, or this is just in one
ot her instance, you could do it this way. You
could | ook at a web page, but there are other ways
of looking through the internet at a renote
correspondent, and |I'm not about to give you a
pr of essi onal opinion because |I'm not a
pr of essi onal .

Q | nmove to strike the answer as
non-responsi ve.

Sir, ny first question was did | read

that correctly?

A. Maybe not.

Q Al right. Let nme read it again.

A You are reading it perfect as per
t he words.

Q Ckay.
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A But you may not be understanding
what you are reading, unless you read the whole
conplete thing, and associated the sentence
properly in the docunent. So | would need a
| awyer to answer this. | can't say that you are
reading it correctly in the sense of the neaning.

| don't know if we both get it.

Q So you need a | awer to explain
your patent; is that what you are saying, sir?

A | think so.

Q Let ne ask you this --

A. Listen, I"'mretired. |'m going

to be 72, and if you think I remenber what | had
for breakfast yesterday, you are wong. | have
hi gh bl ood pressure, and that's it, go easy,
because | can't describe this in any other way and
| can't associate these sentences.

Q Okay. This is neant to be a
pretty easy question, sir --

A | know it's easy for you, but I
don't want to go there, not because |I'm of f ended,
but because | can't start getting into it. The
only thing | can say is if you read words, yes,
the words -- I'Il tell the camera now, the words

that are on this patent are the words on this

Page 229

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 229




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

patent. Do they nmke sense in the | ogical order
that 1"mbeing told? | don't know that. You can
strike it fromthe records if you want, but I
can't answer your question, so try not to mlk a

tree, because you are not going to get anything

out of it. | can't help you. Does that nake
sense?

Q. Yes.

A. Thank you.

Q Now see if you can answer ny

gquestion. This says:
"The weat her website (the renote
device) receives the |ocation data
and associates it with |ocal
weat her data for the thernostat
| ocation, which is then transnmtted
to the thernostat through the
nodem "
Do you see that?
A | f | understand what you are
readi ng, but I --
Q Okay.
A -- believe that that's only one
exanmpl e of many that are contained in there.

Q Right. Here's ny question to
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you, sir. It is true that those websites that
exi sted |i ke weather.comthat we existed -- that
exi sted as of the tinme of your invention would
receive the zip code fromyour conputer, they
woul d associate that with | ocal weather data and
send the |l ocal weather data back to your conputer

based upon the zip code that you provided, right?

A But that's not the claim

Q | realize it's not the claim--

A. So why are we bothering?

Q Because details are inportant
around the invention.

A. | can't -- please understand, is
it David? |'ve forgotten your nane.

Q Yeah.

MR. NI : Yes.
THE WTNESS: David, | am sorry, but I
cannot associate all of the sentences together to

give you an accurate recollection of what's really

contained in there to be neaningful. So why would
| be forced to answer sonmething that |I'mincapable
of? I"mnot doing it to take a downhill side
position on this. | amjust telling you the
truth. If you want ne to lie, I'Il make up
stories, but I'Il just hang nyself. | don't know
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t he answer.
BY MR WLLE

Q So, Counsel, you need to control
your witness. He's given speeches repeatedly.
It's totally inmproper and he's wasting ny tine.

A. But you need to understand ne as
you interview nme, please. | amtelling you
everything that | amcapable of. MW limtations
are what |1'm not capable of, and |I'm expressing
t hat .

MR NI: Okay, so I'lIl just say this.
M. Rosen, if you don't understand the question,
guess you can ask M. WIlle to ask it again.

BY VR. WLLE

Q Yes. Otherwi se please try to
answer the question to the best of your ability,
and if you don't know, you didn't know.

So my question is very sinple, which is
the websites that were available in the prior art
for weat her, those websites would take the zip
code that you sent to them get the |ocal weather
data for that zip code and send it back to your
conmputer, correct?

A. ' m seeing words |ike one form

Yes, that could be one way of doing it.
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Q Okay. Did you do a prior art
search before filing this patent application?

A Absol utely.

Q And do you think you still have
the results of that patent search?

A. No. Um if I do, as | say, it

woul d take a |l ot of scouring to find anything.

Q Let's go the colum seven,
pl ease, |ine 58.

A Okay.

Q You say:

"To date, the prior art contains no
environnmental controllers that have
geogr aphi cal information, such as
| ocation data in the formof a zip
code or tel ephone nunber stored in
t hem "

Did | read that correctly?

A. Correct.

Q Did you do a search before naking

t hat statenment?
A Yes. Are you going to read the

next sentence? It |ooks very good to ne.

Q " mjust asking about this
sentence for now. Do you still believe that that
Page 233

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 233




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

is a true statenent?

A. As of today?
Q Yes.
A. Well, we are now in year 2022.

Do you nean --

Q No --

A -- prior to 20227

Q The statenent tal ks about prior
art --

A Yes, | believe that, 2022.

Q So as we sit here today, you are

not aware of any prior art environnental
controll ers that have geographical information
such as a zip code or a tel ephone nunber stored in
them is that right?

MR. NI: Objection, form

THE WTNESS: You are waiting for ny

answer ?

MR. WLLE:  Yes.

MR NI: Yes.

THE W TNESS: When | heard that |
t hought maybe -- no, | was never aware of

anyt hing, and | am not aware.
BY MR WLLE:

Q Okay. Prior to filing the
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application that led to the '739 Patent, were you
aware of any environnental controllers that were
connected to the internet?

A. No.

Q Prior to your invention -- well,
l et nme refer you to colum eight, your invention

cl ai m one of the ' 739.

A. Okay, that's colum eight?
Q Yes, that's colum eight.
A Ckay.

Q You see where it says, "A

transmtter neans connected to the controller
adapted to transmt |ocation data to a renote
device physically renote fromthe controller...?"

A. Yes.

Q Prior to filing your patent
application, prior to your invention that's
descri bed here in the '739 Patent, were you aware
of any prior art thernostats that included a
transmtter nmeans such as descri bed here?

A. This is not referring to the
thernostat. You see, ny read on this my be
i ncorrect or it may be correct and yours may be
wrong. The controller | would imgine is the

t her npst at .
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Q Okay, well --

A So then there's a transmtter
means connected to the controller, okay, adapted
to transmt |ocation data, okay, to a renote
device physically renote fromthe controller. So
that |l ocation response is induced at the renote
devi ce.

Q Ckay, let nme ask the question

this way. Prior to your invention --

A. |"'m not sure which is which
Q Ckay.
A. We need sonme definition here from

sonmeone el se.

Q Okay. Prior to your invention
that's described in the '739 Patent --

A Yes.

Q -- were you aware of any
environnmental controller that was connected to a
transmtter?

A. No.

Q Now environnental controllers
obvi ously were around for decades prior to your
I nvention, correct?

Yes.

Al right. And your patent talks
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about a physical location in the environnental
controller stored in storage neans. What is a
storage neans?

A. Again, | don't know, because you
are going into sonething that I haven't heard in
15 years.

Q Ckay.

A. So without reading the whole
thing, and sitting in a roomquietly and studyi ng
it, I can't tell you if the storage neans is a
means at the far end, the server, or if the neans
I's in the thernostat.

Q Well, it says it's in the
controller. It says it's in the environnental
controller. That's what the clai msays.

A Well, if it says that, | could
only go on what it says on the words you are
giving nme, but I don't want to say anything that
coul d be wong, because naking m stakes could be
detrinmental, so | like to speak when |I'm sure.

Q Okay. So you are not sure what
the storage neans is --

A Not unless | sat there tonight
and went through the whole thing, which I pron se

you | am not doi ng tonight.
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Q Okay. |It's fair to say that your
i nvention does not disclose any new net hod of
storing data, correct?

A Correct.

Q Al right. And your application
does not disclose any kind of transmtter,
correct?

A. Yes, correct.

Q You didn't invent any new ki nd of
transmtter, did you?

A. No, no.

Q And your invention refers to a
renote correspondent. Your claimrefers to a
renote correspondent ?

A. Yes.

Q Actually it refers to a renote
devi ce here.

A | thought you said renote
correspondent.

Q | m sspoke. This claimuses the
term "renote device."

A Okay, this is a claimwe are on
ri ght now?

Q Yes. |I'mlooking at claimone of

the ' 739 Patent.
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A Al right.

Q Al right. So did you invent any
new ki nd of renote device with your invention?

A | would have to see -- what is a
renote device?

Q That's the device that gets the
| ocation information and sends back the | ocation

data to the environnental controller

A. So it's the thernostat?
Q The renpote device? No, the
environnental controller -- what you have cl ai ned

I's an environnental controller here. Okay, so the
envi ronnmental controller is -- you recite:
"Atransmtter neans connected to
the controller adapted to transmt
| ocation data to a renote device
physically renpote fromthe
controller.”
So did you invent a new renote device

physically renote fromthe controller?

A. "' mthinking that maybe -- and |
don't know -- the renote device m ght be the
server. | don't know what it neans.

Q So it could be the server. Did

you i nvent a new server?
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A No, but certainly we trigger a
response in some way to encourage a renote
correspondent, which | know is either a server or
renovabl e nenory, to send us back data which could
be the weat her forecast.

Q Okay, but you didn't invent a new
server, correct?

A. Correct.

Q You are using an off-the-shelf
server, correct?

A Yes, we are using data that is

supplied to us when it detects a request to send

t hat dat a.

Q Okay. And --

A. It doesn't nmean necessarily send
the data. It doesn't mean necessarily here's ny
address, send the data. |It's possible that it

al ready knows the address of that controller.
It's a very broad patent.

Q Move to strike the rest of the
answer as non-responsive. Sir, my question was
very sinple and that is --

A | think you need one word
answers, because anything | say doesn't go

anywher e.
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Q Did you invent any new ki nd of
server?

A. No.

Q Okay, thank you. Now you al so

did not invent any new met hod of commrunicating
data, correct?

A Correct. You are getting one
word answers fromnow on. It will help
accelerate, you'll get to the airport and then
we'll figure it out.

Q In connection with the '739
Patent, you did not invent any new type of nenory
device, correct?

A. Correct.

Q And this patent also tal ks about
nodenms. We di scussed nodens earlier, correct?

A Yes, okay.

Q You did not invent any new type

of nmbdem in connection with the '739 Patent --

A. No.

Q. -- correct?

A Correct.

Q You are using off-the-shelf

nodenms, correct?

A. Well, indirectly correct. W
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built the nodens, but the chipsets exist to be
able to design them

Q Okay, and a nodem was a
conventional way of communicating with the

internet at the tine you filed the patent --

A. Still is.
Q -- correct?
A. Still is. Your house uses them

even if you have fibre.

Q And you are using a nodemin a
conventional manner, correct?

A. Depends what you -- how you
define a conventional manner.

Q Well, you are using the nodemto
conmmuni cate with the internet just |ike you would
use any other nodemto communicate with the
i nternet, correct?

A. Yes.

Q Now | want to ask you about

element (C) in claimone.

A O Exhibit 1?

Q O Exhibit -- of the '739 Patent.
A ' 739, yeah.

Q VWhich is Exhibit 3, isn't it?

A ' 739 says --
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Q Sorry, Exhibit 1. [It's
Exhibit 1., so, yes --

A It's okay.

Q -- claimone of Exhibit 1, the

'739 patent; are you there?

A Maybe we'll both quit at the sanme
tinme.

Q Are you on colum eight?

A. Colum -- give ne the colum
eight? Yes, | am

Q Ckay. And do you see that the --

let's first look at (B). You see (B)?

A. M hnrm

Q And (B) says that:
"The transm tter means connected to
the controller adapted to transmt
| ocation data to a renote device
physically renote fromthe
controller, so that a |l ocation
response is induced at the renote
devi ce. "

Do you see that?

A. Yes. So the renpte device nust
be the server, | would think.
Q Okay. So then we -- when we go
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to (C), it says:
"Location response is storage of
the | ocation data at the renpte
device and correlation to the
physical |ocation to | ocation
response data stored at or
avail able to the renote device or
created by processing of |ocation
data at the renote device,
whereafter | ocation response data
is transmtted fromthe renpote
device to the controller."

Do you see that?

A. Yes. Do you want coments?

Q Well, nmy first question is, do
you see that?

A. Yes.

Q Al right. And are those
actions, storage of the |ocation data at the
renote device, correlation of the location to a
response data, and transmtting |ocation response
data fromthe renote device to the controller, are
those all steps perforned by the server, the
renote device?

A. Does it only have to be a "no" or
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"yes"?

Q You can answer the question
however you want to answer it.

A. Ckay. How -- pl ease pay
attention to this.

MR. N : Ckay.

THE W TNESS: So whenever you send
anything to any m croprocessor, whether it's at
the renote correspondent's end or at the end which
is the thernostat end, if | send sonething to you
and you are a conputer and you are going to
respond, | have to say sonething to you, which
your ears hear, and you have to store it for at
| east a period until you conplete the command. So
If I say 1(A) to you, and that tells you that you
have got to spit out the weather to nme, okay, how
did you get the weather forecast? O if | spit
out ny |location to you, even nonentarily, you have
to store the location to be able to act on it. So
any way you cut it, you are storing the | ocation
in at | east both sides nomentarily, if not totally
al ways.

BY MR WLLE
Q Ckay.

A Okay. So this is nore broad than
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you probably read through --

Q Well, that would be true, for
exanmple, if you were using a | aptop conputer to
communi cate with a weat her website, you would have
to store the location, the zip code tenporarily at
the conmputer, send it to the weather.com server
that would store the zip code there, and then
return the weather to the conputer, right?

A. Not necessarily. You could just
send a serial nunber or anything to trigger a
nmessage to your screen that relates to your
geogr aphical information and then ask yourself,
well, if ny thernostat didn't have the
geographi cal information, who has it?

Q Ckay, let's go back to ny
gquestion, so nmy question is in the context of
cl ai mone --

A Okay.

Q -- is the storage of the | ocation
data at the renote device correlation of the
physical |ocation to |ocation response data stored
at or available to the renote device, or created
at the renote device, and then transmtting from
the renote device to the controller all steps that

are perfornmed by the renote device?
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A They are actually perforned by --
|"mjust going to say yes, because in any instance
all conditions are simlar enough that this
descri bes them because whenever you involve any
type of communications, | don't mean just nodem |
mean if you have an |I-squared C-bus on a circuit
board, okay. You have got to originate sonething
to get a response sonmewhere else. And the only
way you could do that is by saying who you are,
and that sonehow sonebody knows who you are or
t hey wouldn't give you the right information. So
now you have to fill in the bl anks.

Q Okay. So the answer to ny
gquestion with that additional explanation is, yes,
correct?
| forgot the question.

The question was --

| like you smling for a change.

o > O »

The question was -- and, see, it
would help if you just listen to the question and

answer the question |I asked --

A It's very hard though.
Q | understand. So ny --
A. You don't because |'m not you,

' m seeing you don't understand.
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Q So ny question --

A. Or you are not ne.

Q -- Is is the storage of the
| ocation data at the renote device correl ation of
t he physical location to | ocation response data
stored at or available to the renpte device or
created by processing of |ocation data at the
renote device, and then transmtting the response
data fromthe renote device to the controller al
steps that are perfornmed by the renote device?

A It's one of the ways that is
basically the way it's described, let's say yes

for that one, but --

A -- Hao knows that | understand
t he whol e t hing.

Q So earlier we discussed prior art
systens that you could use with a conputer, where
you could type in your zip code and you could get
back the weather for your zip code; do you recal
t hat ?

A Okay, yes.

Q All right. So if you were using
weat her.comin the 1990s with a | aptop computer,

and you typed in your zip code, you agree that the

Page 248

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 248




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

weat her.com renote device, the website, the
weat her. com website woul d store that | ocation,
correlate it to the weather data for your zip code
and send that zip code back -- sorry, that weather
data back for your zip code to the conputer,
correct?

Yes.

Q So those -- those would be the
sane steps that would be performed by the renote
device at least in the prior art, correct?

A. Yes.

MR. NI : Objection, form
BY MR WLLE

Q Now if -- so one of the things
your invention does is automates that process,
because the person no | onger has to type in their
Zip code to weat her.com or sone other website, the
t hernostat automatically sends the |ocation and
gets the weat her back periodically, correct?

MR. NI: Objection, form

THE WTNESS: Um yes, a response is
generated in the thernostat, in the server. Not
in the thernostat, in the server. Wich causes
the server to send specific information to a

t hernostat, because of who that thernpstat is.
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BY MR- WLLE

Q Ckay.

A And who has to do with where he
I'S.

Q Okay. So the difference between

your invention and using a |aptop conputer in the
1990s is with your invention it automates it so
that | don't have to type the zip code into the
conputer every tinme | want the weather, right?
MR. NI: Objection, form
THE W TNESS: No, not necessarily.
BY MR W LLE

Q Okay, why not? What's wong with
nmy proposition?

A. Un | think that maybe Hao woul d
have to get into this with you, | think it's
probably healthier, but | think that the way it's
descri bed here you are only giving one way of the
multiple ways that |'m describing in a way that
you coul d have the weather information in the
t hernostat but you could also have it in the
server. Not the weather, sorry, the address
| ocati on.

Q Okay, well --

A. You coul d have it either way.
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Q | understand that, but |I'm
focussed on claimone, sir, so let me help you out
here --

A. Li ke we are not inventing the
nodem Let me just go beyond that and try to get
this to a head --

Q Well, there's no pendi ng question
ri ght now so let nme ask you a question --

A Go ahead.

Q -- first. Do you see el enent
1(A) there?

A Yes.

Q It says:

"A physical |ocation and the
environnmental controller stored as
| ocation data in storage nmeans in
the controller.”

Do you see that?

A Yes, but what is the definition
of "location data"? Have you | ooked that up?

Q. Okay, well, you give an
exampl e --

A | give nmany.

Q You gi ve exanples of what it can
be, for exanple, claimthree. |If you flip over to
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see claimthree, location data could be, "a | ocal
t el ephone nunber or a portion thereof, a local zip
or postal code and local |atitude and | ongitude of
t he physical location of the controller or systens
correlated thereto."

Do you see that?

A So we are giving sone | oose
exanpl es; am | correct or not?

Q Yes, let me ask ny question a
different way then.

One exanple of an inplementation of
claimone is the thernostat stores |ocation
i nformati on and automatically goes and gets the
weat her for you without you having to tell the
thernostat to do that, correct?

A Correct.

Al right. And so that is one

difference fromhaving a | aptop accessing
weat her.comin that your invention automates what
| m ght otherwi se do nmanually with ny conmputer,
correct?
It could even be an | P address.
Correct?

That i s meani ngful.

o > O »F

| P address coul d be used for
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| ocati on data?

A. Sure, as long as it's coordinated
by a nenory sonewhere

Q Ckay, but so do you agree that a
di fference between one exanple of your invention
is that the thernostat automatically goes and gets
t he weat her instead of me having to manually type
| ocation information such as a zip code into the
weat her. com websi t e?

A. Yes.

MR. NI : Objection, form

THE W TNESS: Okay, the thernostat
automatically receives the weather. So it's a
little confusing, but I think you m ght realize
that it's such a bi-directional thing that the
response that's triggered could al nost be any type
of response, and the nmenory that exists could be
menory at either side. Because of the nature of
the way m croprocessors work, nenory has to be
avai l abl e at both ends for this whole thing to
wor K.
BY VR. WLLE

Q Movi ng - -

A Even if some of it is not

per manent menory, and notice we don't necessarily
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use that word, it triggers a response. | better
stop though because |I'm going too deep into this.
This should be in court, not in a boardroomlike
this, I think, but if I could help you to nake
this a shorter case | would, but |I think this is
the wong tine.

Q Move to strike the rest of the
answer as non-responsive.

Okay, so if we |ook at claimone, it
refers to a renote device, physically renote from

the controller; do you see that?

A Cl ai m one?

Q Yes, claimone --

A. Ckay.

Q -- element (B).

A. Yes.

Q Tal ks about a renote device
physically renote fromthe controller; do you see
t hat ?

A Transm tter neans, you nmean?

Q Yes. It refers to -- it's

transmtting |ocation data to a renote device
physically renote fromthe controller; do you see
t hat ?

A. Yes.
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Q What does it nean for sonething
to be physically renmote fromthe controller?

MR. NIl: Objection to form

THE WTNESS: Um | would say that it
being what it is, it could be the server.

BY MR WLLE:

Q So | guess ny question is how
renote does sonething have to be to be physically
renot e?

A. It's not part of the thernostat,
IS renote.

Q Ckay. So as long as it's not
part of the thernostat --

[ overtal ki ng]

A -- thernostat is connected to a
renote device, it's connected to a server, which
when it receives an address or an |P address, it
says, oh, this box is registered with this IP
address, and he's in Tinbuktu. Do you have
Ti mbuktu in Texas or did | imagi ne everyone knows
t hat ?

Q | think it's in Africa.

MR. NI : Yeah.

THE W TNESS: So basically you have a

way to understand this. | hope | nade that clear.
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BY MR WLLE

Q Well, is there sone defi
physically renote that all persons of ski
art agree on to your know edge?

A. No. No, | think it's ju
and we understand that, and when we | ook
thernostat that does such a thing, it ta
sonething that's physically renote.

Q Okay. So could it be --
physically renote be sitting on the wall
next to the thernostat as long as it does
have --

A. | would say that that is
possi bl e.

Q Ckay.

A As long as it's renote and not

necessarily part of the thernostat, then

it is, perhaps it becones a -- you know,

extension to the server to bring the signal into

your house like a wifi router, whatever.

Q. Ckay.

A It's witten in a way that it

shoul d be consi dered very broad. | know
need to narrow it down. It's the best |

to hel p you.

nition of

[l in the

st renpote
at any

ks to

coul d

right

n't

per haps

an

t hat you

coul d do
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Q You indicated earlier that you
were not aware of any thernostat that was
connectible to the internet prior to your
I nvention, correct?

A That's correct.

Q Wul d you agree that once you
decide to connect a thernostat to the internet,
that getting the weather and getting stock quotes
are obvious applications for a thernostat?

MR. NIl: Objection to form

THE W TNESS: | would object too,
because being an inventor, | always find that
peopl e say to ne, oh, that sounds easy, but you
know what, they didn't think of it five years ago
or ten years ago, or 15 years ago. And so it's
easy when you live in it, and you see electric
cars flying by and you see touchscreens with
conputers, but if you put your head back there and
try to devel op ammesia for at |east a few seconds,
you realize that that stuff didn't exist.

BY MR WLLE

Q Ri ght, but what you said didn't
exi st was connecting the thernostat to the
internet, right?

A. VWhat | said didn't exist, |'m
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tal ki ng about only thernostats.

Q Right. You are not aware of a
thernostat that you could connect to the internet
prior to your invention, correct?

A. Correct.

Q Al right. And so what |I'm
asking you is once you decide to connect the
thernostat to the internet, so you have made t hat
deci sion, oh, I'"mgoing to connect this thernostat
to the internet, isn't an obvious thing to do once
you have made that decision is get the weather or
get stock quotes?

MR. NI: Objection, form

THE WTNESS: Um | did not see anything
el se connected to the internet in the thernostat
mar ket .

BY MR WLLE

Q Yes. Listen carefully to
questi on because | understand that. So ny
guestion is once you decide to connect the
thernostat to the internet, isn't one obvious
thing to do is retrieve the weather for the
| ocation that the thernostat is at?

MR. NI: Objection, form

THE WTNESS: If it were, why didn't it
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exi st before me? 1It's so easy to ask those
gquestions. Hindsight is 2020 and we need to
under stand t hat.
BY MR WLLE

Q | think the answer to your own
guestion may be because you are sayi ng nobody had
t hought to connect a thernostat to the internet.

Ckay, so ny question is presum ng you
think that, presum ng sonebody thinks of
connecting a thernostat to the internet, isn't
getting the weather for the |ocation of the
t hernostat an obvious thing to do with the
t hernost at once you have decided to connect it to
the internet?

MR. NI: Objection, form

THE W TNESS: It appears not.
BY MR WLLE

Q Okay, well, you could potentially
get any information on the internet once you have
deci ded to connect the thernostat to the internet,
correct?

A How about all of the patents on
col our televisions and how you make col ours and
how you see an image? So if you saw sonet hi ng

with a screen on it years ago, how do people get
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patents on TV screens today? Yet they do, because
they inprove things, and so this patent is an

| nprovenent and it teaches sonethi ng about
thernostats. | can't -- sorry, | dropped ny pen.

| can't el aborate beyond that.

Q Move to stri ke the answer as
non-responsive. Sir, ny question is once you
deci de to connect a thernostat to the internet,
isn'"t an obvious thing to do is get --

A. No.

Q -- the weather for the
| ocation in which --

MR. NI: Objection, form

THE W TNESS: For sure not, because why
did | think of it first? Absolutely not. Wy did
it take so many years of thernpstat screens being
on people's walls for me to finally come up with
that invention? Think of it that way.

BY MR WLLE

Q Okay, let's go to the '075
patent, which is Exhibit 2. Do you have the '075
patent in front of you?

A | do, and | don't remenber it,
and | amgoing to have to fam liarize nyself with

it. Wuld you like ne to read the whole thing to
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nysel f because |'m going to have to. Oherw se
|"mjust going to guess, and it's not a good
t hi ng.

Q The '075 patent is changing the

function of the --

A | know, but there's a |ot of
detail in here which is very meani ngful, because |
know what | created.

Q Okay. Well, let's go off the

record and et M. Rosen read the patent, please.
VI DEOGRAPHER: Going off the record at
1:42 p.m
--- \Whereupon recess commenced at 1:42 p.m ---
--- Upon resumng at 1:48 p.m ---
VI DEOGRAPHER: Goi ng on the record at
1:48 p.m
BY MR- W LLE:
Q Have you had a chance to review

the '075 Patent at the break, sir?

A Up until the clains.

Q. Okay. Let's turn to colum six,
pl ease, |line 41.

A Ckay.

Q And you state:

“I't may be noted that the
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integrated circuit chips including
all the processor conponents with
all the necessary interface
conditioning circuits are avail able
of f the shelf and are under
constant refinenment for increased
power. The subject invention only
requires the capabilities of such a
processor and off-the-shelf
integrated circuit processor chips
may be used to advantage in the
subj ect thernpbstat system”

Did | read that correctly?

A. Yes.

Q And that's a simlar statenent to
the one we read earlier in the other patents,
correct?

A Correct.

Q Al right. So for the '075
Pat ent you were again using off-the-shelf
conponents, correct?

A. Yes.

Q Al right. So, for exanple, if
we | ook at Figure 1 in the '075 Patent, you don't

di scl ose a new type of nenory, correct?
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A Of course not.

Q You are using nmenory that's been
used for years that you can acquire off the shelf,
correct?

A. Yes.

Q And simlarly you don't disclose
any new real-time clock in the '075 Patent,
correct?

A. Correct.

Q And you don't disclose any new
CPU or m croprocessor in the '075 Patent, correct?

A Correct.

Q You don't disclose any new space
conditioning equi pment in the '075 Patent,
correct?

A Correct.

Q You don't disclose any new
I nput/output unit in the '075 Patent, correct?

A. Correct, yes.

Q You don't disclose any new type
of communi cations interface in the '075 Patent,
correct?

A Yes.

Q You don't disclose any new type

of touchscreen in the '075 Patent, correct?
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A. Yes.

Q And you don't disclose any new
type of tenperature sensor in the '075 Patent,
correct?

A. Yes.

Q Al right. So would it be fair
to say that all of the hardware conponents that
are disclosed in the patent are off-the-shelf
conponents that were available in the prior art?

Yes.

Q And are you using any of those
conmponents in a strange way or using them as the
way they are intended to be used?

MR. NI: Objection, form

BY MR. WLLE:

Q Let ne clarify that question.
A. Yes.
Q Al right. So you know you can

use a screwdriver to screwin a screw. Ckay,
wel |, an intended purpose of a screwdriver is not
to use it as a hamer, but sonetinmes you use it as

a hamrer because you can't find a hamer?

A | thought you would say that.
Q Right. Okay, so that's really ny
question. In your invention in the '075 Patent,
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the off-the-shelf conponents you are using, you

are using themas they were intended to be used,

correct?

A Correct.

Q Al right. Nowin the '075
Patent, colum eight, lines 53 to 65, you are

tal ki ng about connecting the systemto the
I nternet there; do you see that?
A Mhmm | see, "Wile the
internet...," so...
Q Why don't you read that
par agraph to yourself, because then |I'mgoing to

ask you sone questions about it.

A |"ve gone down to the end of that
par agr aph.

Q So you have read the passage at
colum eight, line 53 to 65 in the '075 Patent?

A. Yes.

Q Al right. And so to get from

the thernostat to the renpte device, the first
thing that happens is data travels over a seri al
link 16; is that correct?

A It says that. | would have to
| ook at the diagram but it sounds good.

Q Okay. You can | ook at the
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diagramif you would like. This is talking about

Fi gure 2.
A Ckay, |'m here.
Q Does Figure 2 hel p?
A. It will have to. Let's just see

what they say. You could follow it through, it's
all there, so I'"'massumng the description is
accur at e.

Q So the first thing that happens
IS a communi cations interface sends data serially

to a nodem correct?

A Ckay.

Q s that true?

A Um appears to be. | see |ISP.
Q Well, so you see -- do you see

t he nodem | abel 20 in Figure 27?

A. Yes, it says "M', yeah.

Q And you understand that to be the
nodem right? |If you want to go back to --

A No, it's correct.

Q. -- the passage we were | ooking
at, you can.

A Yeah, well, there's always a
nodem ever ywhere you go.

Q Colum eight refers to the nodem
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20, you see that, the passage you just read in

colum eight?

A. Yes.
Q All right. So the data goes over
a serial link to a nodem correct?
A. M hmm
Q And a nodem is a physical device,
correct?
Yes.

And it's a device that's in the

prior art, correct?

A M hmm

Q. Yes?

A It's in the prior art?

Q Yes. You just said "m hni'. You
need to answer "yes" or "no."

A. Okay, the device in the prior
art? Wiich art?

Q A nmodem  Modens were avail abl e

in the prior art, correct?

A. Ch, for sure, they were avail able
to the world for years.

Q And you didn't invent any new
type of nodem correct?

A. No.
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Q Al right. And you didn't invite
any new type of communications interface, correct?

A Correct.

Q All right. So the data goes from
t he communi cations interface to the nodem and
then it says it goes to the ISP, correct?

A. Yes.

Q And ISP is an internet service
provi der, correct?

A Correct.

Q And the paragraph you read
explains that the nmodeminterfaces with an

i nternet service provider, correct?

A. M hmm

Q Yes? You have to say "yes" or
"no".

A. Yes, sorry.

Q Al right. Internet service

provider is a business that provides access to the
i nternet, correct?

A. Yes.

Q Al right. And internet service
provi der may connect to the internet in different
ways from one internet service provider to the

ot her, correct?
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A Of course, yes.

Q And the internet service provider
deci des what equi pnment they think is the best way
to connect to the internet, correct?

A. M hmm yes.

Q And when you say the internet
service provider conpletes the link in the
wel | - known manner, that manner woul d depend upon
what equi pment the internet service provider
chooses to use to conplete the link, correct?

A. Yes.

MR. NI : Objection, form

THE W TNESS: Yes.

BY MR WLLE

Q Ckay. So if we go to claim
one --
A If I find claimone.
Q Col um 14.
A Ckay.
Q So this has very simlar |anguage

to one of the patents we discussed earlier, so do
you see where 14(d) it -- sorry, in colum 14 you
see in claimelenent 1(D) that calls for a control
program stored in said menory for causing said

central processing unit to selectively perform
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certain functions there?

A. Ckay.
Q You see that?
A. | see (A). Is it (A you are

referring to?

Q (D).
A (D), okay. Okay, go ahead.
Q So you see where it says, "a

control program stored in said nmenory for causing
the central processing unit to selectively...?"

A Al right, yes.

Q Al right. One of the functions
that it performs is function no. 2 there, "read
the position on the touch pad juxtaposed with said
predeterm ned position to determne if said
representation of a button has been touched.”

Did | read that correctly?

A. Yes.

Q And do you recogni ze that
| anguage as simlar to the | anguage about the
control programin another patent we di scussed?

MR. NI: Objection, form

THE WTNESS: Um [reading to self]. |
don't quite renmenber the wording verbatim but it

shoul dn't make a difference once we go through al
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of the clainms and we understand how it reads
through to the final result.

BY MR WLLE

Q Ckay. You did not invent a new
touch pad juxtaposed -- sorry --

A. O course --

Q You did not invent a new touch

pad, correct?

A. No, this is just the ingredients.
That's what we are describing here.

Q Right. So you agree that it was
within the knowm edge of a person of ordinary skill
in the art to used a touch pad where the control
program determ ned -- read the position on the
touch pad juxtaposed with a predeterm ned position
to determine if a representation of a button has
been touched, right?

A. Do | agree that soneone el se
could have invented this; is that what you are
sayi ng?

Q. No, I'masking if you agree if it
was known to persons of skill in the art that you
coul d have a touch pad or you could have a control
programread a position on the touch pad,

j uxt apose - -
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A Yes, because this is the
i ngredi ents of what makes up this device.

Q Right. Sir, you need to let ne
finish nmy question, first of all. You keep
st eppi ng on ne.

A Okay.

Q Let me finish ny question. M
question is is it in the general know edge of a
person of ordinary skill in the art before your
i nvention that you could use a control programto
read the position on a touch pad juxtaposed with a
predeterm ned position to determne if a
representation of a button had been touched?

A. Yes.

Q Ckay, that's sonething that had
been done in the prior art, correct?

A Correct.

Q Al right, thank you. If you
| ook at the element (C) there, there's a processor
with various conmponents; do you see that?

A. Just -- sorry, okay, please go
ahead.

Q Yes, do you see the conponents of
t he processor there?

A. VWhi ch nunber ?
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Q (O, 1(0C.
Ckay.

Q So claimone lists the foll ow ng
conponents of a processor: A central processing
unit, a real-time clock, a nenory, and an
I nput/out put unit including a sensor input, a
control output and a communi cations interface. Do
you see that?

A. Yes.

Q Okay. And is it true that you
were aware of prior art thernostats that had al
of those hardware conponents that are listed in

element 1(C)?

A. | don't renenber.
Q Ckay.
A. That -- | can't remenber back

that far, that's for sure.

Q Okay. Well, it is true that
prior art thernostats for many years before your
i nvention used a central processing unit such as a
m croprocessor, correct?

A Correct.

Q And it is true that thernostats
for many years prior to your invention used a

real -time clock, correct?
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A Correct.

Q And it is true that thernostats
for many years prior to your invention used a
menory coupled to the central processing unit for
storing program and data i nformation, correct?

A. Correct.

Q And it is true that for many
years prior to your invention prior art
t hernostats used an input/output unit, correct?

A Bet ween the CPU and the outside
world or the relays? Yes.

Q Ckay. So it is true that for
many years prior to your invention, prior art
t hernostats used i ncluded a sensor input coupled
to a tenperature sensor for receiving an
el ectrical signal therefrom correct?

A. Correct.

Q And it is true that for many
years prior to your invention, thernostats had a
control output coupled to the space conditioning
equi pment for issuing control signals thereto,
correct?

A. Correct.

Q Okay. It is also true that for

many years prior art thernostats had sone type of
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control program correct?

A. Yes.

Q That woul d be the software that's
used - -

A To run the thernostat.

Q To run the thernostat, correct?

A Correct.

Q Did you do a prior art search

before filing the '075 Patent?

A | don't remenber, but let's |ook
and see what's on here. Well, there are
references cited, so | would have to say yes,
obvi ously, but nore than that, | can't renenber.

Q Okay. Now are you famliar with
the term"firmvare"?

A Sure.

Q And firmvare is software that
controls an el ectronic device |ike a thernostat,
ri ght?

A. Yes.

MR. NI: Objection --

BY VR. WLLE

Q It's another word for the

software used to control a device like a

thernostat, right?
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A. Yes.

Q Al right. Wre you famliar
with electronic devices prior to your invention
claimed in the '075 Patent that allowed firmnare
to be updated by comruni cating over the internet?

A | don't renmenber when | first
becane aware of that.

Q Ckay.

A | don't even renmenber what
generation conputers were on at that tine.

Q Well, your 'O075 Patent does not
descri be any software nmethod for doing the actual
updati ng of the functional programm ng of the

thernostat, does it?

A. Again, |I'mnot sure.

Q Okay. Well, go ahead and take a
| ook.

A Well, in this fast world I'm not

going to be able to brush through this to really
understand. When you say a nethod --

Q. You basically just say in the
patent that the software -- the functional
programm ng gets downl oaded to the thernostat, and
it can change how the thernpostat operates, but you

don't really say how that happens, true?
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MR. NI: Objection, form

THE WTNESS: |'m checking that now. |
never got to the claim so | don't know. W don't
descri be per se going down to al nost the | ast
clainms, we don't describe a protocol per se, but
we describe sonmething very unique in a thernostat
where you coul d even choose the types of buttons
you want fromthe screen and change the graphic
user interface.

BY MR. W LLE:

Q Right. And nmy point is that you
don't describe the low | evel process to get the
functional programm ng fromthe renote
correspondent to the thernostat and change the
functional progranm ng at the thernostat, correct?

MR. NI: Objection, form

THE WTNESS: W don't describe the
specific process because of the broadness that we
are trying to keep within the patent.

BY MR WLLE

Q Well, and because it was known in
the prior art that you could downl oad software
froma renote site to a device to change the
firmvare in the device, correct?

MR. NI: Objection, form
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THE WTNESS: [|'mnot sure that | know
that for a fact, and I don't know that people were
at that time -- and | renenber being excited about
changi ng the graphic user interface on the
thernostat. And these were at those tines very
sinple dot matrix screens. Things have gotten a
| ot better. So | don't recall seeing anybody
changing GQUI's, graphic user interfaces, by renote
control and giving the custoner the option to do
that. Now another thing --

BY MR. WLLE

Q And you agree, you haven't
provi ded the informati on needed to technol ogically
acconplish that in the '075 Patent, right?

A Sure we have. We describe it
deeply enough that anybody in the art could | ook
at this and say, hey, | amgoing to do that, and
they could go and start witing it tonight.

Q OCkay. So you downl oad the new
software to the thernostat. How does the
t her nost at know what to do then?

A The nmethod that we have. W have
a few nethods, but one of themis that you push a
button whi ch neans you request changes, but

there's sonmething else | want to --

Page 278

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 278




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q No, no, no, sir, not so sinple.
My question is how does the thernostat know to
change the software it has and put in the new
software? You don't describe a process for doing
that, do you?

A. We say that you push a button and

there's a certain button that you would push --

Q So, sir --
A. -- to trigger that.
Q Sorry, you weren't finished with

your answer.
A. It's okay. | think you got it.

There's a button that you push to trigger that, so

it is witten in such a way that this is what |I'm

getting out of it, but I can't interpret it deeper

than that. | really need nore tinme to study this.
VWhat | might say here is -- | just need to | ook
for other things that -- we used the word "renote

correspondent™ here.

Q. Yes.

A Do we define "renpote
correspondent"?

Q Sir, you are now way off the
guestion, so let's nove on here.

So if I filed a patent application on a
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time machine and said you press a button, you do
time travel, do you think that's a patent the
patent office should issue?

A That's a little too broad, |
woul d say. This is not --

Q Because you are required to
provi de enough information so that sonebody cone
make and use your invention; you understand that,
right?

A. Yes, but there is enough
I nformation here, and that's where we seemto
differ. W don't agree with each other but it's
obvi ous why not.

Q You haven't provided -- you are
sayi ng nobody had ever downl oaded firnmware before
over the internet, right? 1Is that your position?

A. |' m sayi ng that nobody ever built
a thernostat where you could change the graphic
user interface.

Q That was not ny question.

A. Don't change the wording in ny
nout h, because that's what |'m saying. Your
question is different than what you are expecting
fromnme to say.

Q Yes --
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A | will not change fromwhat |'ve
just said -- hear ne out -- and | mmintain the
fact that we are changing the graphic user
I nterface and even the way buttons are configured,
okay, on a thernostat screen so we can -- and |
woul d have to read this even nore deeply, because
| haven't read into this enough to know that it
says certain things that |I believe it also
i ncl udes in here.

Q Sir, my question is are you aware
of any device that existed before you filed your
'075 Patent application where you could downl oad
software that would change the way the device
operated in any respect?

A Back then, |I'm not aware, because
| don't remenber

Q Okay. And you haven't provided a
met hod by which the thernostat knows how to change

fromthe old software to the new software --

A. But - -

Q. -- in your patent application,
correct?

A -- 1 wll say this: If | saidto

you as an engineer, let's invent a thernostat that

we could change the buttons so that it's -- it
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| ooks better on the wall, it has nicer colours,
and it includes only the relevant buttons to ny
very sinple heating system Let's do that. And
you say, okay, let's do it. And now you are an
engi neer and | guarantee you could hit the
keyboard runni ng. Nobody did that before ne. And
so | maintain my argunment that this is unique.

Q Ckay. So just so the record is
clear, you are not aware of a single prior art
devi ce of any kind where you could downl oad
firmvare that woul d change the functionality of
t he device after you purchased it?

MR. NI: Objection, form

THE WTNESS: Let's go back to
graphic --
BY MR WLLE

Q Don't change ny question. Answer
nmy question, sir.

A No, because you are sayi ng change
t he whol e device. |1'mchanging the GUI, that's
what |' m doi ng.

Q Sir, sir, answer my question.
Are you aware of any prior art device that all owed
you to downl oad software fromthe internet to

change the functionality of the device after you
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bought it that existed prior to filing the '075
Pat ent application?

A Back in 2005? | don't renenber.

Q Ckay. Are you aware of any
device that allowed you to change the graphical
user interface by downl oadi ng software fromthe
internet to that device that had been in the prior
art prior to the filing of your '075 Patent?

A. No way.

Q Okay. Let's go to Exhibit 4,
pl ease, the '555 Patent. Actually, sorry, one
nore. | need to ask you about one nore thing.

Let ne hand you what's been marked as
Exhibit 11, which is US Patent 7,050, 026.
--- Exhibit 11: US Patent 7,050,026 ---

THE WTNESS: Didn't you give us this
one?

BY MR- W LLE:

Q No, this is a new one.

A s this one being asserted?

Q. No.

A Okay.

Q So you recognize Exhibit 11, sir?
A. Um vyes.

Q Okay, and Exhibit 11 you are
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listed as the inventor on this patent, correct?

A Correct.

Q And this patent concerns reverse
I mages in a dot matrix LCD, correct?

A. Yes.

Q Al right. This patent is not
about downl oadi ng functional programming to the

t hernostat to change the buttons on the display,

correct?
A Okay.
Q Do you agree with that?
A Yes, it's not.
Q Okay, thanks. That was ny only

guestion on that one.

Next we are going back to Exhibit 4, the

' 555 Patent.
A. Actually | have an objection
here. | would like to read this through to really

give you a true yes.
Q Okay, let's go off the record?
VI DEOGRAPHER: Goi ng off the record at
2:15 p.m
--- Whereupon recess commenced at 2:15 p.m ---
--- Upon resuming at 2:19 p.m ---

VI DEOGRAPHER:  Goi ng back on the record
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BY MR WLLE

Q M. Rosen, while we were off the
record, did you have a chance to review
Exhi bit 11, the '026 Patent?

A. | did. | didn't really go
t hrough the clainms, but at |east | understand a
good part of it now It's been about twenty
years.

Q Okay. And do you agree that the
'026 Patent does not discuss transferring one or
nore nodul es of functional programmng from a
renote correspondent to the thernostat?

A | haven't seen any.

Q Ckay. And do you agree that
there's no disclosure in the '026 Patent about
using transferred functional progranm ng to change
or add to representations on the touchscreen?

A Again, | haven't seen any in the

period | had here --

Q. Ckay.
A -- to do that.
Q Ckay, thank you. Let's go to

Exhi bit 4, please, the '555 Patent.

A. So we are off this one?
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Q Yes. That's all | needed to ask
you about that one. The '555 Patent, Exhibit 4.

A Okay.

Q So this is the patent about
di spl ayi ng nessages froma renote correspondent;
do you recall that?

A Okay, so we are back at diverse
i nformation on the '555?

Q Yes. This one is just a little
different because it doesn't require the | ocation.

Do you recall that?

A. Ckay, yeah, | do.
Q All right. So let's start with
colum three, please. So colum three, lines 54
to 57 --
Ckay.
-- state:

"I't my be noted that integrated
circuit chips including all of the
processor conponents with all of
the necessary interface
conditioning circuits are avail able
off the shelf and are under
constant refinenent for increased

power. The subject invention only
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requires the capabilities of such a
processor, and off-the-shelf
integrated circuit processor chips
may be used to advantage in the
subj ect thernostat system"”
Did | read that correctly?
A It sounds |ike it, but what |ine
are you on again?
Q Again, it's line 54 to 57, columm
t hree.
A Ckay, you read from nunber five;
I's that where you read fronf
Q | read fromcolum three, |ines
54 to 57.
Ckay. Okay, go ahead.
Q Okay, so did | read that

correctly?

Sur e.
Q And that's a true statenent,
correct?
A. Yes.
Q Okay, so the '555 Patent again is

usi ng of f-the-shelf conponents, correct?
A. Yes.

Q Al right. And if -- just
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referring to Figure 1, once again, you did not
i nvent a new type of nmenory for the '555 Patent,
correct?

A Correct.

Q You are using nmenory as it was
i ntended to be used in the prior art, correct?

A Correct.

Q And you did not invent any type
of real-tinme clock in connection with the '555
Patent, correct?

A Correct.

Q You are using a real-tine clock
as it was intended to be used in the prior art,
correct.

A. Ri ght .

Q You did not invent any new type
of CPU or m croprocessor in connection with the
' 555 Patent, correct?

A. Correct.

Q You are using a CPU or
m croprocessor as it was intended to be used in
the prior art, correct?

A Yes.

Q You did not invent any new space

condi ti oni ng equi pnent in connection with the '555
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Pat ent, correct?

A Correct.

Q Nor did you invent any new type
of control output to control the space
condi tioning equi pment in connection with the

' 5555 Pat ent ?

A Correct.

Q. Excuse ne '555 Patent, correct?
A. Yes.

Q So you are controlling the space

conditioning equi pnment as it was controlled in the
prior art, correct?

A. Yes.

Q You did not invent any new type
of tenperature sensor in connection with the '555
Pat ent, correct?

A. No. Correct, yes.

Q Nor did you invent any new type
of sensor input to receive input froma
t enperature sensor, correct?

A. Correct.

Q You are using tenperature sensors
as they had been used in the prior art, correct?

A. Correct.

Q And you are using the control
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i nputs as they had been used in the prior art,
correct?

A Correct.

Q You did not invent any new type
of touchscreen in connection with the '555 Patent,
correct?

A Correct.

Q And you did not invent any new
type of input/output unit in connection with the
' 555 Patent, correct?

A Correct.

Q You are using the touchscreens as
they were used in the prior art, correct?

A. Correct.

Q You are using input/output units
as they were used in the prior art in connection
with the '555 Patent, correct?

A Correct.

Q You did not invent any new type
of comruni cations interface in connection with the
' 555 Patent, correct?

A Correct.

Q You are using conmuni cations
interface in the '555 Patent as it was used in the

prior art, correct?
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A. Correct.

Q And you did not invent any new
type of data protocol to be used for conmunication
with a renote correspondent, correct?

A. Correct.

Q You were using standard net hods
of communi cating over the internet with the '555
Patent, correct?

A Correct, well am1? Yes, | am
correct.

Q And you didn't invent any new
type of nodemin connection with the '555 Patent,
correct?

A Correct.

Q You are using nodem as it was
i ntended to be used in the prior art, correct?

A. Correct.

Q Al right. D d you do a prior
art search before filing the '555 Patent?

A. Yes.

Q. And do you still have the results
of that patent search?

A It's accessible on-1line,
bel i eve.

Q Okay. Let ne ask you to
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briefly -- when you say it's accessible on-1line,
i's that because you think anything that you
di scovered as a result of a prior art search would
have been submtted to the Patent Office?

A. Anything that | | ooked at there
were no simlarities, but | seemto renmenber
hi story to an extent only.

Q Ckay.

A. So, I'"'msorry, | can't el aborate.
["mjust trying to jog ny head here.

Q I f you could go back to the

Exhi bit 10, please, which is right here in front

of you, | believe.
A Okay.
Q Do you have Exhibit 10 in front

of you, which are the plaintiff's Amended
I nfri ngenent Contentions?

A I"min Disclosure of Asserted
Claims --

Q And |'ve actually tabbed a
page for you, and that page that |'ve tabbed is
page 17 --

A Ckay.

Q -- of the contentions regarding

t he ' 555 Patent.
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A Ckay.
Q And do you see there that there's
a box tal king about the information, the nessages

that are displayed on the accused thernostat?

A The accused instrumentalities; is
that --

Q You see that?

A. | nstrunents, yeah.

Q So one of the statenents made

there is that the thernostats al so di spl ay weat her
data on the LCD touchscreen; do you see that?

A. [reading to self]. |Is this
regarding the Lennox thernostats?

Q Yes.

A. Ckay, so they al so display
weat her i nformation.

Q They di spl ayed weat her data
according to this allegation; do you see that?

A Yes, okay.

Q And you see the cl aimel enent

that's listed next to there?

A Do I ook just inside this area?
Q No, on the left-hand side there's
a box with the claimelenent there. It says, "a

program stored in said nenory for displaying
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nessages received fromsaid first renote

correspondent.” Do you see that?
A. Yes.
Q Then it says, "which received

nmessages do not pertain to the operation of said
thernostat systemon said liquid crystal display?”
A Okay.
Q So do you understand that your
patent requires the nmessages that are displayed to

not pertain to the operation of the thernostat

syst enf
A Yes, that's diverse informtion.
Q Ckay.
A Such as the weat her forecast,

that's diverse based on the definition.
Q Okay. So you agree that weat her
information is information which does not pertain

to the operation of the thernostat?

A. Yes.
Q Okay. Now - -
A. In other words, there's a cl earer

definition of that, if | could el aborate.
Q | " mgoing to cone back to that
actually. For now, all I wanted to confirm you

agree that weather information is information that
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does not pertain to the operation of the

t hernostat, correct?

A In the reverse way that you are
t hi nki ng.

Q Ckay.

A. There's a little touch there that

you may not realize.

Q Ckay. Well, sir, do you agree or
not --

A | don't know what that neans.

Q s --

A. | don't know what you are saying

specifically nmeans, because |I'm being very

speci fic and net hodi cal

about the neaning.

Q Ckay. So your claim sir,
claim 18 of the '555 Patent requires that the
recei ved nessages do not pertain to the operation
of said thernostat systenf

A It doesn't nean it does not
create differences in the operation of the

t hernostat system

Q Okay.

A And that's what | want to nmake
cl ear.

Q Very sinple question, sir. |Is
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weat her data data that does or does not pertain to
the operation of the thernostat systenf

A What do you nean by the word
"pertain"?

Q It's your patent, sir. What did
you nmean by the word "pertain” in claim18?

MR. NI: Objection, form

THE WTNESS: So let's |ook at claim 18
speci fically.

BY MR- W LLE:

Q Col ums ei ght and ni ne.
A. Ckay. Getting giddy. If we
could shortcut this and -- well, | understand what

it means to not pertain to the operation of the
t her nost at .

Q Okay. So based upon your
under standi ng, is weather data data that does or
does not pertain to the operation of the
t her nost at ?

A Based on the way it's witten,
and everything else that | know about the history
of the patent, which | have, okay, it doesn't
pertain to the thernostat including it influencing
t he t hernostat.

Q OCkay, thank you. So now | have
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anot her question for you about the information.
The claim 18 calls for a comuni cations interface,
this is 18(C(4)(c), it calls for, "a
communi cations interface adapted to establish
bi -directional conmunications --

A. | can't follow you here. [It's 18

and it's "C" like Charlie?

Q (O (4) (c).
A Okay, |'mthere.
Q Okay, it says:

"A communi cations interface adapted
to establish bi-directional

communi cati ons between said
processor and a first renote
correspondent which is a source of
current information."”

Do you see that?

A. Yes.

Q What does current information
mean?

A Woul d nmean |i ke weat her forecast,

that's information coming |like off the internet,
as an exanpl e.
Q Okay. How does sonebody

determ ne whether information is current or not
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current?

MR. NI: Objection, form

THE W TNESS: Okay, that's a question
that's really very broad, because current
i nformati on doesn't necessarily nean the current
weat her. It means information that was downl oaded
as we'll call it foreign information to the
t hernostat, nmeaning not related to the operation
of the internal nmechanism of the thernostat.

BY MR. W LLE:

Q Ckay. So is current information
any information then? What does currency have to
do with anything is ny question?

MR. NI: Objection, form

THE W TNESS: COkay, do | have to answer

t hat ?

MR. NI: Yes, it's a fair question.

THE WTNESS: |If he says, yes, |'l|
answer it. I|I'mtrying to save us tinme, even if it

annoys you, we are going home earlier. Enough
quacki ng around here. You are snmling too much
NOW.
Current information is
information that you've received off the

internet, whether it's old news or new
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news, it's current information. But
it's diverse in that it doesn't display
t he actual operation of the thernostat,
meaning i f you went and pushed the heat
up button it wouldn't say heat has been
turned up. That's not diverse
i nformati on any | onger.
BY MR WLLE
Q Okay. |Is current information a
termof art that is understood by persons of
ordinary skill in the art of thernostat design?
A. Can | step out for a second? Can

we step out? Am|l allowed to --

Q Pl ease answer ny question.
A. Ckay, but to answer it in the
nost accurate and succinct way, | would |ike sone

advi ce, because |I'm alone satellite here.

Q So you are not allowed to get
advice while you are answering nmy questions, so --

A Okay, what is your question?

Q -- unless it relates to
privilege. M question is --

Can | step out after this?
Q Yes.
A Okay.
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Q Is current information, is that a
termthat is a termof art to persons of skill in

the art of designing thernostats, persons of

ordinary skill in the art?
A. It's a termthat explains a type
of information. 1It's a form of English |anguage

that tal ks about diverse information, but | think
If we read through all of the clainms, we clarify
it in other ways.

Q Okay. Do you think reasonable
m nds can differ as to what information is current
I nformati on and what information is not current
i nformati on?

A Well, we give exanples in the
abstract of weather and other things perhaps, but
| can el aborate fromthat of course, which isn't
on the paper maybe. Stock market, if you had a
favourite stock or sonething, you could probably
put it in, and then they would have to know your
geographi cal location in some way.

Q. Can you answer the question,
which is can reasonable mnds differ over what is

current informati on and not current information?

A. Reasonabl e m nds wi Il al ways
differ. 1t's unreasonable and unintelligent n nds
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that will just sit back and agree with everything
t hey hear.

Q Okay. Can reasonable m nds
differ over what it neans for information to
pertain -- to not pertain to the operation of said

t hernostat systemas stated in claim 18?

A Yes, they could, and for that
reason, | would like to step out.

Q Well, is there a definition
anywhere where a person of ordinary skill in the

art can figure out whether a particul ar piece of
I nformati on does or does not pertain to the
operation of the thernostat?
A. Can | ask a question to ny |awer
for a second?
Q No, you can answer ny questi on.
MR. NIl: Can we take a short break?
MR. WLLE: We can take a break.

VI DEOGRAPHER: Goi ng off the record at

--- \Whereupon recess commenced at 2:36 p.m ---
--- Upon resuming at 2:43 p.m ---
VI DEOGRAPHER: Goi ng back be on the

record at 2:43 p. m
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BY MR WLLE:
Q So we were discussing the '555

Patent. Do you recall that, sir, when we broke?

A Yes.
Q Okay. So ny question is this:
How is a person reading -- a person skilled in the

art reading your patent supposed to know what
nmessages do and do not pertain to the operation of
t he t hernostat?

A Okay, well it says diverse
i nformation, and I would say that there was a
definition in here, and | think you m ght have
mentioned it, although that seens like it was a
long time ago, before | left here a m nute ago.
And diverse information are things that are not

related to the operation of the actual thernpstat.

Q Where does it say that?

A We have to | ook.

Q | think you will be |ooking for a
|l ong time, because | don't think it says that. |Is

there any definition in your patent as to what
I nformati on does or does not pertain to the
operation of the thernostat?

A Un | don't know.

Q Can you give ne any objective
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criteria that a person of ordinary skill in the
art would use to determ ne whether sonething does
or does not pertain to the operation of the

t her nost at ?

A. Sure, if you pushed the button
and the nessage said thernostat has increased
t enper at ure above nornal .

Q Ckay.

A. That's related to the operation
of a product.

Q Okay, that's an exanple you gave,
so but ny question is is there sone objective
criteria so that any nessage that's received can
be categorized either as pertaining to or not

pertaining to the operation of the thernostat?

A Say that again. |'m being
di sturbed by all the -- it seens to be conm ng from
t hat room

Q |s there any objective criteria
by which a person of ordinary skill in the art can

det erm ne whether any piece of information
qualifies or does not qualify as information that
pertains or does not pertain to the operation of
t he t hernostat?

A. | don't know how it's spelled out
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in here, so that's what | would need to find out.

Q Ri ght .

A | f you have a word search engine
on your conputer and |l ook up "diverse", and see
how many i nstances cone up, and maybe we can find
it much nore quickly than if | try to read this
on a --

Q Well, sir, ny question is not
about diverse information. M question is about
i nformati on that pertains or does not pertain to
the operation of the thernostat as stated in
claim 18. You understand that?

A. Claim 18

Q Claim 18 at the top of col um
nine indicates that "the received nessages do not

pertain to the operation of said thernostat

system"” Do you see that?

A " m | ooking for it.

Q Top of columm nine. W read it
earlier.

A. Top of columm nine?

Q Yes, top of colum nine. This is

your patent, right, sir?
A. This was | ast | ooked at probably,

you know, when it was filed in 2002.
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Q Okay, and that's your fault,

isn't it, sir, that you didn't look at it in

preparation for your deposition?

MR. NI : QObjection, form

THE W TNESS: | didn't know t hat that

should be ny fault. | didn't know that | needed

to even | ook at that.

BY MR- WLLE

Q Sir, you have a financi al

interest in the outcome of this litigation,

correct?
Yes.

Q And you understand t

plaintiffs are seeking substantial noney damages

fromny client, correct?

MR. NI: Objection, form And to the
extent that anything you have said --

THE W TNESS: |'m not sure.

MR. NI : -- anyone told you through
attorneys, | would instruct you not to understand
it. If you have any other understanding --

THE W TNESS: Yeah, | don't
di scussed that.

BY MR. WLLE

Q Okay, | think you testified about

hat the

think | ever

Page 305

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012

Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 305



o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

it earlier today. You had an agreenent where you
have an interest --

A Yes, but | don't really know nost
of their activity.

Q Ckay. So --

A. The objective is to keep ne out
of harmis way at ny age. That's ny objective.

Q And you net with your attorneys
for an entire day in preparation for this
deposition, correct?

A The only preparation that we did,
and | don't mnd sharing it --

MR. NI: Hold on.

THE WTNESS: -- is what is a
deposition?

BY MR WLLE

Q Sir, did you neet with your
attorneys for a day in preparation for this
deposition?

A Yes.

Q. Okay. And despite neeting with
your attorneys for a day, you did not read any one
of the five patents that are --

A | did not.

Q -- asserted in this case?
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A | did not.

Q Thank you. If you go to claim 18
of the '555 Patent at the top of columm nine --

A. Listen, |I'm here in person.
That's an amazing thing. How | made it here in
72 years, |I'mnot sure, but | think we are lucky

that I'm at | east here.

Q Pl ease | ook at col um ni ne,
pl ease.
A Okay.
Q Cl ai m ni ne says the "received

messages do not pertain to the operation of said
t hernostat system” Do you see that?
A. No, | don't. Claim-- colum

ni ne, you said --

Q Col um nine, claim18 -- strike
that --

A | see --

Q Sir, do you see in columm nine

where claim 18 recites that the "received nessages

do not pertain to the operation of said thernostat

systenf?"
A Colum -- claim18 is in colum
ei ght .
Q It starts in colum eight and it
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goes to colum nine, doesn't it, sir?

A. Okay, you want --

Q W Il you please answer a
question, sir.

A. | would love to but 1've got to
get the colum nine, and | don't see what you are

asking in colum nine. Do you think I'm playing

games?
Q You seemto be, sir.
Well, I'mnot.
Q Well, look at the top of colum
ni ne.
A. And you are being very rude.
Q Do you see at the top of columm

nine the end of claim 18?

A Okay, if that is the end of claim
18, 1'll check that. Got it.
Q Okay. So claim 18 states at the

end of it, "which received nessages do not pertain
to the operation of said thernpstat system"”
correct?

A Correct.

Q And we read that |anguage
earlier, didn't we, sir?

A. | don't renmenber.
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Q Okay. Well, my question to you
is is there any objective criteria that you can
think of that allows a person of ordinary skill in
the art to figure out whether a nessage does or
does not pertain to the operation of the
t her nost at systenf?

MR. NI: Objection to form

THE WTNESS: Yes, | think that they
could figure that out.

BY VR. WLLE

Q What objective criteria would
t hey use?

A. Well, if it doesn't pertain to
the operation, then it neans it's not technical
i nformation, therefore it's not informtion
pertaining to any of the system operation. It's
information that is so diverse fromthat that it
must be, as it says here, and | saw exanpl es of
weat her forecasts, it says Mntreal, today's high
and it goes on and tal ks about other itens as
well, so | think fromthis and this, they could
figure it out.

Q Ckay, well, let ne give you an
exanmpl e. Suppose the nessage that's displayed on

the thernostat is a news report about rolling
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bl ack-outs that are going to happen tonorrow, and
that's going to result in the heating and
air-conditioning being shut down for the person
whose thernostat it is because of the rolling
bl ackout. So does that nessage pertain to the
operation of the thernostat system because the
bl ackouts are going to shut the thernostat down?
A. No, it does not, absolutely not.
And on top of it, that's what | was inplying
earlier, is that if you are sending a comand from
t hat nmessage to your thernostat, that is still
this patent. Because we don't cover the fact that
you are commandi ng the thernostat, but what the
coverage is on this is that you have displayed a
message, displayed it. |I'mgiving it to you |like
it is. Take it off your display and just control
your thernostat. That's another thing. But the
m nute you display it, that's this patent because
It's not pertaining to the operation, but it is
operating the thernostat, and | never wrote
anyt hi ng about operating the thernostat from

readi ng diverse information

Q Ckay.
A. More than that, | can't tell you
You will have to figure this out.
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Q So do you think reasonabl e nm nds
could differ over whether the nessage about the

bl ackout --

A

Q --is -- let me finish ny
questi on.

Do you think reasonable m nds could
differ as to whether or not the nessage about a
rolling blackout is a nessage that concerns the
operation of the thernostat?

A. Yes.

Q Ckay. Now suppose that the owner
of the thernostat doesn't respond well to stress
and al ways turns the thernostat down when getting
stressed, and the nessage is a news report that
causes stress to the owner of the thernostat.

A. Ckay.

Q s that a nmessage that pertains
to the operation of the thernostat because the
news report will cause the person to turn their
t her nost at down?

MR. NI: Objection, form

THE WTNESS: No, it's -- that's
really -- no, it's well defined. It really is a

bl ack and white thing.
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BY MR WLLE

Q Okay. Do you think reasonable
m nds could differ as to whether that nessage is a
nmessage that pertains to the operation of the

thernpostat, the one about that caused the owner

stress?

MR. NI: Objection, form

THE W TNESS: Correct, | believe that
reasonable mnds will say this is not an operation

of the thernostat that caused this.
BY MR. WLLE

Q Ckay.

A. It's not saying that it
i nfl uences the user to create an operation to the
thernostat. |It's not the way it's witten. It's
the way you are saying it to just try to show ne
sone anbi guous information, so | would like to
renove this topic fromthe discussion at a very
early point because we are tal king about frivol ous
t hi ngs.

Q. Okay. So there's stock
guotations is one thing that your patent talks
about can be displayed on the screen, right?

A. Yes, and you could -- | could,

you can't, display any information that's --
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that's diverse fromthe actual working of the
thernmostat. |[If it causes sonebody to turn the
heat down because they just got a heart attack,

t hen that happens, but that has nothing to do with
working the thernostat. | didn't say as |long as
it doesn't influence sonebody to go and turn heat
down. That's silly.

Q Ckay. Are you aware of any pl ace
i n your specification that refers to displaying
all types of information that do not concern
operation of the thernostat?

A O fhand I'm not aware of what it
says, except that | noticed the tenperature in
there is giving an exanple of diverse information.

Q Ckay. Are you aware of any
statenment other than claim 18 which tal ks about
di splaying informati on that does not concern
operation of a thernostat?

A Am | aware of any other
i nformati on?

Q. Are you aware of any ot her
statenment in the patent that tal ks about
displaying it --

A. | think I read sonething in

t here.
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Q Let ne conplete my question, sir.
A. ' m sorry.
Q Are you aware of any ot her

statenent in the patent that says anything about
di splaying all types of information that did not
pertain to the operation of the thernostat other
than claim 18?

A | amnot sure. | think there
m ght be sone.

Q Okay. But you can't point to one
as we sit here today?

A. | can't point to it.

Q Okay. Now prior to filing your
patent application in 2002, did you ever use a
| apt op conputer to connect to a World Wde
Websi t e?

A. Yes.

Q Okay. And nost often when you
connected to a World Wde Website you were
di splaying information that didn't have to do with
t he operation of the conputer, correct?

A Correct.

Q If you visited a weat her website
when you were using a conmputer, that was

i nformati on --
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A So what do you consider |ike
operation of the conputer?

Q Woul d you please let nme finish ny
questi on before you begin your answer.

A. ' m sorry.

Q Okay. So if you were using a
conputer to access a weather website and you
di spl ayed the weather fromthat website on the
screen, that would be information that didn't

pertain to the operation of the conputer, correct?

A. You understand that well.

Q s the answer to ny question
"yes"?

A. Yes.

Q Okay. So if | wanted to get --

again, this is the information that you are
di spl ayi ng here, you are automating the process of
di spl aying informati on on the screen of the
t hernostat, correct?

MR. NI: Objection, form

THE WTNESS: Hit ne with that one nore
time. I'msorry.
BY MR WLLE

Q Yes, you are automating here the

process of displaying informati on on the screen of
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the thernostat, correct?

MR. NI: Objection, form

THE WTNESS: | am automating
information -- well, I'mdisplaying informtion on
the screen that we are, you know, requesting
basi cal | y.
BY VR. WLLE

Q Ckay. And if the -- the

thernostat is requesting, correct?

A. Yes.
Q Okay. And that's automating a
process that | could do on ny conputer if | just

requested the same information by typing the
request into a web browser and accessing the
website and getting the information, right.

MR. NI: Objection, form--

THE WTNESS: Well, this is nore -- it's
sonet hing nore informative, | would think, but
It's also sonmething that occurs automatically, and
it happens on a thernostat | o and behold, which is
really a terrific thing to happen in this world.
BY VR. WLLE

Q Right. So, again, | think you
agree then that your invention automates the

process of getting the information that | m ght
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perform manual |y using a conputer with a web
browser, correct?

MR NI: Objection, form

THE WTNESS: Well, that's not the
i nvention. The invention is that |I put that on a
t hernostat screen because nobody's ever done it
bef ore.

BY MR WLLE

Q Okay. Nobody has ever done what
bef ore?

A Pl aced -- I'mgoing to use the
sane term because we already defined it --

di verse informati on on a thernostat screen.

Q Okay. So information received
fromthe internet though, or sonme other renote
correspondent, correct?

A. Yes, correct.

Q Okay. And that's an automated
process, correct?

A. Yes.

Q. Al right. And one -- | could --
sonme of the information that falls within the
scope of claim 18 that you are displaying on the
screen, information that doesn't have to do with

the operation of the thernostat, is information I
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could obtain fromthe internet using a conputer
prior to your invention, correct?

MR NI: Objection, form

THE WTNESS: | didn't quite get that.
That dining is really disturbing me. I'mtrying
to figure out what's going on behind ne.

MR. WLLE: Please read back the
questi on.
[ Reporter read back | ast question]

THE WTNESS: Yes, that's basically
correct.

BY MR. WLLE

Q Ckay.

A. Not necessarily though.

Q Ckay, so --

A It can be reformatted by any

devi ce such as ny thernostat.

Q Okay.
A | think we explained sone of that
in there, that we parse it in some -- in one

i nstance we actually | ook at the data and we fil
In a message that exists within the thernostat.
There's sonmewhere in the description that gives
that as an exanple three.

Q Okay, move to strike the | ast

Page 318

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 318




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

part of the answer as non-responsive.

Sir, would you agree that your invention
automates the process of obtaining information
fromthe internet and displaying it on the screen
and that sone of the information that you can
di splay with your invention is information | could
have obtai ned using a conputer and a web browser
entering manually --

A. Yes.

Q -- going to that website prior to
your invention?

A Yes.

MR. NI: Objection, form
BY VR. WLLE

Q OCkay, now with respect to
claim 18 then, displaying information that does
not have to do with the operation of the
thernostat, claim 18 is essentially directed to
di spl aying content fromthe internet or sone other
renote correspondent on the screen of the
t hernostat, correct?

A Correct.

MR. NI : Objection, form
BY MR WLLE

Q Okay. And once a person has
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deci ded to connect a thernostat to the internet,
woul dn't you agree after you have nmde t hat
decision, that it's obvious to display information
that you find on the internet on the screen?

MR. NI: Objection, form

THE WTNESS: 1In the sense that if you
had the weather on the screen, could | answer this
In a sentence?

BY MR WLLE

Q Yes, of course.

A Then you woul d nost |ikely find
the same weat her forecast since it's current nost
li kely on the screen or on the internet.

Q Okay. So once you have deci ded
to connect a thernostat to the internet, would you
agree that it's obvious to display information you
obtained fromthe internet on the screen of the
t her nost at ?

A. There's no way --

MR. NI: Objection, form

THE WTNESS: -- | could say that
because if you put your head space back to 2002,
which |I'"'m holding up here, then you didn't think
of it back then, because nobody did, except for

me. And if you |l ook at when the first instance of
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that canme out, it was after that period.
BY MR WLLE
Q Okay. Is it your testinony that
you are not aware as we sit here today of any
t hernostat that was capabl e of displaying
i nformati on received froma renote correspondent
prior to the invention clainmed in the '555 Patent?
MR. NI : Objection, form
THE W TNESS: Correct.
BY VR. WLLE
Q So you are not aware of any prior
art that discloses displaying information not
about the operation of the thernostat that's
received froma renote correspondent on the screen

of the thernpstat, true?

A Correct.

Q Ckay.

A. We were quite backward in 2002.
Q So earlier we discussed various

types of space conditioning equi pnent; do you
recall that?

A. Sur e.

Q Ckay. So a furnace is space
condi tioning equi prent, right?

A. Sur e.
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Q A heat punp is space conditioning

equi pment, correct?

A M hmm

Q. Yes?

A. Yes.

Q You have to say "yes" or "no."

An air-conditioning unit is space conditioning
equi pnent, correct?
Yes.

Q A fan is space conditioning
equi pnment, correct?

A Correct.

Q A heat -- an energency heater for
use with a heat punp is space conditioning

equi pnent, correct?

A Yes.

Q What ot her space conditioning is
there other than those five things that | |isted?

A. | don't think you have m ssed
very much. | can't think of anything. Basically

heat and cool in summary.

Q Okay.

A And fan, obviously fan control.
Hum dity control

Q Okay. So let's go back to
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claim 18, again, but this tinme in colum eight.

A Claim 18 on '075?
Q |'ve asked you sonething simlar
to this before, but I'"mgoing to be specific on

this one here.

A Okay.

Q So claim 18 recites an 10 --
I nput/out put unit including a sensor input, a
control output and a communi cations interface; do
you see that?

A | know it goes right at the end.

Ckay, so we are on claim 18 of the '075 patent; is

that right?
Q Claim 18 of the '555 Patent.
A. Ch, sorry about that.
Q The sane one we have been

di scussi ng.

A Go ahead.

Q Exhi bit 4.

A. Sorry.

Q Exhi bit 4.

A. | see Exhibit 4. 1'mlooking for

figure. Okay, this is your Exhibit 4 and it's
claim 18, and pl ease go ahead.

Q Okay. So claim 18 Exhibit 4

Page 323

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 323




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

recites an input/output unit that includes a

sensor input,

conmmuni cations interface; do you see that?

A
(d)?

Q

integrated circuit that perforns those three

functions, correct?

Q Ckay. It could be one integrated
circuit or it could be several, correct?

A It could be discrete too. It
could be anything. It could be vacuum tubes.

Q So A person of the ordinary skill

in the art would have known, it's in the general
knowl edge of a person of ordinary skill in the art

that an input/output unit could be one chip or a

coll ecti on of

A
Q

i nventi on, correct?

A
Q

a control output and a

Which 18, what (a), (b), (c),

(O (4).
Okay. Yes, okay.

Ckay. So that's a single

Not necessarily.

chi ps, correct?
Sur e.

And that was known prior to your

Sure, yes.

Have any of the patents at issue
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In this case been licensed to a third party to
your know edge?

A Un definitely it's carried
t hrough to Enerson. That's it.

Q Okay, so they were |licensed the
Emerson. \What about | understand that recently
was a settlenment with Resideo. Are you famliar
with that settlement?

A. No, no.

Q Okay. So the only licence as we
sit here today that you are famliar with is the
licence to Verdant and therefore to Enerson, who
acquired Verdant?

A. Correct.

Q Do you still have a copy of the
licence to Verdant?

The |icence to Verdant?

Q Yes.

A. Do you nmean the licence to
Emer son?

Q Ei t her one.

A It's all part of the SPA, but

that's highly, highly NDA d through Ful crum
Capital who | sold the conpany to, and the reason

for it, and I'Il tell you straight off the bat,
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it's obvious that a capital managenent conpany

doesn't want to know -- want people t
deep their pockets are.

Q Ckay.

saying you still have in your possession a written

contract which includes a licence to

one or nore of these patents?

A No. | have a written contract
that includes the patent |icensing, et cetera, to

Ful crum Capital Managenent in Toronto, Ontari o.

Q Ckay.
A. And there's an NDA t

t hat whol e SPA and they are not a public conpany,

and if you look it up, there will be

noney or anything else in that transaction.

Q Ckay.

have -- do you understand we have a protective

order in this case?
A. No.

Q Okay. So I'll just

you we have a protective order in this case that

all ows us to keep docunents |ike that

eyes only so that only attorneys can see them

during discovery?

A. | wouldn't be able t

So you have a -- you are

So you understand we

o know how

Enmer son for

hat foll ows

no nention of

represent to

attorneys

O nove on
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that. |If you found other ways to get it, that's
fine, but I know what | signed and it was a
condi tional thing, and for ne to go agai nst an
agreenent with a third party, | think would be
illegal.

Q Okay, so you can discuss this
with your counsel later, but just to be clear, you
do have in your possession a copy of the license
agreenent which |licences one or nore of the

patents-in-suit to a third party; is that right?

A. Yes.
Q And who is the third party again?
A Un it should be -- well, in this
case, it should -- I"mjust trying think who it
Is. | don't renmenber. |It's either Verdant or
Ful crum
Q Okay. Earlier | asked you sone

guesti ons about conception, about thinking of the
I deas that are in these five patents. Do you
recall those questions?

A. Un give ne a rough --

Q Well, do you have any written
docunents and do you have any docunents of any
kind in your possession which evidences when you

t hought of any of the inventions clainmed in any of
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the five patents?

A This is what | don't know.

Q Ckay.

A. Ckay. | am hopi ng, or w shing
that I could find sonething, because it woul d nake
ny life easier. It doesn't nean | will, and |

don't want to put anything in your head |ike

veil ed threats because they are not. But |
haven't scoured all of the corners and nooks that
junk m ght be |lying around that m ght contain
sonet hi ng.

Q Ckay. | amnot going to ask you
any nore questions about conception until you
find, if you find those docunents, if counsel wl]l
stipulate that we can reopen the deposition if
t hat happens?

MR. NI: Yes, we can agree to that.

BY MR W LLE

Q Ckay, thank you.

A After hearing that, | don't think
"1l find them

Q Okay, sonetinmes things create

strange incentives. Ckay, a couple nore
guesti ons.

Are you aware of any royalties that were
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paid for any of the patents that are at issue that
|'ve asked you about today?

A Royal ti es, how do you mean that?

Q Any royalties paid for the
|l i censing of the patents.

A. No, no royalties.

Q Okay. Are you aware of any
royalties paid for any other patents related to
t hernostats that you would consider conparable to
the ones that are at issue in this [awsuit?

MR. NI : Objection, form

THE W TNESS: Yeah, the only thing that
| could say is that -- and |I'm being honest, so
that's why I'm saying this, but | also have to be
careful to protect the innocent, and that would be
t he people | sold the conpany to, but when | sold
the conpany, | means it is part of the sale of the
conpany is to give them sone value and it's that
|i cense agreenent. It's just part of the package.
BY MR WLLE

Q. But when you |icensed your
patents to -- when you sold your conpany, you
didn't receive a royalty streanf

A. No, there was no specific number

that came to ne for all of these patents.
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Q Okay. They just got a free
| i cence when they bought the conpany, correct?

MR NI: Objection, form

THE W TNESS: Makes sense, but it was a
stipulation. It was part of making this deal
wor K.

BY MR. WLLE:

Q And you are not currently working
for a conpany that makes thernostats, correct?

A | was working for nmyself. | ama
hundred percent of Verdant and then |I sold the
conpany.

Q No, today. As of today, you are
not working for a conmpany that nmakes thernostats,
correct?

A "' m unenpl oyed. | just got a
patent on a cure for certain types of metastatic
tunours, so I'mslightly off topic.

Q Ckay. You are not receiving any
royalties today for the use of any of the patents
at issue in this lawsuit, correct?

A No, no, and maybe you are trying
to establish a value. That would be a positive
thing, but | doubt you are doing that, because why

woul d you?
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Q. You are not aware of Rosen
Technol ogies currently maki ng any thernostats or
selling any thernostats, correct?

A No.

Q Whi ch of the patents that are at
i ssue in this case were included in the

t hernostats that your conpany sol d?

A. Un all of them | would say.

Q Al'l of thent

A. Every one, yes.

Q Ckay.

A. Pl us anything else that had to do

wi th thernostats.

Q Did you sell anything el se
besi des thernmpstats in that conpany?

A No. We only nmanufactured

t her nost at s.

Q Okay.
A O all kinds.
Q Do you recall approxinmtely what

your profit margins were on your thernostat?

A. Do you want me to run Lennox?
"Il take them off the ground. Could I -- should
| go into that?

MR. NI: You can answer the question,
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yes.
THE WTNESS: The EBIT, things |like
that, you think it's called for? How do you want
to know profits? You would |like to know
everything, | know, but how --
BY MR WLLE:
Q | would |like to know what ever you
recall fromthe profits that you made on any
t hernostats that you sold that incorporated the

patents-in-suit.

A. | would say about 80 percent.

Q Ckay. How many thernostats did
you sell?

A Gazillions.

Q When you say 80 percent, is that

gross nmargin?

A Yes, it's EBIT.

Q Do you still have a record of
what -- of how many thernostats you sol d?

A | don't -- | don"t. No, |I'm not
sure.

Q Can you quantify it any nore than
t hat ?

A. | don't know if |I'm supposed to

or should or how does this help you, or like it
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woul d take a ot of work to do that, but -- and
could we go off record for a second; is that
possi bl e?

Q Just answer ny question. Do you
have any idea approxi mately how many thernostats
your conpany sold that incorporated the inventions
at issue in this case?

A. Ckay, um they haven't carried
over to touchscreen since | sold the conmpany. You
have to know that. They do have the rights to

those patents, they are licensed. But if you want

to know how many thernostats anyway, | could throw
a nunber at you, but |I'm not sure --
Q | am aski ng you your best

knowl edge as you sit here today, do you have sone
i dea of the magnitude of the ampunt of thernpstats
that you sold that include the inventions clained

in the five patents we have di scussed today?

A. Ckay, so we have to | ook at
touchscreen only. | don't right now.
Q And what was the brand nanme of

the thernostat that you sol d?
A. Various. Tow The |line; does that
ring a bell?

Q Go on. V\hat el se?

Page 333

Veritext Lega Solutions
800-336-4000

LENNOX EXHIBIT 1012
Lennox Industries Inc. v. Rosen Technologies LLC, IPR2023-00719, Page 333




o 00 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A That's Carrier. | can't renenber
all of them but certainly there was LG General
Electric, just small guys | dealt with. | never
wor ked with the big guys.

Q Do you have any sanples in your
possessi on of any of the thernostats that you
sol d?

A Sur e.

Okay. We woul d request
producti on of sanples and or the ability to
I nspect the sanples at counsel's office.

Any ot her trademarks that you sold, your
t hernmostats that include the inventions clained in
any of the five patents we di scussed today?

A. Sure. | aminterested if | may
ask why?

Q You may not ask why. Please

answer ny question.

A OCkay, I'll have to | ook for
sanples. 1'll | ook around.
Q. Okay. M question is what other

trademar ks were these --
A Oh --
Q -- thernostats that enbody one or

nore of the inventions clainmed in the five patents
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we have di scussed today?

A Well, we know it was Carrier, Tow
the Line, and LG  There were other nundane nanes
| ess effective in the market, and |'m just trying
to think who they were, and | can't renenber.
woul d have to go | ook at docunments to figure that
out .

Q Ckay. Did you nmake ot her
t hernostats besi des the ones that included the
clainmed invention?

A We made our own in line -- our
own product, which was Cli mate Touch.

Q And that did not have a
touchscreen?

A No, it was Climte Touch was a
touchscreen. We even trademarked the nane.

Q Yes. No, nmy question is did your
conpany make any thernostats that did not include
the inventions that we have been di scussing today?

A Yes, they namde box thernpstats as
they call them for hotels.

Q Okay. And did those conpete with
t he touchscreen thernostats?

A No. not at all.

Q Okay. Did you nmake any
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thernostats that conpeted with the touchscreen
thernostats that did not have a touchscreen?

A. No.

Q Ckay. You know, subject to
further questions on newy produced docunments and
t he conception and reduction to practice topics,
whi ch we don't have docunents for to discuss, |
don't have any further questions at this tine.

MR. NI: | don't have any questions
ei ther.

THE W TNESS: You guys are going to nake
your pl ane.

MR. WLLE: Could we go off the record.

VI DEOGRAPHER: Thi s conpl etes the
deposition of Howard Rosen. W are going off the
record at 3:18 p. m
--- \Whereupon deposition concl uded at

3:18 pm ---
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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