
 

 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF DELAWARE 

SURGETECH, LLC, 
 

Plaintiff, 
 

v. 
 
UBER TECHNOLOGIES, INC. d/b/a UBER, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
C.A. No. 22-882 (GBW) 
 
 

 
PLAINTIFF SURGETECH LLC’S RESPONSES AND PROPOSED CONSTRUCTIONS 

TO DEFENDANT UBER TECHNOLOGIES, INC.’S IDENTIFICATION OF  
CLAIM CONSTRUCTIONS 

Pursuant to paragraph 8 of the Scheduling Order and the Court’s February 17, 2023 Order 

on the parties’ Stipulation to Extend Time (D.I. 55), SurgeTech, LLC (“SurgeTech” or “Plaintiff”) 

hereby identifies its rebuttal positions and proposed constructions for the terms, phrases, and 

clauses of U.S. Patent Nos. 11,334,598 (“the ’598 patent”), 11,360,999 (“the ’999 patent”), and 

11,475,047 (“the ’047 patent”) (collectively, the “patents-in-suit”) identified in Defendant Uber 

Technologies, Inc.’s (“Uber” or “Defendant”) Identification of Claim Constructions.  

Claim Term SurgeTech’s Rebuttal Position 
“inventory” 
 
(’598 patent, claims 1-2, 4-6, 8-10, 12-14, 
16-19, 21-24; ’999 patent, claims 1-5, 7-
10; ’047 patent, claims 1-2, 4-5, 7-8, 10-
11) 

“one or more items, whether tangible or intangible, 
capable of being transferred or distributed from 
one party, entity, apparatus, or consumption 
source to another, and not limited to items that are 
sold” 

“distribution channel[s]” 
 
(’598 patent, claims 1, 3, 6, 8-11, 14-19, 
21-24; ’999 patent, claims 1, 2, 5-10; ’047 
patent, claims 1, 4, 7, 10) 

“portals, outlets, channels and other distribution 
agents that are configured for the distribution of 
inventory to consumers or sources of 
consumption” 

“performance rating” 
 
(’598 patent; claims 1, 8, 9, 16, 17, 21, 23; 
’999 patent, claims 1, 9, 10) 
 
 

“indicator of performance.” 
 

Uber Exhibit 1022 - p. 1 
Uber Technologies, Inc. v. SurgeTech, LLC



 

 2 

Claim Term SurgeTech’s Rebuttal Position 
“in real time” 
 
(’598 patent, claims 1, 9, 17, 21, 23; ’999 
patent, claims 9, 10; ’047 patent, claims 1, 
4, 7, 10) 
 
 

“in which the input and processing of data occurs 
concurrently with an external activity and in time 
to affect that activity” 
 
Uber did not identify this term as it appears in the 
’047 patent’s claims 1, 4, 7, and 10 in its 
Identification of Claim Constructions.  SurgeTech 
proposes that this term be given the same 
construction or its plain and ordinary meaning for 
all of the patents-in-suit. 
 

“in near real time” 
 
(’999 patent, claim 1) 

Not indefinite given its plain and ordinary 
meaning. 
 
 

“at least one of ... and ...” 
 
(’598 patent, claims 1, 9, 17, 21, 23; ’999 
patent, claims 1, 9, 10) 

Not indefinite given its plain and ordinary 
meaning. 
 

’598 patent, claims 21-24; ’047 patent, 
claims 7 and 10 

Not indefinite. 

“means for linking, via a computerized 
network, each of a plurality of items in the 
transportation services inventory with one 
of a plurality of online distribution 
channels, thereafter each being a linked 
online distribution channel in a plurality of 
linked online distribution channels, by 
allocating each of the plurality of items to 
the corresponding linked online 
distribution channel” 
 
(’598 patent, claims 21 and 23) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it should be 
construed in the following manner: 
 
Function: linking, via a computerized network, 
each of a plurality of items in the transportation 
services inventory with one of a plurality of online 
distribution channels, thereafter each being a 
linked online distribution channel in a plurality of 
linked online distribution channels, by allocating 
each of the plurality of items to the corresponding 
linked online distribution channel 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 4:17-23, 4:38-62, 5:44-51, 7:43-44, 
8:12-9:9, 9:15-27, 9:33-10:6, 10:49-63, Table 1, 
Table 2, Table 3, Table 4, Table 5, Table 6, Table 
7, Table 8, Table 9, Table 10, Table 11, Table 12, 
29:52-65, 30:35-57, 31:9-15, 33:4-11, 39:58-
41:15, Fig. 1, Fig. 2, Fig. 3, Fig. 4, or Fig. 5, or 
their equivalents. 
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Claim Term SurgeTech’s Rebuttal Position 
“means for receiving, from each of the 
plurality of linked online distribution 
channels in real time via the computerized 
network, sale data pertaining to the one or 
more online bookings for one or more of 
the items in the plurality of items 
allocated to the corresponding linked 
online distribution 
channel” 
 
(’598 patent, claims 21 and 23) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: receiving, from each of the plurality of 
linked online distribution channels in real time via 
the computerized network, sale data pertaining to 
the one or more online bookings for one or more 
of the items in the plurality of items allocated to 
the corresponding linked online distribution 
channel 
 
Corresponding Structure: A general-purpose 
computer without special programming. 
 
Alternatively, any of the corresponding structure 
sufficient to perform the above function identified 
at 4:17-28, 4:38-48, 4:50-55, 5:44-67, 6:65-7:1, 
7:13-17, 7:20-38, 7:39-54, 7:58-8:6, 8:50-9:9, 
9:33-52, 10:23-28, 11:22-13:8, 13:13-14:24, 
14:25-16:15, Table 1, Table 2, Table 3, Table 4, 
Table 5, Table 6, Table 7, Table 8, Table 9, Table 
10, Table 11, Table 12, 30:18-34, 33:25-38:65, 
39:58-41:15, Fig. 1, Fig. 2, Fig. 3, Fig. 4, Fig. 5, 
Fig. 6, Fig. 7, Fig. 8, Fig. 9, Fig. 10, Fig. 11, or Fig. 
12, or their equivalents. 

“means for processing the sale data by 
carrying out calculations to obtain a 
performance rating for each of the 
plurality of linked online distribution 
channels” 
 
(’598 patent, claims 21 and 23) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it should be 
construed in the following manner: 
 
Function: processing the sale data by carrying out 
calculations to obtain a performance rating for 
each of the plurality of linked online distribution 
channels 
 
Corresponding Structure: A general-purpose 
computer without special programming. 
 
Alternatively, any of the corresponding structure 
sufficient to perform the above function identified 
at 4:17-37, 4:49-67, 5:52-6:43, 6:65-7:1, 7:23-33, 

Uber Exhibit 1022 - p. 3 
Uber Technologies, Inc. v. SurgeTech, LLC



 

 4 

Claim Term SurgeTech’s Rebuttal Position 
7:39-8:2, 9:26-27, 9:33-52, 10:20-42, 10:64-
13:50, 13:56-14:24, 14:25-16:15, Table 1, Table 2, 
Table 3, Table 4, Table 5, Table 6, Table 7, Table 
8, Table 9, Table 10, Table 11, Table 12, 29:18-65, 
30:58-31:47, 33:12-24, 34:25-35, 39:22-26, 
39:58-41:15, Fig. 1, Fig. 2, Fig. 3, Fig. 3, Fig. 4, or 
Fig. 5, or their equivalents. 
 

“means for determining that the 
performance rating of at least one of the 
plurality of linked online distribution 
channels is better than the performance 
rating of other linked online distribution 
channels in the plurality of linked online 
distribution channels” 
 
(’598 patent, claim 21) 

Subject to 35 U.S.C. § 112, ¶6. 
 
Function: determining that the performance rating 
of at least one of the plurality of linked online 
distribution channels is better than the 
performance rating of other linked online 
distribution channels in the plurality of linked 
online distribution channels 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 5:1-24, 5:52-6:8, 6:60-7:5, 9:15-27, 
10:11-28, 11:34-53, 12:47-13:8, 13:10-50, 13:56-
14:24, 14:25-16:15, 31:20-51, 32:22-44, 39:22-24, 
39:58-41:15, Fig. 1, Fig. 2, Fig. 3, Fig. 4, or Fig. 5, 
or their equivalents. 
 

“means for determining that the 
performance rating of at least one of the 
plurality of linked online distribution 
channels is worse than the performance 
rating of other linked online distribution 
channels in the plurality of linked online 
distribution channels” 
 
(’598 patent, claim 23) 

Subject to 35 U.S.C. § 112, ¶6. 
 
Function: determining that the performance rating 
of at least one of the plurality of linked online 
distribution channels is worse than the 
performance rating of other linked online 
distribution channels in the plurality of linked 
online distribution channels 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 5:1-24, 5:52-6:8, 6:60-7:5, 9:15-27, 
10:11-28, 11:34-53, 12:47-13:8, 13:10-50, 13:56-
14:24, 14:25-16:15, 31:20-51, 32:22-44, 39:22-24, 
39:58-41:15, Fig. 1, Fig. 2, Fig. 3, Fig. 4, or Fig. 5, 
or their equivalents. 
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Claim Term SurgeTech’s Rebuttal Position 
“means for adjusting, via the 
computerized network, a price of said one 
or more of the items allocated to the 
corresponding linked online distribution 
channel” 
 
(’598 patent, claims 21 and 23) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it should be 
construed in the following manner: 
 
Function: adjusting, via the computerized 
network, a price of said one or more of the items 
allocated to the corresponding linked online 
distribution channel 
 
Corresponding Structure: A general-purpose 
computer without special programming 
 
Alternatively, any of the corresponding structure 
sufficient to perform the above function identified 
at 4:17-37, 4:44-48, 5:1-41, 5:52-67, 6:9-59, 6:60-
7:5, 7:6-17, 9:33-10:6, 10:10-45, 11:34-53, 12:47-
13:8, 13:10-50, 13:56-14:24, 14:25-16:15, 29:20-
51, 32:22-44, 32:45-33:3, 39:58-41:15, Fig. 1, Fig. 
2, Fig. 3, Fig. 4, or Fig. 5, or their equivalents. 
 
 

“means for modifying, via the 
computerized network, the linkage of said 
one or more of the items to the 
corresponding linked online distribution 
channel by re-allocating said one or more 
of the items in the transportation services 
inventory to or from the corresponding 
linked online respective distribution 
channel in the plurality of linked online 
distribution channels from or to one or 
more of the other linked online 
distribution channels in the plurality of 
linked online distribution channels” 
 
(’598 patent, claims 21 and 23) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it should be 
construed in the following manner: 
 
Function: modifying, via the computerized 
network, the linkage of said one or more of the 
items to the corresponding linked online 
distribution channel by re-allocating said one or 
more of the items in the transportation services 
inventory to or from the corresponding linked 
online respective distribution channel in the 
plurality of linked online distribution channels 
from or to one or more of the other linked online 
distribution channels in the plurality of linked 
online distribution channels 
 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 4:17-28, 4:44-48, 5:1-41, 5:44-51, 
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Claim Term SurgeTech’s Rebuttal Position 
7:6-12, 9:15-27, 11:45-12:46, 12:47-13:8, 13:10-
50, 13:56-14:24, Table 1, Table 2, Table 3, Table 
4, Table 5, Table 6, Table 7, Table 8, Table 9, 
Table 10, Table 11, Table 12, 31:48-32:44, 33:4-
11, 39:58-41:15, Fig. 1, Fig. 2, Fig. 3, Fig. 4, or 
Fig. 5, or their equivalents. 
 

“means for establishing, for each of the 
plurality of linked online distribution 
channels, a channel connection interface 
that (i) receives a user input selecting one 
of the plurality of linked online 
distribution channels and (ii) sends 
transportation services inventory data 
pertaining to said one or more of the items 
linked to the corresponding linked online 
distribution channel” 
 
(’598 patent, claims 22 and 24) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: establishing, for each of the plurality of 
linked online distribution channels, a channel 
connection interface that (i) receives a user input 
selecting one of the plurality of linked online 
distribution channels and (ii) sends transportation 
services inventory data pertaining to said one or 
more of the items linked to the corresponding 
linked online distribution channel 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 5:44-51, 9:66-10:6, 30:46-50, 32:1-
21, 37:60-38:3, 39:58-41:15, Fig. 1, Fig. 2, Fig. 3, 
Fig. 4, or Fig. 5, or their equivalents. 
 
 

“means for establishing a channel interface 
that provides bidirectional communication 
between at least one server computing 
device and a vendor computing device” 
 
(’047 patent, claims 7 and 10) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: establishing a channel interface that 
provides bidirectional communication between at 
least one server computing device and a vendor 
computing device 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 3:64-4:3, 4:18-28, 5:24-31, 29:26-30, 
30:51-31:3, 31:53-60, 38:43-39:62, Fig. 1, Fig. 2, 
Fig. 3, Fig. 4, or Fig. 5, or their equivalents. 
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Claim Term SurgeTech’s Rebuttal Position 
“means for storing, via a channel data 
structure, a channel record for each of a 
plurality of distribution channels” 
 
(’047 patent, claims 7 and 10) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: storing, via a channel data structure, a 
channel record for each of a plurality of 
distribution channels 
 
Corresponding Structure: A general-purpose 
computer without special programming. 
 
Alternatively, any of the corresponding structure 
sufficient to perform the above function identified 
at 3:44-51, 3:64-4:3, 4:18-42, 5:24-31, 7:24-25, 
7:59-8:50, 8:56-67, 9:6-52, 10:29-44, Table 1, 
Table 2, Table 3, Table 4, Table 5, Table 6, Table 
7, Table 8, Table 9, Table 10, Table 11, Table 12, 
28:48-60, 29:14-37, 29:58-64, 31:53-60, 38:43-
39:62, Fig. 1, Fig. 2, Fig. 3, Fig. 4, or Fig. 5, or 
their equivalents. 
 

“means for receiving, from the vendor 
computing device through the channel 
interface, a selection, from the plurality of 
distribution channels, of one or more 
participant channels for a transportation 
service” 
 
(’047 patent, claims 7 and 10) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: receiving, from the vendor computing 
device through the channel interface, a selection, 
from the plurality of distribution channels, of one 
or more participant channels for a transportation 
service 
 
Corresponding Structure: A general-purpose 
computer without special programming. 
 
Alternatively, any of the corresponding structure 
sufficient to perform the above function identified 
at 3:64-4:3, 4:18-28, 5:24-31, 9:45-52, 29:26-30, 
30:51-31:3, 36:40-50, 38:43-39:62, Fig. 1, Fig. 2, 
Fig. 3, Fig. 4, or Fig. 5, or their equivalents. 
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Claim Term SurgeTech’s Rebuttal Position 
“means for establishing, via the channel 
data structure, one or more active channel 
records based upon the one or more 
participant channels for the transportation 
service” 
 
(’047 patent, claims 7 and 10) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: establishing, via the channel data 
structure, one or more active channel records 
based upon the one or more participant channels 
for the transportation service 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 1:50-2:59, 4:18-28, 5:24-31, 29:26-
30, 30:51-31:10, 31:53-60, 38:43-39:62, Fig. 1, 
Fig. 2, Fig. 3, Fig. 4, or Fig. 5, or their equivalents. 
 

“means for establishing, via the channel 
data structure, one or more inactive 
channel records based upon one or more 
non-participant channels for the 
transportation service” 
 
(’047 patent, claims 7 and 10) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: establishing, via the channel data 
structure, one or more inactive channel records 
based upon one or more non-participant channels 
for the transportation service 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 4:18-28, 5:24-31, 29:26-30, 30:51-
31:10, 31:53-60, 38:43-39:62, Fig. 1, Fig. 2, Fig. 
3, Fig. 4, or Fig. 5, or their equivalents. 
 

“means for linking the one or more active 
channel records to the channel interface” 
 
(’047 patent, claims 7 and 10) 

Subject to 35 U.S.C. § 112, ¶6. 
 
Not indefinite. 
 
Function: linking the one or more active channel 
records to the channel interface 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 3:64-4:8, 4:18-30, 4:48-53, 5:24-31, 
7:24-25, 8:4-7, 8:28-49, 9:46-52, Table 1, Table 2, 
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Claim Term SurgeTech’s Rebuttal Position 
Table 3, Table 4, Table 5, Table 6, Table 7, Table 
8, Table 9, Table 10, Table 11, Table 12, 28:64-67, 
29:26-30, 29:58-64, 30:51-31:3, 31:53-60, 37:58-
67, 38:43-39:62, Fig. 1, Fig. 2, Fig. 3, Fig. 3, Fig. 
4, or Fig. 5, or their equivalents. 
 

“means for receiving, in real time for the 
one or more participant channels 
corresponding to the one or more active 
channel records linked to the channel 
interface, sale data corresponding to at 
least one or more additional vendor 
computing devices” 
 
(’047 patent, claims 7 and 10) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: receiving, in real time for the one or 
more participant channels corresponding to the 
one or more active channel records linked to the 
channel interface, sale data corresponding to at 
least one or more additional vendor computing 
devices 
 
Corresponding Structure: A general-purpose 
computer without special programming. 
 
Alternatively, any of the corresponding structure 
sufficient to perform the above function identified 
3:64-4:8, 4:18-28, 4:30-35, 5:24-47, 6:46-49, 
6:61-65, 7:1-19, 7:20-35, 7:39-53, 8:28-49, 9:6-
31, 10:2-7, 11:4-12:57, 12:63-14:7, 14:8-67, Table 
1, Table 2, Table 3, Table 4, Table 5, Table 6, 
Table 7, Table 8, Table 9, Table 10, Table 11, 
Table 12, 28:63-29:31, 32:7-37:44, 38:43-39:62, 
Fig. 1, Fig. 2, Fig. 3, Fig. 4, Fig. 5, Fig. 6, Fig. 7, 
Fig. 8, Fig. 9, Fig. 10, Fig. 11, or Fig. 12, or their 
equivalents. 
 

“means [for] determining a performance 
indicator in real time, for each of the one or 
more participant channels corresponding to 
the one or more active channel records 
linked to the channel interface, based at 
least on the sale data corresponding to said 
at least one or more additional vendor 
computing devices” 
 
(’047 patent, claims 7 and 10) 

Subject to 35 U.S.C. §112, ¶6. 
 
Not indefinite. 
 
Function: determining a performance indicator in 
real time, for each of the one or more participant 
channels corresponding to the one or more active 
channel records linked to the channel interface, 
based at least on the sale data corresponding to said 
at least one or more additional vendor computing 
devices 
 

Uber Exhibit 1022 - p. 9 
Uber Technologies, Inc. v. SurgeTech, LLC



 

 10 

Claim Term SurgeTech’s Rebuttal Position 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified at 3:64-4:17, 4:29-47, 5:32-6:24, 6:46-
49, 7:4-14, 7:20-53, 8:66-67, 9:6-31, 9:66-10:20, 
10:46-13:32, 13:38-14:7, 14:8-67, Table 1, Table 
2, Table 3, Table 4, Table 5, Table 6, Table 7, 
Table 8, Table 9, Table 10, Table 11, Table 12, 
27:40-28:60, 29:38-30:30, 31:61-32:6, 33:7-17, 
38:1-3, 38:43-39:62, Fig. 1, Fig. 2, Fig. 3, Fig. 3, 
Fig. 4, or Fig. 5, or their equivalents. 
 

“means for adjusting, via the channel 
interface, a price of the transportation 
service by an adjustment factor if the 
performance indicator indicates a 
performance that fails to meet a 
performance threshold” 
 
(’047 patent, claim 7) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: adjusting, via the channel interface, a 
price of the transportation service by an 
adjustment factor if the performance indicator 
indicates a performance that fails to meet a 
performance threshold 
 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified 3:64-4:17, 4:24-28, 4:48-5:21, 5:33-47, 
5:56-6:40, 6:41-53, 6:54-65, 9:6-52, 9:56-10:25, 
11:16-35, 12:29-57, 12:59-13:32, 13:38-14:7, 
14:8-67, 27:43-28:47, 31:4-26, 31:27-52,  38:43-
39:62, Fig. 1, Fig. 2, Fig. 3, Fig. 4, or Fig. 5, or 
their equivalents. 
 

“means for adjusting, via the channel 
interface, a price of the transportation 
service by an adjustment factor if the 
performance indicator indicates a 
performance that meets a performance 
threshold” 
 
(’047 patent, claim 10) 

Not subject to 35 U.S.C. §112, ¶6. 
 
To the extent the Court holds that this term is 
subject to 35 U.S.C. §112, ¶6, it is not indefinite 
and should be construed in the following manner: 
 
Function: adjusting, via the channel interface, a 
price of the transportation service by an 
adjustment factor if the performance indicator 
indicates a performance that meets a performance 
threshold 
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Claim Term SurgeTech’s Rebuttal Position 
Corresponding Structure: any of the corresponding 
structure sufficient to perform the above function 
identified 3:64-4:17, 4:24-28, 4:48-5:21, 5:33-47, 
5:56-6:40, 6:41-53, 6:54-65, 9:6-52, 9:56-10:25, 
11:16-35, 12:29-57, 12:59-13:32, 13:38-14:7, 
14:8-67, 27:43-28:47, 31:4-26, 31:27-52,  38:43-
39:62, Fig. 1, Fig. 2, Fig. 3, Fig. 4, or Fig. 5, or 
their equivalents. 
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