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l. INTRODUCTION
Pursuant to 37 C.F.R. § 42.64(c) and the Federal Rules of Evidence (FRE),

which apply here, see 37 C.F.R. § 42.62, Petitioner hereby moves to exclude
EX2016 at 59:4—:18, 104:24-106:4, 123:14—:18, 124:6—:13, 142:15-:24, 143:5—
144:2, 151:2—-:13, 152:17-:23, 171:15-:21, 174:7-:11, 177:14-:19, 181:9-:15, and
194:18-:21. Petitioner timely objected as discussed below. See infra p.9.

1. ARGUMENT
A. Exhibit 2016 should be excluded

The following table summarizes how Patent Owner relied on Exhibit 2016:

Exhibit Cite(s) Purpose
EX2016 at Timing of Hiraishi’s input
59:4-:18 POR (Paper 20) at 53 buffers during S4 read leveling
EX2016 at _ Whether sampling and clocking
104:24-106:4 Sur-Reply (Paper 29) at 21 out are different
Whether Butt’s master delay
circuit 116 provides a free
EX2016 at running clock such that the
123:14-:18, Sur-Reply (Paper 29) at 12 | proposed combination with
124:6-:13 Hiraishi does not perform S4
read leveling “in response to” a
module control signal
cxaots e o™
142:15-:24, | POR (Paper 20) at 76 gh space to Inciude te -
143:5-144:2 proposed combination involving
' ' Hiraishi’s data buffers
EX2016 at Whether Fhe propos_ed .
151:2—13 combination involving Hiraishi’s
152j17'__ 2’3 POR (Paper 20) at 80-81 | data buffers would increase the
174-7—11 overgll time and circuitry
required




Exhibit Cite(s) Purpose
EX2016 at POR (Paper 20) at 60, 78,
171:15-:21, 79

177:14-:109, Sur-Reply (Paper 29) at

Use of a memory controller to
adjust for fly-by delays seen by
the memory controller

181:9-:15 20-21

EX2016 at Use of a FIFO in the proposed
181:9-:15 POR (Paper 20) at 79 combination involving Hiraishi
EX2016 at Use of a module controller for
194:18-:21 POR (Paper 20) at 60 read/write leveling

1. Exhibit 2016 should be excluded as hearsay (FRE 801-02)
Exhibit 2016 should be excluded under FRE 801-02 as hearsay because the

proffered statements are testimony from a different proceeding and are being
offered for the truth of the matter asserted. See Asetek Danmark A/S v. CoollT
Sys., Inc., IPR2020-00825, Paper 50, at 43-46 (PTAB Oct. 12, 2021) (granting
motion to exclude deposition testimony from a related district court proceeding as
impermissible hearsay and not meeting any of the hearsay exceptions), appeal
dismissed per stipulation, No. 2022-1259 (Fed. Cir. Nov. 30, 2022). Netlist is
using the transcript for the truth of the matter asserted because, as reflected in the
above chart, Netlist is citing the transcript to support substantive, technical points
premised on the truth of the witness’s testimony. The testimony in this exhibit was
not taken in this IPR, making it hearsay, see Fed. R. Evid. 801(c), so the burden is
on Netlist to show how this exhibit can be introduced as evidence in this
proceeding.

Netlist cannot make the required showing that this exhibit falls into a



hearsay exception. Netlist has not shown that the witness providing this prior
deposition testimony was “unavailable” in this proceeding. Fed. R. Evid. 804(b).
To the contrary, Netlist deposed the same witness in this proceeding, see EX2012,
but did not “cross-examin[e] [the witness] about [the] prior statement,” so FRE
801(d)(1) does not apply. Nor does FRE 801(d)(2) apply: “Since an expert
witness is not subject to the control of the party opponent [i.e., Samsung] with
respect to consultation and testimony he or she is hired to give, the expert witness
cannot be deemed an agent [i.e., of Samsung].” HTC Corp. v. Telefonaktiebolaget
LM Ericsson, 12 F.4th 476, 489-90 (5th Cir. 2021) (affirming exclusion of expert
testimony from a prior case).

Finally, the “residual exception” to the hearsay rule in FRE 807 does not
apply, which requires “(1) the statement is supported by sufficient guarantees of
trustworthiness—after considering the totality of circumstances under which it was
made and evidence, if any, corroborating the statement; and (2) it is more probative
on the point for which it is offered than any other evidence that the proponent can
obtain through reasonable efforts.” Fed. R. Evid. 807. “The residual exception to
the hearsay rule is to be reserved for ‘exceptional cases,” and is not a ‘broad license
on trial judges to admit hearsay statements that do not fall within one of the other
exceptions.” See, e.g., Neste Oil Oyj v. REG Synthetic Fuels, LLC, IPR2013-

00578, Paper 53, at 10 (PTAB Mar. 12, 2015) (citing Conoco, Inc. v. Dep’t of



Energy, 99 F.3d 387, 392 (Fed. Cir. 1996)). Here, Netlist deposed Dr. Wedig in
this proceeding, so Netlist cannot show that his prior deposition (Exhibit 2016) is
“more probative on the point for which it is offered than any other evidence that
the proponent can obtain through reasonable efforts.” Fed. R. Evid. 807
(emphasis added).

2. Exhibit 2016 should also be excluded under FRE 403

Exhibit 2016 should also be excluded because, to the extent it has any
relevance, “its probative value is substantially outweighed by a danger of one or
more of the following: unfair prejudice, confusing the issues, . . . undue delay, [or]
wasting time,” Fed. R. Evid. 403, especially given that Patent Owner already
deposed the same witness in this proceeding, see EX2012.

Although the patent and the prior art discussed in Exhibit 2016 are related to
the patent and prior art in this proceeding, various issues discussed in Exhibit 2016
differ from the issues at issue in this proceeding, making it unfair, confusing, and a
waste of time to be considering the citations to Exhibit 2016 above when Netlist
had a full opportunity to examine the witness in Exhibit 2012 with respect to the
Issues actually relevant to this proceeding.

For example, and without limitation, Netlist cites to Exhibit 2016 at 104:24—
106:4 to argue that “Petitioner has not established that a DQS signal can be used to

clock out data” from the FIFO in the combination with Hiraishi. Sur-Reply (Paper



29) at 21 (emphasis added). The cited testimony, however, focuses on whether a
clock signal, such as LCLKR (the solid red line below from DLL Circuit 310 to

FIFO Circuit 302), can be used to sample data into FIFO Circuit 302 (instead of

using the dashed orange line from 372 below). See EX2016 at 93:24-94:5,

103:16-106:4, 219:1-222:3.
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EX1005 (Hiraishi), Fig. 5 (annotated to show local clock LCLKR)

IPR2022-00711, Exhibit 1059, at 82-83.
Dr. Wedig explained that because “only the DQS signal” (the dashed orange

line above coming from Delay Circuit 372 down to FIFO Circuit 302) knows



“when the value on the [input data] signal is valid,” that means LCLKR cannot
sample the data into FIFO Circuit 302. EX2016 at 104:24-105:4. This testimony,
however, is irrelevant to the argument that Netlist raises in this proceeding, which
Is whether “a DQS signal can be used to clock out data.” Sur-Reply (Paper 29) at
21. On that issue, Dr. Wedig in fact testified in IPR2022-00711 (contrary to
Netlist’s argument in this IPR) that it would be obvious to use a “delayed strobe
[DQS] to clock out data from FIFO (Read) Circuit 302.” 1PR2022-00711, Exhibit
1003, 1 304 (emphasis added).

Netlist also incorrectly argues that the cited testimony confirms that
“[s]ampling and clocking out data are two different operations.” Sur-Reply (Paper
29) at 21. Nowhere in the cited testimony did Dr. Wedig distinguish “sampling”
from “clocking” out data. To the contrary, he used the terms interchangeably. See,
e.g., EX2016 at 105:14—:15 (“[LCLKR] clocks [the FIFO] in order to send [data]
on to the next point.”), 219:24—:25 (“LCLKR . . . does clock the FIFO.”), 221:23-
:25 (“[LCLKR] can sample the output because it captures . . . a copy of what is in
the FIFO . ...”) (emphases added).

As another example of why Exhibit 2016 should be excluded under FRE
403, Netlist cites Exhibit 2016 at 59:4-:18 to support its argument that “the timing
adjustment for INB based on S-4 read leveling does not disclose a delay circuit for

delaying a signaling through a data path.” POR (Paper 20) at 53-54 (emphasis



added). But the testimony in Exhibit 2016 was about more than just INB, it was
about adjusting the timing of “INB and the like,” EX2016 at 59:6, as Dr. Wedig
explained elsewhere in Exhibit 2016, see EX2016 at 63:19-69:2, making Netlist’s
reliance on Exhibit 2016 in this IPR unfair and confusing. Indeed, in this IPR, Dr.
Wedig explained that the timing adjustment performed by Hiraishi’s data buffer
includes using the FIFO to “delay[] the data and strobe signals,” see, e.g.,
EX1003, { 240 (citing Hiraishi, EX1005, 11[0130], [0151]), contrary to Netlist’s
unfair and confusing argument about INB alone based on Exhibit 2016.

As another example of why Exhibit 2016 should be excluded under FRE
403, Netlist cites to Exhibit 2016 at 123:14—:18 and 124:6—:13 to argue that the

proposed combination with Hiraishi does not perform S4 read leveling ““in

response to’ . . . module control signals[].” Sur-Reply (Paper 29) at 12.
Specifically, Netlist argues Petitioner cannot establish that Hiraishi’s
LCLKR/LCLKW constitutes “module control signals” because the cited testimony
in Exhibit 2016 allegedly admitted that “Butt’s master delay circuit 116 provides a

free running clock,” and thus “Hiraishi’s LCLKR/LCLKW signals are also free

running, continuous clocks.” Id.
But in this proceeding, the claimed “module control signal[s]” are mapped to
“DRC” in Hiraishi, see, e.g., Pet. (Paper 1) at 20, 32, 37, 39, 44, so it is unfair and

confusing under FRE 403 for Netlist to be citing to testimony in Exhibit 2016



about Butt and LCLKR/LCLKW. Netlist cites to “Pet. 36,” see Sur-Reply (Paper
29) at 12, but that page of the Petition in this IPR does not mention “module
control signals,” or Hiraishi’s LCLKR/LCLKW, or Butt’s master delay circuit 116,
creating further confusion and unfairness from Netlist’s citation to Exhibit 2016 at
123:14—-:18 and 124:6—:13.

As another example of why Exhibit 2016 should be excluded under FRE
403, Netlist cites to Exhibit 2016 at 142:15-:24, 143:5-144:2, 151:2-:13, 152:17-
:23, and 174:7-:11 to argue that the proposed combination for Ground 2 here

involving Hiraishi’s data buffers would result in “an increase in the overall time

and circuitry required.” POR (Paper 20) at 76, 80-81. But that is a confusing and
unfair characterization of Dr. Wedig’s testimony in Exhibit 2016, which repeatedly
emphasized that any modifications would be “nothing significant” because the

“circuitry in Hiraishi’s data buffer” “already ha[s] a control circuit” and the logic

blocks needed to implement any added delay functionalities. EX2016 at 151:2—
152:23. As for “an increase in the overall time,” Netlist relies on Dr. Wedig’s

testimony that the combination would require Hiraishi’s data buffers to

communicate signals with the memory controller or the module controller. POR
(Paper 20) at 80-81. But the testimony in Exhibit 2016 was not related to the
amount of time it would take for such communications. See EX2016 at 151:2—:13,

152:17-:23, and 174:7-:11. Thus it is unfair and confusing for Exhibit 2016 to be



used in this IPR for those issues.

Under FRE 403, Exhibit 2016 should be excluded for at least the reasons
above, and there is no unfairness because Netlist can still rely on Exhibit 2012,
which is the deposition of Dr. Wedig in this IPR.

3. Exhibit 2016 is deficient under 37 C.F.R. § 42.53(f)(5)-(6)
Exhibit 2016 is further deficient under 37 C.F.R. § 42.53(f)(5)—(6). Under

37 C.F.R. § 42.53(f)(5), “the witness shall read and sign (in the form of an
affidavit) a transcript of the deposition,” absent certain exceptions that do not apply
here. The witness here did in fact request a copy of the transcript “to have an
opportunity to review and make any corrections, if necessary,” EX2016 at 224:15—
118, 228:8-:9, 230:1-:8, and then the witness read his transcript, made corrections,
and signed the corrected transcript, which was then served on Patent Owner on
January 30, 2023 (long before the Patent Owner Response was filed in this IPR on
March 29, 2024). But Exhibit 2016 lacks this errata and signature, see EX2016 at
226, and thus is defective under 37 C.F.R. 8 42.53(f)(5). Indeed, the required
“certificate” by the court reporter, see EX2016 at 228:8—:9, 230:1-:8, confirms that
the witness did not “refuse[] to read or sign the transcript,” 37 C.F.R.
§ 42.53(f)(6)(vii).

B. Samsung timely objected (37 C.F.R. § 42.64(b)(1))

Samsung timely objected to Exhibit 2016, which was served on March 29,



2024, along with Patent Owner’s Response (Paper 20). Petitioner timely served
objections on April 5, 2024, see Paper 21 at 4, “within five business days of
service of evidence to which the objection is directed,” 37 C.F.R. § 42.64(b)(1).

11, CONCLUSION

For the foregoing reasons, Samsung respectfully requests that the Board
exclude EX2016 at 59:4—:18, 104:24-106:4, 123:14—:18, 124:6—:13, 142:15-:24,
143:5-144:2,151:2—:13, 152:17-:23, 171:15-:21, 174:7-:11, 177:14-:19, 181:9-

115, and 194:18-:21.

Dated: Aug. 16, 2024 /Eliot D. Williams/
Eliot D. Williams, Reg. #50,822
BAKER BOTTS L.L.P.
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Reg. No. 66,216
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San Francisco, CA 94111
T: (415) 291-6255
F: (415) 291-6355

Michael E. Knierim
Reg. No. 78,268
BAKER BOTTS L.L.P.
30 Rockefeller Plaza
45th Floor

New York, NY 10112
T: (212) 408-2584

F: (212) 259-2584

Brianna L. Potter

Reg. No. 76,748
BAKER BOTTS L.L.P.
1001 Page Mill Road
Building One, Suite 200
Palo Alto, CA 94304

T: (650) 739-7556

F: (650) 739-7656

Counsel for Petitioner
Samsung Electronics Co., Ltd.
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CERTIFICATE OF SERVICE

Pursuant to 37 C.F.R. § 42.6(e), | certify that on this 16th day of August,
2024, Petitioner’s Motion to Exclude was served by email on the following

counsel for Patent Owner:

Hong Annita Zhong (Reg. No. 66,530) | Jonathan M. Lindsay (Reg. No. 45,810)

IRELL & MANELLA LLP IRELL & MANELLA LLP

1800 Avenue of the Stars, Suite 900 840 Newport Center Dr., Ste. 400
Los Angeles, California 90067 Newport Beach, CA 92660
Phone: (310) 277-1010 Phone: (949) 760-0991

Fax: (310) 203-7199 Fax: (949) 760-5200

Email: hzhong@irell.com Email: jlindsay@irell.com

NetlistiPR@irell.com

Jason Sheasby (not admitted)

IRELL & MANELLA LLP

1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067
Phone: (310) 277-1010

Fax: (310) 203-7199

Email: jsheasby@irell.com

Dated: Aug. 16, 2024 /Eliot D. Williams/
Eliot D. Williams, Reg. #50,822
BAKER BOTTS L.L.P.
700 K Street, N.W.
Washington, D.C. 20001
T:(202) 639-1334
F: (202) 639-1167

Counsel for Petitioner Samsung
Electronics Co., Ltd.
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