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I INTRODUCTION

Defendants D-Link Corporation, ZyXEL Networks Corporation, and ZyXEL
Communications Corporation (collectively “Defendants”) respectfully request the Court to
construe the claim terms proposed below. Plaintiff has asserted 130 claims among the nine patents-
in-suit against Defendants. Instead of following the basic patent tenets that the claims are construed
“as of the effective filing date of the patent application” and that a patent claim term is determined
from the intrinsic record (i.e., the claims, patent specification, and the prosecution history), see
Phillips v. AWH Corp., 415 F.3d 1303, 1313 (Fed. Cir. 2005) (en banc) (emphasis added), Plaintiff
improperly relies on extrinsic evidence to support its proposed plain-and-ordinary claim
constructions,! many items of which relate to the 802.11ax WiFi standard that post-dates the filing
of the patents-in-suit and therefore do not fall into the realm of extrinsic evidence available for
claim-construction purposes. In contrast, the Defendants’ proposed constructions are based on the
intrinsic records of the patents-in-suit. Defendants note that this Court previously considered some
claim terms of the nine patents-in-suit. However, because Plaintiff relies on post-filing extrinsic
evidence to support its proposed “plain-and-ordinary” construction—which Plaintiff cannot do—
the Court should instead provide specific constructions for the disputed terms. As Defendants
faithfully follow the basic patent tenets, while Plaintiff fails to properly engage in the claim-
construction process, Defendants’ evidence and rationale should guide the Court’s decisions and

their claim constructions should be adopted.

L “IE]xtrinsic evidence in general [is] less reliable than the patent and its prosecution history in
determining how to read claim terms . . . [as it] by definition is not part of the patent and does not
have the specification’s virtue of being created at the time of patent prosecution for the purpose of
explaining the patent’s scope and meaning . . . [and if] generated at the time of and for the purpose
of litigation . . . can suffer from bias that is not present in intrinsic evidence.” Phillips, 415 F.3d at
1318.
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1. BACKGROUND?

A. U.S. Patent No. 9,531,520

U.S. Patent No. 9,531,520 (the “’520 patent”) discloses:

Methods and devices are described that facilitate uplink multi-user acknowledgment
transmissions. In particular, acknowledgment information may be located in a media
access control (MAC) header of a payload section of a MAC Protocol Data Unit
within a downlink multi-user frame. The acknowledgment information may be

present in... the downlink multi-user frame to indicate to each corresponding station
properties/characteristics of a subsequent acknowledgment transmission.

’520 patent, Abstract. The *520 patent acknowledges that the devices used to implement its
disclosed methods were well-known (e.g., under the prior art 802.11 standard, an access point
(“AP”—*"a functional entity for providing access to a distribution system”) may communicate with
associated non-AP stations (“non-AP STAs”)). See, e.g., 520 patent, 6:21-29; 47-49. For its
disclosed methods, the patents direct an AP to generate and transmit a downlink frame containing
acknowledgement information (e.g., setting an ACK Policy subfield) for associated non-AP station.
Id., 14:15-25.

B. U.S. Patent No. 9,763,259

U.S. Patent No. 9,763,259 (the “’259 patent”) acknowledges that for years IEEE 802.11
standards had been directed to improving wireless communication by increasing throughput and
that “[r]ecently, a high efficiency (HE) WLAN for enhancing the system throughput . . . is being
developed by the IEEE 802.11ax task group.” 259 patent, 1:27-42. The *259 patent describes a
sounding process involving an AP transmitting a null data packet announcement (“NDPA”) to one

or more non-AP STAs, and a short interframe space (“SIFS”) after the transmission of the NDPA,

2 Because the technology underlying certain defined terms is explained in more detail during the
discussion of another patent, various terms used throughout this Background may be defined later
in the Background.
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with the AP transmitting a null data packet (“NDP”) frame. Id., 9:15-18. The first STA that
receives the NDP frame transmits a feedback frame in response. Id., 9:18-22. After receiving this
feedback frame, the AP may “poll” other STAs for feedback frames using a beamforming report
poll frame. Id., 9:24-28. After receiving the beamforming report poll frame, the STAs may each
respond by transmitting a feedback frame (id., 9:28-30), which may include *“subchannel
information of a subchannel allocated” to the STA (id., 10:35-40) such as “an average SNR [signal-
to-noise ratio] of the subchannel.” 1d., 10:40-41.

C. U.S. Patent No. 9,825,738

U.S. Patent No. 9,825,738 (the *“’738 patent”) describes an acknowledgment (“ACK”)
method in a Wireless Local Area Network. *738 patent, Abstract, 1:16-21. According to the *738
patent, the ACK method begins when an “AP transmits a UL MU-MIMO initiation (ULI) frame
to perform UL MU-MIMO with a plurality of stations,” with the ULI frame indicating the stations
that are to initiate the UL MU-MIMO transmission. Id., 20:48-52. A UL request frame is
transmitted to the AP in turn from each of the stations that receive the ULI frame, from which the
AP will select “a station for joining in the UL MU-MIMO . . . based on the feedback information
carried by the UL req[uest] frame[s], and transmit[] a UL MU-MIMO setup (UL setup) frame to
the selected stations.” Id., 20:58-20:63.

The UL setup frame transmitted from the AP includes setup information, which may
include common information that is common to all stations for joining the UL MU-MIMO
transmission, such as the total number of data streams to be transmitted by the STAs and a
transmission length of the UL data frame. 1d., 22:35-46. The setup information may also include
dedicated information that is specific to each station such as identification information of the

corresponding station, the number of data streams to be transmitted by the corresponding station,
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a transmission power of the corresponding station, an MCS of the corresponding station, or beam
information for the corresponding station. 1d., 22:35-38; 22:54-61.

Each of the stations that receive the UL setup frame from the AP transmits a UL data frame,
(e.g., a UL MU PPDU) based on the setup information in the UL setup frame. Id., 21:4-6. The
acknowledgment method completes when the AP that receives the UL data frame (e.g., UL MU
PPDUs) transmits an “ACK frame on the UL MU PPDUs to the stations” from which it received
the PPDUs (physical protocol data units). Id., 21:6-8.

D. U.S. Patent No. 9,848,442

U.S. Patent No. 9,848,442 (the “’442 patent”) describes “methods for transmitting and
receiving a frame in an overlapping basis service set (OBSS) environment.” ’442 patent, 1:15-18.
A basic service set (“BSS”) may have multiple WLAN devices. Id., 4:17-29. BSSs may overlap
and, with respect to the BSS to which a first station belongs (called “MyBSS”), the other BSSs are
considered “OBSSs.” Id., 8:54-57. The ’442 patent discloses the use of both physical carrier
sensing (which “listens” to the communications channel to determine if it is busy with other
transmissions), and virtual carrier sensing (which uses information included in a received physical
protocol data unit, or “PPDU,” to set a timer indicating a time period that the communication
channel is expected to be busy). Id., 7:17-42. Stations in the BSSs may transmit frames during
windows of time called “transmission opportunities” (“TxOPs”); however, a station may lose its
transmission opportunity if another station belonging to an OBSS is transmitting at the same time.
Id., 1:56-61.

The 442 patent purports to solve this problem by receiving a PPDU and determining if
that PPDU is from the station’s own BSS or a different OBSS. Id., 2:4-11. If the PPDU is from an
OBSS, it sets virtual carrier sensing by using information included in a preamble of the first PPDU

when the received signal strength is higher than a threshold or attempting to obtain a transmission

Atlas Exhibit 2014

Zyxel, et al v. Atlas Global Tech., LLC
IPR2023-00863

Page 10 of 328



Case 6:22-cv-00355-ADA-DTG Document 41 Filed 02/09/23 Page 11 of 328

opportunity when the received signal strength is lower than that threshold. Id., 2:11-19. The virtual
carrier sensing (which may be implemented at the PHY-level or the MAC-level) may be based on
information included in the preamble of the first PPDU or in the MAC header of the first PPDU.
Id., 9:35-45. The claimed inventions for the *442 patent are directed to a method (independent
claim 1) and to a station comprising a processor and memory with instructions to perform that
method (independent claim 8).

E. U.S. Patent No. 9,912,513

U.S. Patent No. 9,912,513 (the “’513 patent”) discloses a system and method intended to
synchronize communications sent to a central AP, from numerous wireless stations to enhance the
ability of the AP’s ability to properly decode the incoming communications. Id., 2:66-3:16. The
AP transmits an initial communication, or trigger frame, to the STAs that allocates resources for
responsive communications from the STAs and sets a guard interval length to be used for
subsequent uplink transmission by one or more of the STAs. Id., 2:47-65, 3:52-61. The guard
interval length is used by the STAs as a timing buffer between symbol transmissions to ensure that
they do not interfere with one another. 1d., 13:42-47. Upon receiving the trigger frame, the STAS
send a responsive communication that uses the guard interval length set by the trigger frame and
includes a payload. 1d., 3:52-61.

With respect to the claimed invention, some of the claims differ from the process described
above in that they involve a “cyclic prefix” length instead of a guard interval length. A POSITA
would have understood the direct relationship between the cyclic prefix length and the guard
interval length. In fact, the ’513 patent discloses embodiments in which the guard interval length
isacyclic prefix. 1d., 10:55-57. The guard interval length represents a period of time used to ensure
that distinct symbol transmissions do not interfere with each other or overlap. Thus, the recitation

of the term “guard interval length” in claim 1 is simply referring to the duration of time for this
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function. And the cyclic prefix is merely a specific way in which the guard interval is used to
ensure no mutual interference between successive orthogonal frequency division multiplexing
(“OFDM”) symbols and is achieved by copying a portion of the tail end of the symbol and pre-
pending it.

F. U.S. Patent No. 10,020,919

U.S. Patent No. 10,020,919 (the “’919 patent”) discloses performing channel sounding
using multi-user multiple-input-multiple-output (“MU-MIMQO”) and orthogonal frequency
division multiple access (“OFDMA”) communications in a wireless network. *919 patent, 1:20-
24, 2:6-16. The 919 patent mentions that multi-user (“MU”) transmissions “are distinguished
from other transmissions . . . by the allocation in the MU communication of only a portion of the
channel . . . to a particular communication.” 1d., 1:65-2:5.

The disclosed channel sounding process involves a beamformer (i.e., an AP) transmitting
a null data packet announcement (“NDPA”) to one or more STA(S) to inform the STA(s) to expect
to receive a subsequent null data packet (“NDP”) for sounding. Id., 18:19-25. When a single STA
is designated for sounding in the NDPA, in response to the NDP, the designated STA measures
channel state information (“CSI”) and transmits it back to the AP as a single user transmission. Id.,
18:58-19:9. When multiple STAs are selected for sounding, to reduce overhead, the uplink
transmissions (i.e., STA to AP) may be sent as OFDMA transmissions, MU-MIMO transmissions,
or both, in response to a trigger frame transmitted by the AP. 1d., 19:10-42. As part of the NDPA,
the AP includes a “per-STA information list” to inform the STAs which and how many STAs have
been designated for sounding. Id., 21:23-38.

G. U.S. Patent No. 10,756,851

U.S. Patent No. 10,756,851 (the “’851 patent”) discloses the use of “acknowledgement

messages in response to downlink frames.” 851 patent, 1:21-24. To that end, the *851 discloses

Atlas Exhibit 2014

Zyxel, et al v. Atlas Global Tech., LLC
IPR2023-00863

Page 12 of 328



Case 6:22-cv-00355-ADA-DTG Document 41 Filed 02/09/23 Page 13 of 328

the use of a “control extension,” which is an extension to the legacy control field and appended at

the end of the field, with the patent specification explaining that

an AP may use the QoS control field in the MAC header of each MPDU and an
extended HT control field (denoted as HE Control Extension (HECE) in the HT
control field) in a DL payload to notify a STA (that has a payload in the DL MU
frame) about the sub-band that the STA can use to place its ACK or BA frame in
the immediately multiplexed-ACK/BA frame.

Id., 30:16-22. That is, the control field extension may be used to inform an STA about the sub-

band to be used for a response. As illustrated in Figure 13 below, the “control extension” 1320 is

appended to the end of the legacy HT control field 1300.

j‘ 1300
1311~
k!
HE Confrol ' -
. MSH MFSY Coding | FBTx Unsolicited
Extension MRO MFB GID-H
Indication STEC | ot Type | Tyee MFE
AC RDG/ |+ HE Conirol Extension: ACK/BA-Sub-bands, LTF Set Index, ULDL,
VHT HT Control Middle . Mare BW, Sub-band resolution, MCS/NSS per sub-band, per-AC/TID
' Constraint | ooy | Buffer Status or Queue size, Sub-channel mediu status report |
1310 ) 1320 J
HTC sub-figld HECE sub-field

FIG. 13

Id., Fig. 13. Accordingly, although the HE Control Extension Indication (1311) may be

encompassed within the legacy HT Control Field, the *851 patent discloses that the HE Control

Extension Field (1320) is an extension appended to the end of the HT Control Field, such that the

length of the resultant Control Field is longer than a typical legacy HT Control Field.
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1.  ARGUMENT

A U.S. Patent No. 9,531,520

1. “[a/the] network device” (claims 1, 6)
Defendants’ Proposed Construction Plaintiff’s Proposed Construction
“[an/the] access point” plain and ordinary meaning

The parties agree that the phrase “[a/the] network device” refers to “[an/the] access point”
(“AP); however, the parties disagree on whether the phrase “network device” as it appears in
the 520 patent claims could also refer to a non-AP station. Defendants respectfully submit that
the patentee, as the lexicographer, distinguishes “network device” and “station” within claim 1,
thereby disclaiming any station from the phrase “network device,” and, during prosecution, the
patentee explicitly stated that intention to the patent examiner.

Lexicography.

Defendants respectfully request that the Court focus on the plain language of claim 1 as
drafted by the patentee, particularly as the subject phrase appears only in the claim context.

> Limiting Claim Preamble. The phrase “[a/the] network device” first appears in the
claim 1 preamble, which the parties agree is limiting. As the lexicographer, the patentee limits the
claim preamble by requiring “a network device” to be capable of “coordinating an uplink multi-
user response transmission to a downlink multi-user transmission.” As the patentee acknowledges,
for example, “an access point may transmit a single downlink (DL) . . . frame that assigns particular
resource units (RUS) to separate stations in the wireless system.” ’520 patent, 1:31-35. Consistent
with the Defendants’ proposed construction, all disclosed embodiments in the specification specify
an access point to coordinate an uplink multi-user response transmission. See, e.g., 520 patent,
4:9-12, 16-18, 22-24, 28-30; FIGs. 5A, 6A, 7A, and 8A (each figure illustrating “a method for

coordinating an UL MU acknowledgement/response transmission”). Each of the methods
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illustrated in FIGs. 5A, 6A, 7A, and 8A begins with the step of “generating, by an access point
(AP), adownlink (DL) multiuser (MU) frame for a set of target stations (STAS).” As only an access
point (not a non-AP station) is capable of implementing a downlink transmission method step, the
phrase “network device” must mean “access point.”

> Distinguishing Phrases Within Same Limitation of Claim 1. Additionally, as the
lexicographer, the patentee elects to further recite a separate phrase “a plurality of stations” within
the very same claim limitation in claim 1 that recites “network device.” That is, claim 1 recites and
thereby requires “generating, by the network device, a downlink multi-user frame addressed to a
plurality of stations.” ’520 patent, 30:50-51 (emphases added). As the lexicographer, through the
inclusion of both terms within the same claim limitation of claim 1, the patentee unambiguously
distinguishes “network device” from “station,” thereby mandating the term “network device” to
mean something other than the term “station.” Helmsderfer v. Bobrick Washroom Equip., Inc., 527
F.3d 1379, 1382 (Fed. Cir. 2008) (“[D]ifferent claim terms are presumed to have different
meanings.”). The patentee’s use of “network device” and “stations” in the very same claim
limitation effectively disclaims “network device” from encompassing any “station.” Accordingly,
the term “[a/the] network device” should be construed consistently with the limiting preamble and
the other plain language of claim 1 and the patent specification to mean “[an/the] access point.”

Prosecution Estoppel.

“Like the specification, the prosecution history provides evidence of how . . . the inventor
understood the patent.” Phillips, 415 F.3d at 1317. During prosecution, the patentee argued and
represented to the USPTO that “Claims 1-20 . . . are directed to . . . transmissions . . . transmitted
from respective stations to an Access Point (AP).” July 22, 2016 Amendment, p. 7 (reproduced in

part below).
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REMARKS/ARGUMENTS

The claims have been amended as indicated above. No new matter has been added

Claims 1-20 stand rejected under 35 U.S.C. §103(a) as allegedly unpatentable over US Pub.
No. 2013/0301569 to Wang et al. (Wang). Applicants respectfully traverse the rejections.

As discussed with the Examiner at the July 20, 2016 interview, the claims are directed to
Up-Link (UL) Multi-User (MU} transmissions, and in particular to UL MU acknowledgement
transmissions transmitted in response to a Down-Link (DL) frame. The UL MU transmissions may

be simultaneous transmitted from fespective stations to an Access Point (AP)

A patentee’s statements to the USPTO during prosecution in support of patentability estop
the patentee from obtaining protection of the subject matter surrendered by such statements.
Athletic Alternatives, Inc. v. Prince Mfg., Inc., 73 F.3d 1573, 1582 (Fed. Cir. 1996)
(citing Kinzenbaw v. Deere & Co., 741 F.2d 383, 389 (Fed. Cir. 1984)). Here, the patentee equated
“network device” and “AP” when representing that all pending claims involved “transmissions . .
. from respective stations to an Access Point (AP).” Accordingly, prosecution estoppel applies
here, and in addition to the lexicography reasons discussed above, the term “[a/the] network
device” should be construed to mean “[an/the] access point” due to prosecution estoppel.

2. “acknowledgement information” (claims 1, 2, 4, 8, 9, 11, 12, 18, & 19)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

“solicitation for information to be transmitted plain and ordinary meaning
following receipt of the downlink multi-user frame to
acknowledge the downlink multi-user frame”

The patentee acted as his/her own lexicographer with the phrase “acknowledgement
information.” While in a vacuum, the phrase “acknowledgement information” might generally
refer to any information that relates to an acknowledgement, such as information that provides an
acknowledgment, here, in the ’520 patent context, the patentee has used the phrase
“acknowledgement information” to refer only to a solicitation for information from a non-AP
station to acknowledge an AP’s downlink transmission. Specifically, the *520 patent specification

defines: “acknowledgement information that is used for indicating to respective STAs a
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scheme/technique used to transmit acknowledgement messages to the AP.” 520 patent, 14:16-

18 (emphases added). And Defendants’ proposed construction is consistent with the patent’s

remaining disclosure, for example, the patentee’s description of FIGs. 1A and 1B as involving

“transmission that solicits . . . acknowledgements from . .

. stations.” 520 patent, 3:55-60.

Accordingly, to properly reflect the patentee’s use of the phrase “acknowledgement information”

in the 520 patent, Defendants’ proposed construction should be adopted.

B. U.S. Patent No. 9,763,259

1. “transmitting to the transmitting device a feedback frame including
subchannel information measured on a first subchannel after receiving
the NDP frame” (claim 1) / “receiving from each receiving device a
feedback frame including subchannel information measured on a
subchannel that is allocated to each receiving device among a plurality
of subchannels into which a band is divided, after transmitting the NDP

frame” (claim 18)

Defendants’ Proposed Construction

Plaintiff’s Proposed Construction

“in response to receiving the NDP frame, transmitting
to the transmitting device a feedback frame including
subchannel information measured on a first subchannel
one SIFS after receiving the NDP frame” (claim 1)

“in response to and one SIFS after the transmitting of
the NDP frame, receiving from each receiving device a
feedback frame including subchannel information
measured on a subchannel that is allocated to each
receiving device among a plurality of subchannels into
which a band is divided” (claim 18)

If not construed as above, the terms are indefinite.

plain and ordinary meaning

The disputed claims phrases are recited in claims 1 and 18 respectively, and each phrase

requires a step that depends on the condition “after [receiving/transmitting the NDP frame].”

Claims 1 and 18 are reproduced in their entireties below.

11
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1. A sounding method by a first receiving device, the
method comprising:
receiving a null data packet announcement (NDPA) frame
from a transmitting device;
receiving a null data packet (NDP) frame from the trans- -
mitting device after receiving the NPDA frame; and transmitting a null data packet (NDP) frame to the plu-
transmitting o the transmitting device a feedback frame rality of receiving devices after transmitting the NPDA
including subchannel information measured on a first frame; and
subchannel after receiving the NDP frame, the first receiving from each receiving device a feedback frame
subchannel being a subchannel that is allocated to the including subchannel information measured on a sub-
o SIS 0 £ oy pl il ) i hes e sl channel that is allocated to each receiving device
into which a predetermined band is divided. lurality of subcl Is into which a band i
wherein transmitting the feedback frame includes: a]?l?ng EY My ‘su_ = = o) sl & =
transmitting the feedback frame 1o the transmitting divided, after transmi the NDP frame,
device while a second feedback frame including wherein the plurality of feedback frames from the plural-
subchannel information measured on the second ity of receiving devices are received at a same time, and
subchannel is transmitted to the transmitting device the NDPA frame includes allocation information of the
by a second receiving device, the secand subchannel plurality of subchannels.
being a subchannel that is allocated to the second
receiving device among the plurality of subchannels.

18. A sounding method by a transmitting device, the
method comprising:
transmitting a null data packet announcement (NDPA)
frame to a plurality of receiving devices;

Defendants request that the Court construe the disputed claim phrases because a POSITA would
not have known the scope of the invention with certainty, rendering the disputed claim phrases
indefinite under 35 U.S.C. § 112, | 2, as they fail to “inform, with reasonable certainty, those
skilled in the art about the scope of the invention.” Nautilus, Inc. v. Biosig Instruments, Inc., 572
U.S. 898, 901 (2014). For example, a POSITA would not have known with reasonable certainty
whether the disputed claim phrases are related to the immediately preceding step of
“receiving/transmitting a null data packet (NDP) frame,” or whether the feedback frame could be
transmitted/received based on different NDP frames or some other triggers. Also, a POSITA would
not have known with reasonable certainty whether the requisite condition of *“after
[receiving/transmitting the NDP frame]” is the condition for either or both *“subchannel
information measured on a [first] subchannel” and “transmitting/receiving . . . a feedback frame.”
In addition, the term “after” might include an open-ended timeline starting from the reception of
the NDP until forever.

In view of the foregoing uncertainty, a POSITA would have turned to the patent
specification for guidance. The 259 specification discloses the beamformer sends a null data

packet announcement (“NDPA”) frame and a null data packet (“NDP”) frame to multiple receiving
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devices, and receives multiple feedback frames from the receiving devices in response to receipt
of the particular NDP frame after a short interframe space (“SIFS”) interval. See, e.g., 259 patent,
9:18-22 (“The first beamformee device (e.g., beamformee device 1) among the plurality of
beamformee devices receiving the NDP frame feeds a feedback frame back to the beamformer
device as a response of the NDP frame after a SIFS interval.” (emphasis added)). Defendants’
proposed constructions are consistent with the 259 patent specification and should be adopted.
Otherwise, without a particular construction in light of particular embodiments disclosed in the
specification, these claim phrases are indefinite under 35 U.S.C. 8§ 112, { 2.

2. “wherein the NDPA frame indicates information corresponding to the
predetermined length” (claim 6)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite plain and ordinary meaning

This claim phrase is indefinite under 35 U.S.C. § 112, { 2 as it fails to “inform, with
reasonable certainty, those skilled in the art about the scope of the invention.” Nautilus, 572 U.S.
at 901. Specifically, a POSITA would not have understood what is, and what is not, encompassed
within the scope of the phrase “indicates information corresponding to.” The only disclosure in
the *259 specification is at 2:35-37 that “[tlhe NDPA frame or the NDP frame may indicate
information corresponding to the predetermined length,” which is exactly the same as the claim
phrase and fails to provide further information for the claim phrase. As such, the patent
specification does not disclose how a frame “indicate[s] information,” what that information may
be, or how any such information “corresponds to the predetermined length.” Notably, the patentee
elected not to use the claim phrase “contains information” or “identifies information,” both of
which may arguably have informed a POSITA that the NDPA frame actually provides information.

Instead, the patentee intentionally selected language (“indicates information”) that denotes that

13
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“something” other than actual information is provided without explaining what that “something”
may encompass.® Hence, a POSITA would not have understood the scope of the subject claim
term with reasonable certainty and thus the claim is indefinite. Roy Decl., 11 29-32.

C. U.S. Patent No. 9,825,738

1. “transmitting the downlink data and the uplink setup information in a
single physical downlink frame to a plurality of stations” (claim 1) /
“the physical downlink frame comprising: uplink setup information
including a first information to be used for uplink multi-user
transmission by the station, and downlink data” (claim 9)

Defendants’ Proposed Construction Plaintiff’s Proposed
Construction

“transmitting the downlink data and the uplink setup plain and ordinary meaning
information in a single physical downlink frame to a
plurality of stations, wherein the uplink setup information
is that which would otherwise be in an uplink setup or
uplink initiation (ULI) frame, and the downlink data is
data other than the uplink setup information” (claim 1)

“the physical downlink frame comprising: uplink setup
information including a first information to be used for
uplink multi-user transmission by the station, and
downlink data, wherein the uplink setup information is
that which would otherwise be in an uplink setup or
uplink initiation (ULI) frame, and the downlink data is
data other than the uplink setup” (claim 9)

The disputed claim phrases require, inter alia, transmitting/receiving “downlink data” and
“uplink setup information” in a physical downlink frame. From the plain claim language, a
POSITA would have understood that “downlink data” is different and distinct from “uplink setup
information,” and claims 1 and 9 require both “downlink data” and “uplink setup information.”

Moreover, as the patentee, being the lexicographer, elects both the “downlink” and “uplink”

% The claim phrase “corresponding to” only further frustrates any reasonable understanding of the
intended scope as it further distances the subject claim language from providing actual information.

14
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descriptors within the same transmitting/receiving step, the patentee must have imparted a
particular meaning to each of the disputed claim phrases. Turning to the patent specification for
guidance, a POSITA would have recognized that the *738 specification specifies a scenario that
may arguably be mapped to the claimed feature. See 738 patent, 23:61-67 (“[I]nformation
included in a ULI frame [containing the setup information] is piggybacked on an NDPA frame.. . .
information included in a UL setup frame [containing the setup information] is piggybacked on a
DL PPDU. Then, the AP and the stations STAL and STA2 may omit a procedure for exchanging
the ULI frame . . . and the UL setup frame.”). Accordingly, a POSITA considering the *738
specification would have understood the “setup information” as the ULI frame (or UL setup frame)
and the “downlink data” as the NDPA frame (or DL PPDU), both of which are piggybacked
together to form the “single physical downlink frame.”

Therefore, based on both the plain claim language and the patentee’s lexicography in the
738 patent specification, “downlink data” is different and distinct from “uplink setup
information,” and the “uplink setup information” is that which would otherwise be in an uplink
setup or uplink initiation (“ULI") frame. As Defendants’ proposed constructions properly reflect
the patentee’s lexicography and are consistent with the ’738 patent specification, their
constructions should be adopted.

2. “the second information is a function of a total number of space time
streams to be used to transmit the multiple uplink frames” (claim 1) /
“the second information is a function of a total number of space time
streams to be used to perform the simultaneous transmission of the
uplink frame and the one or more uplink frames from the one or more
other stations” (claim 9)

Defendants’ Proposed Plaintiff’s Proposed Construction
Construction
indefinite plain and ordinary meaning
15
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Defendants’ Proposed Plaintiff’s Proposed Construction
Construction

Alternatively, “The second information in the common
information portion is a value that is related to the total number
of space time streams to be used to transmit the multiple uplink
frames” (claim 1) / “the second information in the common
information portion is a value that depends on the total number
of space time streams to be used to simultaneously transmit the
multiple uplink frames” (claim 9)

These claim phrases are indefinite under 35 U.S.C. § 112, { 2, as they fail to “inform, with
reasonable certainty, those skilled in the art about the scope of the invention.” Nautilus, 572 U.S.
at 901. Specifically, these phrases are indefinite because a POSITA would not have been
reasonably informed of the claims’ scope with respect to the claimed “second information,” as the
intrinsic record provides no guidance. See Roy Decl., {1 34-36. First, the claims themselves
provide no help in construing these phrases as they fail to provide any information on such “a
function.” Similarly, the patent specification fails to provide any clarity as neither the phrase “a
function of a total number of space time streams” nor the phrase “a total number of space time
streams” appears in the patent specification. Instead, the patent specification states:

When the MIMO or the MU-MIMO is used, the transmitting signal processing unit

100 may use a plurality of interleavers 120 and a plurality of mappers
corresponding to the number of Nss of spatial streams.

’738 patent, 8:11-14. And while a POSITA may arguably interpret the abbreviation “Nss” to refer
to a number of spatial streams, a POSITA would not understand “Nss” to refer to “a total number
of space time streams” as claimed, especially as the abbreviation “Nsts” also appears in the patent
specification. Similarly, while a POSITA may arguably interpret the abbreviation “Nsts”
(mentioned only once in the patent specification) to refer to a number of space-time streams, the
related discussion is not in the context of transmitting or receiving “a total number of space time

streams” or any “function” thereof but instead states:
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The transmitting signal processing unit 100 may further include a space-time block
code (STBC) encoder for spreading the constellation points from the Nss spatial
streams into Nsts space-time streams and a spatial mapper for mapping the space-
time streams to transmit chains.

’738 patent, 8:18-23; Roy Decl., 1 35. Moreover, a POSITA would not have equated “interleavers”
or “mappers” to “a function.” Roy Decl., { 35. The concept of a “function” is broad, just requiring
a mathematical dependence between quantities. Roy Decl., { 36; Ex. 8, page 468 (definition of
“function”); Ex. 9, page 682 (definition of “function”). Given that here only two pieces of data are
mathematically related (i.e., the “second information” and the “total number of space time
streams”), a POSITA would have been unable to ascertain the bounds of the claimed “function”
as it is essentially unbounded. Roy Decl., 1 36. As a POSITA would not have been informed of
the scope of “the second information” with reasonable certainty, the claim is indefinite. Nautilus,
572 U.S. at 901.
D. U.S. Patent No. 9,848,442

1. “a mode that is High Efficiency” / “a mode of a standard previous to a
standard defining the High Efficiency mode” (claims 1, 8)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite “a mode specified as High Efficiency (HE) by an
802.11 Standard or proposed 802.11 Standard”

“a legacy mode specified in a IEEE 802.11
Standard released prior to 802.11ax standard or
proposed standard (e.g., a non-HT, a HT, a VHT)

The subject claim phrases do not appear in the patent specification. Other than in the claims,
the 442 patent does not reference any “mode” or “high efficiency.” Although the ’442 patent
specification discusses the IEEE 802.11 standard and amendments thereto (see *442 patent, 1:29-
55), nothing in the patent’s disclosure, including the claims, limits the claimed invention only to

the 802.11 standard. See, e.g., *442 patent, 4:18-22 (“The WLAN device may include a medium
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access control (MAC) layer and a physical (PHY) layer according to IEEE (Institute of Electrical
and Electronics Engineers) 802.11 standard.” (emphasis added)).

Furthermore, the *442 patent does not provide any objective criteria by which to determine
whether the efficiency of a PPDU’s “mode” (whatever that may be) is sufficiently “high” so as to
fall within the scope of the claimed “mode of High Efficiency.” Nautilus, 572 U.S. at 910; Interval
Licensing LLC v. AOL, Inc., 766 F.3d 1364, 1371 (Fed. Cir. 2014) (“The claims, when read in light
of the specification and the prosecution history, must provide objective boundaries for those of
skill in the art.”). Because no objective criteria for determining the efficiency of various WLAN
“modes” exists in the *442 patent specification, much less for determining whether such efficiency
is sufficiently “high” to fall within the patent’s claims, the subject claim phrases are indefinite.

Plaintiff attempts to preserve the validity of these claims by incorporating into the claims
not only limitations directed to 802.11 standards disclosed in the patent specification but also
limitations directed to standards that were not yet contemplated as of the time of the patent’s
purported invention. However, it is well established that claims must be construed “as of the
effective filing date for the patent application.” Phillips, 415 F.3d at 1313; see also PC Connector
Sols. LLC v. SmartDisk Corp., 406 F.3d 1359, 1363 (Fed. Cir. 2005) (“A claim cannot have
different meanings at different times; its meaning must be interpreted as of its effective filing
date.”). And courts have repeatedly limited claims directed to standards to those versions of the
standard that existed at the time of the effective filing date. See, e.g., BillJCo, LLC, v. Cisco
Systems, Inc., No. 2:21-CV-00181-JRG, 2022 WL 782740, at *5 (E.D. Tex. Mar. 14, 2022);
ACQIS LLC v. Samsung Elecs. Co., No. 2:20-cv-00295-JRG (ECF No. 92), at 32-33 (E.D. Tex.
Sept. 26, 2021); Uniloc USA, Inc. v. Apple, Inc., No. 19-cv-01692-EJD (VKD), 2021 WL 432183,

at *8 (N.D. Cal. Jan. 15, 2021); Fundamental Innovation Sys. Int’l LLC v. Samsung Elecs. Co.,
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No. 2:17-cv-145-JRG-RSP, 2018 WL 647734, at *11 (E.D. Tex. Jan. 31, 2018). Moreover, in these

cases, the claimed standard was recited within the disputed claim itself. Here, however, the *442

claim phrases make no reference to any 802.11 standard, and the Court should reject Plaintiff’s

improper attempt to incorporate such limitations into the plain language of the claim.*

2.

“when the BSS of the first PPDU is the BSS to which the first station
does not belong, a received signal strength of the first PPDU is higher
than a first threshold, and the first PPDU is a frame having a mode that
is High Efficiency and having a PHY header that includes duration
information for setting a virtual carrier sensing...; when... the received
signal strength of the first PPDU is higher than the first threshold, the
first PPDU is a frame having a mode of a standard previous to a
standard defining the High Efficiency mode, and the first PPDU is a
frame having a PHY header that does not include duration information
for setting the virtual carrier sensing...; and when... the received signal
strength of the first PPDU is lower than the first threshold” (Claims 1,
8)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite

If not indefinite, the Court must determine
whether only one of the claimed steps with
mutually exclusive conditions, or all three of
the claimed steps with mutually exclusive
conditions, are required to occur for purposes
of meeting the claim limitations.

plain and ordinary meaning

The 442 patent has one independent method claim (claim 1) and one independent

apparatus claim (claim 8). Both claims require the claimed station belonging to a particular basic

service set (“BSS”), upon determining from a received first PPDU that the PPDU is from a

different BSS, to take different actions depending on certain conditions, referred to below in the

# Should the Court adopt Plaintiff’s construction despite the imported limitations from the IEEE
802.11 standard, the Court should nevertheless reject the parenthetical portion of the construction
providing non-limiting examples, as it not definitional and would not be helpful to a jury.
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subject claim language for ease of briefing as Conditions A, B, and C; the Conditions appear in
red text below, with the actions taken on their respective occurrences appearing in blue text.

... when the BSS of the first PPDU is the BSS to which the first station
does not belong, [A] a received signal strength of the first PPDU is higher than a
first threshold, and the first PPDU is a frame having a mode that is High Efficiency
and having a PHY header that includes duration information for setting a virtual
carrier sensing, setting a PHY-level virtual carrier sensing, wherein setting the
PHY -level virtual carrier sensing includes setting a virtual carrier sensing by using
the duration information included in a PHY header of the first PPDU;

when the BSS of the first PPDU is the BSS to which the first station does
not belong, [B] the received signal strength of the first PPDU is higher than the first
threshold, the first PPDU is a frame having a mode of a standard previous to a
standard defining the High Efficiency mode, and the first PPDU is a frame having
a PHY header that does not include duration information for setting the virtual
carrier sensing, setting a medium access control (MAC)-level virtual carrier sensing,
wherein setting the MAC-level virtual carrier sensing includes setting the virtual
carrier sensing by using duration information included in a MAC header of the first
PPDU; and

when the BSS of the first PPDU is the BSS to which the first station does
not belong and [C] the received signal strength of the first PPDU is lower than the
first threshold, attempting to obtain a transmission opportunity.

"442 patent, claims 1, 8.

Both Condition A and Condition B have three components, the first of which they have in
common; that is, they both occur “when a received signal strength of the first PPDU is higher than
a first threshold.” However, Condition A also requires that “the first PPDU is a frame having a
mode that is High Efficiency and having a PHY header that includes duration information for
setting a virtual carrier sensing” while Condition B requires instead “that the first PPDU is a frame
having a mode of a standard previous to a standard defining the High Efficiency mode, and the
first PPDU is a frame having a PHY header that does not include duration information for setting
the virtual carrier sensing.” (emphases added). Condition C has only one component, which differs
from the first components of Condition A and Condition B in that Condition C occurs when “the
received signal strength of the first PPDU is lower than the first threshold.” Notably, the three

Conditions A, B, and C are mutually exclusive for a given PPDU. That is, no single received PPDU
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can meet more than one of these Conditions. And importantly, if the claimed station is in an
environment with no overlap in basic service sets (“BSSs”), none of the three Conditions would
ever occur because “the BSS of the first PPDU” would never be “the BSS to which the first station
does not belong.”

Turning to claim construction, the subject claim phrase is indefinite because a POSITA
would be unable to determine if the claim has or has not yet been infringed. For example, with
respect to method claim 1, is the claim infringed: (1) at the time when none of the conditions have
occurred, and none of the corresponding actions are performed; (2) at the time when one condition
has occurred and only one corresponding action has been performed, or (3) at the time when all
three conditions have occurred and all three corresponding actions have been performed? See
Cybersettle, Inc. v. Nat’l Arbitration Forum, Inc., 243 F. App’x 603, 606-07 (Fed. Cir. 2007) (“A
patented method is a series of steps, each of which must be performed for infringement to occur.
It is not enough that a claimed step be ‘capable’ of being performed. A party that does not perform
a claimed step does not infringe a method claim merely because it is capable of doing so.”
(emphasis added) (citation omitted)). Similarly, with respect to apparatus claim 8, it is unclear
whether, for example, an apparatus that is programmed to practice only one of the corresponding
actions can nevertheless practice the claim if used in an environment where only that action’s
condition (or none of the three conditions) occurs.

In Cybersettle, the Federal Circuit stated that “[i]f the condition for performing a contingent
step is not satisfied, the performance recited by the step need not be carried out in order for the

claimed method to be performed.” Cybersettle, 243 F. App’x at 607°; see also Ex Parte

® In Hytera Commc’ns Co. v. Motorola Sols., Inc., 841 F. App’x 210, 216 (Fed. Cir. 2021), the
Court referred to this statement as dictum.
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Schulhauser, Appeal No. 2013-007847, at 10 (PTAB Apr. 28, 2016) (precedential) (citing
Cybersettle); Marvell Semiconductor v. Uniloc 2017, IPR2019-01350, Paper 24, at 36-39 (P.T.A.B.
Feb. 1, 2021). However, the Federal Circuit has also held that where a conditional or contingent
limitation modifies a step of a method claim, the method requires performance of each alternative
under each given condition, not just one. Lincoln Nat’l Life Ins. Co. v. Transamerica Life Ins. Co.,
609 F.3d 1364, 1370 (Fed. Cir. 2010) (holding that the plaintiff failed to prove that the defendant
performed the conditional step (e) of the asserted method claim); see also Hytera Commc’n, 841
F. App’x at 218 (“Ultimately, our binding precedent in Lincoln supports the Board’s conclusion
that . . . the prior art must teach each step of the claim, including the response to each condition in
the “selecting’ step.”); In re Certain Televisions, Remote Controls, and Components Thereof, Inv.
No. 337-TA-1263, USITC Order No. 30, at 7-13 (Jan. 14, 2022) (finding that, in a scenario where
the condition of step ¢) was not met, “it would be unclear to a person of ordinary skill in the art
what the outcome of step c) would be™).

With respect to the existing Federal Circuit guidance, this Court may follow the Federal
Circuit’s holding in Cybersettle to find that a station that meets none or only one of these conditions
clauses is sufficient to practice the claim (in which case, the applicant-admitted prior art invalidates
the independent claims of the *442 patent), or the Court may follow the Federal Circuit’s holding
in Lincoln to find that all the steps must be performed when the conditions are met (in which case,
the claims remain indefinite as discussed above).

The Court should find the subject claim phrases to be indefinite for the reason discussed
above. However, if the Court finds that these phrases are definite, it must issue a determination as

to whether all three corresponding actions (in blue text above) must actually be performed in order
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to practice the subject claim phrases, or if performing only one of the three corresponding actions
(or none, if the conditions do not occur) is sufficient to practice the subject claim phrases.
E. U.S. Patent No. 9,912,513

1. “wherein at least a portion of the payload of the uplink frame is
associated with the first guard interval length” (claim 1) / “wherein at
least a portion of the payload of the uplink frame is associated with the
first CP length” (claim 9) / “wherein at least a portion of the legacy
header is associated with a second CP length” (claim 10) / “wherein at
least a portion of the respective non-legacy header is associated with
the first guard interval” (claim 16)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite plain and ordinary meaning

Each of the subject claim phrases requires an undefined “portion” of something (i.e., the
uplink frame, the legacy header, or the respective non-legacy header) to be “associated with”
something else (i.e., a guard interval or CP length) rendering claims 1, 9, 10, and 16 indefinite
because a POSITA would not have been reasonably informed of the bounds of the claims with
respect to the “portion” of the claimed header and claimed payload and the level to which they
must be “associated with” the guard interval or CP length.

Each of the subject claim phrases includes two separate “terms of degree” (i.e., “portion”
and “associated with”) which, while not inherently indefinite, must “provide[] enough certainty to
one of skill in the art when read in the context of the invention” to be considered definite. Biosig
Instruments, Inc. v. Nautilus, Inc., 783 F.3d 1374, 1378 (Fed. Cir. 2015) (quoting Interval
Licensing, 783 F.3d at 1370); see also Advanced Aerospace Techs., Inc. v. U.S., 124 Fed. CI. 282,
293-94 (Fed. Cl. 2015) (finding “outboard portion” indefinite because “the intrinsic evidence
contains no guidance that would informs skilled artisan, with reasonable certainty, as to where the

‘outboard portion’ begins and ends”). Thus, for the subject claims to be considered definite,
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the ’513 patent must disclose “some standard for measuring” the bounds of the claim terms
“portion” and “associated with.” Biosig Instruments, 783 F.3d at 1378; see also Berkheimer v. HP
Inc., 881 F.3d 1360, 1363 (Fed. Cir. 2018).

Turning first to the language of the claims for guidance in determining the boundaries of
these terms, according to the claims, an indication of the guard interval or cyclic prefix (“CP”) is
transmitted as part of the downlink transmission “to be used by each of a plurality of stations . . .
associated with the UL MU transmission.” ’513 patent, 21:27-35, 22:13-20. Thereafter, “at least a
portion of” the uplink frame is “associated with” the guard interval or cyclic prefix. Id., 21:42-44,
22:26-27. However, the claims provide no details as to what “portion” of the uplink frame must
be “associated with” the guard interval or cyclic prefix.

The specification also fails to provide any guidance on the objective boundaries for these
limitations, with the only references to the guard interval in the context of the uplink frame being
that the guard interval may be “used” by the stations in transmitting the uplink frames. Id., 12:64-
13:3 (“[T]he participating stations use the predetermined guard interval duration . . . for the first
parts . .. of their respective frames . . . .” (emphasis added)), 13:48-65 (guard intervals are “utilized
by the first part . . . of the downlink frame”), 14:47-63, 15:12-20, 16:22-30, 17:28-38. And Figures
5-8 show only that the guard interval may be pre-pended to the uplink frame but provide no
objective guidance on the boundaries of the claimed “portion” of the frame and how it is
“associated with” the guard interval. 1d., Figs. 5-8.

And given the lack of guidance from the intrinsic record as discussed above, Plaintiff’s
“plain and ordinary meaning” construction (which is to be determined from review of the intrinsic
evidence) is deficient on its face as it fails to specify any objective boundary and cannot rely on

the patent disclosure or prosecution history for support, as the intrinsic record is silent on this issue.
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Further, Plaintiff’s alternative construction should also be rejected because the phrasing “some or
all” fails to remedy the indefinite issues. Notably, a “portion” of something, by its plain language,
cannot include *“all” of it, and the word *“some” is no less indefinite than the claim term “portion.”
As a POSITA would not have been reasonably certain as to the amount of the “portion” of the
payload and the extent of which it is to be “associated with” the guard interval, these claim terms
(and the corresponding claims) are indefinite.

F. U.S. Patent No. 10,020,919

1. “determining exactly a number of the one or more station information
fields in the NDPA...in response to determining that the number of the
one or more station information fields in the NDPA is one, transmitting
first Channel State Information (CSI) feedback in response to receiving
the NDP” (claim 1) / “when the number of the one or more station
information fields in the NDPA is greater than one... transmitting the
first CSI feedback in response to receiving the first trigger frame”
(claim 2) / “when the number of one or more station information fields
in the NDPA is greater than one... transmitting second CSI feedback
in response to receiving the second trigger frame” (claim 8) / “when a
number of the one or more station information fields in the NDPA is
one, receiving first Channel State Information (CSI) feedback
transmitted in response to the NDP having only one station information
field” (claim 11) / “when the number of the one or more station
information fields in the NDPA is greater than one... receiving the first
CSI feedback in response to transmitting the first trigger frame” (claim
12) / “when the number of one or more station information fields in the
NDPA is greater than one... receiving second CSI feedback in response
to transmitting the second trigger frame” (claim 19)

Defendants’ Proposed Construction Plaintiff’s Proposed
Construction

Indefinite. If not indefinite, the claims should be construed as set plain and ordinary meaning
forth below.

Claim 1: determining an exact value of a number of one or more
station information fields in the NDPA,; .... in response to (i)
determining that the value of the number is one, which indicates
that there is only one station information field in the NDPA and (ii)
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Defendants’ Proposed Construction

Plaintiff’s Proposed
Construction

receiving the NDP, transmitting first Channel State Information
(CSI) feedback to an access point

Claim 2: when the value of the number is two or more, which
indicates that there are two or more station information fields in the
NDPA, ... transmitting the first CSI feedback to the access point in
response to receiving the first trigger frame

Claim 8: when the value of the number is two or more, which
indicates that there are two or more station information fields in the
NDPA, ... transmitting second CSI feedback to the access point in
response to receiving the second trigger frame

Claim 11: when a station determines that the value of a number of
the one or more station information fields is one, which indicates
that there is only one station information field in the NDPA,
receiving first Channel State Information (CSI) feedback
transmitted in response to the NDP having only one station
information field

Claim 12: when the station determines that the value of the number
is two or more, which indicates that there are two or more station
information fields in the NDPA, ... receiving the first CSI feedback
in response to transmitting the first trigger frame

Claim 19: when the station determines that the value of the number
is two or more, which indicates that there are two or more station
information fields in the NDPA, ... receiving second CSI feedback
in response to transmitting the second trigger frame

Claims 1, 2, 11, and 12 are reproduced in their entireties below.

1. A method performed by a wireless device, the method 11. A method petformed by a wireless device, the method

comprising: comprising:

- . transmitting a Null Data Packet Announcement (NDPA),
receiving a Null Data Packet Announcement (NDPA), the the NDPA including one or more station information

NDPA including one or more station information fields; fields:
determining exactly a number of the one or more station Transmit’ting a Null Data Packet (NDP); and
information fields in the NDPA; when a number of the one or more station information
receiving a Null Data Packet (NDP); and fields in the NDPA is one, receiving first Channel State
in response to determining that the number of the one or Information (CSI) feedback transmitted in response to
more station information fields in the NDPA is one, the NDP having only one station information field.

transmitting first Channel State Information (CST) feed-

wherein the number of the one or more station informa-
tion fields in the NDPA is exactly the cardinality of the

back in response to receiving the NDP, one or more station information fields in the NDPA,

wherein the number of the one or more station informa-
tion fields in the NDPA is the cardinality of the one or
more station information fields in the NDPA.
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2. The method of claim 1, further comprising: 12. The method of claim 11. further comprising:
when the number of the one or more station information  When the number of the one or more station information
fields in the NDPA is greater than one: fields in the NDPA is greater than one:

transmitting a first trigger frame; and
receiving the first CSI feedback in response to trans-
mitting the first trigger frame.

receiving a first trigger frame; and
transmitting the first CSI feedback in response to
receiving the first trigger frame.

Independent claim 1 requires, inter alia, “determining exactly a number” and *“determining
that the number of the one or more station information fields in the NDPA is one.” *919 patent,
33:1-5 (emphasis added). Similarly, claim 11 requires, inter alia, “a number of the one or more
station information fields in the NDPA is one.” Id., 34:5-6 (emphasis added). However, the
dependent claims 2, 8, 12, and 19 (depending from claim 1 or claim 11) further require “when the
number of one or more station information fields in the NDPA is greater than one” (i.e., two or
more). See id., 33:12-13, 33:41-42, 34:12-13, 34:46-47 (emphasis added). When the independent
claims 1 and 11 are practiced (i.e., when the “number . . . is one”), it would be impossible to
practice dependent claims 2, 8, 12, and 19 (requiring “the number . . . is greater than one”).
Conversely, if dependent claims 2, 8, 12, and 19 were practiced, independent claims 1 and 11
would not be practiced. This mutually exclusive relationship between the independent and
dependent claims renders the dependent claims 2, 8, 12, and 19 indefinite. That is, where, as here,
the dependent claims are “nonsensical and require an impossibility,” the Court should find them
indefinite. Synchronoss Techs., Inc. v. Dropbox, Inc., 987 F.3d 1358, 1366-67 (Fed. Cir. 2021)
(finding asserted claims indefinite where they “are nonsensical and require an impossibility”);
Trustees of Columbia Univ. in City of New York v. Symantec Corp., 811 F.3d 1359, 1367 (Fed. Cir.
2016) (holding claims that nonsensically “describe[d] the step of extracting machine code
instructions from something that does not have machine code instructions” were indefinite for

being “nonsensical”).
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Alternatively, or in addition, the dependent claims are indefinite in view of the well-
established tenet that independent claims must be broader than dependent claims. See, e.g., Alcon
Rsch., Ltd. v. Apotex Inc., 687 F.3d 1362, 1367 (Fed. Cir. 2012) (“It is axiomatic that a dependent
claim cannot be broader than the claim from which it depends.”); Intamin Ltd. v. Magnetar Techs.,
Corp., 483 F.3d 1328, 1335 (Fed. Cir. 2007) (“An independent claim impliedly embraces more
subject matter than its narrower dependent claim.”). Plaintiff’s plain-and-ordinary construction
violates this tenet. If Plaintiff’s construction is adopted, the dependent claims would not narrow
the independent claims but instead would be broader than the independent claims, allowing
“greater than one” station information field in dependent claims 2, 8, 12, and 19 with only a single
station information field allowed by independent claims 1 and 11. Accordingly, the Court should
find the disputed claim phrases indefinite. See Synchronoss Techs., Inc., 987 F.3d at 1366.

Should the disputed claim phrases be found not to be indefinite, the disputed claim phrases
at least need specific constructions. Setting aside the limitation of “[determining exactly] a
number . . . is one,” each of independent claims 1 and 11 still requires multiple conditions within
the same limitation. Independent claim 1 requires, inter alia, “in response to determining that the
number of the one or more station information fields in the NDPA is one, transmitting first Channel
State Information (CSI) feedback in response to receiving the NDP.” ’919 patent, 33:4-7
(emphases added). Similarly, claim 11 requires, inter alia, “when a number of the one or more
station information fields in the NDPA is one, receiving first Channel State Information (CSI)
feedback transmitted in response to the NDP having only one station information field.” 1d., 34:5-
8 (emphases added). As such, it is unclear to a POSITA whether the CSI feedback is transmitted
in response to a station’s analysis of station information fields only, or in response to both that

analysis and receipt of an NDP. Turning to the specification for guidance, the 919 specification
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describes the CSI feedback process. See ’919 patent, 18:58-22:56. In each of the disclosed
embodiments, CSI feedback is only transmitted in response to both a station’s analysis of station
information fields and receipt of an NDP. See, e.g., id, 18:23-25 (“In response to the NDPA
transmission and the NDP, a beamformee (such as a station) transmits CSI feedback to the
beamformer.”); 19:4-8 (“When the first station STAL determines that the first sounding procedure
for CSI feedback is being used, then in response to the NDP 806, the first station STA1 transmits
its CSI feedback after a SIFS has elapsed from the end of the NDP 806.”). Accordingly, if the
disputed claim phrases are found not to be indefinite, Defendants’ proposed alternative
constructions are consistent with the 919 patent specification and should be adopted.

2. “wherein the number of the one or more station information fields in
the NDPA is the cardinality of the one or more station information
fields in the NDPA” (claims 1, 11)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

plain meaning: wherein the number of the one | plain and ordinary meaning
or more station information fields in the
NDPA is the number of the one or more

station information fields in the NDPA Alternatively, “wherein the number of the one

or more station information fields in the
NDPA is the number of elements in the set of
This plain meaning renders the claims station information fields”

indefinite.

Independent claims 1 and 11 require “determining exactly a number” and “determining
that the number of the one or more station information fields in the NDPA is one.” In other words,
claims 1 and 11 explicitly recite that the number of the “one or more station information fields” is
“one,” resulting in this claim limitation being nonsensical (essentially meaning “one is one”). To
the extent Plaintiff attempts to ascribe any meaning other than “one is one” to the subject claim

phrase in view of the other claim 1 and claim 11 language, the claims are indefinite.
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G. U.S. Patent No. 10,756,851

1. “scheduling extension” (claims 1, 2, 7, 8)
Defendants’ Proposed Construction Plaintiff’s Proposed Construction
“an extension appended to the control field plain and ordinary meaning: “an extension to
that is dedicated to including scheduling the control field that includes scheduling
information” information”

The subject claim phrase should be construed as proposed by Defendants due at least to
prosecution-history estoppel. Prosecution-history estoppel prevents a patentee from recapturing
subject matter surrendered during prosecution from the literal scope of a claim. See Hoganas AB
v. Dresser Indus., Inc., 9 F.3d 948, 950 n.6 (Fed. Cir. 1993). Here, the subject claim term only
appears in the claims and was introduced by the patentee in an amendment by replacing “an
extension” with “a scheduling extension.” See March 25, 2020 Amendment (reproduced in part
below). This amendment effectively excludes “an extension” (i.e., excludes just any type of
extension) from the claimed phrase “scheduling extension.” Accordingly, Defendants propose that

the phrase means “an extension . . . that is dedicated to including scheduling information.”

1. (Currently Amended) A station for facilitating multi-user communication in a
wireless nefwork, the station comprising:
one or more memories; and
one or more processors coupled to the one or more memories, the one or more processors
configured to cause:
receiving a first frame of a downlink transmission for a plurality of stations;

obtaining sehedutinginformationa control extension indication from a control field

included in the first frame;

determining whether [[a]] the control extension indication field-included in the first
frame indicates whether the control field includes [[an]] a scheduling extension;

obtaining edditenatscheduling information from the control field when the control
extension indication field-indicates that the control field includes the scheduling extension;

generating a second frame for a multi-user uplink transmission with the plurality of
stations based on the scheduling information and-included in the additienal-scheduling
mfermationextension; and

transmitting the second frame as part of the multi-user uplink transmission with the

plurality of stations.
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Further, the claim language as amended explains that the scheduling extension is associated with
the control field (“the control field includes the scheduling extension”) and includes “scheduling
information” (“the scheduling information included in the scheduling extension”). Defendants’
construction reflects each of these concepts. Moreover, although the *851 patent specification does
not use the term “scheduling extension,” it does discuss an HE Control Extension (“HECE”).
See ’851 patent, 30:11-33:52, 40:11-44, Fig. 13. And consistent with the language of the claims,
the patent specification explains that a HE control extension indicator (“HECEI”) field indicates
whether or not the HECE field “exists.” Id., 30:40-42 (“[1]f the HECEI field is set to one, then the
HECE subfield 1320 exists; otherwise the HECE does not exist.”); see also, e.g., claim 1
(“determining whether the control extension indication . . . indicates whether the control field
includes a scheduling extension”). When in existence, the HECE is an extension to the legacy HT
Control Field. Id., 30:11-15, 40:28-32. “The structure of the HT Control (HTC) field and its

possible extension is shown in FIG. 13.” Id., 40:28-29 (emphasis added), Fig. 13 (annotated

below).
‘j—mn
N
HE Conlfrol . -
! i nse
Extension | MRQ éﬁc g”:DSE MFB | GID-H Cf;p;g i?,p:‘ U”m‘gm

Indication

RDG/ rol Extension: ACK/BA-Sub-bands, LTF Set index, i
VHT HT Controt Micdle | ¢, AE_ H Mare BW, Sub-band resolution, MCS/NSS per sub-band, per-AC/T :
e PPDU_ || Buffer Status or Queue size, Sub-channel medium slalus report

HTC sub-field HECE sub-field

1310 1320

FIG. 13
In Figure 13 above, the legacy HT Control Field (highlighted yellow) is designated by numeral

1310, with the HECE subfield, designated by numeral 1320, appended to the right end. In this
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respect, even Plaintiff’s cited extrinsic evidence accords with the appending of the *“scheduling
extension” to the HT control field. See, e.g., ATLAS-00033174 (dictionary excerpt defining
“extension” as “a part that is added to something to enlarge or prolong it” (emphasis added)).
Accordingly, Defendants propose that the claim phrase “scheduling extension” be construed to
mean “an extension appended to the control field that is dedicated to including scheduling
information,” and the Court should adopt Defendants’ construction as it comports with both the
intrinsic record, including prosecution estoppel, and the extrinsic evidence.

IV. CONCLUSION

For the reasons set forth above, the Court should adopt Defendants’ proposed constructions.

Date: February 9, 2023 Respectfully submitted,

/s/ Mark D. Strachan
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CERTIFICATE OF SERVICE

The undersigned certifies that on February 9, 2023, all counsel of record who are deemed
to have consented to electronic service are being served with a copy of this document through the
Court’s CM/ECF system.

/sl Mark D. Strachan
Mark D. Strachan
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I, Sumit Roy, hereby declare:

1. My name is Sumit Roy, Program Lead at Innovate Beyond 5G. I am over eighteen
years of age and I could competently testify as to the matters set forth herein if [ am called upon
to do so.

2. I am a technical expert in the subject matter areas relevant to the patents-in-suit
including the area of wireless communication systems and methods. I am qualified to reach the
opinions and conclusions stated in this Declaration.

3. My opinions expressed herein are based on my review of the patents-in-suit, their
prosecution histories, extrinsic evidence relating to the technology of the patents-in-suit, and other
evidence cited in this declaration. My opinions are also based on my technical experience,
knowledge, and expertise in the area of wireless communications systems and methods.

4. I am being compensated for my work on this case at my standard hourly rate of
$800 per hour. No part of my compensation is dependent upon the outcome of this case or any
issue in it.

I. EDUCATION AND EXPERIENCE

5. I am an expert in the field of wireless networks. I have studied, taught, practiced,
and researched this field for over thirty years. I have summarized in this section my educational
background, work experience, and other relevant qualifications.

6. I earned my Bachelor of Technology degree in Electrical Engineering from Indian
Institute of Technology in Kanpur in 1983. In 1985, I earned my Master of Science degree in
Electrical Engineering from University of California in Santa Barbara. I earned a Doctor of
Philosophy in Electrical Engineering and Master of Arts in Statistics & Applied Probability from
University of California in Santa Barbara in 1988, with my dissertation being on “Estimation

Strategies for a Network of Distributed Sensors.”
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7. While a graduate student, from 1983 through 1988, I worked on various projects
related to networked wireless communication and radar systems using a mix of analytical modeling
and computer simulation.

8. In July of 1988, I joined the faculty of the University of Pennsylvania as an
Assistant Professor in the Department of Electrical Engineering, where 1 taught upper level
undergraduate course called “Communication Systems” and graduate level courses, “Advanced
Digital Signal Processing” and “Digital Communications.”

9. In January of 1995, I became a tenured Associate Professor in the Division of
Engineering at the University of Texas at San Antonio, in San Antonio, Texas. In April of 1998, I
transferred to a tenured Associate Professor in the Department of Electrical Engineering in the
University of Washington (“UW?”) in Seattle, Washington and was promoted to Professor in
September of 2002. As a faculty member at UW, I have taught courses and directed research in
networking and telecommunications, including 802.11 WLAN and cellular technologies. From
September 2014 to September of 2019, I received Integrated Systems Term Professorship at the
UW in recognition of my leadership and national stature in this area.

10. I took full-time leave from UW to serve as a Senior Staff Researcher at Intel Labs,
Hillsboro, OR from September 2001 to December 2003, where I served as Wireless Systems
Architect researching IEEE 802.15.3a Ultra-Wideband PHY layer for Wireless Personal Area
Networks and nascent pre-802.11n (MIMO WiFi) technology, with responsibility for representing
Intel at IEEE Standards meetings and coordination with other industry partners. My research
resulted in several patents relating to the above, including design implementation of MIMO WiFi

transceivers.
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11.  As a result of my academic teaching, research, and industry experience, I have
significant knowledge of wireless networking technologies. Since 1988, I have received over ten
million dollars in funding from various national and international organizations to support my
work on wireless networking.

12. In addition to advising and mentoring students at UW, I have served as external
dissertation reviewer for several reputed international universities, such as McGill Univ.,
Montreal, National University of Singapore, University of Victoria, and Australia National
University. At UW and U. Penn., I have advised and supervised over 20 Ph.D students and visiting
scholars.

13.  In addition to my academic work, I have remained active in the communication
industry through my consulting work. I consulted for Mathworks, a vendor of WLAN toolbox
products for design, on current 802.11 designs including MIMO systems. | am also the named
inventor on U.S. Patent Nos. 7,782,970 and 8,289,836 titled “An Apparatus and Associated
Methods to Introduce Diversity in a Multi Carrier Channel,” among others, which are listed in my
curriculum vitae.

14. I have authored and co-authored over 200 journal publications, conference
proceedings, technical papers, book chapters, and technical presentations in a broad array of
communications-related technologies, including networking and wireless communication. I have
also developed and taught over 10 courses related to communications and computer systems,
including several courses on signals and systems, wireless communication, communications
systems. These courses included introductory courses on communication systems, as well as more
advanced courses on wireless communications. A complete list of my publications and the courses

I have developed and/or taught is also contained in my curriculum vitae.
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15. My professional affiliations include serving in various professional organizations
and as a reviewer for a number of technical publications, journals, and conferences. I have also
received multiple awards and recognitions, most notably, elevation to IEEE Fellow in 2007 for
“contributions to multi-user communications theory and cross-layer design of wireless networking
standards.” By IEEE bylaws, only 0.1% of IEEE membership is elevated to Fellow annually. See
https://www/ieee.org/membership/fellows/steps.html. In addition, I was selected as IEEE
Communications Society’s Distinguished Lecturer (2014-15, 2017-18), and appointed by
Shanghai JiaoTung University as High-end Foreign Expert award (1 month/year, 2014-16), which
are listed in my curriculum vitae.

17.  Tam not now and have never been an employee of Defendants.

II. LEGAL STANDARDS

18. I am not a legal expert and offer no opinions on the law. However, I have been
informed by counsel of the legal standards that apply with respect to claim construction, and I have
applied them in arriving at my conclusions.

19. I understand that claim terms in a patent should be interpreted from the vantage
point of a person of ordinary skill in the art (“POSITA”) at the time of the invention.

20. I am familiar with patents and with the legal framework by which claim terms in
patents are to be interpreted. I understand that a claim term must be given the meaning it would
have had to one of skill in the art at the time of the invention after reviewing the intrinsic record.

21.  With respect to construing the patent claims, I understand that one must first
consider the intrinsic evidence, which includes the claim language, the specification, and the
prosecution history of the asserted patent. I further understand that one may also consider extrinsic
evidence to ensure that a claim construction is not inconsistent with clearly expressed and widely

held understandings in the pertinent technical field, particularly for technical terms. Such extrinsic
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evidence may take the form of expert testimony, dictionaries, textbooks, technical treatises, and
articles. I further understand that one may not rely on extrinsic evidence to contradict or vary the
clear meaning of claims provided by the intrinsic evidence of record.

22.  Tunderstand that a claim is indefinite if one skilled in the art would not understand
what is claimed even after the claim is read in light of the specification. Specifically, a claim is
indefinite if a person of ordinary skill in the art would not understand the scope of the claim with
reasonable certainty. [understand that a claim is indefinite if its full scope is not reasonably certain
to a POSITA, even if a POSITA would be able to discern particular embodiments that are within
the scope of the claim.

23. I further understand that if a claim attempts to cover both an apparatus and a method
of use of that apparatus, the claim is indefinite. Similarly, [ understand that if a claim does not
inform with reasonable certainty one skilled in the art of when, as a matter of timing, the claim
would be infringed, then the claim is indefinite.

III. THE PATENTS-IN-SUIT

A. The Effective Filing Date of U.S. Patent Nos. 9,763,259 & 9,825,738
24, For purposes of this declaration, I have been instructed to use the following dates

as the effectives filing date of U.S. Patent Nos. 9,763,259 and 9,825,738.

Patent Priority Date of Asserted Claims
9,763,259 September 15, 2014
9,825,738 April 4, 2015
25. My opinions in this declaration were formed from the perspective of a person of

ordinary skill in the art as of the dates listed above.
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IV. CLAIM TERMS

26. I understand that the parties dispute the meaning of certain claim terms of the
following U.S. Patent Nos. 9,763,259 (“259 Patent”) and 9,825,738 (“738 Patent)!. The disputed
claim terms I have been asked to address are:

a. “wherein the NDPA frame indicates information corresponding to the
predetermined length” (259 patent, claim 6)

b. “the second information is a function of a total number of space time
streams to be used to transmit the multiple uplink frames” (738 patent, claim
)

c. “the second information is a function of a total number of space time

streams to be used to perform the simultaneous transmission of the uplink
frame and the one or more uplink frames from the one or more other stations”
(738 patent, claim 9)

27. I have been asked to address each of these claim terms from the perspective of a
person of ordinary skill in the art at the time of the invention.
V. ANALYSIS

A. U.S. Patent No. 9,763,259

1. “wherein the NDPA frame indicates information corresponding to the
predetermined length” (claim 6)

Defendants’ Proposed Construction Atlas’ Proposed Construction
Indefinite Plain and ordinary meaning
28. The above limitation is included in claim 6 of the 259 patent. I have been asked to

provide the perspective of a person of ordinary skill in the art regarding the meaning of the above

limitation in the context of the 259 patent.

! The patents-in-suit are attached as Ex. 2 (“259 patent™), and Ex. 3 (“738 patent”).
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29.  Inparticular, I find that a POSITA would not have been informed, with reasonable
certainty, of the scope of the phrase “indicates information corresponding to.”

30. The specification provides no guidance as to the bounds of the phrase “indicates
information corresponding to” besides noting that “[tlhe NDPA frame or the NDP frame may
indicate information corresponding to the predetermined length. Ex. 2, 2:35-37. The specification
contains no disclosure on how a frame is to “indicate[] information” or how that indicated
information is to “correspond[] to the predetermined length.” I note that this phrase is different
than if patentee had chosen the phrase “contains information” or “identifies.” If patentee had
chosen those phrases, a POSITA would have recognized that this limitation would require that the
NDPA frame contains or identifies information corresponding to the predetermined length.
Instead, patentee’s choice of vague words are further complicated by the requirement that the
indicated information must be “corresponding to” the predetermined length.

31.  The “predetermined length” in the context of this claim is the length against which
the data is compared to determine whether pad bits are to be added to the frame. *259 patent, 2:28-
31. If the data is shorter than the “predetermined length,” pad bits are added to the frame. /d. If
it is longer than the “predetermined length,” the data is partitioned into a plurality of fragments
and “any one of the fragments” is inserted into the data field of the feedback frame. Id. at 2:31-
34.

32. A POSITA would have been unable to ascertain the bounds of which the indicated
information is to “correspond to” the predetermined length nor what that “information” entails and

to what level suffices for it to be indicated.
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B. U.S. Patent No. 9,825,738

1. “the second information is a function of a total number of space time
streams to be used to transmit the multiple uplink frames” (claim 1)

2. “the second information is a function of a total number of space time
streams to be used to perform the simultaneous transmission of the uplink
frame and the one or more uplink frames from the one or more other
stations” (claim 9)

Defendants’ Proposed Construction Atlas’ Proposed Construction
Indefinite Plain and ordinary meaning
33. The above limitations are included in claims 1 and 9 of the *738 patent. I have been

asked to provide the perspective of a person of ordinary skill in the art regarding the meaning of
the above limitations in the context of the *738 patent.

34. I opine that these claim limitations are indefinite because a POSITA would not be
reasonably apprised of the claims’ bounds with respect to the limits of “the second information”
that is claimed.

35. First, the claims themselves provide no help in ascertaining any objective meaning
of these terms and the phrase “a function of a total number of space time streams” or “a total
number of space time streams” does not appear in the specification. Rather, the Specification
states “[w]hen the MIMO or the MU-MIMO is used, the transmitting signal processing unit 100
may use a plurality of interleavers 120 and a plurality of mappers corresponding to the number of
Nssof spatial streams.” ’738 patent, 8:11-14. At most, a POSITA would understand the
abbreviation “Nss” to refer to a number of spatial streams, not “a total number of space time
streams” which is a wholly different concept. While a POSITA may recognize that Nsrs refers to
a number of space-time streams, this disclosure does not discuss anything related to a “function”

of the space time streams being used to transmit the uplink frame. Id., 8:18-25. What’s more,
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“interleavers” and “mappers” are not “functions,” they are devices. Id. at 8:4-10, Fig. 8. Thus,
this disclosure is in no way teaching anything related to a “function” of space time streams. It
merely discloses the actions performed by various devices such as mapping and interleaving of
signals as part of the transmitting signal processing unit.

36. “Function” is a broad term. It is defined as “[w]hen a mathematical quality u
depends on a variable quantity x so that to each value of x (within the interval of definition) there
correspond one or more values of u, then u is a function of x written u.” Ex. 8, page 468 (IEEE
dictionary — function). As required by the claims, the “second information” is an information that
is “common to all of the plurality of stations to receive the uplink setup information.” *738 patent,
25:3-8, 26:9-14. Thus, these claims entail a “second information” that is mathematically
dependent on a total number of number of space time streams to be a “function” of it. But, as there
are only two pieces of data included in the mathematical relation (and they are supposed to share
a relation between each other), these claims are unbounded. A POSITA would have understood
that these claim limitations have no objective boundaries because every “second information” will
be a “function” of the total number of space time streams as there will always be some sort of
mathematical relation between the two data.

37. As such, a POSITA would have understood that this claim limitation is indefinite

because a POSITA would not have been able to understand any objective boundaries.
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EXHIBIT LIST

Exhibit No.

Description

1

U.S. Patent No. 9,531,520

(ATLAS-00000001 - ATLAS-00000033)

1A Partial File History of U.S. Patent No. 9,531,520 FH, July 22, 2016
Amendment
(ATLAS-00004051 - ATLAS-00004060)
2 U.S. Patent No. 9,763,259
(ATLAS-00004620 - ATLAS-00004658)
3 U.S. Patent No. 9,825,738
(ATLAS-00008981 - ATLAS-00009022)
4 U.S. Patent No. 9,848,442
(ATLAS-00013900 - ATLAS-00013919)
5 U.S. Patent No. 9,912,513
(ATLAS-00014189 - ATLAS-00014213)
6 U.S. Patent No. 10,020,919
(ATLAS-00018964 - ATLAS-00018995)
7 U.S. Patent No. 10,756,851
(ATLAS-00020345 - ATLAS-00020388)
TA Partial File History of U.S. Patent No. 10,756,851, March 25, 2020
Amendment
(ATLAS-00020530 - ATLAS-00020541)
8 IEEE 100: The Authoritative Dictionary of IEEE Standards Terms (7\"ed.
2000), page 468
9 Definition of “Function” from New Oxford American Dictionary (2nd Ed. 2005),
page 682
(ATLAS-00033191 - ATLAS-00033195)
APPENDIX

Page 1
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EXHIBIT 1
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Mathematies a relationship or expression
involving cne or more vartables: the function (bx + ¢j.
 a variable quantity regarded in relation to one or
more other variables in terms of which it may be ex-
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