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l. INTRODUCTION

Plaintiff should not be permitted to retract the inventors’ statements or otherwise rewrite
claims or expand their meaning beyond their proper scope, particularly when the inventors acted
as their own lexicographers for the claim terms. Plaintiff wants the Court to focus on Plaintiff’s
infringement theories. However, Defendants’ construction centers on the inventors’ statements
and other intrinsic evidence critical for claim-construction issues. Plaintiff’s response (“P-Br.”)
focuses heavily on the prior claim-construction arguments before this Court or the EDTX Court.
Defendants here were not participants in the prior claim-construction proceedings. For the reasons
discussed in Defendants” Opening Brief (“Opening Br.”) and below, Plaintiff’s attempts to rewrite

claims and definitions should be rejected.

1. ARGUMENT
A. U.S. Patent No. 9,531,520
1. “[a/the] network device” (claims 1, 6)
Defendants’ Proposed Construction Plaintiff’s Proposed Construction
“[an/the] access point” plain and ordinary meaning

Plaintiff fails to mention how Defendants present additional arguments that have not been
before this Court. In view of the 520 Patent inventors’ statements made in, for example, the
priority applications and in the Amendment, Defendants respectfully request the Court to consider
the additional arguments that the inventors acted as the lexicographer and to adopt Defendants’
proposed construction.

While ignoring the *520 Patent inventors’ lexicography for the term, Plaintiff contends that
“network device” is a “non-technical term that needs no construction.” P-Br. at 4. Yet, Plaintiff
devotes its Introduction to explain, in a technical context, “Wi-Fi 6 networks generally include two
types of devices: (1) Access Points (‘APs’)...; and (2) Stations (‘STASs’).” P-Br. at 2. Plaintiff’s

Introduction highlights how the phrase “network device” can have a specific meaning, such as in
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a particular technical context. As explained in Defendants’ Opening Brief, Defendants’ proposed
construction properly reflects how the *520 Patent inventors, as the lexicographers, use the phrase
“network device” in the context of claims 1 and 6.

More specifically, independent claim 1 recites and thereby requires “generating, by the

network device, a downlink multi-user frame addressed to a plurality of stations.” *520, 30:50-51

(emphases added). Portions of Claim 1 are 1. A method, implemented by a network device in a

wireless network, for coordinating an uplink multi-user

. . . . ... response transmission to a downlink multi-user transmis-

reproduced with highlights to the right. By reciting |sion, the method comprising:

generating, by the network device, a downlink multi-user
frame addressed to a plurality of stations operating in
the wireless network, the downlink multi-user frame
including a plurality of resource units (RUs), wherein

“ T : ’ generating the downlink multi-user frame comprises:
network device” in claims 1 and 6, the *520 Patent assigning each RU of the plurality of RUs to a respec-
tive station in the plurality of stations, and

“stations” as a separate and distinct phrase from

inventors elect to distinguish “station” from “network device.” Therefore, the phrase “network
device” must at least exclude “stations” in the context of claims 1 and 6.

Further, the *520 Patent inventors drafted independent claim 1 and dependent claim 6, as
worded within these claims themselves, to equate “network device” and “access point.” In fact,
both the priority provisional applications to the *520 Patent (Provisional Appln. No. 62/137,138;
Provisional AppIn. No. 62/140,349) unequivocally state in the disclosure that “for easy
description, only the non-AP STA may be called the STA.” Ex 10A at ATLAS-00004113; EX

10B at ATLAS-00004144.

The relevancy of these statements cannot and should not be ignored as the 520 Patent inventors

incorporate by reference the priority applications into the ’520 Specification. ’520, 1:8-15.
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Although this statement does not spell out “network device,” the statements define the scope of
the phrase “network device” in the context of claims 1 and 6. As mentioned in Defendants’
Opening Brief and above, the ’520 Patent inventors distinguished “station” from *“network device”
by reciting “a plurality of stations” as a separate and distinct phrase from “network device” in
claims 1 and 6. In view of the inventors’ statements in the disclosure that “only the non-AP STA
may be called the STA,” the phrase “network device” must at least exclude stations (i.e., non-AP
STAs as defined by the inventors) in the context of claims 1 and 6.

Moreover, Plaintiff’s Introduction supports Defendants’ proposed construction. Since the
’520 Patent inventors unequivocally state in their disclosure that “only the non-AP STA may be
called the STA,” a POSITA would understand Plaintiff’s statement that “Wi-Fi 6 networks
generally include two types of devices: (1) Access Points (‘APs’)...; and (2) Stations (‘STASs’),”
P-Br. at 2, to mean that in the context of Wi-Fi, devices are APs and non-APs. Because the *520
Patent inventors elect to distinguish “station” from “network device” in claims 1 and 6, the ’520
Patent inventors effectively equate “network device” with “access point” in claims 1 and 6.

Also, the ’520 Patent inventors’ lexicography equating “network device” and “access

point” is supported by the inventors’ arguments
made in the July 22, 2016 Amendment. As

acknowledged by Plaintiff, the ’520 Patent

inventors did not use the term “network device” in their arguments to distinguish claims 1-20 from
the cited prior art. P-Br. at 7. Instead, the ’520 Patent inventors use only “stations” and “an access
point” in their arguments to respond to the claim rejection of claim 1. Plaintiff cannot deny that
the inventors were addressing claim 1, which recited “network device.” That is, the inventors first

specified their arguments pertained to the patentability of claim 1, which recited the phrase
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“network device,” and then used only “stations” and “an access point” in their arguments to refute
the claim rejection of all pending claims, including claim 1, thereby giving rise to prosecution
disclaimer. Accordingly, the term “[a/the] network device” should be construed to mean “[an/the]
access point.”

2. “acknowledgement information” (claims 1, 2, 4, 8, 9, 11, 12, 18, & 19)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

“solicitation for information to be transmitted plain and ordinary meaning
following receipt of the downlink multi-user frame to
acknowledge the downlink multi-user frame”

This phrase has not been before this Court. Here, Plaintiff and Defendants dispute the
meanings of the ’520 Patent inventors’ own statements in the Specification. P-Br. at 8. ’520 Patent,

Col. 14: 14-30 is reproduced the below with emphasis.

In one embodiment, one or more MPDUs may include
Wt information that is used for mdicating to
respective a scheme/technique used to transmit
mt messages to the AP. For example, in one
embodiment, generation of one or more MPDUs addressed
to each STA may include setting an acknowledgement
policy subfield (ACK policy subfield) in a header of the one
or more MPDUs (i.e., a MAC header) such that STA1 and
STA2 can identify which technigque/scheme is to be used by
each non-legacy STA for acknowledging successful receipt
of the MPDUs by each respective STA. In one embodiment,
the ACK policy subfield is two bits and is located in the
Quality of Service (QoS) Control Field of the MAC header.
However, in other embodiments, the ACK policy subfield
may be located in different portions of the MAC header and
may be of a different length (e.g., 1 bit, 3 bits, eic.).

Plaintiff attempts to expand the phrase beyond the proper scope defined by the 520 Patent

inventors. Defendants submit that the phrases “in one embodiment” or “may” at Col. 14:13 pertain
to MPDUSs, and that the *520 Patent inventors explicitly define “acknowledgement information”
by stating “that [it] is used for indicating to respective STAs a scheme/technique used to transmit
acknowledgement messages to the AP.” ’520, 14:16-18 (emphases added). Plaintiff has not
countered with where the *520 Patent inventors provide another definition for “acknowledgement
information.” Accordingly, to properly reflect the patentee’s use of the phrase “acknowledgement

information” in the ’520 patent, Defendants’ proposed construction should be adopted.
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B. U.S. Patent No. 9,763,259

1. “transmitting to the transmitting device a feedback frame including
subchannel information measured on a first subchannel after receiving
the NDP frame” (claim 1) / “receiving from each receiving device a
feedback frame including subchannel information measured on a
subchannel that is allocated to each receiving device among a plurality
of subchannels into which a band is divided, after transmitting the NDP

frame” (claim 18)

Defendants’ Proposed Construction

Plaintiff’s Proposed Construction

“in response to receiving the NDP frame, transmitting
to the transmitting device a feedback frame including
subchannel information measured on a first subchannel
one SIFS after receiving the NDP frame” (claim 1)

“in response to and one SIFS after the transmitting of
the NDP frame, receiving from each receiving device a
feedback frame including subchannel information
measured on a subchannel that is allocated to each
receiving device among a plurality of subchannels into
which a band is divided” (claim 18)

If not construed as above, the terms are indefinite.

plain and ordinary meaning

These phrases have not been before this Court. Although Plaintiff contends the phrases

have ordinary meanings, Plaintiff expressly concedes the disputed phrases do not read on every

embodiment of the 259 Patent. For example, Plaintiff acknowledges and concedes that the

disputed claim phrases do not pertain to FIG. 7. P-Br. at 10. Notably, FIG. 7 is the first disclosed

embodiment of “sounding procedure” in the 259 Patent. Plaintiff’s own exclusion of FIG. 7 from

the disputed phrases simply highlights how a POSITA would not have known with reasonable

certainty, inter alia, whether the disputed claim phrases are related to the immediately preceding

step of “receiving/transmitting a null data packet (NDP) frame,” or whether the feedback frame

could be transmitted/received based on different NDP frames or some other triggers.

Further, although Plaintiff contends the disputed phrases have ordinary meanings, Plaintiff

actually proffers a specific construction for the term “feedback frame” within the disputed phrases.

See P-Br. at 11(reproduced below with highlights).
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frames: (1) a Null Data Packet Announcement (“NDPA™) frame and (2) a responsive feedback

frame (a/k/a, the compressed beamforming or “CB” frame). DX 2 (‘259) at 22:36-37, 40-45. And
Instead of admitting that the 259 Patent inventors acted as lexicographers, Plaintiff attempts to
expand the disputed phrases as described by the *259 Patent inventors. For example, the requisite
condition of “after [receiving/transmitting the NDP frame]” is consistently used throughout
the 259 Patent to signify an immediate and direct logical and temporal relationship. See, e.g., ’259,

9:15-17; 9:22-44; 16:59-62; 16:66-17:5; 17:6-8; 32-34; 18:7-10; 18:35-38; 18:55-57. However,

Plaintiff now improperly asserts that the CB frame transmitted after and in response to the Channel

Feedback Trigger frame illustrated in the 259 FIG. 20 would be covered by the disputed phrases.

First, Plaintiff’s argument about whether the disputed phrases would cover FIG. 20 seems
to be more related to non-infringement, not claim construction, and should be rejected by the Court.
In any event, Plaintiff’s interpretation of FIG. 20 highlights how Plaintiff’s proposed construction
attempts to improperly expand the claim scope to cover any feedback frame transmitted/received

any time after the NDP frame. Plaintiff’s arguments based on FIG. 20 implicitly begs the Court

to provide specific construction for the disputed phrases. Without a clarifying construction, the
claim language (e.g., “after receiving the NDP frame”) is unclear and unbounded to any feedback

frame and any time after the NDP frame. For example, do the disputed claim phrases refer to

parallel * feedback frames being transmitted in response to the NDP frame (as in FIG. 24) or just
any undefined time “after receiving the NDP frame” (e.g., an hour) with no logical relationship to

the NDP frame (e.g., based on a different NDP frame or something different altogether)?

! Plaintiff argued that FIG. 7 is irrelevant to the disputed phrases by focusing on another phrases
in claims 1 and 18, for example, “wherein the plurality of feedback frames from the plurality of
receiving devices are received at a same time,” set forth in claim 18 (emphasis added). Regardless,
Plaintiff concedes claims 1 and 18 require multiple, parallel feedback frames.
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In fact, the *259 Patent inventors illustrate in FIG. 20 multiple, parallel “SUBCHANNEL

INFO” frames transmitted/received in response to receiving/transmitting the NDP frame and one

SIFS after receiving/transmitting the NDP FIG. 20

frame. However, Plaintiff now discounts the

CHANNEL FEEDBACK
BEAMFORMER NDPA| | NDP TRIGGER

“SUBCHANNEL INFO” frames illustrated in AN \N

BEAMFORMEE 1 IW m
FIG. 20 as “intervening steps” based on the word

BEAMFORMEE 2 ,W m
“comprising” in the claim preamble. Notably,

BEAMFORMEE 3 | SUB%@%\NEL B
the word “comprising” is not in the disputed

BEAMFORMEE 4 SUB%NH%WEL m
claim phrases. The inventors’ use of the word TS £ o

“comprising” in the claim preamble is not to make provisions for “intervening” frames/events
between “a feedback frame” and “after receiving the NDP frame.” Plaintiff’s arguments based on
the claim preamble should be rejected.

Defendants further request that the Court reject Plaintiff’s construction for the term
“feedback frame.” P-Br. at 11. The ’259 inventors explicitly describe and define “[e]ach
beamformee device measures a plurality of subchannels based on the NDP frame and transmits
a subchannel information frame including measured information for each of the plurality of
subchannels. . . . In some embodiments, the beamformee devices may transmit the subchannel
information frames in parallel.” *259 Patent, 18:11-17 (emphases added). Plaintiff’s construction
for “feedback frame”—*"aka the compressed beamforming frame”—would improperly exclude the
disclosed “subchannel information frame.”

Accordingly, the Defendants’ proposed constructions should be adopted. Otherwise,
without a particular construction in light of particular embodiments disclosed in the specification,

these claim phrases are indefinite under 35 U.S.C. § 112, ] 2.
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2. “wherein the NDPA frame indicates information corresponding to the
predetermined length” (claim 6)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite plain and ordinary meaning

Plaintiff relies on the discussion of “the maximum CB length” to remedy the unclear and
unbounded term “the predetermined length.” Plaintiff argues that the *259 Specification provides
that the NDPA frame need not explicitly state the precise length of the subsequent CB feedback
frame, but rather may include information on the maximum CB length. P-Br. at 12. First, as noted
in Part 11.B.1 above, in attempting to remedy the unclear and unbound phrase, Plaintiff actually
proffers a specific construction for the term “feedback frame” within the disputed phrase. See P-
Br. at 11. The fact that Plaintiff had to provide a special construction undermines Plaintiff’s
position that there is a plain-and-ordinary meaning for the disputed phrase.

Additionally, Defendants request that the Court reject Plaintiff’s construction for the term
“feedback frame.” P-Br. at 11. The 259 Patent inventors explicitly describe that “[e]ach
beamformee device measures a plurality of subchannels based on the NDP frame and transmits
a subchannel information frame including measured information for each of the plurality of
subchannels.” *259 Patent, 18:11-14 (emphases added). Plaintiff’s construction for the term
“feedback frame”—*"aka the compressed beamforming frame”—would improperly exclude the
“subchannel information frame” disclosed and defined by the *259 Patent inventors.

Also, as presented in Defendants’ Opening Brief, a POSITA would not have understood
what is, and what is not, encompassed within the scope of the phrase “indicates information
corresponding to.” See Opening Brief, Roy Decl., 11 29-32. However, to the extent the Court

believes that this term is not indefinite, Defendants respectfully submit that this term should be
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given its actual plain-and-ordinary meaning, in which the NDPA frame includes information on

the maximum feedback frame length.

C. U.S. Patent No. 9,825,738

1. “transmitting the downlink data and the uplink setup information in a
single physical downlink frame to a plurality of stations” (claim 1) /
“the physical downlink frame comprising: uplink setup information
including a first information to be used for uplink multi-user

transmission by the station, and downlink data” (claim 9)

Defendants’ Proposed Construction

Plaintiff’s Proposed
Construction

“transmitting the downlink data and the uplink setup information in
a single physical downlink frame to a plurality of stations, wherein
the uplink setup information is that which would otherwise be in an
uplink setup or uplink initiation (ULI) frame, and the downlink data
is data other than the uplink setup information” (claim 1)

“the physical downlink frame comprising: uplink setup information
including a first information to be used for uplink multi-user
transmission by the station, and downlink data, wherein the uplink
setup information is that which would otherwise be in an uplink
setup or uplink initiation (ULI) frame, and the downlink data is data
other than the uplink setup” (claim 9)

plain and ordinary

meaning

Once again, Plaintiff contends the disputed phrases have ordinary meanings. Yet, Plaintiff

proffers a specific construction in the *738 Patent for the term “uplink setup information” within

the disputed phrases. See Pl. Expert Dec., { 49 (reproduced partially below with emphases).

49. With regard to “uplink setup information,” the *738 patent and claims recite the

salient features of that information, which is used for initiating a multi-user uplink transmission

from a plurality of stations . The uplink setup information includes “first information to be used

for uplink multi-user transmission by the plurality of stations that receive the uplink setup

information.” *738 Claim 1 at 24:57-59, Claim 9 at 25:40-42. The claims also require that the

uplink setup information includes a common information portion that includes second information

common to the plurality of stations that receive the uplink setup information and a dedicated

portion with third information specific to each of the plurality of stations. *738 Claim 1 at 25:1-8;

Claim 9 at 26:7-14. The 738 specification is consistent with the claims, describing both a common
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Consistent with Defendants’ proposed construction reflecting “uplink initiation frame,” Plaintiff
first acknowledges and defines the term “uplink setup information” to mean (i) “information for
initiating a multi-user uplink transmission from a plurality of stations.” Id. Plaintiff further defines
“uplink setup information” to mean (ii) information to be used for uplink multi-user transmissions
sent simultaneously by a plurality of stations; and which includes (iii) a common portion; and (iv)
a dedicated portion. Id. If the Court declines to adopt a plain-and-ordinary-meaning construction,
Defendants respectfully submit that the Court should give “uplink setup information” its meaning
as admitted by Plaintiff: “information that (i) provides information for initiating uplink multi-user
transmissions sent simultaneously by a plurality of stations; (ii) provides information to be used
for the uplink multi-user transmissions sent simultaneously by the plurality of stations; (iii)
includes a common portion; and (iv) includes a dedicated portion.” PI. Expert Dec., { 49.

2. “the second information is a function of a total number of space time
streams to be used to transmit the multiple uplink frames” (claim 1) /
“the second information is a function of a total number of space time
streams to be used to perform the simultaneous transmission of the
uplink frame and the one or more uplink frames from the one or more
other stations” (claim 9)

Defendants’ Proposed Plaintiff’s Proposed Construction
Construction

indefinite plain and ordinary meaning

Alternatively, “The second information in the common
information portion is a value that is related to the total number
of space time streams to be used to transmit the multiple uplink
frames” (claim 1) / “the second information in the common
information portion is a value that depends on the total number
of space time streams to be used to simultaneously transmit the
multiple uplink frames” (claim 9)

Plaintiff relies heavily on extrinsic evidence (dictionaries and expert opinions). P-Br. at
16. Plaintiff cites only one example in the intrinsic record and argues that “a function” means it

“may be determined in accordance with [the number of space time streams].” P-Br. at 17
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(reproduced partially below with emphasis).

The fact that Plaintiff explains the term “function” as “may be determined” affirms the
indefiniteness of the disputed phrases. Moreover, Plaintiff and Plaintiff’s expert merely replace
“function of” with the equally unknown and unbounded “may be determined in accordance with.”
Notably, any number could be written as a “function of the number of space time streams” in
Plaintiff’s proffered “corresponding” table on page 17 of its brief, so a POSITA is still unable to
determine whether, for any particular number, the claim is infringed.

In short, Plaintiff still fails to cite any intrinsic or extrinsic evidence to identify any
particular formula that employs a “function” of the total number of space time streams. Without
an explanation of the “function,” the claim lacks any reasonable certainty, and a POSITA cannot
determine whether the “second information” satisfies the claim’s requirement that it “is a function
of the total number of space time streams.” From the perspective of a POSITA, this would not
resolve the fact that the scope of the claim is uncertain. See Opening Brief, Roy Decl., {{ 34-36.
Accordingly, Defendants respectfully submit that these terms in claims 1 and 9 are indefinite.

D. U.S. Patent No. 9,848,442

1. “a mode that is High Efficiency” / ““a mode of a standard previous to a
standard defining the High Efficiency mode” (claims 1, 8)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite “a mode specified as High Efficiency (HE) by an
802.11 Standard or proposed 802.11 Standard”

“a legacy mode specified in a IEEE 802.11
Standard released prior to 802.11ax standard or
proposed standard (e.g., a non-HT, a HT, a VHT)

The subject claim phrases do not appear in the patent specification. Plaintiff relies heavily

on extrinsic evidence (expert opinions) and then improperly equates the disputed phrases “a mode
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that is High Efficiency” with “High Efficiency (HE) frames” in the context of 802.11ax (as existed
or understood as of the effective filing date of the *442 Patent). P-Br. at 19. However, “it is not
[the Court’s] function to rewrite claims to preserve their validity.” Synchronoss Techs., Inc. v.
Dropbox, Inc., 987 F.3d 1358, 1367 (Fed. Cir. 2021) (quoting Allen Eng’g Corp. v. Batell Indus.,
Inc, 299 F.3d 1336, 1349 (Fed. Cir. 2002)). Also, the *442 Specification expressly was not limited
to the 802.11 WLAN standard. See, e.g., ’442 Patent at 4:18-22 (“The WLAN device may include
a [MAC] layer and a [PHY] layer according to IEEE [] 802.11 standard.” (emphasis added));
15:29-32 (“[V]arious changes, substitutions, and alterations may be made herein without departing
from the scope of the disclosure”); 4:7-14. As noted in Defendants’ Opening Brief, the disputed
claim phrases make no reference to any 802.11 standard, and the Court should reject Plaintiff’s
improper attempt to incorporate such limitations into the plain language of the claim. Should the
Court adopt Plaintiff’s construction despite the improper imported limitations from the IEEE
802.11 standard, the Court should nevertheless reject the parenthetical portion of the construction
providing non-limiting examples, as it is not definitional and would not be helpful to a jury.

In addition, Plaintiff’s focus on the single example in the specification where it alleges that
the mode “that is High Efficiency” exclusively refers to 802.11ax (as existed or understood as of
the effective filing date of the ’442 Patent) (P-Br. at 18), even if accepted as true, fails to
acknowledge the Specification’s language that this embodiment is only one example. *442, 12:4-
7 (explaining that Fig. 10 explains “a method for controlling transmission opportunities of a
WLAN device according to an exemplary embodiment of the present disclosure.” (emphasis
added)). The Federal Circuit has consistently held that “particular embodiments appearing in the
written description will not be used to limit claim language that has broader effect” unless certain

exceptions apply. Innova/Pure Water, Inc. v. Safari Water Filtration Sys., Inc., 381 F.3d 1111,

12

Atlas Exhibit 2016

Zyxel, et al v. Atlas Global Tech., LLC
IPR2023-00863

Page 17 of 90



Case 6:22-cv-00355-ADA-DTG Document 45 Filed 03/16/23 Page 18 of 90

1117 (Fed. Cir. 2004); see also Comark Comm’s, Inc. v. Harris Corp., 156 F.3d 1182, 1186 (Fed.
Cir. 1998). For example, in Innova/Pure Water, the Federal Circuit found the district court
inappropriately limited claims based on examples in the specification. 381 F.3d at 1118.

Plaintiff also fails to identify any objective boundary in the *442 Patent (or elsewhere) by
which a POSITA would know whether the efficiency of a given (or future) WLAN’s mode is
high “enough” to meet the “high efficiency” limitations of the asserted claims. Plaintiff
improperly argues that capitalizing the term makes it a “proper noun.” P-Br. at 20. However, as
noted above, the disputed claim phrases make no reference to any 802.11 standard, and the *442
Patent inventors did not limit it to 802.11 WLANSs. Furthermore, the binary distinction between
“a mode that is High Efficiency” and the variety of modes that are not “High Efficiency” does
not render the line between those types of modes any less blurry to a POSITA. Even accepting
Plaintiff’s arguments—whether 802.11ax’s later-standardized protocol, a future IEEE “802.11zz,”
or an alternative WLAN protocol meets a POSITA’s understanding of this term as of the time of
the *442 Patent’s filing (compared to the then-proposed 802.11ax specification)—would be a
factual issue for the parties to dispute. But without any objective yardstick to guide this dispute
to define what makes a mode “High Efficiency,” this term must be found indefinite.

2. *“when the BSS of the first PPDU is the BSS to which the first station does
not belong, a received signal strength of the first PPDU is higher than a
first threshold, and the first PPDU is a frame having a mode that is High
Efficiency and having a PHY header that includes duration information
for setting a virtual carrier sensing...; when... the received signal strength
of the first PPDU is higher than the first threshold, the first PPDU is a
frame having a mode of a standard previous to a standard defining the
High Efficiency mode, and the first PPDU is a frame having a PHY header
that does not include duration information for setting the virtual carrier
sensing...; and when... the received signal strength of the first PPDU is
lower than the first threshold” (Claims 1, 8)
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Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite plain and ordinary meaning

If not indefinite, the Court must determine whether only
one of the claimed steps with mutually-exclusive
conditions, or all three of the claimed steps with mutually-
exclusive conditions, are required to occur for purposes of
meeting the claim limitations.

It is axiomatic that “[a] method claim is directly infringed when someone practices every
step of the patented method.” Ericsson, Inc. v. D-Link Sys., Inc., 773 F.3d 1201, 1219 (Fed. Cir.
2014) (citation omitted); see also Limelight Networks, Inc. v. Akamai Techs., Inc., 572 U.S. 915,
922 (2014) (“A method patent claims a number of steps; under this Court’s case law, the patent is
not infringed unless all the steps are carried out.”). Yet, Plaintiff improperly contends that
“[flor *442 claim 1, this means proving infringement requires showing one of the steps is actually
performed, and all three steps are capable of being practiced.” P-Br. at 23. Plaintiff cites a case
addressing how a system that is not capable of performing those steps when the conditions are met
cannot infringe (because it will never perform those steps). Interdigital Tech. Corp. v. Lenovo
Holding Co., C.A. No. 19-1590-LPS, 2021 WL 1856937, at *5 (D. Del. May 10, 2021) (finding
that the defendant’s process in Lincoln would never perform the contingent claim limitation step
if condition (e) were true, and therefore finding no infringement). No case cited by Plaintiff is
binding as to whether multiple conditional-claim limitations in method claims, as a matter of claim
construction, must be practiced or not. Cf. Lincoln Nat. Life Ins. Co. v. Transamerica Life Ins. Co.,
609 F. 3d 1364, 1367-69 (Fed. Cir. 2010) (explaining (1) that Transamerica did not challenge the
claim constructions on appeal, and (2) that Transamerica’s system could not infringe,
notwithstanding the fact that the conditions of claim (e) were never met, because its systems were

not programmed to meet the claim’s steps if those limitations were met).
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Plaintiff argues that contingent-claim steps need not actually be performed when the
condition is not present, but that direct infringement of the method claim hinges on the “capability”
of the system to perform the method. This is contrary to law. Ericsson, 773 F.3d at 1219;
Limelight Networks, 572 U.S. at 922. Under Plaintiff’s interpretation, even if none of the three
conditions are met, the patent may nonetheless still be infringed. The indefiniteness issue of this
claim stems from the fact that it is unclear whether a system performing the process is required to
perform the method claim limitations when it is in an environment where one, two, or three of the
conditions are not present. If this is not required and the contingent limitations are non-limiting
when the condition is not met, the claim is invalid on its face because many prior-art systems
received PPDUs and determined if they are from the same BSS or not. Here, if the frames do not
come from an overlapping BSS, Plaintiff’s interpretation suggests that none of the three
conditional steps would need to actually be carried out, and an accused system may nonetheless
still infringe even though it only it only “receiv|es] a first [PPDU]” and “determin[es] whether a
basic service set (BSS) of the first PPDU is a BSS to which the first station belongs or a BSS to
which the first station does not belong,” without meeting any other claimed steps. ’442 Patent,
claim 1. This defies the requirement that method claims require actual performance of the method
and not mere capability.

Plaintiff attempts to distinguish the requisite method steps recited in claim 8 from the steps
recited in claim 1 by characterizing claim 8 as “system claim 8.” However, claim 8 recites
functional/method limitations—for example, the functional/method limitations in the disputed
claim phrase. Plaintiff’s characterization of “system claim 8” should not be permitted to rewrite

the requisite functional/method limitations recited in claim 8.
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If the Court is not inclined to find this term indefinite, it must still clarify whether none,
all, or some of the contingent-claim limitations must be actually performed in order to practice the
claim. Plaintiff’s position that the prior-art methods must actually practice all of the steps, but that
infringement may still occur when one (or none!) of the contingent steps is actually performed, is
contrary to law and should be rejected. Amazon.com, Inc. v. Barnesandnoble.com, Inc., 239 F.3d
1343, 1351 (Fed. Cir. 2001) (“A patent may not, like a ‘nose of wax,” be twisted one way to avoid
anticipation and another to find infringement.”) (citation omitted).

E. U.S. Patent No. 9,912,513

1. “wherein at least a portion of the payload of the uplink frame is
associated with the first guard interval length” (claim 1) / “wherein at
least a portion of the payload of the uplink frame is associated with the
first CP length” (claim 9) / “wherein at least a portion of the legacy
header is associated with a second CP length” (claim 10) / “wherein at
least a portion of the respective non-legacy header is associated with
the first guard interval” (claim 16)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

indefinite plain and ordinary meaning

Plaintiff argues the claim phrases “use simple words.” P-Br. 25. Yet, Plaintiff devotes
more than five pages in an attempt to justify its construction. Plaintiff attempts to rewrite the
claims, which the Federal Circuit has explained it cannot do. “[I]t is not [the Court’s] function to
rewrite claims to preserve their validity.” Synchronoss Techs., 987 F.3d at 1367 (quoting Allen
Eng’g Corp., 299 F.3d at 1349). FIG. 8 (which Plaintiff annotates) reinforces that the specification
provides no insight into how at least a portion of the payload of the uplink frame is associated
with a guard interval: the Figure and accompanying explanation do not convey to a POSITA how
there is an association between the guard interval and the payload of the uplink frame, let alone
what the relevant “portion” of the uplink frame might be.

The caselaw also supports Defendants. Although Plaintiff attempts to distinguish

16

Atlas Exhibit 2016

Zyxel, et al v. Atlas Global Tech., LLC
IPR2023-00863

Page 21 of 90



Case 6:22-cv-00355-ADA-DTG Document 45 Filed 03/16/23 Page 22 of 90

Defendants’ caselaw, such as Advanced Aerospace Techs., Inc. v. U.S., 124 Fed. Cl. 282 (2015),
the case confirms that a combination of words—*"outboard portion”—was ambiguous because it
was not clear if the term referred to an “inboard” or “outboard” portion. So too here, it is not clear
to what degree the “portion” at issue is, let alone how the “association” occurs that would
circumscribe any such “portion.” Nor does Niazi Licensing Corp v. St. Jude Med. S.C., Inc., 30 F.
4th 1339, 1347-50 (Fed. Cir. 2022), save the disputed phrases. That case involved terms such as
“resilient” and “pliable,” which are not at issue here. Id. at 1349. That case makes clear that, to be
patentable, “words or terms of degree ‘must provide objective boundaries for those of skill in the
art’ in the context of the invention to be indefiniteness.” Id. Here, there are no boundaries for how
the “portion” is determined (or “associated”), let alone what the boundaries are for the size and
location of the “portion” within an uplink frame.

Plaintiff’s attempt to rewrite the claims should be rejected, and its references to the
specification should be viewed as window dressing because they do not address how a POSITA
would know what the phrase “at least a portion of the payload” is; nor does it explain what
*“associat[ion]” occurs in the claim.

F. U.S. Patent No. 10,020,919

1. “determining exactly a number of the one or more station information fields in
the NDPA...in response to determining that the number of the one or more
station information fields in the NDPA is one, transmitting first Channel State
Information (CSl) feedback in response to receiving the NDP” (claim 1) / “when
the number of the one or more station information fields in the NDPA is greater
than one... transmitting the first CSI feedback in response to receiving the first
trigger frame” (claim 2) / “when the number of one or more station information
fields in the NDPA is greater than one... transmitting second CSI feedback in
response to receiving the second trigger frame” (claim 8) / “when a number of
the one or more station information fields in the NDPA is one, receiving first
Channel State Information (CSI) feedback transmitted in response to the NDP
having only one station information field” (claim 11) / “when the number of the
one or more station information fields in the NDPA is greater than one...
receiving the first CSI feedback in response to transmitting the first trigger
frame” (claim 12) / “when the number of one or more station information fields
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in the NDPA is greater than one... receiving second CSI feedback in response
to transmitting the second trigger frame” (claim 19)

Defendants’ [MODIFIED] Proposed Construction Plaintiff’s Proposed
Construction
Claim 1: determining an exact value of a number of the one or plain and ordinary meaning
more station information fields in the NDPA, .... in response to (i)

determining that the value of the number is one, which indicates
that there is only one station information field in the NDPA and (ii)
receiving the NDP, transmitting first Channel State Information

(CSI) feedback te-an-accesspoint

Claim 2: when the value of the number is two or more, which
indicates that there are two or more station information fields in the
NDPA, ... transmitting the first CSI feedback te-the-aceess-peint in
response to receiving the first trigger frame

Claim 8: when the value of the number is two or more, which
indicates that there are two or more station information fields in the
NDPA, ... transmitting second CSI feedback te-the-accesspoint in
response to receiving the second trigger frame

Claim 11: when a station determines that the value of a number of
the one or more station information fields is one, which indicates
that there is only one station information field in the NDPA,
receiving first Channel State Information (CSI) feedback
transmitted in response to the NDP having only one station
information field

Claim 12: when the station determines that the value of the number
is two or more, which indicates that there are two or more station
information fields in the NDPA, ... receiving the first CSI feedback
in response to transmitting the first trigger frame

Claim 19: when the station determines that the value of the number
is two or more, which indicates that there are two or more station
information fields in the NDPA, ... receiving second CSI feedback
in response to transmitting the second trigger frame

If not construed as above, the claims are indefinite.

Plaintiff requests plain-and-ordinary meanings but proffers a specific construction for the
term “determining exactly a number of the one or more station information fields in the NDPA.”

See P-Br. at 32 (reproduced partially below with emphasis).
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6 (°919) at 32:66-67. Upon receiving the NDPA frame, the STA “determin[es] exactly a number
of the one or more station information fields.” 7d. at 33:1-2. As explained later in the claim, “the
number of the one or more station information fields in the NDPA is the cardinality® of the one or

more station information fields in the NDPA.” Id. at 33:8-10. In other words, the STA counts the

number of station information fields in the NDPA, and that number is exactly the number of

elements in the set made up of all the station information fields. If the STA “determine[es] that the

number of station information fields in the NDPA is one,” the STA transmits a feedback frame

Specifically, Plaintiff defines “determining exactly a number of the one or more station

information fields” as “counting the number of station information fields in the one or more station

information fields.” Id. Plaintiff’s admitted definition supports how this disputed phrase is circular,
if not ambiguous (e.g., it devolves to “the number of the one or more station information fields is

the number of the one or more station information fields).

As presented in Defendants® Opening Brief,
dependent claims 2, 8, 12, and 19, particularly when
they are read in conjunction with claims 1 and 11, are
nonsensical and therefore indefinite. See Opening
Brief at 27-28. For example, when reading claims 1
and 2 in conjunction, where there is one station

information field (e.g., where the yellow highlighted

condition in annotated claim 1 is met), a first CSI

feedback is transmitted (the red highlighted step). Then, moving to claim 2, where there are two
or more station information fields (the green highlighted condition), the first feedback is
transmitted (blue highlighted step). Id. It is easily seen that the yellow and green conditions are
mutually exclusive. But this causes a problem—the blue highlighted step recites transmitting “the
first CSI feedback,” referring to the CSI feedback recited in the red step. But, if the blue step is

performed (i.e., the green condition is met), the red step is not (i.e., the yellow condition is not
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met). It is unclear how these transmission steps are related to each other and what actually causes
the transmissions. The disputed claim phrases render claims 1, 2, 8, 11, 12, and 19 indefinite based
on any construction.

2. “wherein the number of the one or more station information fields in
the NDPA is the cardinality of the one or more station information
fields in the NDPA” (claims 1, 11)

Defendants’ Proposed Construction Plaintiff’s Proposed Construction

plain meaning: wherein the number of the one or | Plain and ordinary meaning
more station information fields in the NDPA is | Alternatively, "wherein the number of the

the number of the one or more station information | One or more station information fields in
fields in the NDPA the NDPA is the number of elements in the

set of station information fields"

This plain meaning renders the claims indefinite.

As discussed in Defendants’ Opening Brief, a POSITA would find the claim language
ambiguous at least because: (i) the scope of “cardinality” is unclear from the claim language itself;
and (ii) this disputed phrase is circular (e.g., it devolves to “the number of the one or more station
information fields is the number of the one or more station information fields”). Notably, Plaintiff
cites to dictionaries for the term “cardinality,” that provide different definitions for the term. See
P-Br. at 32 n.5. Plaintiff Exhibit W states “the number of elements in a given mathematical set.”
Yet, Plaintiff fails to explain how “the station information fields in the NDPA” are “a given
mathematical set.” Plaintiff also fails to address how “a set or group” could include “one” or a
singular station information field in the context of 919 claims 1 and 11.

G. U.S. Patent No. 10,756,851

1. “scheduling extension” (claims 1, 2, 7, 8)
Defendants’ Proposed Construction Plaintiff’s Proposed Construction
“an extension appended to the control field plain and ordinary meaning: “an extension to
that is dedicated to including scheduling the control field that includes scheduling
information” information”

Plaintiff requests ordinary meanings but provides no evidence that the term has a plain-
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and-ordinary meaning to a POSITA. Here, the disputed claim phrase does not appear in the *851
Specification. The 851 Specification instead mentions “extension” in the context of FIG. 13.
There is an exception to the application of plain-and-ordinary meaning where the patentee
disavows the full scope of the claim term during prosecution. Golden Bridge Tech., Inc. v. Apple,
Inc., 758 F.3d 1362, 1365-66 (Fed. Cir. 2014). Here, the prosecution history reinforces that the
phrase “scheduling extension” added through an Amendment was in reference to FIG. 13. See
Opening Brief, Exhibit 7A (March 25, 2020 Amendment). The claim phrase “scheduling extension”
was added to address the claim rejection. See id., ATLAS-00020531. Notably, rather than any
additional extension, the inventors elected to further include “scheduling extension” with a specific
purpose or function. At least in view of the inventors’ amendment choice in this regard,
Defendants propose the word “dedicated” to capture the inventors’ lexicography. In addition, the
inventors represented to the Examiner the scheduling extension was described by reference to FIG.
13 and its description of the “control field (e.g., 1300) that includes a control extension indication
(e.g., 1311),” along with the corresponding control extension subfield (1320). Id. at ATLAS-
00020536. The inventors’ claim amendments and arguments made during the prosecution are
wholly consistent with Defendants’ construction.

1.  CONCLUSION

For the reasons set forth above, the Court should adopt Defendants’ proposed constructions.

Date: March 16, 2023 Respectfully submitted,
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