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The ’465 Patent

’465 Patent, Fig. 1; Petition, 10.
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The ’465 Patent

’465 Patent, 1:50-55; Petition, 8.

Alleged Invention

Alleged Problem

’465 Patent, 9:23-28; Reply, 19.
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Overview

 The ’465 patent is only entitled to a priority date of April 20,
2020

 “Acquisition request” does not require shopping or purchasing

 Carr teaches an “acquisition request” and “acquiring”
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Priority Date of the ’465 Patent
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The ’465 patent is a continuation of the ’848 application
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The ’848 application does not provide written description
support for two limitations
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The ’848 application does not provide written description
support for two limitations
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Priority Date of the ’465 Patent

“failing to locate” // “product is not available” 
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Requirements for § 112 written description

“[T]he hallmark of written description is disclosure.”

Ariad Pharms., Inc. v. Eli Lilly & Co.,
598 F.3d 1336, 1351 (Fed. Cir. 2010).

“[T]he disclosure must describe the claimed invention with all its
limitations.”

L.A. Biomedical Research Inst. at Harbor-UCLA Med. 
Ctr. v. Eli Lilly & Co., 849 F.3d 1049, 1057 (Fed. Cir. 2017).
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Requirements for § 112 written description

“Entitlement to a filing date does not extend to subject matter
which is not disclosed, but would be obvious over what is
expressly disclosed. It extends only to that which is disclosed.”

Lockwood v. American Airlines, Inc., 
107 F.3d 1565, 1571–72 (Fed. Cir. 1997).
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Claim 1: “failing to locate an identified product”
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Claim 14: “determining…identified product not available”
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The ’848 application only describes locating identified product 

agent “finds the 
desired product to be 

acquired”

agent “identifies the 
product of interest”

’848 application, Figure 3 (excerpt), ¶ 23; Petition, 18-19.
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The ’848 application only describes locating identified product 

. . . 

’848 application ¶ 23; Petition, 18-19; Reply, 4.
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The ’848 application only describes agent actions when identified 
product is located 

’848 application, Figure 3 (excerpt), ¶ 23; Petition, 18-19.

“product has been 
identified”

option of “inspecting 
the product”

customer “approves or 
rejects acquisition of 

the inspected product”

agent “finds the 
desired product to be 

acquired”

agent “identifies the 
product of interest”
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The ’848 application only describes agent actions when identified 
product is located 

’848 application ¶ 23; Petition, 18-19; Reply, 4.

’848 application ¶ 24; Petition, 20.
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Step 122 does not provide 112 support

’848 application, Figure 3 (excerpt), ¶¶ 23, 25; Petition, 19-21.

“inspecting the 
product”

“agent cannot 
complete transaction”
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Step 122 does not provide 112 support

’848 application ¶ 25; PO Response, 21.



20DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 20

The “stock-out” problem does not provide 112 support

See, e.g., PO Response, 18.
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’465 claims require both problem and solution

Agent problem

Agent response

’465 Patent, claim 1;
Reply, 2
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Speculation as to agent response does not provide 112 support

PO Response, 19.

PO Response, 23.
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Speculation as to agent response does not provide 112 support

See, e.g., PO Response, 20.
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Speculation as to agent response does not provide 112 support

“It is not sufficient for purposes of the written description
requirement of § 112 that the disclosure, when combined with
the knowledge in the art, would lead one to speculate as to
modifications that the inventor might have envisioned, but
failed to disclose.”

Lockwood v. American Airlines, Inc., 
107 F.3d 1565, 1572 (Fed. Cir. 1997).
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Identifying a replacement product is not inherent

PO Response, 23.
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The “wrong product” example does not provide 112 support

’848 application ¶ 5; PO Response, 17-18.

’848 application background 
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The examiner found no written description support
in the ’779 child application

Ex. 1030 at 235; Petition 18; Prelim. Reply 3; Institution Decision at 9.
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The examiner found no written description support
in the ’779 child application

Ex. 1039 at 311; Reply 10-11
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Priority Date of the ’465 Patent

determining an image from the bar or QR code
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Claim 1: “determining the information from the bar or QR code”
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Claim 14: “information determined from the bar code or QR code”
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Claims 1 and 14 require a specific act of “determining”

’465 patent, claim 1 (partial).

’465 patent, claim 14 (partial).
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Written description does not extend to subject matter that
might be contemplated by the specification

“[Section 112] is ‘not a question of whether one skilled in the art
might be able to construct the patentee's device from the
teachings of the disclosure. . . . Rather, it is a question whether
the application necessarily discloses that particular device.’”

Martin v. Mayer,
823 F.2d 500, 505 (Fed. Cir. 1987).
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The ’848 application does not disclose “determining” an “image” 
“from the bar or QR code”

’848 application ¶ 8; Petition, 25.

’848 application ¶ 23; Petition, 24.
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Information derived from bar code or QR code
does not include images

’848 application ¶ 30, Petition, 25.
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Images are alternatives to bar and QR codes

’848 application ¶ 29; Petition, 24.
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Images are alternatives to bar and QR codes

’848 application ¶ 30; Petition, 24.
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The ’848 application’s alleged problem relates to unavailable or 
inaccurate pictures for internet shopping

’848 application ¶ 4; Petition, 25.
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The proposed solution provides real-time pictures and video

’848 application ¶ 23; Petition, 25-26.
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The image from the bar code or QR code may be a static image 
obtained from a remote server

’465 patent, claim 18.

’465 patent, claim 19.
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Sending a static image from a bar code or QR code is
inconsistent with the proposed solution

Ex. 1003 ¶ 77 (Houh Decl.); Petition, 25-26.



42DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 42

The ’465 patent’s effective filing date is April 20, 2020
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Claim Construction

“acquisition request”
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“acquisition request”
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“acquisition request”

PO Response, 32.

Patent Owner: “a request for an agent to shop for goods on
a customer’s behalf.”
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No reason to deviate from Board’s previous construction

Maplebear Inc. D/B/A Instacart v. Consumeron LLC, IPR2022-01357, Paper 35 at 11 (Feb. 29, 2024); 
see also IPR2022-01356, Paper 35 at 11 (Feb. 29, 2024);

IPR2022-01358, Paper 36 at 13 (Feb. 29, 2024);
IPR2022-01359, Paper 35 at 15 (Feb. 29, 2024).
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Must interpret consistently across related patents

’465 patent, claim 1. U.S. Pat. 10,628,835, claim 1.

’465 patent ’835 patent
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No reason to deviate from Board’s previous construction

PO Response, 37.
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No reason to deviate from Board’s previous construction

PO Sur-Reply, 15.
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Primary Ground: Carr in view of Lauka
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Overview of Carr 

Petition, 36.

Petition, 43.
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Consumeron does not dispute that the claims are obvious under 
the Board’s construction

PO Response 42; see also PO Sur-Reply 14.
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Carr discloses “acquisition request” under
the Board’s construction

Ex. 1005 ¶ 9; Petition, 38. 
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Carr discloses “acquiring” under the Board’s
construction

Ex. 1005 ¶ 101; Petition, 43-44.
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PO: no disclosure of “approval of the purchase”

Ex. 1005 ¶ 101; Petition, 43-44.

PO Response, 44.
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Claim language does not require agent purchase

’465 Patent, Claim 1 (partial).
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Carr discloses “approval of the purchase” and then “acquiring”

Ex. 1005 ¶ 99; Petition, 43.

Ex. 1005 ¶ 101; Petition, 43-44.
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Additional Slides
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’465 Patent, Claim 4
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Specification: acquisition is broader than purchase

’465 Patent, 5:34-36; Reply to POPR, 4.

’465 Patent, 7:65-8:4; Reply to POPR, 4.

’465 Patent, 2:37-41; Reply to POPR, 5.
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Specification: acquisition includes pre-payment/pickup

’465 Patent, 8:25-33; Reply to POPR, 5.
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Extrinsic evidence: acquisition ≠ purchase

Ex.1034; Reply, 20.

Collins English Dictionary: “If you acquire something, you buy or 
obtain it for yourself, or someone 
gives it to you.”

Ex.1031; Reply, 20.

Merriam-Webster Dictionary: “to come into possession or control 
of [something] often by unspecified 
means”
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Knowledge of problem does not provide 112 support 

“[K]nowledge of ordinary artisans” may not be used “to 
teach limitations that are not in the specification.” 

Rivera v. ITC,
857 F.3d 1315, 1322 (Fed. Cir. 2017)
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Knowledge of problem alone does not provide 112 support 

“It is an old custom in the woods to mark trails by making 
blaze marks on the trees. It is no help in finding a trail or in 
finding one's way through the woods where the trails have 
disappeared— or have not yet been made, which is more 
like the case here— to be confronted simply by a large 
number of unmarked trees. Appellants are pointing to trees. 
We are looking for blaze marks which single out particular 
trees. We see none.”

In re Ruschig, 379 F.2d 990, 995 (C.C.P.A. 1967);
see also Nike, Inc. v. Adidas AG, 812 F.3d 1326, 1347 (Fed. Cir. 2016).
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Stock-outs

Ex. 2008 ¶ 47 (Mitzenmacher Decl.); PO Response, 18-19.
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Carr

Ex. 1005; Petition, 29.
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Ex. 1006; Petition, 29.

Lauka
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Exhibit 2013

Ex. 2013, 1; PO Response, 29.




