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Petitioner’s Opposition (“Opp.”; Pap.37) does not rebut PO’s showing in its
Motion (“Mot”, Pap.35) that McCloskey and the belated Hall-Ellis Declaration
should be excluded. First, Petitioner did not even attempt to rebut PO’s arguments
that McCloskey’s publication date is hearsay (instead arguing only that it is au-
thenticated), and Petitioner’s new substantive arguments are late and improper.
Second, the Hall-Ellis declaration itself is improper, late, and impermissibly incor-
porated by reference and is not properly responsive to arguments in the POR, and
therefore cannot fix the Petition’s shortcomings regarding McCloskey’s printed
publication status.

L. McCloskey’s Date Is Hearsay And Irrelevant Under FRE 402

PO’s Motion (Pap.35) established that McCloskey’s printed date is hearsay
and should be excluded. Mot.4. Petitioner’s Opposition fails to even mention
FRES803 (detailing exceptions to the hearsay rule) or FRE807, let alone identify any
hearsay exception or argue why it applies. Instead, Petitioner argues that McCloskey
1s authenticated and bears “conventional markers of publication.” Opp.8. While
such assertions may be sufficient for institution, they are not applicable to whether
a date in McCloskey (or other purported “conventional markers”) is hearsay when
challenged as such in a motion to exclude. Petitioner’s cases in support of its asser-
tions are almost entirely institution decisions (not final written decisions), and none

are directed to a dispute regarding hearsay. See Trend Micro Inc. v. Cupp
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Computing AS, IPR2019-00803, Pap.29, 9 (Sept. 15, 2020) (cited in Opp.8-9, and
denying motion to exclude based on authentication with no mention of hearsay);
Meta Platforms, Inc. v. VL Collective IP LLC, IPR2023-00923, Pap.16, 26-28 (Dec.
6, 2023) (institution decision cited in Opp.9-10 finding sufficient evidence “at this
stage,” but recognizing “Patent Owner may challenge Petitioner’s evidence” post-
institution); Mom Enterprises, LLC v. Elaine and Reinhold W. Vieth, IPR2023-
00726, Pap.10, 33-34 (Sept. 15, 2023) (institution decision cited in Opp.10). And
Petitioner’s attempts to distinguish PO’s cases on the basis of “conventional, mark-
ers of publication and accessibility”” simply underscore its failure to address hearsay.
Opp.11-12. PO’s hearsay cases (Neste and Standard Innovation) confirm that such
dates fail when no hearsay exception applies. See Mot.4 (describing cases).!
Petitioner’s late attempt to rely on “several additional references” also fails.
Opp.11. Petitioner cites just two related patents that did not issue until long after
McCloskey’s 2009 priority date. EX1053, 4; EX1029, 3. Neither indicates McClos-
key was actually published or accessible in 2009—they simply recite the hearsay

date on McCloskey’s face—and Petitioner did not argue these references evidenced

! Petitioner also attempts to distinguish Acceleration Bay, Medivis, and TRW, but
does so on a basis unrelated to the reasons for which those cases are cited in the

motion. Compare Opp.11-12 with Mot.5-6.
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accessibility in the Petition or Reply. 1d.; Pet.29; Rep.3; ResQNet.com, Inc. v. Lansa,
Inc., 594 F.3d 860, 866 (Fed. Cir. 2010) (submitting IDS is not an admission any-
thing within it is accessible); see also Microsoft Corp. v. Bascotti Inc., IPR2014-
01457, Pap.9, 25-28 (Mar. 19, 2015). Further, Petitioner identified no timely admis-
sible non-hearsay evidence showing the named journal was established or well-
known to POSITA. Cf EX1057, 90:25-91:17 (Dr. Quackenbush testifying
McClos-key’s alleged journal is “pretty obscure[]”).? And Petitioner’s improper
semtsubarguments for accessibility should be ignored. Sirius XM Radio Inc. v.
Fraunhofer-Gesellschaft Zur Forderung Der Angewandten Forschung E.V.,
IPR2018-00690, Pap.63, 10, 13-15 (July 23, 2020) (rejecting new reply arguments
that could have been presented earlier).

II.  The Second Hall-Ellis Declaration Is Untimely

Petitioner’s arguments and cases each rest on the same flawed assumption that

2 Cooper’s cited McCloskey opinions in the Opposition (cited only for authentica-
tion (Opp.10)) are also not related to printed publication status (or cited for that
proposition in the substantive papers (see Pet.29-30; Rep.3)) and he performs no
analysis regarding accessibility. Opp.10; Pet.29; Rep.3; EX1002, 9999-104;
EX1059, 9948-53. He does not claim to have personal knowledge of its availability

as of that date. EX1002, 9999-104; EX1059, 9948-53.
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“The Hall-Ellis Declaration Is Responsive Supporting Evidence.” Opp.3. But PO
made no argument in the POR to which the new evidence is responsive. Relying on
Hulu’s requirement that the petition includes “the prior art relied upon and evidence
that it qualifies as such” (see also Opp.4 (quoting Hulu’s consideration of reply
declaration as “further support”)), the Board in Sirius XM (IPR2018-00690, Pap.63,
13-15), refused to consider reply evidence purportedly showing the reference was
prior art because “Patent Owner’s Response simply pointed out the defect in the
Petition.” That is exactly what PO did here: “Petitioner failed to establish McClos-
key is, in fact, prior art to "981.” POR.183; ¢f. Opp.3 (criticizing “limited” mention).
For these same reasons, Petitioner’s cases are each inapposite. See VidStream

LLC v. Twitter, Inc., 981 F.3d 1060, 1064-1067 (Fed. Cir. 2020) (finding no abuse

3 Petitioner’s footnote asserting the document attached to Dr. Hall-Ellis’s declaration
is “the exact same document as EX1004” is another improper new argument with
unauthorized evidence first served in Opposition. Opp.6 n.1 (emph. orig.). The
Petition never argued McCloskey was publicly accessible (let alone “on or shortly
after January 3, 2008”) based on evidence from Hall-Ellis (EX1028 does not men-
tion McCloskey), or that McCloskey was publicly accessible because it was cata-
logued. See Pet.29. This new argument reflects a date and library never mentioned

in the Petition (or even the Reply). EX1065, 945.
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of discretion in allowing “additional evidence” in Reply); Cooler Masters Co. v.
Aavid Thermalloy LLC, IPR2019-00146, Pap.55, 18-27 (June 4, 2020) (finding dec-
laration responsive to substantive accessibility challenge); Grunenthal GmbH v. An-
tecip Bioventures Il LLC, PGR2019-00026, Pap.24, 19 (July 28, 2020) (responsive
to substantive accessibility challenge based on hyperlink date (see Pap.10, 13)).

III. The Evidentiary Requirements Should Not Be Waived

Petitioner’s late and unauthorized request for a waiver of the evidentiary re-
quirements (Opp.7-8) should also be rejected. PO identified its hearsay and rele-
vance objections to McCloskey (and the related issues with the first Hall-Ellis dec-
laration) at the earliest opportunity to submit evidentiary objections (Pap.11), but
Petitioner waited five months to file its new Hall-Ellis declaration, rather than serv-
ing it as supplemental evidence (or seeking permission to file it as supplemental
information)—even then it was only incorporated by reference. Rep.3 (citing
EX1065). And Petitioner’s suggestion that a patentee somehow waives arguments
by not including them in an optional POPR (Opp.2) is specious and directly contrary
to authority. Fluke Corp. v. Ametek Denmark A/S, IPR2016-01428, Pap.48, 21 (Apr.
15, 2019) (“[PO’s] decision not to include that argument in its [POPR] is irrele-
vant...as [PO] is not required to file a [POPR]”). Lastly, as discussed above, the
Hall-Ellis declaration was not “[iln response to the POR.” Opp.3.

Respectfully submitted: /Megan Raymond / July 5, 2024
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