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The '385 Patent




Alleged Problem H | M PP

st sty L * — —
This application claims priority to U.S. Provisional Patent

Application 62/255,309, filed on Nov. 13, 2015,

iz United States Patent (10 Patel
Steiner 45, Datd

4 METHOD AND APPARATUS FOR
INTERFACING WITH WIRELESS
FARPIECES

1 Applicant. BRAGE Gmbll Manchen (DI

It is a further object, feature, or advantage of the present
=4 mvention to provide a software application for communi-
| cating with one or more wireless car pieces.

LR
Nov. 12, 2016 GB 2074817
L0

72) lovensor:  Martls Stedner. Manchen (D

Assigaee: BRAGIE Gmbll

Prier Publication Data

US 20170139668 Al May IR, 2017

o it =+ It 1s to be understood that an application may be devel-
. | oped for any number of operating systems or platforms and
28 o o | Mmay be distributed in any number of ways. These may

230
581 Field of €
CPC coml

1 include that the app be developed for the iOS operating
e i == system for an Apple mobile device such as an iPhone or iPad
= e | and distributed through the App Store. The app may be
developed for the Android operating system for an Android
device and distributed through Google Play or another
Android app marketplace. The app may be developed for
Windows or for any number of other operating systems.

Ex. 1001 at 1:7-8, 1:30-32, 7:1-10

Pet. at 8
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Purported Solution HlMPP

soncs STET LTE

THE DASH

122

124 126

128

FIG. 6 illustrates another example of a screen display
associated with a software application or mobile app execut-
ing on a processor of a mobile device. In this screen display
a left earpiece 120 and a right earpiece 122 are shown.

Ex. 1001 at Fig. 6 Ex. 1001 at 6:1-4

Pet. at 8-9
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Claim 1

1. A system comprising:

at least one wireless ear piece comprising an ear piece
housing and a wireless transceiver disposed within the
ear plece housing;

a software application for executing on a computing
device having a display associated therewith;

wherein the software application configured to display
one or more screen displays on a display of the com-
puting device;

whercin the software application provides a user interface
for use by a user of the at least one wireless ear piece
to interact with the at least one wireless ear piece; and

wherein the user interface is configured to display a visual
representation of the at least one wireless ear piece on
at least one of the one or more screen displays, the
visual representation indicative of a function or prop-
erty of the at least one wireless ear piece communicated
from the at least one wireless earpiece to the computing
device.

Highlighted claim language was underlined in Examiner’s Statement
of Reasons for Allowance (Ex. 1011 at 290)

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE
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Hensen References




rounds 1-3: Hensen-Patent and H | M PP

ensen-Yideo

Hensen-Patent

ensen-Video
r. Eric Hensen = S - a s

Hensen (45) Date of Patent: *Oct. 3,2017
(54) STEREO AUDIO HEADPHONE APPARATUS  (56) References Cited
(71) Applicant: K&E Holdings, LLC, Lakeland. F1. US. PATENT DOCUMENTS

ws)

4985025 A
61095 A

2) Inventor: Eric Logan Hensen, |akeland, FL
ws)

¢ K&E Holdings, LLC, Lakeland. FI OTHER PUBLICATIONS
s)

PCT Intcrmationsl Seasching A

. Inernational Scarch Report

(*) Notice:  Subjeet o any disclimer, the lerm of this  for relaied application PCTAUSIG S489 dated Jan. 16, 2017 (4
patent is extended or adjusied under 35 pages).
C. 154(b) by 53 days. (Continucd)

his patent s subject 10 tenminal dis.

Primary Examiner — Andrew L Sniezck
(21) Appl. No: 1478,601 (74) Attorney, Agens. or Firm — Mark Malck: Danicl
Pierron; Widemnan Malek, PL
(22) Filed:  Oct. 82015
(©5) Prior Publication Data s
US 20160080868 A1 Mar. 17, 2016

) ABSTRACT

Related UsS. Application Data

(63) Continuation-in-part of application N
filed on Mar, 25, 2010, now Pat. No. 9,16

(Continued)

(1) Int.CL
HO4R 5702 (2006.01)
HO4R 2500 (2006.01)
x - y settable froquency
(Continued) arpastiyand
() us.cL s
o

oster and slave ciruirics arc operable
HO4R $/033 (201 >
(01301); HOdR 25/552 (
22057041 (2013.01); HO4R 242
(58) Ficld of Classification Scarch
o HOIR S/033; HOSR S04; HO4R 257552
HOSR 2208041 HOR 242007
S application file for complete scarch history 15 Claims, 12 Drawing Sheets

dio output devices via the firs and sexo

P Pl ) oz8fzao.

September 2015 - FreeWavz Demo

y FreeWavz. @ (B3 GF Dshae =+ sae
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Hensen-Patent

Ex. 1003, Fig. 1

Pet. at 12-13

, I The remote
control unit 51 also includes a display 53 that may display
information about the stereo audio source 33, for example,
a song title or artist, or information about the stereo audio
headphones, for example, volume and/or battery power
remaining.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 9



Hensen-Video: ““Visual representation of H"VIPP
the ... wireless earpiece”

PO’s Expert Kai Johnson

Q. And so a user looking at those icons
would understand that they represent the
Freewavs' wireless earpieces. Correct?

A. Yes, | think a user would see that.
Ex. 1003 at 0:37 Ex. 1030 at 25:18-23

Pet. at 16-17; Reply at 1
DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 10




Hensen-Video: ““Function or property of H | M PP
the ... wireless earpiece”

’385 Limitation [1F]

“the visual representation indicative of a function or property of the at least one wireless
ear piece communicated from the at least one wireless earpiece to the computing device”

Hensen-Video
PO’s Appeal Brief

Applicants specification describing one embodiment of the claim limitation

states:

FIG. 6 illustrates another example of a screen display associated with a
software application or mobile app executing on a processor of a mobile
device. In this screen display a left earpiece 120 and a right earpiece 122
are shown. Underneath the left ear piece 120 is an “L” indicating that this is
the left ear piece. Underneath the “L” is textural information in the form of a
numerical representation 124 of remaining battery life for the left ear piece,
in this instance, “48 %.” Underneath the right ear piece is an “R” indicating
that this is the right ear piece. Underneath the “R” is textual information in
the form of a numerical representation 126 of remaining battery life for the
right ear piece, in this instance, “48 %." Although the battery charge level or
remaining battery life is the same for both the left ear piece and the right ear
piece in this example, it is to be understood that the left ear piece and the
right ear piece may be different and that charge levels may be
independently determined for each ear piece. Specification page 8, lines
13-23.

Ex. 1004 at 0:37

’385 Patent

Ex. 1011 at 229

Pet. at 51-53 Ex. 1001, Fig. 6

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 11



Grounds 4-6: Hensen-Patent and
ensen-Kickstarter

HIMPP

Hensen-Patent

US009781514B2

Hensen-Kickstarter

KICKETARTER Entdecken Projek Uber uns £ Projekte suchen Anr n
a2 United States Patent (10) Patent No.:  US 9,781,514 B2
Hensen (45) Date of Patent: *Oct. 3,2017
(54) STEREO AUDIO HEADPHONE APPARATUS  (56) References Cited
(71) Applicant: K&E Holdings, LLC, Lakeland. FL. USS. PATENT DOCUMENTS v e . . .
ws) T FreeWavz: Smart Earphones with Built-in Fithess Monitoring
(72) Inventor:  Eric Logan Hensen, Lakeland, FI A 0T Miysa
(us) (Continued)
(73) Assignee: €, Lakeland, FI OTHER PUBLICATIONS
PCT Intemational Scarching Authority, International Scarch Report
(*) Notice:  Subject to any disclaimer, the term of this for related application PCT/USI6'S5489 dated Jan. 16, 2017 (4
patent is extended or adjusted under 3§ pages)
U.S.C. 154(h) by 53 days (Continued)
This patent is subject 10 a tenminal dis-
het: Primary Examiner — Andrew 1. Sniezek
(21) Appl. No.: 14/878,601 (74) Attorney, Agent, or Firm — Mark Malek: Danicl
Pierron; Wideman Malek, PI
(22) Fild:  Oct.8, 2015
(65) Prior Publication Data (s7) ABSTRACT My Profiles
US 20160080868 Al Mar. 17, 2016 A sterco audio headphone apparatus comprising a master ¥
) o headphone unit comprising a master housing, master cir-
Related US. Application Data cuitry comprising a sterco audio source and a wircless
(63) Continwation-in-part of application No. 12/731,397,  {ransmitler, a master audio output device for playing a first
filed on Mar. 25, 2010, now Pat. No. 9,161,131, stereo audio channel, a master audio input device, and a first c%
Contiaved) independently settable frequency equalizer for the first ste-
A reo audio channel carried by the master housing. and a slave
(51) Int. CL hicadphone unit comprising a slave housing. slave circuitry NN GYh 1R
il (2006.01) comprising a wircless receiver, a slave audio output device
eIk 3sni Caicon for playing a sccond stereo audio channel, a slave audio
= P input device, and a second independently settable frequency
ontinua
e equalizer for the sevond stervo audio channel carried by the >
52) US.CL N slave housing. The master and slave circuitrics are operable See all Stop
C woe HOMR 5033 (2013.01); HOIR 504 ass-through mode with audio sensed by the master and
1o, QOI301); FIOIR 257552 (2013.01). HO4R  5jave gudio input devices being delivered to the master and
2205/041 (2013.01): 2420007 201301)  glave audio output devices via the first and second frequency -
(58) Field of Classification Scarch cqualizers. 7
cpC HO4R 5/033; HO4R 5/04; HO4R 25/552; ‘_FF_EE\LU-&\(_Z Kow Flayng
15 Claims, 12 Drawing Sheets with Built-in Fithess Monitoring d
Duration Calories  Heart Rate

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE
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LG-Manual

’385 Claim 5

HIMPP

“The system of claim 1 wherein the representation [sic] visual representation includes
lighting of the at least one wireless ear piece.”

Pet. at 87-88

USER MANUAL

LG Heart Rate

Earphones

To maximize the full functionality of the LG Heart
Rate Earphones, please read the user manual
carefully.

Model : FR74

N\ on x

- 4
HOME HEART RATE  WORKOUT

Mon, March 24, 2014
Connecting

Device

@ LG Lifeband Touch
Not connected

Polar heart rate monitor
Not Paired

Zephyr heart rate monitor
Not Paired

App

MyFitnessPal
Not installed

’ RunKeeper
Not installed

. VRNV

MORE

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE
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Lee

HIMPP

’385 Claim 8

“The system of claim 1 wherein the user interface is further configured to display
available gestures associated with controlling the at least one wireless ear piece.”

a9 United States
a2 Patent Application Publication o) Pub. No.: US 2014/0
LEE et al. (53 Pub. Date: J

US 201401896001

189600
ul. 3,20

[0024] According to various exemplary embodiments, it is
possible to control a display apparatus by a user’s motion and
thus, user convenience can be improved.

wmrene | [(0047]  The controller 130 may control to recognize a
... |motion input through the motion input device 120 and per-
| form a task corresponding to the recognized motion (such as,

Pet. at 93-95, 97-98

the motion of moving a pointer, selecting a GUI using the
pointer, turning power on/off, changing channels, controlling
volume, reproducing contents, performing web browsing,
and so on).

[0011] An aspect of the exemplary embodiments relates to

a display apparatus which is controlled by a user’s motion,
and draws the attention of a user to a motion guide when the
guide regarding available motions is provided, while mini-
mizing interference with the display apparatus, and a method
for controlling a display apparatus thereof.

Ex. 1006 at 919 11, 24, 47

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE
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Hensen-Video is Prior Art
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AlA Prior Art Exception H | M PP

35 U.S.C. § 102(b)(1)(B)

A disclosure made 1 year or less before the effective filing date
of a claimed invention shall not be prior art to the claimed
invention under subsection (a)(1) if .. the subject matter
disclosed had, before such disclosure, been publicly disclosed by
the inventor or a joint inventor or another who obtained the
subject matter disclosed directly or indirectly from the inventor
or a joint inventor.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 17



“Same Subject Matter’” Requirement

Reply at 3-4

M.P.E.P. § 717.01(b)(2)

“The exceptions of 35 U.S.C. 102(b)(1)(B) or 102(b)(2)(B) are
only applicable when the subject matter of the intervening
disclosure is the same as the subject matter of the earlier
inventor-originated prior public disclosure .... Any showing that
the intervening disclosure is the same subject matter as earlier
disclosed by the inventor ... must be sufficient, in character and
weight, to establish that the two disclosures are to the same
subject matter”

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

HIMPP
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Patent Owner’s Response H | M PP

This disclosure

contained the same subject matter of the 385 Patent’s claims for which Petitioner

relies on Hensen-Video for. Patent Owner dose not concede that Hensen-Video
discloses each of the claim limitations Petitioner relies on it for, as explained in more
detail below. For the sake of this analysis, Patent Owner focuses on whether Bragi’s

public disclosures teach the same subject matter as the claim limitations Petitioner

relies on Hensen-Video as allegedly disclosing.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 19



M.P.E.P. Guidance — Insubstantial HIMPP
Changes

M.P.E.P. § 2153.02

“The exceptions in AIA 35 U.S.C. 102(b)(1)(B) and 102(b)(2)(B)
do not apply even if the only differences ... are mere
insubstantial changes, or only trivial or obvious variations. This

guidance maintains the identical subject matter interpretation
of AIA 35 U.S.C. 102(b)(1)(B) and 102(b)(2)(B).”

Reply at 3-4

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 20




M.P.E.P. Guidance — Alternative Species H | M PP

M.P.E.P. § 2153.02

“[IIf the inventor or a joint inventor had publicly disclosed a
species, and a subsequent intervening grace period disclosure
discloses an alternative species not also disclosed by the
inventor or a joint inventor, the intervening grace period
disclosure of the alternative species would be available as prior
art under AIA 35 U.S.C. 102(a)(1) because the ‘subject matter
disclosed’ requirement of AIA 35 U.S.C. 102(b)(1)(B) would not
have been met.”

Reply at 3-4

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 21



M.P.E.P. Guidance — Different Words /

Different Mode of Disclosure

Reply at 5

M.P.E.P. § 2153.02

“There is no requirement under AIA 35 U.S.C. 102(b)(1)(B) that
the mode of disclosure by the inventor ... be the same as the
mode of disclosure of the intervening grace period disclosure
(e.g., patenting, publication, public use, sale activity). There is
also no requirement that the disclosure by the inventor or a
joint inventor be a verbatim or ipsissimis verbis disclosure of the
intervening grace period disclosure.”

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

HIMPP
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Expert Testimony

HIMPP

Petitioner’s Expert Dr. Brian Anthony

FreeWavz (Hensen-Video, 0:47)

(P]) 4 ¥ Am1000PM
Eﬁeuome

T e
0.9
I
) =
© @

Duration Calories Heart Rate
00:13:31 0 60

Reply at 7-9

The Dash (POR, 28)

10. My comparison of The Dash’s smartphone application and

FreeWavz’s smartphone application starts with the basic observation that they are

different software applications.

One particularly
significant distinction is that they are different types of smartphone applications,

1.e., they are 10S and Android applications, respectively.

13.  The differences between 10S and Android applications impact the
software applications as a whole, from the look and feel of their user interfaces to
their low-level software including software libraries and other implementation
details. For example, Android and 10S applications run on different operating

systems, which mmpacts the overall design of the applications and their

implementation details.

Ex. 1033 at 99 10-13

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 23



Expert Testimony

Reply at 10-13

Petitioner’s Expert Dr. Brian Anthony

FreeWavz (Hensen-Video, 0:37)

The Dash (POR, 33)

Moreover, The Dash’s visual
representation and the FreeWavz’s visual representation have a different outward
appearance (e.g., their constituent graphical elements have different sizes, shapes,
colors, orientation, etc.).
A
particularly notable difference is that The Dash’s visual representation includes a
photorealistic depiction of each wireless earpiece, whereas the FreeWavz’s visual

representation 1is representative line-art that mcludes an outline or silhouette of

each earpiece, as shown below.

Ex. 1033 at 9191 17-19

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

HIMPP
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Patent Owner’s Sur-Reply H | M PP

Rather, the differences Petitioner cites relate to

immaterial factors such as “colors, icons, and arrangement and organization of menu

options,” the “overall look and feel” of the application, and “outlines/silhouettes™

versus “photorealistic depiction™ in the interface.

Besides the fact that these differences cited in its Reply are immaterial,

Petitioner did not raise them in the Petition, so the Board should not consider them

when deciding whether Hensen-Video is prior art.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 25



Petitioner’s Reliance on Hensen-
Kickstarter for Grounds 4-6 is

Proper

26



Petition H | M PP

As further explained below, Hensen-Kickstarter has nearly identical
teachings to Hensen-Video for each of the limitations for which Hensen-Video was
cited in Grounds 1-3. Thus, the challenged claims would have been obvious over

Hensen-Kickstarter for the same reasons that they would have been obvious over

Hensen-Video. Ex-1002-Anthony-Decl., q163.

Petition at 100

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 27



Petition H | M PP

1. Elements [1B], [1C] and [13B] and Claims 11-12 2.

Elements [1D], [1E], [14E] and Claims S and 6

These claim limitations recite features of a wireless earpiece system These claim limitations recite features of a user interface provided on the

comprising wireless earpieces and a remote control device having display screens. remote control device. including the use of a visual representation. Hensen-

Hensen-Kickstarter discloses a wireless earpiece system with a pair of wireless Kickstarter’s user interface that is virtually identical to the user interface depicted

earpieces that closely resemble those of Hensen-Video. in Hensen-Video. For example. as shown below. both user interfaces have the

Hensen-Video, 2:23 Hensen-Kickstarter, 2

24

Hensen-Video “Home” screen Hensen-Kickstarter “Home” screen

E‘ (Hensen-Video, 0:17) (Hensen-Kickstarter, 4)

& m o

v .‘31 Home

e

My Profiles

b Earphones 4 @. ® X X &

FUNNING

CYCLING

- | ( all | Sto
Petition at 100-101 __ B9 Seeal | s

() MowPlaring - Esgies Figh - Shevazace

Petition at 102-103

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 28



Petition

3. Claims 3, 4, and 15 and Element [14E]

These claim limitations recite features related to fitness tracking applications
and displaying physiological data. Hensen-Kickstarter's software application

tracks and displays the same fitness tracking data (e.g.. heart rate and oxygen

saturation) received from physiological sensors as Hensen-Video.

Hensen-Video “Metrics” screen

(Hensen-Video, 0:48-1:09)

Hensen-Kickstarter “Metrics™

screen (Hensen-Kickstarter, 5)

@
J Metrics
Statistics
Activity. None
Duration Steps

min ¥

Distance Calories

miles kCal
Heart Rate 02 Saturation

bpm %
Average Speed Current Speed

mis

Analysis

4 HeartRate . LastSession

Heart rate over time

Petition at 104

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

HIMPP
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Patent Owner’s Response H | M PP

As Petitioner notes, Hensen-Kickstarter 1s associated with the same
author/inventor and commercial product as Hensen-Video and Hensen-Patent. /d. at
100. Petitioner relies on Hensen-Kickstarter for the same elements as Hensen-Video
is relied on for, based on the FreeWavz product. In place of the Video, screenshots
from the Kickstarter campaign are provided as evidence, generally references the

same features/disclosures as Hensen-Video. Therefore, for the same reasons

Petitioner’s analysis of Claim 1 is insufficient under Ground 1, their analysis of

Claim 1 under Ground 4 is also insufficient. Ex-2020, 9 193.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 30



Patent Owner’s Sur-Reply H | M PP

Petitioner cannot treat Hensen-Kickster and the Hensen-Video

interchangeably because they are separate references with different teachings.

Besides not being asserted as a reference for Grounds 4-6, Hensen-Kickstarter

does not disclose everything contained in the Hensen-Video.'

Petitioner cannot now claim that
the two references are coextensive by merely comparing screenshots from the
Hensen-Video to the mockups and vague descriptions of functionality provided in

Hensen-Kickstarter—without also mapping the elements of the Kickstarter to the

language of the *385 Patent’s claims. Pet., 99-106.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 31



Kickstarter Blog Posts H | M PP

Patent Owner’s Sur-Reply

Again, Hensen-

Kickstarter is a minimal disclosure: it is a five-page blog post that gives a preview

of the FreeWavz earpiece system and predates Hensen-Video by almost a year.

’
Patent Owner’s Response
As another example, on February 11, 2015, Bragi published an update to its

Kickstarter entitled “Bragi Update — The App preview, The Charger, the SDK, Bragi

Funding and Chinese New Year and.” Ex-2022.

Disclosures of these developments came from Mr. Hviid’s Kickstarter updates,

which we made based off of (and sometimes, as with the video discussed above,

including) Mr. Steiner. /d.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 32



Hensen-Video and Hensen-

Kickstarter Are Prior Art For All
That They Teach




Hensen-Video H | M PP

= EYoulube Search Q

@) signin

{=

349 views Sep 10,2015
8 Watch Dr. Eric Hensen demo the FreeWavz units as of September 2015!

AR B
.‘ (FREEWA' | RUNNING CYCLING \
X -

) ) MowPaying  Eagles Figh - Sherazade

P Pl o) 0:38/230 - HomeScreen > o @ & [k I I3

September 2015 - FreeWavz Demo

i) f{eewz‘_’vz Subscribe B3 P £ Share =4 Save

349 views Sep 10,2015
Watch Dr. Eric Hensen demo the FreeWavz units as of September 2015!

Pet. at 15-18
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Hensen-Kickstarter H | M PP

This Anvdrcid app |u ot sloul foished. Heoe s sorme aampls pags sores hals o

EEMOnSEAte Nl aidealanie

The Android app is just about finished. Here are some sample page screen shots to
demonstrate their appearance:

@

®iI® 8
L AL UL AT

Pet. at 22-23

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 35



Patent Owner’s Response H | M PP

Limitation 1[D]

Hensen-Video is not

functional, and the demonstration that it is displaying heart rate is manipulated. /d.

POR at 45

Limitation 1[F]

Further, as explained above, the application of Hensen-

Video is non-functional. See Supra Section 11.B.2.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 36



Federal Circuit H | M PP

“Even if a reference discloses an inoperative
device, it is prior art for all that it teaches”

Beckman Instruments, Inc. v. LKB Produkter AB, 892 F.2d 1547,
1551 (Fed. Cir. 1989)

“Under an obviousness analysis, a reference
need not work to qualify as prior art; it
qualifies as prior art, regardless, for
whatever is disclosed therein”

Geo. M. Martin Co. v. All. Mach. Sys. Int’l LLC, 618 F.3d 1294, 1302
(Fed. Cir. 2010)

Reply at 14-15

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 37



PTAB

Reply at 14-15

“A reference qualifies as prior art under § 103
for what is disclosed, even if the disclosure is
not a comprehensive disclosure of a
complete, operative device”

K/S HIMPP et al v. BENHOV GmbH, LLC, IPR2017-00930, Paper 32
(PT.A.B. Aug. 10, 2018) at 39-40

“[T]lhere is no requirement for a reference’s
disclosure to have been implemented in an
actual system for that disclosure to qualify as
prior art acceptable for obviousness”

Mercedes-Benz USA, LLC v. Carucel Investments, LP, IPR2019-
01404, Paper 39 (PT.A.B. Jan. 15, 2021) at 56

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

HIMPP
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Expert Testimony H | MPP

Patent Owner’s Expert Kai Johnson

94. The obvious explanation for these irreconcilable facts is that the data

displayed on the screens is exemplary and not recorded by a functional smartphone
application. This would be common in the design of a smartphone application, where
sample screens would be mocked up with sample data to illustrate the relative size
and placement of elements on the screen. In fact, this is exactly what Hensen-

Kickstarter says it shows: “some sample page screen shots to demonstrate their

appearance” (Ex. 1007).

Ex. 2020 at 9194

Reply at 15-16

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 39



Alleged Secondary

Considerations Lack Nexus And
Substantial Weight




Alleged Industry Praise HlMPP

Ex. 2011 Ex. 2019
UL KAINMAREK

LOGIN BECOMEAMEMBER

Enter Keyword Search

= Menu
An exclusive lOOk at Sponsored Links
Bragi's ambitious smart g e An update on the Dash, the wireless heart-rate monitoring music
headphones — headphones

Perhaps one of the most highly anticipated products out there is The Dash, by Bragi. This tiny little set of pods sits
in vour ear and measures a cornucopia of athletic metrics from pace and distance. to heart rate and bod

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 41



Federal Circuit

Institution Decision at 25

“IT]he patentee retains the burden of proving
the degree to which evidence of secondary
considerations tied to a product is
attributable to a particular claimed
invention”

Fox Factory, Inc. v. SRAM, LLC, 944 F.3d 1366, 1378 (Fed. Cir. 2019)

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

HIMPP
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Patent Owner’s Response H | M PP

In granting institution, the Board held that Patent Owner did not establish that
The Dash is coextensive with the 385 patent claims. Paper 14 at 26. In particular,
the board noted that (1) the articles are not clear as to whether the praise was due to
extrancous factors other than the claimed invention and (2) there is no mention of
whether the products provide a visual representation of the carpieces. As explained

in detail below, there is a nexus between the product (embodying the claimed

features and coextensive with them), and at least some of the praise that The Dash

received was due to claimed features of the product.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 43



Patent Owner’s Response H | M PP

The article reference’s Bragi’s spec sheet which “read like a ridiculous wish
list” including touch control, two separate ear buds that connect to each other

wireless, onboard storage, long battery life, and a self-contained media player. /d.

The Dash as the “best headphones [he] tried.” Ex-2012. The article also praises

additional features, including fitness sensors, a built-in accelerometer, charging case,

and comfortable design. /d.

POR at 60
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Ex. 2019

UL KAINMAREK

LOGIN BECOME A MEMB]

Enter Keyword Search

= Menu

An update on the Dash, the wireless hea|
headphones

These macros would De customiZzapde from the app itsell. Theyre expected 1o De availabie within a few months

from release. As an update, here's a few more shots from the app | wen! back and '_1""

Perhaps one of the most highly anticipated products out there i$ The D:
in your ear and measures a comucopia of athletic metrics from pace ary
temperature. But it also pulls in aspects you'd expect from a music de L

Cverall | was impressed with how po &d Ihe app 100Ks al this po

Reply at 28-30
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’385 Limitation [1D]

“wherein the software application provides a user interface for use by a user of the at
least one wireless ear piece to interact with the at least one wireless ear piece”

Hensen-Patent PO’s Expert Kai Johnson

The remote control unit 51 is configured to transmit
commands, for example, to the master wireless receiver 35.
Commands that may be transmitted include volume, and
stereo audio source selection. For example, if the stereo
audio source 33 is a memory having music stored thereon,
the remote controller 43 may send commands for skipping
to another song, or fast-forwarding through a song. The
remote control unit 43 may also send commands relating to
the independent selection of the frequency equalization for
the first and second stereo audio channels.

The remote control unit 51 also illustratively includes
remote control unit input devices 52, for example, push
buttons, that correspond to the commands. The remote

Ex. 1003 at 8:14-27

“Interaction, in general, requires
that there's communication in
both directions and that both
sides of the communication
affected by that communication.
So a command would be one way
to affect them.”

Ex. 1030 at 32:24-33:3

Pet. at 43-44
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Not only is the application not functional in the way the video attempts to
show, but no where does Hensen-Video provide any indication that a command can
be sent from the application to the wireless ear piece(s). Ex-2020, 4 100. The

Petition also does not attempt to make this assertion, nor provide any obviousness

analysis for this.

POR at 45-46

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE
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As discussed above for Element [1Preamble] and [1B]. Hensen-Patent
discloses a remote control device with a , where the remote control device
allows a user to interact with the earpieces by sending commands to the earpieces

and displaying information received from the earpieces.

Petition at 4

A POSITA would have been motivated to modify Hensen-Patent with the
teachings of Hensen-Video as described for Element [1B]. Furthermore, Hensen-
Patent explicitly states that remote control device 51 displays information
associated with wireless earpieces 30 and 60, and Hensen-Video provides
mechanisms for doing so when remote control device 51 is implemented as a
software application on a smartphone computing device. Ex-1002-Anthony-Decl.,

q72.
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’385 Limitation [1F]

“the visual representation indicative of a function or property of the at least one wireless
ear piece communicated from the at least one wireless earpiece to the computing device”

Hensen-Video

PO’s Appeal Brief

Applicants specification describing one embodiment of the claim limitation

states:

FIG. 6 illustrates another example of a screen display associated with a
software application or mobile app executing on a processor of a mobile
device. In this screen display a left earpiece 120 and a right earpiece 122

are shown. Underneath the left ear piece 120 is an “L” indicating that this is Ex. 1004 at 0:37
the left ear piece. Underneath the “L” is textural information in the form of a

in this instance, “48 %.” Underneath the right ear piece is an “R” indicating
that this is the right ear piece. Underneath the “R” is textual information in
the form of a numerical representation 126 of remaining battery life for the
right ear piece, in this instance, “48 %.” Although the battery charge level or
remaining battery life is the same for both the left ear piece and the right ear
piece in this example, it is to be understood that the left ear piece and the
right ear piece may be different and that charge levels may be
independently determined for each ear piece. Specification page 8, lines
13-23.

numerical representation 124 of remaining battery life for the left ear piece, '385 Pate nt

Ex. 1011 at 229

Pet. at 51-53 | Ex. 1001, Fig. 6
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Petitioner points to a visual presentation of a battery which shows a
depicts a battery percentage. This does not meet the claim limitation, because the
“visual representation indicative of a function or property of the at least one wireless
ear piece” must be the “visual representation of the at least one wireless ear piece.”

Ex-2020, 4 106. Hensen-Patent, where it displays a function or property of the

wireless ear piece, is not tied to the visual representation of the at least one wireless

earpiece.

POR at 47-48
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Shown 1n the figure

above are a visual representation of the at least one wireless earpieces, and the
battery charge percentage under each ear piece is indicative of a function or property

of the at least one wireless earpiece.

POR at 62-63

Reply at 18-19, N.5
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’385 Claim 3

“The system of claim 2 wherein the software application provides for tracking one or more
physical activities using the physiological sensor.”

Hensen-Video

PO’s Appeal Brief

Dependent claim 3 is directed towards the system of claim 2 wherein the software

(p]a) 4+ T 4dm10:00PM
En-euome

application provides for tracking one or more physical activities using the physiological _

sensor (Specification page 9, lines 7-10). ‘ ‘ ‘ ‘

A\ | RUNNING CYCLING

‘ -.n-u- Eaghes Fight Sheazade

T e

Durstion Calories Heart Rate
. . - . 00:13:31 0 60
use of a pulse oximeter, steps 134, as measured by one or more of the ear pieces such as through ‘ min cal bpm

This may include heart rate 132 as measured by one or more of the ear pieces such as through

use of an inertial sensor, and duration 136.

Ex. 1011 at 229 (top), 27 (bottom)

Ex. 1004 at 0:47
Pet. at 62-64
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Nothing that Petitioner points to in
the Petition establishes that *‘the software application provides for tracking one or

more physical activities.” Ex-2020), 9 119. In fact, the Petition doesn’t argue or show

that Hensen-Video teaches that the application is capable of recording any data at

all. Id.
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Petition

Reply at 20-21, N.6

Moreover. the software application also provides for tracking these
quantities—heart rate and oxygen saturation—over time using a waveform

representation of data from the pulse oximeter.

Ex-1004-Hensen-Video. 1:09-1:24 (“I'm going to demonstrate the raw data that
has been obtained. If you can see that red line, that is our waveform. That is where
our raw data is being obtained from -- that is, the heart rate and the oxygen

saturation.”); Ex-1002-Anthony-Decl.. 98.

Pet. at 65

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE
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’385 Claim 4

“The system of claim 3 wherein the physical activities are selected from a set consisting
of running, biking, and swimming.”

Hensen-Video

Ex. 1018

4+ T 4dm1000PM

| RUNNING CYCLING

Gl - ©)

‘ () ooy s i Sz
|

Duration Calories Heart Rate
00:13:31 0 60

mn cal bpm

Ex. 1004 at 0:47

Pet. at 66-68

HISTORY OF

Triathlon

Alternative Workout

Triathlon was invented in the early 1970s by the San Diego Track Club as an alternative
workout to the rigours of track training. The club's first event consisted of a 10km run, an
8km cycle and a 500m swim. Over the next decade, triathlon’s popularity continued to
build, and it soon gained worldwide recognition.

Q6%

Ex. 1018 at 1
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Adding swimming to a
subset of physical activities is not simply a trivial choice when it comes to wireless
audio devices. /d. The sensor and wireless earpiece system would need to be

waterproof, requiring substantial additional engineering and consideration not

disclosed by any of the Hensen references. /d.
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Ex parte Spangler

Reply at 21-22

“Appellants assert that the Examiner’s reliance on
design choice is improper because Appellants establish
‘that the tab arrangement is critical.” We agree with the
Examiner that Appellants’ Specification ‘does not
provide support for criticality for the length of the tabs
or the spacing of the tabs from the seal ends.”

Ex parte Spangler, Appeal 2018-003800 (P.T.A.B. Feb. 20, 2019) (informative)
(internal citations omitted)

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE
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'385 Patent Specification

HIMPP

a2 United States Patent

Steiner

J METHOD AND APPARATUS FOR
INTERFACING WITH WIRELESS
EARPIECES

Applicant. BRAGE Gmbll. Minchen (DI

(72) lovensor: Martin Steiner.

731 Assigace: BRAGE Gmbll

(1) Appl. No.: 15050,020
22) Fikd Nov. 12, 2016
Prior Publication Data
1S 20170139668 Al May I8, 2017

Related US. Application Data

No. 627255304, filed on Nov

) Provisions] application

) et CL
Glon vmw
GGl 316
Ho4R 110

.....

Reply at 21-22

). HOSR 171091 (57)
200301, HOSR

Patent No.:
45) Date of Patent:

(10)

US 10,635,385 B2
Apr. 28,2020

"
L)
A}
(Con
FIGN PATY]
1017242 A2
2074817
OTHER P
the & 1 Sy
(Cof
Primary Examimer — Amir H
(74) Attormey, Agent, or Firm
Ow P«

On the bottom of the
screen display are three different icons or visual represen-

{ tations of different activities 140. The activities shown are

running or jogging (left), biking (middle), and swimming

1 (right). The selected activity as shown in FIG. 7 is running

or jogging.

Fressm
Goodbwe, Coleman &

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

Ex. 1001 at 6:37-42, Fig. 7
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’385 Claim 5

HIMPP

“The system of claim 1 wherein the representation [sic] visual representation includes
lighting of the at least one wireless ear piece.”

Pet. at 87-88

LG-Manual

ssssssss

USER MANUAL

LG Heart Rate

Earphones

To maximize the full functionality of the LG Heart

Rate Earphones, please read the user manual
carefully.

MMMMMMM

N\ on * .o

. h 4
HOME HEART RATE  WORKOUT MORE

fon, March 24, 2014

Connecting

Device

@ LG Lifeband Touch
Not connected

Polar heart rate monitor
Not Paired

Zephyr heart rate monitor
Not Paired

App

s MyFitnessPal
u Not installed

, RunKeeper
Not installed

(. VRSV /

Ex. 1005 at 36
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’385 Claim 5

“The system of claim 1 wherein the representation [sic] visual representation includes
lighting of the at least one wireless ear piece.”

LG-Manual

2\ on *

. 4
HOME HEART RATE  WORKOUT

Dr. Brian Anthony

This use of lighting in LG-Manual’s visual

fon, March 24, 2014

Connecting
representation would have been readily understood because, as shown above, visual

Device

@ LG Lifeband Touch
Not connected

representations of devices that are not connected or paired (e.g., the LG Lifeband

Touch, the Polar heart rate monitor, and the Zephyr heart rate monitor) have no pink

lighting and are instead grayed out.

Polar heart rate monitor
Not Paired

Zephyr heart rate monitor
Not Paired

App

MyFitnessPal
Not installed

’ RunKeeper
Not installed

o, VRN /

Pet. at 87-88
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In Ground 2, Petitioner relies on LG-Manual to discloses “lighting of the at
least one wireless earpiece.” Petition, 87. Petitioner is incorrect. Ex-2020, 49 165-
170. Specifically, Petitioner points to coloring the wireless earpieces pink in LG-
Manual as “lighting.” Petition, 87. However, a POSITA would understand that the
claimed “lighting” is referring to illumination, which is different than changing the

color of an element. Ex-2020, 4 167. Dependent Claim 5 is not disclosed by LG-

Manual, and Petitioner’s analysis fails as a result.
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PO’s Expert Kai Johnson

167. The Petition makes two errors in its argument. First, the Petition
conflates the concepts of “highlighting” as in a change in color of an element in a

visual user interface with “lighting” as in illumination. A POSITA would clearly

understand the difference between these two concepts.
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’385 Patent

LEFT DASH

CORFIRM ACTIVITY IN MENY

ACTIVITY FEEDBALK

TRANSPARENCY ON 7 OFF

ALTHITY MENL

HIMPP

LG-Manual

A
O v

HOME HEART RATE  WORKOUT

Mon, March 24, 2014

Connecting

Device

® G Lifeband Touch
Jot connectled

@ G Heart Rate Earohones

Reply at 22-23

Ex. 1001, Fig. 4

Polar heart rate monitor
Not Paired
Zephyr heart rate monite
Not Paired

App

MyFitnessPal

m Not installed

] RunKeeper
B Notinstalled

(v, VIRV

i/
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Ex. 1005 at 36
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’385 Claim 10

HIMPP

“The system of claim 1 wherein the at least one wireless ear piece is configured to store
at least one playlist of audio files.”

Pet. at 69-70

Hensen-Patent

-

For exglmple‘,l if the stereo audio source is a
memory having stereo audio (music) stored thereon, a
selected one of the input devices 37 may be for skipping to

another song, or fast-forwarding through a song.
Ex. 1003 at 5:41-4¢

Dr. Brian Anthony

stored on the wireless earpiece.

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE

Because the next song can be selected using a push button, the next song is

thus preselected, meaning there is a preselected ordered list of songs, i.e., a playlist,

71
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Petitioner’s merely demonstrate that audio files
can be ordered into some sort of sequence, providing the ability for the user to skip
to another song. Id. at § 144. There is no indication that the users would have the

ability to organize songs into a playlist, determine this sequence, or put audio files

together into a playlist as a POSITA would’ve understood it. /d.
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PO’s Expert Kai Johnson

143. Playlists in portable digital music players were well known at the time
of the patent. In the original iPod user manual published in 2002, Apple described
playlists as “songs you’ve organized into lists” (Ex. 2023). This description would
fit well with a POSITA s understanding of a playlist at the time of the *385 Patent.
In this context, there are two defining aspects of a playlist. First, a playlist is a “list,”
which is an ordered sequence of songs. Second, a playlist is a list of songs selected

and “organized” by the user. That is, the user decides which songs are in the playlist

and determines the sequence of songs in the playlist.
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o»a 0 ATEY UF 2408 M

RIGHT DASH

PLAY / PAUSE MUSIC

NEXT SONG

VOLUME UP / DOWN

PLAYLIST MENU

PRIRING MODE

Ex. 1001 at Fig. 5
Reply at 23-24
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Ex. 1034
A
oo United States

a2 Patent Application Publication o Pub. No.: US 2008/0031475 Al

GOLDSTEIN (4% Pub. Date: Feb. 7, 2008
(54) PERSONAL AUDIO ASSISTANT DEVICE Publication Classitication
AND METHHOD
<1 et CL
51 daventor Steven Wayne GOLDSTEIN, Delray HesMm  ins (2006.01)

Beach, FL (US

e e s ‘ a Playlist engine, which acquires the users

o o e | Registration information, Listening History Envelope and
G s s then creates audio playlists, which is optimized for the user

Related US. Application Data

ZE23%H3

preferences and further refinements:

0)  Provisional application No. 600806769, filed oo Jul
2006

Reply at 23-24
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Collins (2016)

Sl b : r7 | e 0 g T — ]
-havmg_no play mplaylet (‘pleilit) nashortplay m playlist (‘plei list) n 1alist
-of records chosen for playing, as on a radio station 2 a list of tracks to be
played in a particular order on an MP3 player or CD player bvb 3(tr) toput
(@ song or record) on a playlist mplay-lunch n NZ a schoolchild’s mid-

American Heritage (2017)

playllst also play list < (plaTist’)
n.

1. Alist of musical selections for broadcast or performance: the radio station's playlist of songs.
2. A digital file designating a set of audio or video recordings to be played one after the other.

Reply at 23-24
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Ex. 2023

PO’s Expert Kai Johnson

Q. So the original iPod had been not
available on the market for over a

Using iPod’s controls decade by the time the '385 patent
( ) Use iPod’s buttons and scroll wheel to navigate through .
was filed. Correct?

iPod’s onscreen menus.To select a menu item, use the

‘] scroll wheel to scroll to the item, then press the Select A. We", the Original iPod had been

button (in the center of iPod).To go back to the previous replaced by several new generations
j L") menu, press the Menu button.

c

by that time, | suppose.

Playing a song

You can browse for songs by artist, album, title, genre, or composer. Ex. 1030 at 51:18-22

If you transfer playlists (songs you've organized into lists) from
iTunes to iPod, you can also browse for songs in playlists.

Ex. 2023 at 8

Reply at 23-24
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’385 Claim 11

“The system of claim 1 wherein the software application provides for connecting the at
least one wireless ear piece with the computing device.”

Hensen-Video

P Pl % 0:174280 - introduction >

NARRATION: “I've paired [the earpieces] with each other and also
paired with the source device, in this case, a smartphone.”

Ex. 1004 at 0:09-0:19
Pet. at 70-71
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There is no
demonstration in the video showing how the wireless earpieces are paired with the
smartphone. Therefore, there’s no disclosure that the “software application provides
for connecting” the wireless earpieces to the computing device as the claims require.
Id. There’s no teaching at all of how the devices are paired. Further, on it’s face, Dr.
Hensen’s statement is that he has paired the earpieces to the smartphone not a

software application. As a result, Petitioner’s analysis fails.

POR at 55
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In re Epstein

Reply at 24-25

HIMPP

“IT]he Board's observation that appellant did not
provide the type of detail in his specification that he
now argues is necessary in prior art references
supports the Board’s finding that one skilled in the art
would have known how to implement the features of
the references and would have concluded that the
reference disclosures would have been enabling.”

In re Epstein, 32 F.3d 1559, 1568 (Fed. Cir. 1994)
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Reply at 24-25

iz United States Patent

Steiner

41 METHOD AND APPARATUS FOR

INTERFACING WITH WIRELESS
FARPIECES

) Applicant. BRAGE Gmbll, Nanchen |

| piece 12A and a right ear piece 12B. Each of the left ear
| piece 12A and the right ear piece 12B is in operative

) lovensor: Martla Steiner, Manchen

US01063538582

10y Patent No.:  US 10,635,385 B2
45) Date of Patent: Apr. 28,2020

FIG. 1 illustrates a set of ear pieces 10 including a left ear

communication with a mobile device 4 which includes a

Related US. Application Data
=

0)  Provissonal application No. 62/295.309. f

| SCreen 6.

Primary Examiner — Amir H Eresam

FIG. 3 is a block diagram illustrating the left ear piece or

| the right ear piece wearable. The ear piece wearable device

may include one or more LEDs 20 electrically connected to
an 1ntelligent control system 30.

Ex. 1001 at 2:57-61 (top), 3:12-15 (bottom)

HIMPP
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