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I. INTRODUCTION

Petitioners respectfully move to submit Exhibits 1049-1050 as supplemental
information under 37 C.F.R. § 42.123(a). This supplemental information relates
exclusively to the prior art status of Exhibit 1009 (reference entitled, “Tracking
Loose-limbed People” or “TLP”) and is relevant to the fourth obviousness ground
for which trial was instituted. See Paper 11. The Board routinely allows
supplemental information under similar circumstances, and Petitioners respectfully
request that it do so here.

II. BACKGROUND

In its Petition filed May 24, 2023 (Paper 3), Petitioners challenged the
claims of U.S. Patent No. 7,436,980 (“’980 Patent”) on four grounds. Ground 1V
asserts obviousness based on TLP, a paper that was publicly available before May
27, 2004, the earliest claimed priority date of the 980 Patent.

In its Preliminary Response, Patent Owner argued that Petitioners had not
demonstrated the public accessibility of TLP. Paper 7. On December 6, 2023, the
Board instituted trial on all challenged claims based on all asserted grounds. Paper
11 at 56-57. However, the Board determined that, based on the current record, “the
Petition does not show a reasonable likelihood that TLP was published before May

27,2004.” Id. at 49.
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While Petitioners believe the current record demonstrates TLP was publicly
available before May 27, 2004, Petitioners now seek to submit supplemental
information further demonstrating the prior art status of TLP. Petitioners contacted
Patent Owner regarding its request on December 13, 2023, and the parties
subsequently conferred via email. Patent Owner indicated that it opposes this
Request. In an email dated January 4, 2024, the Board authorized Petitioners to file
this motion pursuant to 37 CFR § 42.123(a); Hulu, LLC v. Sound View
Innovations, LLC, I1PR2018-01039, Paper 29 (P.T.A.B. Dec. 20, 2019)
(Precedential); and Redline Detection, LLC v. Star Envirotech, Inc., 811 F.3d 435
(Fed. Cir. 2015) within two weeks of said authorization.

III. ARGUMENT
A. Legal Standard

A party may seek to submit supplemental information if: (1) “[a] request for
the authorization . . . is made within one month of the date the trial is instituted”
and (2) “[t]he supplemental information [is] relevant to a claim for which the trial
has been instituted.” 37 C.F.R. § 42.123(a); see also Hulu, Paper 29 at 8§, 14
(P.T.A.B. Dec. 20, 2019) (Precedential). To determine whether the moving party
met its burden, the Board considers whether the information would: (1) “change
the grounds of unpatentability authorized in this proceeding” or “the evidence

initially presented in the Petition to support those grounds of unpatentability;” (2)
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interfere with the “just, speedy, and inexpensive” resolution of the proceeding; or
(3) otherwise prejudice the nonmoving party. Palo Alto Networks, Inc v. Juniper
Networks, Inc., IPR2013-00369, Paper 37 at 3-5 (P.T.A.B. Feb. 5, 2014). Apple,
Inc. v. VirnetX, Inc., IPR2015-00810, Paper 21 at 6-8 (P.T.A.B. Nov. 2, 2015).

Applying these factors, the Board routinely allows petitioners to submit
supplemental information that addresses the public accessibility of a challenged
reference. See, e.g., Apple, Paper 21 at 3-8 (allowing as supplemental information a
declaration in support of the public availability of prior art references); see also
Palo Alto, Paper 37 at 2-5; Baker Hughes Inc. v. Packers Plus Energy Servs., Inc.,
IPR2016-00597, Paper 80 at 3 (P.T.A.B. Sept. 26, 2018); Valeo N.A., Inc. v.
Magna Elecs., Inc., IPR2014-01204, Paper 26 at 4 (P.T.A.B. Apr. 10, 2015). As
the Board has recognized, “a trial is, first and foremost, a search for the truth.”
Edmund Optics, Inc., v. Semrock, Inc., IPR2014-00599, Paper 44 at 4 (P.T.A.B.
May 5, 2015) (granting motion to submit supplemental information) (citing
TechSearch LLC v. Intel Corp., 286 F.3d 1360, 1378 (Fed. Cir. 2002)).

B.  Petitioners’ Motion Is Timely and the Supplemental Information
Is Relevant

Petitioners” Motion to Submit Supplemental Information meets both
requirements of 37 C.F.R. § 42.123(a). First, Petitioners’ motion is timely under 37

C.F.R. § 42.123(a)(1). After conferring with Patent Owner, Petitioners requested
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authorization from the Board to file this Motion on December 29, 2023, within one
month of the December 6, 2023 institution date.

Second, Petitioners’ supplemental information is “relevant to a claim [at
issue in] the trial,” as required by 37 C.F.R. § 42.123(a)(2). Each exhibit submitted
with this Motion is relevant to the instituted obviousness grounds, i.e., to the public
accessibility of TLP before May 27, 2004. Specifically, Exhibit 1049 is a copy of a
ResearchGate webpage for accessing TLP, which is dated “January 2004.” The
ResearchGate  webpage may be found at the following URL:

https://www.researchgate.net/publication/4082208 Tracking loose-

limbed people. Exhibit 1050 is a declaration from Dr. Sylvia Hall-Ellis, a librarian

expert (whom the Board noted “has been involved in the library sciences for over
fifty years” (see Meta Platforms, Inc. et al. v. VL Collective IP LLC, IPR 2023-
00923, Paper 16 at 18 (P.T.A.B. Dec. 6, 2023))), testifying that ResearchGate is a
website for scientists and researchers to, among other things, share academic
papers. EX1050, 99 28-30. As Dr. Sylvia Hall-Ellis explains for TLP, EX1049
shows that Michael Black—one of the co-authors of TLP—uploaded TLP to
ResearchGate and listed a publication date as early as January 2004.! See EX1050,

9 41-48.

! Petitioners have made numerous attempts to contact the authors of TLP,

including Michael Black, without success. Petitioners reserve all rights to seek
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Exhibits 1049 and 1050 further support TLP’s prior art status. As explained
in the Petition (Paper 3 at 6) and the Declaration of Dr. Bajaj (EX1004, 99 65-66),
TLP was submitted for the 2004 IEEE Computer Society Conference on Computer
Vision and Pattern Recognition and was made publicly available before May 27,
2004, the earliest claimed priority of the 980 Patent. TLP’s public availability is
corroborated by the fact that the 980 Patent’s provisional application cites to and
discusses the substance of TLP, indicating that TLP was in fact publicly
available—including to the named inventors of the 980 Patent.? Id.; see also

EX1003 (citing and discussing TLP, reference “[2]”). TLP’s January 2004

authorization to submit additional supplemental information if obtained more than
one month after the date trial was instituted pursuant to 37 C.F.R. § 42.123(b),
and/or to compel discovery pursuant to 37 C.F.R. § 42.52(a) pursuant to its Motion
for Authorization to Compel Testimony and Production of Documents Under 37
C.F.R. § 42.52(a) (Paper 17).

2 The inventive entity of the 980 Patent is not the same as the authorship of TLP.
Leonid Sigal is both a named inventor of the *980 Patent and a co-author of TLP,
but the two other named inventors of the 980 Patent (Ying Zhu and Dorin
Comaniciu) are not co-authors of TLP. Furthermore, the other four co-authors of
TLP (Sidharth Bhatia, Stefan Roth, Michael Black, and Michael Isard) are not

named inventors of the 980 Patent.
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publication date listed on ResearchGate is consistent with and further corroborates
that TLP was publicly available before the 980 Patent’s earliest claimed priority.
See also EX1050, 99 45-48 (explaining that the January 2004 date for TLP is
consistent with the 2004 CVPR schedule and there is “strong indicia of reliability”
for this date because Michael Black’s other ResearchGate entries in this timeframe
do not merely list “January” as the month for every paper and article).

C. Petitioners’ Supplemental Information Satisfies the Other Factors
Considered by the Board

Petitioners’ Motion further satisfies the factors considered by the Board in
Palo Alto and other proceedings assessing supplemental information. First, the
supplemental information does not change “the grounds of unpatentability
authorized in this proceeding” or “the evidence initially presented in the Petition to
support those grounds of unpatentability.” Palo Alto, Paper 37 at 3; Apple, Paper
21 at 8. Rather, all of the information is relevant to a ground or claim already at
issue, as it goes to the limited issue of the publicly accessibility of TLP—the
reference asserted in the fourth instituted obviousness ground. Accordingly, there
is no risk that the supplemental information would create new issues and the
supplemental information is consistent with the evidence already submitted with
the Petition. See Apple, Paper 21 at 6.

Second, the proposed supplemental information would not interfere with the

“just, speedy, and inexpensive” resolution of the proceeding. Palo Alto, Paper 37 at
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4. Accepting Exhibits 1049 and 1050 at this time would permit early and efficient
briefing on these issues. In particular, it would allow the parties to brief these
issues fully in the principal briefs, rather than having them play out piecemeal in
motions to exclude. The current deadline for Patent Owner’s Response is not until
February 28, 2024 (see Paper 12), and Patent Owner has yet to take any
depositions; thus, allowing the information into the record would not disrupt the
Board’s schedule.

Finally, there is no prejudice to Patent Owner in allowing the supplemental
information. Until Patent Owner challenged the public accessibility of TLP in its
Preliminary Response, there was no apparent need for this supplemental
information. See Baker Hughes, Paper 80 at 3 (“Having submitted evidence of
public accessibility sufficient to demonstrate a reasonable likelithood of prevailing,
Petitioner’s response to Patent Owner’s attack with additional evidence bolstering
its public accessibility contention is foreseeable, reasonable, and not unduly
prejudicial to Patent Owner.”). Moreover, the information all speaks to the narrow
questions of public accessibility. Because Patent Owner has yet to take any
deposition, it should have no difficulty reviewing and responding to the
information in the period allotted for its Response. See Palo Alto, Paper 37 at 5.

IV. CONCLUSION

Petitioner respectfully requests permission to submit Exhibits 1049-1050.
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