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I. PO MISCONSTRUES REDLINE, HULU, AND OTHER CASES;
PETITIONERS ARE NOT “BOLSTERING” ANY “DEFICIENCY”

Redline is inapposite and addresses an atypical situation where petitioner
sought to submit a 60-page “de novo expert report” “for the first time” via 37 C.F.R.
§ 42.123(a) after patent owner’s preliminary response and after the Board’s
institution decision. Redline Detection, LLC v. Star Envirotech, Inc., 811 F.3d 435,
447-49 (Fed. Cir. 2015); Redline, IPR2013-00106, Paper 24 at 4 (PTAB Aug. 5,
2013) (§ 42.123(a) does not permit “petitioner to wait for the Board to narrow the
[petition’s] grounds” in order to “create a more focused declaration at less expense
that will bolster its position” and sandbag patent owner). No such sandbagging or
“wait-and-see” approach was utilized by Petitioners here. Petitioners’ supplemental
information cannot surprise PO (given PO opposed said submission, EX2003), and
it does not offer “a new theory” of TLP’s public accessibility. Instead, EXs. 1049—
1050 are limited to address a specific issue “relevant to a claim for which trial has
been instituted”—PO’s argument that TLP was not publicly available and the
Board’s statement that “Petition does not show a reasonable likelihood that TLP was
published before May 27, 2004.” Paper 11 at 49; Paper 7 at 22-27; 37 C.F.R.
§ 42.123(a) (“Once a trial has been instituted, a party may file a motion to submit
supplemental information...”).

PO’s narrow reading of Hulu is likewise incorrect. PO argues that a petitioner

can only submit supplemental information if a patent owner does not challenge a

1
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reference’s prior art status. But where a patent owner does challenge public
accessibility, supplemental information would be an impermissible “wait-and-see”
tactic to “bolster deficiencies.” Paper 24 at 6. PO’s misreading creates a catch-22
and 1s directly contradicted by Hulu. Hulu, LLC v. Sound View Innovations, LLC,
IPR2018-01039, Paper 29 at 14-16 (PTAB Dec. 20, 2019) (Precedential) (discussing
different ways a petitioner can present evidence after a petition is filed). PO further
argues that Petitioners’ supplemental information is not “responsive” because PO
did not proffer rebuttal evidence. Paper 24 at 8-9. PO’s cited authority does not
support such a proposition. Indeed, EXs. 1049—-1050 support Dr. Bajaj’s declaration
about CVPR 2004 and the paper submission process, which PO contends was
insufficient to show public accessibility. As to PO’s timing argument (Paper 24 at
10-12), Petitioners already addressed why they properly requested authorization to
file this motion. Paper 18 at 2, 7.

PO’s reliance on Artesian, among others, is also misplaced. In Artesian
(decided before SAS Inst., Inc. v. lancu, 138 S. Ct. 1348 (2018)), the Board denied
institution of the specific ground holding that a U.S. patent reference was not prior
art because it published after the filing date of the challenged patent. Artesian Home
Prods. v. Gutterglove, Inc., IPR2018-00031, Paper 18 at 13-14 (PTAB Mar. 19,
2018). The Board further denied Artesian’s supplemental information because it was

not “additional” but rather “necessary” evidence. Artesian, IPR2018-00031, Paper



[PR2023-00924
Petitioners’ Reply in Support of its Motion to Submit Supplemental Information

24 at 3-4 (PTAB May 31, 2018). Unlike Artesian, this IPR is akin to those where
the Board has allowed supplemental “additional” information. Pac. Mkt. Int’l v.
Ignite USA, LLC, IPR2014-00561, Paper 23 at 3—5 (PTAB Dec. 2, 2014); Palo Alto
Networks v. Juniper Networks, Inc., IPR2013-00369, Paper 37 at 3—5 (PTAB Feb.
5,2014). EXs. 1049—-1050 are not offering new or “necessary” evidence; rather they
are supplementing a position already taken in the Petition and known to PO. Petition,
6, 8-9; EX1004, 9965-67; EX1010.

II. ALL FACTORS SUPPORT GRANTING PETITIONERS’ MOTION

First, PO’s conclusory statements that Petitioners’ supplemental information
“changes the evidence” initially presented in the Petition, “raise[s] new issues and
theories,” and “impermissibly bolster[s] identified deficiencies” are incorrect. Paper
24, 12-13. EXs. 1049-1050 are not “supplant[ing]” Dr. Bajaj’s declaration as to the
public availability of TLP. Dr. Bajaj, who attended CVPR 2004, and whose own
paper (like TLP) was submitted and selected for publication, explained that papers
submitted by the November 19, 2003 submission deadline would have been made
publicly available to academics, i.e., POSITAs. EX1004, 966. Dr. Hall-Ellis’
declaration and the ResearchGate website supplement Dr. Bajaj’s statements.
EX1050, EX1049. That TLP would have been publicly available at least by January
31, 2004 is consistent with and supplements Dr. Bajaj’s statement that TLP would

have been publicly available after the November 19, 2003 deadline.
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Second, PO’s complaint that it would be “extraordinarily unjust” for PO to
have to address EXs. 1049—-1050 is unpersuasive. Paper 24 at 13—14. There is
nothing extraordinary about librarian declarations supplementing public
accessibility of a reference or the timing of such submissions. Indeed, Dr. Hall-Ellis
has provided such librarian declarations in over 800 different IPRs. The Board also
grants motions for supplemental information containing much more than 50 pages.
Apple Inc. v. Virnetx Inc., IPR2015-00810, Paper 21 at 4-7, 9 (PTAB Nov. 2, 2015)
(granting motion to submit “almost 900 pages” of supplemental information).

Third, PO argues that Petitioners are “effectively extend[ing] the length of the

9

Petition by at least 23 pages,” which is “unfair.” Paper 24 at 14. Petitioners’
supplemental information is directed to the limited issue of public accessibility, for
which PO is well aware. It therefore lacks credulity that a librarian declaration would
pose insurmountable prejudice to PO. Hulu, Paper 29 at 15 (collecting cases granting
motions to submit librarian declaration as supplemental information). PO’s attempt
to distinguish Baker Hughes does not hold water. There, patent owner argued that
the PTAB should not allow entry of one exhibit relating to public accessibility
because it would require patent owner “to launch a new attack on Petitioner’s public
accessibility assertion.” Baker Hughes Inc. v. Packers Plus Energy Servs., Inc.,

IPR2016-00597, Paper 80 at 2—-3 (PTAB Sept. 26, 2018). The Board disagreed and

granted the motion. Moreover, the parties here have stipulated and agreed to extend
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the deadline for PO’s Response by 2 weeks, which defrays any prejudice on PO.
Paper 22 at 1.

III. PO’S CRITICISM AS TO RELEVANCE IS UNFOUNDED

PO wholly ignores Petitioners’ discussion as to relevance of EXs. 1049—1050.
Compare Paper 18 at 3—6 with Paper 24 at 4-5. PO’s sole argument that Petitioners’
supplemental information is not “relevant” focuses on one paragraph of Dr. Hall-
Ellis’ declaration, where she explains that the two-volume set of CVPR 2004 as
indexed at the Linda Hall Library, was “publicly available on or shortly after August
30, 2004.” EX1050, 944. PO disregards Dr. Hall-Ellis’ explanation that the August
30, 2004 date 1s associated with Attachment 1A’s “Entered” field of “20040830”
and the additional actions she undertook to support her ultimate opinion that TLP
was published and/or publicly accessible by at least January 31, 2004. Id., 994043,
45-48. Printed dates and stamps “are considered as part of the totality of the
evidence,” and a catalog date is nevertheless relevant evidence supporting the expert
opinion. Hulu, Paper 29 at 17-18 (PTAB Dec. 20, 2019) (Precedential); Nobel
Biocare Servs. AG v. Instradent USA, Inc., 903 F.3d 1365, 1376 (Fed. Cir. 2018).
PO does not, and cannot, dispute that EXs. 1049—1050 are entirely “relevant to a
claim” for which trial was instituted, as TLP forms the Petition’s single-reference

obviousness Ground IV. Paper 11 at 48-49, 56.
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