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Intel’s Preliminary Reply (Paper 7, “Pre-Reply”) confirms the Board should
not institute trial. Intel promised that its Reply would be limited to “discretionary
denial,” EX2020 at 1, but instead attempts to bolster the merits of its flawed Petition
and submit a belated stipulation seeking to avoid Fintiv. The Reply doesn’t shift the
balance for Fintiv or General Plastic, and Intel’s tactical decision to devote a single
sentence to Fintiv in its original Petition should not be rewarded. Pet. at 92.

General Plastic. The General Plastic factors support denying institution.

Of course Intel and Micron have a relationship under factor 1, and Intel doth
protest too much that they are “unrelated parties.” Pre-Reply at 1. Intel doesn’t
dispute its identical interest with Micron in avoiding liability in the co-pending
patent litigations, their “long-term joint development partnership for 3D NAND
memory” (EX2016 at 1), or both companies’ joint press releases about 3D NAND
(e.g., EX2010) cited in both complaints (EX1013 q9 16, 31, 33, 48; EX1032 99 23,
36, 45). Intel had no trouble admitting in the district court that the litigation is about
this 3D NAND memory. EX2021 at 3 (Intel: “BeSang accuses former Intel products
that incorporated 3D NAND flash memory chips™).

Intel’s other assertions for factor 1 are unavailing. Intel quickly backpedals
from its prior request “to set[] both cases on the same trial schedule” after institution,
Pet. at 93, now insisting on reply that “the IPR schedules do not need coordination,”

Pre-Reply at 2. Intel’s assurance that it hasn’t shared “drafts or discussions” about

-1-
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its IPR, id. at 1-2, doesn’t shift the balance for factor 1. PayPal v. IOENGINE,
IPR2019-00884, 2019 WL 4897039, at *5 (P.T.A.B. Oct. 3, 2019) (denying
institution: “Although Petitioner states that the Petition was prepared ‘without
contribution from Ingenico,’ that, by itself, does not contradict the existence of a
significant and meaningful relationship between the parties.” (internal citation
omitted)). Intel also has no answer for the fact that Claim 1 is unasserted and shares
many limitations with asserted Claim 13. Pre-Reply at 5; POPR at 17.

Factors 2-3 also support denial. POPR at 18-20. Intel’s Reply concedes the
Petition relies on the same “overlapping references” as Micron’s. Pre-Reply at 5.
Intel also doesn’t dispute it knew of its cited art before Micron filed. Id. It never
rebuts that it benefitted from Micron’s earlier petition, or establishes that its
arguments about Endoh and Lee don’t have significant overlap. /d.

For factors 4-5, Intel provides no showing of when it learned of the art or
excuse for its delay, particularly since there’s no dispute Intel has known of the
challenged 702 Patent since before 2015. Id.; EX1013 4 76. Nor does Intel address
factors 6-7, or provide any justification for its second petition. Pre-Reply at 5.

Fintiv. The Reply also fails to shift the weight of the Fintiv factors.

The claim that Intel’s begrudging stipulation “ends the Fintiv inquiry,” id. at 2,
is contradicted by the stipulation itself. Intel’s submission falls short of a Sotera

stipulation by carving out any circumstance that “otherwise terminate[s] the

-
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instituted IPR.” EX1033 at 1. In other words, absent a FWD, Intel’s stipulation is
an empty promise. See id. Because the Micron litigation will undoubtedly resolve
validity before any FWD here, Intel’s stipulation should be held “meaningless.”
Immersion Sys. v. Midas Green Techs., IPR2021-01176, 2022 WL 93850, at *9
(P.T.A.B. Jan. 6, 2022) (stipulation requiring FWD “meaningless” where it “will
have no effect because a trial would occur before the deadline for a [FWD] here”).

Intel next asks the Board to disregard the Micron litigation. Pre-Reply at 2.
Intel cites no supporting authority, and has no response to BeSang’s citations to the
TCO and Fithit decisions denying institution under Fintiv due to co-pending
litigation involving another party. See id.; POPR at 24-25.

The Reply does not dispute Fintiv factor 1. Pre-Reply at 2-3.

For factor 2, Intel agrees the Micron case is set for trial before the FWD
deadline, id. at 2, supporting non-institution here. Samsung Elecs. v. Calif. Inst. of
Tech., 1IPR2023-00130, 2023 WL 5157594, at *7 (P.T.A.B. May 4, 2023). Micron’s
speculation that the trial date will move should be given no weight. Apple Inc. v.
Fintiv, Inc., IPR2020-00019, 2020 WL 2486683, at *5 (May 13, 2020) (informative)
(Board “take[s] courts’ trial schedules at face value™); NXP USA v. Impinj, IPR2021-
01556, 2022 WL 3702992, at *3 (P.T.A.B. Aug. 25, 2022) (rejecting “Petitioner’s

argument that... the district court trial date is inaccurate [as] based on speculation”).
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As to factor 3, Intel’s claim that the Micron case is in early stages is
contradicted by its recognition that a jury will resolve patent validity before a FWD
here. Pre-Reply at 2. Intel’s concession that Micron did not submit a proper Sotera
stipulation in the parallel IPR2023-00900 (only ‘“a Sand Revolution-type
stipulation”), shows that this IPR will necessarily duplicate efforts by repeating
invalidity challenges presented in the Micron trial, undercutting factor 4. Pre-Reply
at 3. For factor 5, Intel’s protesting it’s not a party in the Micron case disregards its
close relationship with Micron. POPR at 16-17; Apple v. Fintiv, IPR2020-00019,
2020 WL 2126495, at *6 (P.T.A.B. Mar. 20, 2020) (precedential) (petitioner must
address any district court proceedings involving the patent).

Finally, Intel’s Reply shows no compelling merits in its Petition:

Grounds 1A, 1B, 1C, 1D, 2A. Intel cannot plausibly assert these grounds are
compelling when they are built on claim constructions that Intel itself states are
“incorrect,” and the grounds themselves do not include any “alternative
constructions” but are predicated on only a single proposed construction. POPR
at 29-33; Pre-Reply at 4; ResMed v. Cleveland Med. Devices, IPR2023-00565,
Paper 13 at 17 (P.T.A.B. Sept. 25, 2023) (“Petitioner’s strategy undermines its
argument that the Petition presents a compelling unpatentability challenge” where it
“is asking us to review the unpatentability arguments under a construction it already

asserted... is wrong”). Intel’s latest claim that these grounds are “based on BeSang’s
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litigation constructions,” Pre-Reply at 3, is refuted by its district court admission that
“claim construction disclosures” have not occurred, EX2021 at 3.

Grounds 1C, 1E, 1F. The Reply has no response for the Petition’s alleged
motivation to combine Lee with non-monolithic stacked wafers in Kim/Aspar being
contradicted by Lee itself, see POPR at 33-39, and further misunderstands that Intel
itself bears the burden to establish motivation to combine, Pre-Reply at 3-4.

Grounds 2A, 2B, 2C. Intel’s protest that “a dielectric layer that is ‘part of” of
the substrate” is “unclear,” id. at 4, is not compelling because it was Intel’s own
interpretation, see POPR at 40 (citing Pet. at 90-91). Even if it were, the Petition
never established Johnson disclosed a “dielectric layer disposed above the electrical
devices,” id. at 40-45, or a motivation to combine for Grounds 2B-2C, id. at 45-48.

Ground 3. For unasserted Claim 1, Intel seeks to rewrite its Petition on reply
by citing to Figures 9 and 10 of the patent and arguing for the first time that
“complete separation is not required.” Pre-Reply at 5 (citing EX1001 at Figs. 9, 10).
The Board should reject Intel’s new argument and citation, which are entirely absent
from Ground 3. Netflix v. Robocast, IPR2023-00081, 2023 WL 5162380, at *14 n.8
(P.T.A.B. May 11, 2023) (preliminary reply on Fintiv may not “offer new argument
and evidence to bolster its case to make it more compelling™). Even if considered,
this new argument fails because Park did not disclose or suggest memory cells

separated from each other. POPR at 48-53.
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