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Pursuant to 37 C.F.R. § 42.107(b), Open Text Inc. (“Patent Owner”) submits 

this Preliminary Response to the Petition of AO Kaspersky Lab (“Petitioner”) seek-

ing inter partes review of U.S. Patent No. 10,257,224 (“the ’224 patent”). 

On May 5, 2023, the Board instituted inter partes review of the ’224 patent in 

CrowdStrike, Inc. v. Webroot Inc., IPR2023-00126 (PTAB May 5, 2023) (the 

“CrowdStrike Proceeding”). Petitioner filed its petition for inter partes review and 

motion for joinder on June 2, 2023, within one month of institution of the 

CrowdStrike Proceeding, seeking joinder with the CrowdStrike Proceeding. (Paper 

1; Paper 2.) The grounds raised by Petitioner in this proceeding are identical in sub-

stance to the grounds raised by CrowdStrike, Inc. in the CrowdStrike Proceeding. 

Patent Owner opposes institution of inter partes review in this proceeding for the 

same reasons addressed in Patent Owner’s Preliminary Response in the CrowdStrike 

Proceeding. See CrowdStrike, IPR2023-00126, Paper 6. Patent Owner incorporates 

the arguments presented therein by reference. 

In addition, if the Board does not grant Petitioner’s joinder motion in this pro-

ceeding, or grant’s Patent Owner’s pending request for rehearing of the Board’s in-

stitution decision in the CrowdStrike Proceeding (see EX-2001, Request for Rehear-

ing in IPR2023-00126, Paper 11), Patent Owner opposes institution because Peti-

tioner would be time-barred from requesting inter partes review of the ’224 patent.  
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Under 35 U.S.C. §315(b), the one-year bar period began when Patent Owner 

filed Petitioner’s waiver of service with the district court. Brinkmann Corp. v. A&J 

Mfg., LLC, Case No. IPR2015-00056, Paper 10 at 6-7 (PTAB Mar. 23, 2015) (citing 

Fed. R. Civ. P. 4(d)(4) (“these rules apply as if a summons and complaint had been 

served at the time of filing the waiver”).) Patent Owner filed Petitioner’s Waiver of 

Service of Summons on May 25, 2022. (EX-2002 at Dkt. 16.) Petitioner did not file 

its petition until June 2, 2023. (Paper 1.) Thus, Petitioner was effectively served with 

a complaint alleging infringement of the ’224 patent on May 24, 2022, more than 

one year before filing its petition on June 2, 2023. Absent joinder, or if institution in 

the CrowdStrike Proceeding is denied on rehearing, the petition is time-barred. See 

35 U.S.C. §315(b). 

For the foregoing reasons, the Board should decline to institute inter partes 

review of the ’224 patent. 
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