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1. Introduction

The Board should deny Patent Owner’s (“PO’’) Motion to Exclude (Paper 38,
“Mot.”) paragraphs 30, 111-115, 175, 183,251,267,312,313,317, 360! of Ex. 1003
and paragraphs 17, 18, 23, 29, 30, 36-39, 41, 47, 52, 68, 77, 81, 85, 99, and 107 of
Ex. 1146. PO fails to show that any of the large swaths of Dr. Roginska’s testimony
it seeks to exclude are inadmissible. Instead, under the guise of the Federal Rules of
Evidence and 37 C.F.R. § 42.62, PO uses its motion to circumvent its sur-reply page
limits, disputing the merits, not admissibility, of Dr. Roginska’s opinions. PO is
wrong on the merits and, in any case, its arguments do not justify exclusion. Viewed
in their best light, PO’s arguments go to weight, not admissibility.

II. The Board Should Not Exclude Any Portion of Dr. Roginska’s
Declarations (Exhibits 1003 and 1146).

PO fails to establish that it is entitled to exclusion of Dr. Roginska’s
testimony. See 37 C.F.R. § 42.20(c). “A motion to exclude is not a vehicle for
addressing the weight to be given evidence—arguments regarding weight should
appear only in the merits documents.” PTAB Consolidated Trial Practice Guide
(Nov. 2019), 79. But PO’s motion is “no more than a transparent attempt to
circumvent the word-limits of its merits briefing by injecting merits arguments in its

evidentiary motion.” Abbott Diabetes Care Inc. v. Dexcom, Inc., IPR2022-00913,

! Patent Owner did not address paragraphs 317 and 360 anywhere in its Motion.
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Paper 44 at 62 (Nov. 2, 2023) (denying motion to exclude) (cleaned up).

PO attempts to disguise its arguments as evidentiary, citing to Federal Rules
of Evidence (FRE) and 37 C.F.R. § 42.65(a), but each of its arguments challenges
the substance, not admissibility, of Dr. Roginska’s opinions. Instead of disputing the
principles and methodology used (e.g., under FRE 702(b)), PO improperly disputes
her conclusions. See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 594-95
(1993) (“The focus [of Rule 702], of course, must be solely on principles and
methodology, not on the conclusions that they generate.”). PO asserts that
Dr. Roginska’s testimony fails to “include all related parts ‘that in fairness ought to
be considered at the same time’” under FRE 106, Mot. 7, but fails to identify any
missing parts and ignores when allegedly absent parts are cited elsewhere. And while
PO cites to FRE 401, 402, and 403 throughout, it provides no explanation why any
of Dr. Roginska’s testimony is irrelevant or prejudicial. It is neither.

The Board is well-equipped to resolve disagreements about the record without
resorting to the extreme remedy of exclusion. Corning Inc. v. DSM IP Assets B.V.,
IPR2013-00053, Paper 66 at 19 (May 1, 2014) (“[T]he Board, sitting as a non-jury
tribunal, is well-positioned to determine and assign appropriate weight to the
evidence presented.”). In IPRs, “the better course is to have a complete record of the
evidence to facilitate public access as well as appellate review.” Id. Further, as

shown in the following discussion, PO’s accusations that Dr. Roginska
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mischaracterized or failed to consider anything in the record have no merit.

A.  Dr. Roginska Properly Considered Dr. Begault’s Testimony
PO moves to exclude paragraphs 17, 18, 23, 29, 30, 52, 68, 77, and 99 of

Dr. Roginska’s Supplemental Declaration (Exhibit 1146) for alleged “[f]ailure to
consider Dr. Begault’s testimony.” Mot. 13-14. But PO cites no basis for its
suggestion that an alleged “failure to consider” an opposing expert’s testimony
renders testimony inadmissible and disagreeing with an opposing expert’s testimony
is not a proper basis to exclude evidence. See e.g. Marinus Pharms., Inc. v. Ovid
Therapeutics, Inc., PGR2023-00020, Paper 42 at 6 (Aug. 1, 2024) (“[T]hat the
evidence tends to support Petitioner’s challenge and undercut Patent Owner’s
substantive rebuttal falls short of what would justify exclusion under FRE 403.”). In
any case, Dr. Roginska thoroughly considered Dr. Begault’s testimony.

PO seeks to exclude Dr. Roginska’s testimony in paragraphs 17, 18, 23, 29,
and 30 of her Supplemental Declaration, because she allegedly “ignores Dr.
Begault’s testimony.” Mot. 13. But PO fails to identify any specific testimony that
she ignores and provides no explanation for why this would violate FRE 106, 401,
402, or 403. Id. PO specifically seeks to exclude paragraphs that highlight
contradictions in Dr. Begault’s testimony, undercutting his credibility. For instance,
in paragraphs 17, 23, and 30, Dr. Roginska explained that Dr. Begault provided

contradictory definitions for “environment” and “3D virtual environment” in his two
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declarations. Ex. 1146 99 17, 23, 30. In his first declaration, Dr. Begault opined that
“a PHOSITA would recognize that the stated ‘environment’, a ‘3D virtual
environment’, or a ‘virtual image in the environment’ in the subject claims all to
refer to the same type of immersive virtual world context ....” Ex. 1146 17
(quoting Ex. 2006 9 13). Dr. Roginska explained that this statement, and similar
ones, contradicts Dr. Begault’s later testimony that “environment” is limited to a
physical environment and that “3D virtual environment” encompasses a sound-only
environment. Ex. 1146 9 17, 23, 30 (highlighting similar inconsistencies based on
Dr. Begault’s prior publications); see also id. § 9. PO appears to seek exclusion of
these paragraphs to shore up its own expert testimony—a clearly inappropriate use
of an evidentiary motion.

Similarly, PO seeks to exclude paragraph 18, in which Dr. Roginska observed
that Dr. Begault interpreted “leaving the environment” as encompassing “any
change in the physical environment.” Ex. 1146 9 18 (citing Ex. 1147 209:3-9, Ex.
2012 9 25). Dr. Roginska pointed out Dr. Begault’s testimony that “moving a coffee
mug constitutes leaving the environment,” and she explained that this interpretation
is “absurd,” and would require a warning for “every single minor change in the
environment.” Ex. 1146 9 18 (citing Ex. 1147 208:9-209:19); id. 9 29. PO provides

no explanation for why this testimony is allegedly inadmissible. Indeed, it is not.
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Next, PO moves to exclude paragraph 52 of Dr. Roginska’s Supplemental
Declaration based on a clerical error. Mot. 13-14 (Ex. 1146 9 52). But the full context
of this sentence shows that the error does not merit exclusion: “Although Dr. Begault
asserts that [sic—neither] Sauk alone or ‘in combination with Osman and Clement
disclose a method ..., he does not address the disclosures and arguments from my
first declaration.” Ex. 1146 9 52 (citing Ex. 2012 99 100-102). To the extent PO was
confused by Dr. Roginska’s testimony, it could have asked her about it in deposition.
But PO decided not to depose Dr. Roginska on her Supplemental Declaration,
passing on its best opportunity to test her opinions. Instead, PO chose to reserve off-
target complaints for an unavailing motion to exclude. Regardless, the record is
clear, and exclusion is not warranted.

PO moves to exclude paragraph 68 of Dr. Roginska’s Supplemental
Declaration because she opines that Dr. Begault “does not even assert that” the
examples in Tables I and II of his declaration provide written description support for
the claims. Mot. 14. According to PO, this statement “ignores Dr. Begault’s
testimony.” Mot. 14. But PO does not cite to a single passage from his deposition,
and of the 16 paragraphs of his declaration PO cites, none map any passage of Tables
I and II as providing support for any claim. See Ex. 2012 99 30, 48-62. Dr.

Roginska’s accurate assessment should not be excluded.
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PO also moves to exclude paragraph 77 of Dr. Roginska’s Supplemental
Declaration, in which she noted that Dr. Begault described an “implicit[] alert” in
his declaration and opined in deposition that not every alteration of binaural sound
is an alert. Ex. 1146 q 77 (citing Ex. 2012 q 59, Ex. 1147 86:22-87:5). PO complains
that this passage “could be interpreted to suggest that Dr. Begault said in his
deposition that the disclosure ‘cannot be inherent.”” Mot. 14. But Dr. Roginska
explained her meaning precisely in that immediately preceding sentence: “Dr.
Begault does not argue that such alerts are expressly disclosed, nor does he assert
that they are inherently (or necessarily) disclosed.” Ex. 1146 9 77. To the extent PO
was confused, it could have deposed Dr. Roginska about this. It chose not to.

PO moves to exclude paragraph 99 as allegedly “mischaracteriz[ing] two
references Pedrotti and Donner.” Mot. 14.2 PO disputes the substance of
Dr. Roginska’s testimony about these references, asserting that neither discloses
determining when a user leaves an environment. Mot. 14. PO is wrong, but, in any
event, its disagreement with Dr. Roginska does not render her opinion inadmissible.

B. Dr. Roginska’s Opinions on the Combination of Clement, Osman,
and Sauk are Admissible

1. Ex. 1003 €9 111-115, 173, 175, 183, 267, 312, 313

2 PO incorrectly asserts Pedrotti (Ex. 1080) was not cited in the Petition. Pet. 22,

30, 43, 51.
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PO moves to exclude substantial portions of Dr. Roginska’s declarations as
“improper” for opining on the combination of Clement, Osman, and Sauk. Mot. 2-
5, 7-11. As support, PO cites the Institution Decision and suggests the Board should
exclude evidence contrary to that decision. Mot. 4. But the Institution Decision was
“not a final decision,” and the Board invited the parties to further develop the record
at trial. ID 2, see also id. 17, 20. Excluding evidence as “improper” because it is
inconsistent with an Institution Decision would undercut the purpose of America
Invents Act trials entirely. TriVascular, Inc. v. Samuels, 812 F.3d 1056, 1068 (Fed.
Cir. 2016) (“[T]he Board is not bound by any findings made in its Institution
Decision” and “[t]o conclude otherwise would collapse ... two very different
analyses into one,” inconsistent with 35 U.S.C. § 314(a) and § 316(e)).

Far from inadmissible or improper, in the paragraphs PO seeks to exclude,
Dr. Roginska relied on the prior art and the knowledge of a POSA to explain the
combination of Clement, Osman, and Sauk. Specifically, Dr. Roginska explained
that POSAs would have combined Clement and Osman with Sauk “to provide
additional teachings regarding binaural sound, including signaling the importance of
things or events to provide flexibility and additional options ... that enhance the
system’s ability to alert or warn the user when the user” leaves an environment. Mot.
3 (quoting Ex. 1003 4 111). She explained, “Sauk teaches that the audio format (or

‘dimension’) of a sound (i.e., binaural, stereo, or mono) may be used to signify the
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importance of that sound.” Id. § 112; see Mot. 3. Further, she explained that “because
users are able to perceive changes in audio dimension” incorporating Sauk’s change
in audio dimension into Clement’s existing warning (fading of VR audio as the user
leaves) “would enhance the user’s ability ... to perceive the warning.” Id.

Dr. Roginska also addressed Sauk’s distinct (binaural) Hazard Warning,
explaining that POSAs would have been “further motivated to provide ... audible
warnings, as described in Sauk, for the safety of the user and to prevent injury to the
user.” Mot. 3 (citing Ex. 1003 q 113). She explained that a POSA would have
expected to succeed in the combination based on the references’ teachings and the
knowledge of a POSA. Id. 9 114. Finally, Dr. Roginska explained that Sauk is
directed “to the same field of endeavor” as Clement and Osman, and cited to Sauk’s
explanation that it is directed to the field of “audio processing” and ‘“customizing
multiple audio environments to give the user a preferred illusion of sound (or
sounds) located in a three dimensional space surrounding the listener.” Id. | 115; see
also id. § 175 (distinguishing between different warnings when the user is merely
“transitioning out of the environment” or “heading towards ... an obstacle or other
danger” and citing to Sauk’s disclosure of degrading binaural audio to “signif[y] a
different level of relevancy”), § 183 (POSAs would removed ITDs to “more

effectively communicate warnings to the user”), 4 267 (POSAs would have known
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“other alerts may be more effective ... to address the relevancy or immediacy of the
transition, and others less s0”); 4 312-313(same).

PO asserts that these paragraphs should be excluded as “unsupported” or not
based on “sufficient facts or data” Mot. 4. PO is wrong. In each of those paragraphs,
Dr. Roginska cites and describes the teachings of the prior art, explaining how a
POSA would have understood and applied those teachings. And PO’s disagreement
with the substance of Dr. Roginska’s opinion does not render her opinions
inadmissible. Mot. 4. Dr. Roginska’s opinions are based on her assessment of the
prior art and knowledge of POSAs. PO should not be allowed to use an evidentiary
motion as a substitute for the cross-examination it chose not to pursue, or to
supplement its briefs. And, while PO asserts that Dr. Roginska’s testimony “should
be excluded under FRE 401, 402, and 403,” Mot. 4, it provides no basis for that
assertion. Dr. Roginska’s testimony is neither irrelevant nor improperly prejudicial.
See, e.g., Marinus Pharms., PGR2023-00020, Paper 42 at 6 (“[T]he risks of unfair
prejudice are minimal because the Board sits as a non-jury tribunal with
administrative expertise, and as such it is well-positioned to determine and assign
appropriate weight to evidence.”).

PO argues Dr. Roginska’s testimony should be excluded because she
“mischaracterizes” Sauk’s disclosure by “implying that an environment that the user

299

is leaving is ‘less relevant.”” Mot. 4-5. PO’s argument goes to the merits, not
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admissibility. In any case, Dr. Roginska does not mischaracterize Sauk’s disclosure.
As she explained, Sauk teaches that “rather than keeping the less relevant audio in
the same audio dimension ... a user could change” that audio to monophonic or
stereophonic. Ex. 1003 99 83, 173. Dr. Roginska explained that as a user is leaving
an environment, Clement “teaches degrading the sound by reducing its volume,” id.
94170, 172, and that environment’s sound necessarily becomes less relevant, Ex.
1146 9 102. PO complains that Dr. Roginska did not cite to Sauk’s teaching of
“adding audible warnings as 3-D binaural sounds to warn the user of hazards.” Mot.
5. But Dr. Roginska cited elsewhere to the very portion of Sauk PO complains is
missing. See Ex.1003 q113. Contrary to PO’s suggestion, Sauk’s disclosure of
adding audible warnings is entirely consistent with Dr. Roginska’s testimony.
POSAs would have added Sauk’s audible warnings to the physical environment, not
to the VR environment that becomes less relevant as the user leaves. Id.; Ex. 1007
(Sauk) 12:14-51; Ex. 1005 (Clement) 8:10-17. Thus, Dr. Roginska’s testimony
includes the “related parts” PO asserts are missing and is based on more than
“sufficient facts or data.” Mot. 5. It should not be excluded.

2. Ex. 1146 9 36-39, 41, 47

PO seeks to exclude various portions of Dr. Roginska’s Supplemental
Declaration, disputing her positions on the merits and, for the most part, dropping

the guise of evidentiary objections entirely. PO complains, first, that Dr. Roginska
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opined that POSAs “would have combined Sauk with Clement and Osman such that
the sound from the environment, which is becoming less important or relevant,
would switch to mono or stereo from binaural.” Ex. 1146 9 39. PO argues that
“Clement and Osman ... do not disclose anything about less important or less
relevant sound” and that Dr. Roginska thus “mischaracterizes” their disclosure. Mot.
7. Nonsense. As Dr. Roginska explained, POSAs would have understood that audio
from a VR environment a user was leaving becomes less relevant as the user leaves.
Ex. 1146 99 38-39, 45, 102. Clement suggests as much—it fades VR audio as the
user leaves. Id. To the extent PO disagrees, it could have cross-examined
Dr. Roginska, but it passed on that opportunity. There is no basis to exclude her
testimony.

PO seeks to exclude paragraphs 36-39, 41, and 47 of Dr. Roginska’s
Supplemental Declaration as allegedly “misconstru[ing]” the prior art because
Sauk’s Selective Relevance Mode “does not alert the user to anything.” Mot. 7-10
(citing Ex. 1146 99 36-39, 41, 47). PO is wrong. As Dr. Roginska explained, Sauk
teaches that switching from binaural audio to mono/stereo would have been used to
“signify a different level of relevancy or importance for such audio” to users. Ex.
1003 99 173, 175, 178. Sauk’s users can assign predetermined groups a particular
audio dimension such that audio is “perceived differently by a user,” thus alerting

the user to a particular sound’s significance. Ex. 1146 q 36 (quoting Sauk 11:66-

11
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12:1).3 And, as Dr. Roginska further explained, POSAs would have applied Sauk’s
teachings to degrade audio from Clement/Osman’s VR environment as the user
leaves that environment. Ex. 1146 9 36-41. “POSA[s] would not rigidly apply Sauk
to Clement such that a user would have to select the dimensionality of the audio.”
1d. 9 47. Dr. Roginska properly combined the teachings of Sauk regarding the use of
audio format changes to signal relevance to users with Clement and Osman. See In
re Mouttet, 686 F.3d 1322, 1332-33 (Fed. Cir. 2012) (“[T]he test for obviousness is
what the combined teachings of the references would have suggested to [POSAs].”).

Dr. Roginska also explained that Sauk’s Hazard Alert and relevance signal are
not mutually exclusive. To the contrary, POSAs would have understood that they
work together to provide “additional layers of warning” to ensure user safety. Mot.
11 (quoting Ex. 1146 g 51). Transitioning less relevant audio to stereo/mono while
providing Sauk’s binaural Hazard Alert would “encourage a user to focus on the
remaining binaural warning indicating an immediate hazard.” Ex. 1146 9 38-39.
PO has failed to identify what “related parts” are missing from her testimony or how
it is not based on “sufficient facts or data.” Mot. 7. While PO might disagree with it,

there is simply no basis to exclude Dr. Roginska’s testimony.

3 PO asserts this “mischaracterize[es]” Sauk, but Dr. Roginska quotes from Sauk.
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C. Dr. Roginska’s Opinions on the Disclosure of the 184 Patent and
Lyren Are Admissible

PO moves to exclude paragraphs 30 and 251 from Exhibit 1003 and
paragraphs 81, 82, 85, and 107 of Exhibit 1146, arguing that, in those paragraphs,
Dr. Roginska “mischaracteriz[ed]” Lyren and the ’184 patent. Mot. 5-6, 11-12. Dr.
Roginska did no such thing.

First, PO complains that the Board should exclude Dr. Roginska’s testimony
that “none of [the examples in the specification] is the claimed ‘warning the user
that the user is leaving the 3D virtual environment.’” Mot. 5 (citing Ex. 1003 9 30).
PO objects to the substance of this testimony, arguing it is “contradicted by the
disclosure.” Mot. 5 (citing POR 39-52). PO’s argument is inappropriate for an
evidentiary motion and, in any event, wrong on the merits. As Dr. Roginska
explained, while the specification discloses examples of “things that can trigger
events,” notably absent is the claimed “leaving the 3D virtual environment.” Ex.
1003 9 30; Reply 20-21. PO fails to identify any “facts or data” that Dr. Roginska
allegedly concealed (FRE 702(b)), or any specific “related parts™ allegedly absent
from her testimony (FRE 106), and apart from citing the rules, PO provides no
reason why her testimony should be excluded under FRE 401, 402, or 403.

Second, PO seeks to exclude Dr. Roginska’s testimony that “Lyren does not
teach leaving the environment as a specific event that would warrant alerting or

warning the user,” Ex. 1003 9 251, arguing that her testimony is “conclusory” and
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“erroneous,” Mot. 6. Again, PO improperly disputes the merits, not admissibility.
See id. And PO is wrong. As Dr. Roginska correctly opined, Lyren does not teach
leaving the claimed environment (which must at least include a virtual image) as an
event that would warrant alerting or warning the user. While PO asserts that she
“fails to consider” certain disclosures in Lyren, it ignores that she quotes and cites
some of the very paragraphs that PO complains went unaddressed. Ex. 1003 94 250-
251 (citing Ex. 1008 (Lyren) [0065], [0123]). Roginska properly considered Lyren’s
entire disclosure and provided her opinion—her testimony is not missing “related
parts” and is based on “sufficient facts or data.” Mot. 6. PO simply disagrees with
Dr. Roginska, which is not a basis for exclusion.

Third, PO seeks to exclude Dr. Roginska’s testimony that there is no “reason
why a POSA would have understood the 140 Application to be teaching modifying
Figure 6 to apply to visually immersive environments.” Mot. 11 (quoting Ex. 1146
9 82); see also Mot. 12 (quoting Ex. 1146 99 81, 107). PO objects to this testimony
because it allegedly ignores a purported “clear disclosure” in the 140 Application
that examples “can take place in physical spaces, in computer rendered spaces (VR),
in partially computer rendered spaces (AR), and in combinations thereof.” Mot. 11
(quoting Ex. 1028 168:15-16). While framed as an evidentiary objection, PO takes
issue with the substance of Dr. Roginska’s opinions, which is not a basis for

exclusion. Dr. Roginska’s explanation of how a POSA would have understood the
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’140 Application and what it discloses is appropriate and admissible expert opinion.
And Dr. Roginska addressed the argument PO raises, concluding that the boilerplate
language PO emphasizes would not suggest to POSAs that the inventors had
possession of the alleged inventions of the challenged claims. Ex. 1146 4 92; see
also id. § 107 (explaining that “boilerplate language that various embodiments may
be implemented with an electronic device or WED does not help”).

Similarly, PO asserts that Dr. Roginska’s testimony that a “POSA would
understand that a change in the ability to detect position in a physical environment
implies that the user is still in the environment and not leaving it” should be excluded
because she allegedly “fails to provide any ‘underlying facts or data.”” Mot. 12
(quoting Ex. 1146 9 85). Dr. Roginska’s opinion is amply supported by facts and
data: for example, the plain language of the *140 Application itself, which describes
“position in a physical environment,” which tells Dr. Roginska (and POSAs) that
“the user is still in the environment.” Ex. 1146 q 85 (citing Ex. 1028 (°140
Application) 140:31-141:4) (emphasis added). Further, PO omits that Dr. Roginska
cites to the Institution Decision as further support for her common-sense
interpretation. Ex. 1146 9§ 85 (citing ID at 25).

III. Conclusion

For the reasons set forth above, the Board should not exclude any portion of

Dr. Roginska’s testimony in this proceeding.

15



IPR2023-01020 (USP 10,448,184) Petitioners’ Opposition to
PO’s Motion to Exclude

Respectfully submitted,

Dated: August 23, 2024 By: /Inge A. Osman /

Inge A. Osman (Reg. No. 74,480)
inge.osman@lw.com

Latham & Watkins LLP

555 Eleventh Street, NW, Ste. 1000
Washington, DC 20004-1304
Telephone: 202.637.2200

Fax: 202.637.2201

Counsel for Petitioners

Meta Platforms, Inc., Meta Platforms
Technologies, LLC, and Twisted Pixel
Games, LLC

16



IPR2023-01020 (USP 10,448,184) Petitioners’ Opposition to
PO’s Motion to Exclude

CERTIFICATE OF SERVICE

Pursuant to 37 C.F.R. § 42.6(e), I certify that on this 23rd day of August,
2024, a true and correct copy of the foregoing Petitioners’ Opposition to Patent
Owner’s Motion to Exclude was served by electronic mail on Patent Owner’s

lead and backup counsel at the following email addresses:

Erick S. Robinson (Reg. No. 51,354)
Patrick M. Dunn (Reg. No. 70,474)
Homayoon Rafatijo (Reg. No. 80,870)
Jayme Partridge (Reg. No. 39,011)
BOCHNER PLLC

24 Greenway Plaza, Suite 1800
Houston, TX 77046

Tel: (646) 971-0685

Fax: (646) 343-9672
erobinson@bochner.law
pdunn@bochner.law
hrafatijo@bochner.law
jpartridge@bochner.law
8khz-meta@bochner.law

Jim Thomas (Reg. No. 71,611)

Jayne C. Piana (Reg. No. 48,424)
Lance G. Wimmer (Reg. No. 71,156)
FLETCHER YODER, P.C.

11450 Compaq Center Drive West Building 9, Suite 300
Houston, TX 77070

Tel: (281) 970-4545

Fax: (281) 970-4503
thomas@fyiplaw.com
piana@fyiplaw.com
wimmer@fyiplaw.com



IPR2023-01020 (USP 10,448,184) Petitioners’ Opposition to
PO’s Motion to Exclude

By: /Inge A. Osman /

Inge A. Osman (Reg. No. 74,480)
inge.osman@lw.com

Latham & Watkins LLP

555 Eleventh Street, NW, Ste. 1000
Washington, DC 20004-1304
Telephone: 202.637.2200

Fax: 202.637.2201

Counsel for Petitioners

Meta Platforms, Inc., Meta Platforms
Technologies, LLC, and Twisted Pixel
Games, LLC



