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The Fintiv factors weigh heavily against discretionary denial. Patent Owner
(“PO”) brought four separate litigations asserting U.S. Patent No. 9,584,262 (“the
’262 patent”) against Dell Technologies and Dell Inc. (collectively, “Dell”),
against Lenovo Group Ltd. (“Lenovo”), against HP Inc. (“HP”’), and against Acer
Inc. (“Acer”)!. Pet., 79. Petitioner, who is not a party to any litigation brought by
PO, named Dell and Lenovo as real parties-in-interest in this IPR. Both Dell and
Lenovo have offered separate stipulations in their respective litigations, consistent
with Sotera Wireless. See INTEL-1038; INTEL-1039.

The Sotera stipulations from Dell and Lenovo remove any overlap between
the present IPR and the Dell and Lenovo litigations. “Consistent with Sotera Wire-
less, Inc., the PTAB will not discretionarily deny institution in view of parallel dis-
trict court litigation where a petitioner presents a stipulation not to pursue in a par-
allel proceeding the same grounds or any grounds that could have reasonably been
raised before the PTAB.” See Interim Procedure for Discretionary Denials in AIA
Post-Grant Proceedings with Parallel District Court Litigation (June 21, 2022)

(“Fintiv Memo™), 3. Given the Sotera stipulations and the Fintiv Memo guidance,

' PO does not dispute that discretionary denial is inappropriate based on ei-
ther the HP or Acer litigations. See Apple Inc. v. Fintiv, Inc., IPR2020-00019, Pa-

per 11, at 13-14 (PTAB Mar. 20, 2020) (precedential).



the Board should decline to exercise its discretion to deny institution.

Should the Board consider the remaining Fintiv factors, no stay has been re-
quested, rendering Fintiv factor 1 neutral. As acknowledged by PO, the median
time to trial for Judge Schroeder is “just over thirty months.” POPR, 58, citing
AXW-2020. The final written decision in this proceeding will issue within a month
of that. Although the trials in the Dell and Lenovo litigations are both currently
scheduled for July 15, 2024, this date remains speculative because the district court
has at least two other patent trials scheduled for the same date. INTEL-1040, IN-
TEL-1041, INTEL-1042, INTEL-1043. So Fintiv factor 2 is neutral. Due to multi-
ple adjustments to the schedules, much substantive work remains, including expert
discovery and dispositive motions, rendering Fintiv factor 3 at a minimum neutral.

Regardless, discretionary denial is inappropriate here because the Petition
presents a “compelling, meritorious challenge.” Fintiv Memo, 4; Pet., 88. The chal-
lenged claims merely recite the concept of using repeated headers in physical layer
packets in overlapping frequency bands—a concept that PO co-opted from ITU-T
G.hn submissions (see Pet., 4-5, 88) and that would have been obvious in view of
the prior-art disclosures. Pet. at 24-26, 30-35, 38, 68-71, 74-80, 82.

PO alleges that the “merits of the Petition are weak.” POPR, 61. But PO
does not argue that Hansen and WWIiSE are missing a limitation; rather, PO con-

tends that “[t]he Petition proposes two different combinations, one in its



motivation to combine section and a second, different combination in its claim-by-
claim analysis.” POPR, 19. PO is incorrect; the Petition advances one combination:
programming Hansen’s transceiver to support WWiSE’s ER packets. Pet., 9-45.

PO also says a POSITA would not have combined Hansen and WWiSE be-
cause “[t]here are numerous techniques to improve the range of a wireless system”
other than WWiSE’s ER, and the proposed combination would not “properly re-
ceive PPDUs.” See POPR 22-47. But the existence of other capabilities to extend
range does not preclude the use of ER packets with header repetition. And in iden-
tifying alleged incompatibilities between Hansen and WWiSE, PO points to BPSK
modulation in Hansen versus QPSK modulation in WWiSE (POPR, 24-26) while
ignoring WWIiSE’s use of BPSK modulation for SIG-N (INTEL1005, 69-70).

As for Ground 2, PO does not argue that Zhang and Maltsev fail to disclose
any claim limitations. Instead, PO says “Zhang is not prior art” because Petitioner
allegedly “failed[] to show that “900PROV was enabling and provides adequate
written description support.” POPR, 47. But the Petition includes a limitation-by-
limitation showing of “35 U.S.C. § 112 support for at least one claim in the publi-
cation” (Pet., 48—58), which should establish that Zhang is prior art. See, e.g., Ap-
ple Inc. v. Scramoge Tech. Ltd., IPR2022-00573, *23-26 (Sep. 11, 2023).

Thus, Petitioner’s arguments and evidence, if unrebutted in trial, would

“lead to a conclusion that one or more claims are unpatentable.” Fintiv Memo, 4.
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