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(12: 00 p.m, April 4, 2024)

PROCEEDI NGS

JUDGE DOUGAL: This is a call for
| PR2023-01161. | am Judge Dougal. | have with
me Judge Petravick and Judge Meyers.

VWho do we have for Petitioner today?

MR. LEACH. Good norning. This is Tom
Leach, with Merchant & Gould, for Petitioner,
and with nme is Taylor Stem er, also for
Petitioner.

JUDGE DOUGAL: Thank you.

And who do we have for Patent Oaner?

MR. YACKEY: Good norning. This is Scott
Yackey, on behalf of the Patent Owner, and
that's Y-A-C-K-E-Y.

JUDGE DOUGAL: Great. Thank you.

So we are here today on a request from
Petitioner to file a nmotion for suppl enental
i nformation pursuant to 37 CFR 42.123(b).

Before | kind of let either party discuss

in detail, just a few quick questions for
Petitioner. First of all, just to confirm
this is still an open request, correct?
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MR. LEACH: Correct.

JUDGE DOUGAL: Have you al ready provided a
copy of the declaration to Patent Omer, or iIs
t hat depending on this notion?

MR. LEACH. Nope. W provided a copy of
t he declaration as soon as we got it signed --

JUDGE DOUGAL: Okay.

MR. LEACH. -- which would have been on --
| think it was on March 12th we sent it to
them and that wasn't exactly when it was
si gned.

It was signed on the 10th, but we had to
get it translated from German to English. As
soon as we received the translation, we sent it
to them

JUDGE DOUGAL: Thank you. And then ny
final question before we go into a nore
detail ed discussion is: Wth M. Funck being
in Germany and the difficulty you had getting
everyt hi ng worked out, would M. Funck be
avai l abl e for a deposition, a cross-exam nation
by Patent Owmer, if Patent Owmer desired that?

MR. LEACH. | don't know the answer to
that. | could try to find out.

JUDGE DOUGAL: All right. Those were ny

Veritext Lega Solutions
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prelimnary questions, just to see where we
wer e at.

Al so, one prelimnary question for Patent
Omer would be in the email, Patent Owner, you
said you were opposed to this. And just to
confirm Patent Owmer, are you still opposed to
this notion?

MR. YACKEY: Yes, we are.

JUDGE DOUGAL: Okay. Wth that,
Petitioner, why don't you go ahead and explain
alittle bit of the situation here, why you
want this request for |ate suppl enental
information. Qur rule requires that it be --
consideration would be in the interest of
justice.

You can address that a little bit.

Explain why it's relevant. Just provide us a
little bit background and your thoughts on this
not i on.

MR. LEACH. Sure. Thank you, Judges.

Under 42.123, there's basically two issues
to submt |ate supplenmental information. It
needs to show or we need to show that it
reasonably could not have been obtained earlier

and that it would be in the interest of justice
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to provide the information.

So on the first point, that it couldn't
reasonably have been found earlier, we have
been di ggi ng, digging, digging, |ooking for
prior art, and in ternms of M. Funck, we
started -- obviously we found the SenwaTec
conpany and the prior art. W were able to
| ocate the video and sone newspaper articles,
and we were trying to get nore information
about that.

UD-Umnel t, we reached out to them and were
unsuccessful. We then went back to our
SenwaTec contact and tried to see if they had
any avenue into UD-Umnelt, trying to get ahold
at sonebody at UD-Umnelt that would have nore
know edge about use of the SenwaTec vi deo or
how it was publicly disclosed and publi shed,
and so --

JUDGE DOUGAL: I|I'msorry. If | may
interrupt --

MR. LEACH:. Yep.

JUDGE DOUGAL: -- just briefly. This work
that you're trying to find out, in your emuil,
| believe you said this started as early as

Novenmber 2023. s that --
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MR. LEACH: November 11th, 2023 woul d be
when we reached out to SenwaTec trying to
figure out how to get in touch with UD Umelt.

So maybe backing up a little bit nore,
this M. Funck, we couldn't find himon any
soci al nmedia pages. W tried tracking him down
t hat way, and so we went back and | ooked at al
of our records.

Bet ween Novenber 11th, 2023 and when we
provi ded the signed English declaration to
Nuhn, which was on March 12th, 2024, we had
about 40 communi cations back and forth with
people trying to get in touch with M. Funck or
sonmebody at UD- Umnel t.

And t hen once we located him | think it
was t hrough soneone at UD-Umnelt, part of the
probl em t here was under German | aw, we woul d
get in touch with soneone at -- or to get in
touch with soneone at UD-Umnelt, to get their
contact information, our contact, whoever we
were talking to, would have to get perm ssion
fromthemfirst for that person to provide
their contact information, if they had it.

And so there was a dai sy chain of that

where we would talk to someone at SenwaTec, and
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then they would have to get perm ssion from
soneone at UD-Ummel t, who woul d then have to
get perm ssion fromthis M. Funck. So there
was just a |lot of back and forth there.

And then we had obviously the tine change
difference. We had the | anguage barriers. W
had to get translators to conmunicate with sonme
of the people. And we're tal king about an
operator of one of these vehicles that just
doesn't have a dog in this fight. You know,
sonet hi ng that happened over in the U S. And
so that is | think a large part of why -- or
showing the diligence that we had in trying to
get this information and why it took so long to
do it.

I think also UD-Umwelt may have gone
t hrough a reorgani zation or a bankruptcy, and
"' m not exactly sure on that point, but there
were sone difficulties getting in touch with
them as well, and so that kind of hits on the
diligence. | mean, between Novenber 11th and
March of 2024, about 40 back-and-forth
communi cations trying to get in touch with this
person, and then obviously it takes tine to

interview them to draft up a declaration, to
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exchange that, reinterview, and then work to
get it translated, signed, retransl ated. So |
think that goes to the diligence.

The other thing I think that's inportant,
and this kind of goes to the interest of
justice, in October of 2023, in Patent Owmer's
prelimnary response, they chall enged whet her
the video or the screenshots of the video were
publicly avail abl e, whether they were
authentic. They went after the Lonnemann
decl arati on.

And so nmuch of this is really just
respondi ng to the evidence that Patent Owner
had said was insufficient, and so we're just
provi ding them the evidence.

Soit's alittle bit I think disingenuous
to say, oh, there's no corroboration, and you
haven't proved that that video was publicly
accessi bl e, or Lonnenann doesn't have firsthand
know edge. And then when we provide that
evi dence, as soon as he received it, they then
obj ect to using the evidence that they
conpl ai ned was m ssi ng.

So | think for the interest of justice,

that | think is a big fairness point for why

Veritext Lega Solutions
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this evidence should be all owed in.

Also, | think just in the interest of
justice we want the Board to have all the
information that's relevant to whether this
patent is valid or not, and | think that goes
directly to the interest of justice. And then
finally, | think given that Patent Owner has
now noved to anend, it's going to be rel evant
for that as well.

So | think we can clearly show that it
coul d not have been obtained earlier. As soon
as we got the signed declaration, and it was
translated within two days, we provided the
English version to them they had it, and that
was back March 12th of this year. And then in
the interest of justice, again, they're the
ones that put a lot of this at issue and
chal | enged this.

So for themto try to pick apart the
evi dence that we did provide and argue that
there's not corroboration and that it wasn't
publicly avail able, and then when the evidence
conmes in and we have evidence that shows that
it certainly was, that they shouldn't be heard

to conplain that it shouldn't cone in.
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JUDGE DOUGAL: Okay. |'ve got a couple
nore questions before | nove to Patent Owner.
One is what inpact this wll have on the
schedule. And, kind of related to that,
whet her this request is necessary or whether
this evidence could be submtted with the

Petitioner reply or opposition to notion to

amend.

| guess |I'Il ask that question first, and
then I'Il go to the next question.

MR. LEACH. [|I'msorry. WAs that question

directed to Petitioner or Patent Oawner?

JUDGE DOUGAL: Yes. Petitioner.

MR. LEACH. Oh, okay. So | don't think it
w Il have any inpact on the schedule. They've
al ready addressed the video, and they could
address it further in the surreply.

| think you're correct in that we plan to
use this evidence in our reply and in our
response to the notion to anmend, but out of
fairness, we wanted to give it to them as soon
as we could, to give everyone the anmpunt of
time they need to evaluate it and make their
argunments accordingly.

JUDGE DOUGAL: And then on the -- onto the
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| guess burdens -- filing supplenental |ate
information, kind of limted to the point of
whet her this information could not have been
obtained earlier, is -- one of the points you
made in your email was that M. Funck woul d be
able to testify about the capability of the
dredgi ng punps, the SenwaTec punps or devi ces.

| guess ny question is, is it necessary to
get M. Funck's testinony on that? | nean,
don't you have declaration testinmony from your

expert kind of on those types of issues

already? | guess, why is this necessary?
MR. LEACH. Well, | think it's necessary
in part because, if I'"'mrecalling correctly, |

think the Board requested additional evidence
on sone of these points, and so that's -- |
think that was in the institution decision. So
we're trying to provide sonme of that, and |
think that's with respect to |iquid manure
maybe and sonme of the punping aspects.

It certainly does provide background
evi dence on these issues, for exanple, the
capability of a dredging punp and those sort of
t hings, but certainly the testinmony I think is

rel evant on those points. Not to nention, it
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corroborates the public availability of the
video, and it helps to show what a person of
ordinary skill in the art would have understood
at that tinme, kind of on sonme background
information that a person would have
under st ood.

JUDGE DOUGAL: Okay. Do you want to make
any other coments before | turn it over to
Pat ent Owner ?

MR. LEACH: No. | think that's all at
this point.

JUDGE DOUGAL: All right. Pat ent Omner,
"Il open it up to you. Obviously we've asked
a bunch of questions, and the Petitioner has
provided a | ot of stuff, reasoning on why this
shoul d be allowed. Can you |et us know why you
oppose and why you don't think it's proper for
the Petitioners to submt this suppl enental
i nformation?

MR. YACKEY: Yes. 1'Ill take the first
part, about not being able to be obtained
earlier.

Petitioner indicates that they started
searching for this additional information on

November 11th, 2023. However, |'Ill point out
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t hat the Lonnemann decl aration, Exhibit 1013 in
this | PR, was executed on June 15th, and on
Page 9 of that paper, included a newspaper
article showing a picture of Eckhard Funck in
t he SenwaTec vehicl e.

So Petitioner was aware of and had
M. Funck's nane at |east as early as June 15th
of 2023. Wiy they waited another five nonths,
until Novenber of 2023, to begin to reach out
to himl think shows that there was delay on

the part of Petitioner and severely undercuts

their argunment that he could not be -- you
know, this information could not be reasonably
obt ai ned earlier.

Their tineline of they searched for him
starting in Novenber and they got his
decl aration in March, you know, that was only
four nmonths. They waited five nonths to get
started. So | think Petitioner does not have a
good argunent on why this could not have been
reasonably obtained earlier. So that's to
poi nt one.

JUDGE DOUGAL: Are you saying that they're

showing the filing of the petition was

i nsufficient about the date of the video and
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M. Lonnemann sayi ng that they had a copy of

t he docunment in their business records? Ws
there sonething there that you think was
insufficient that showed they should have done
nore at the start than when you guys first kind
of raised the issue or raised an argunent about
it?

MR. YACKEY: So nmy argument is a little
bit different. Petitioner was outlining the
steps they took to try to get ahold of sonmeone
to provide a declaration to support their
argunments about SenwaTec. And in March of
2024, they provided the declaration of
M. Eckhard Funck, you know, saying that they
coul d not get ahold of anyone or coul dn't
identify him previously.

What |'mtrying to point out is that in
t he Lonnemann declaration that they filed as an
exhibit to their IPR petition, the Lonnenmann
decl arati on was executed on June 15th, 2023,
and attached to it was a newspaper article, and
in that newspaper article it includes a
phot ograph of Eckhard Funck, and the caption to
t hat phot ograph identifies himby nane.

So what I'mtrying to argue is that
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Petitioner was aware of and had the nanme of
Eckhard Funck all the way back in June of 2023.
So it seens a little disingenuous that they

wai ted from June of 2023, when they had

M. Funck's name in hand, to Novenber of 2023,
to really start in earnest trying to get

i nformation from him

Hopeful ly that cleared it up.

JUDGE DOUGAL: Yes. That nmakes sense.

MR. YACKEY: | think, again, that shows
that they could have attenpted or could have
obtained this informati on nmuch earlier than
t hey did.

And then as far as, you know, in the
interest of justice, | think again what they're
trying to do is go far beyond the scope of the
four corners of SenwaTec. And to the question
that you raised before, why can't they rely on
the testinony of their expert as to the
capabilities of SenwaTec, you know, if they
absolutely need the declaration of M. Funck,
it kind of seenms to show that SenwaTec on its
face failed to disclosed what a POSI TA woul d
have known at the tine.

So | think M. Funck's declaration adds
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nothing that's not already in the record. It
still fails to show the use of a SenwaTec
vehicle or Truxor vehicle in an agricultural
manur e | agoon and punping agricul tural manure
or animal manure. It only tal ks about sewage
| agoons, which are vastly different.

So | think, again, this doesn't tip it on
the scales towards being in the interest of
justice.

JUDGE DOUGAL: Okay.

MR. LEACH: May | respond to that? This
is Tom Leach.

JUDGE DOUGAL: Just one second.

Pat ent Omner, what woul d be your reply if
Petitioner were to submt this evidence with
their Petitioner reply or their opposition to
the notion to anmend?

MR. YACKEY: |'msorry. Can you say that
again? You kind of broke up for a second.

JUDGE DOUGAL: Sure. |Is there a problem
with Petitioner filing this declaration with
Petitioner's reply or their opposition to the
nmotion to amend?

MR. YACKEY: | think we would still be

opposed to it. You know, it's pretty late in
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the game for themto provide this now. As |
said, | don't think it addresses the issues
that we've raised before, but | guess if
they're permtted to file it, we will of course
respond accordingly.

JUDGE DOUGAL: And Petitioner --

MR. YACKEY: | think --

JUDGE DOUGAL: Go ahead.

MR. YACKEY: | was just going to add on,
at the beginning of the call you asked if he
woul d be available to sit for a deposition, and
| think Patent Owner would certainly push to
have his deposition taken in the United States.

Petitioner's inability at this point to
tell whether the declarant woul d be even
avai l able for a deposition | think is another
reason why this should not be admtted at this
poi nt .

JUDGE DOUGAL: Okay. Petitioner?

MR. LEACH. Sure. |1'Il just take themin
turn.

So on the point that in June of '23, we
had t he newspaper article with a nane, this
Eckhard Funck, yes, we had that newspaper

article. And | think in hindsight, it's really
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easy to | ook back and say, oh, you should have
done this, you should have done that. But we
were | ooking for avenues to get nore
i nformation about UD-Umaelt and trying to get
nore information.

| can tell that you M. Funck doesn't have
a social nedia page. The ones that we found
that had his nane or a nane simlar we weren't
able to get any responses or any contact wth.

So | don't think it's an accurate
statenent to say, oh, not until Novenmber did we
start trying. W were trying all kinds of
avenues, along with other prior art. There's
ot her vehicles like this out there, such as |
think the Conver that we were trying to track
down.

So it's not like this is the only thing
that was sitting there on our plate to do. W
obviously were trying to find prior art, trying
to get nore information prior to Novenber 11th,
2023, and so | don't think it's a fair point to
say we just sat around for five nonths. During
that tinme we were al so preparing a nunber of
reexans, and we prepared two nore |PRs.

One of the points is we were trying to
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file the 425 I PR as soon as we could too. So
there was sone of that -- there was a | ot going
on, obviously, during that time, but we were
focused on obtaining prior art and trying to
get nore information about the prior art that
we had.

And | think what's really inportant, and
the Board nentioned this, in their Patent Owner
prelimnary response, they attacked all this
evi dence, right? They said, there's no
corroboration, that Lonnemann can't
authenticate it. They really put this issue
into focus.

And then |I think again in their notion to
anend, | nean, that nmakes it entirely rel evant,
because you can use nore than what is in the
original petition, if their notion to anend is
granted, or to look at their clainms. These are
new clains that they're proposing, new
[imtations, and the Funck declaration is
directly relevant to that.

And so | think that's -- they will have a
chance in their surreply to respond to it.

They will have a reply | believe to the notion

to anmend.

Veritext Lega Solutions
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| think this falls in the canp of nmaybe no
good deed goes unpunished. W didn't wait
until the response to notion to anend. We
didn't wait until our surreply to try to get
this in. W tried to -- all the evidence that
we have, we were trying to get it up front,
give it to them as soon as possible so al
parties have it and can nmake a good deci si on.

And | think that goes directly to the
interest of justice here. Are these patents
valid or are they not. Are the anended cl ains
proper or not.

In terms of themwanting to take
M. Funck's declaration, |I nean, we do not
control this man. He is a person who was
operating the vehicle for UD-Umelt in
different farns, and he was providing the
service of using this machine in different
| agoons.

And so, you know, we can definitely check.
But | would note that they have not asked for
any di scovery. They haven't asked to take
M. Lonnemann's deposition. While | appreciate
the Board raising this issue, they have not

asked for any depositions, not even the
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deposition of our own expert. And so | think
it's kind of telling that they're not
interested in these depositions. This is
obvi ously evidence that we want.

But the I PR process allows the record to
go forward on declarations. So even if he is
not available or wouldn't agree to a
deposition, he provided a sworn statenent that
| think is appropriate to use here.

JUDGE DOUGAL: Okay. So | understand the
comment that you said earlier -- this is going
to a different question -- about trying to be
up front, trying to provide this to Patent
Owner as soon as it becanme avail abl e.

But 1'd still Iike maybe a clarification
or an additional statenent from you,
Petitioner, on why we should -- you want to
nove forward | guess with this notion, as
opposed to sinmply filing with your Petitioner
reply or opposition to anend or opposition to
t he anended cl ai ns.

MR. LEACH. Are you asking if we want to
nmove forward with this notion?

JUDGE DOUGAL: Yeah.

MR. LEACH. Yeah. We'd be fine with that,
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as well, but we think that we neet the -- we
were diligent, and we neet the good cause, and
we're just trying to get the information that |
t hi nk puts everyone in a position to make a
good deci sion here put before the Board.

JUDGE DOUGAL: Ckay.

Petitioner or Patent Owner, any fi nal
t hought s?

MR. YACKEY: Again, | just would reiterate
that it appears that Petitioner knew about this
gentl eman for nonths. They sat on it. They
indicated to us and to the Board that they
didn't start |ooking for himuntil Novenber, so

| think it just shows unreasonabl e del ay on

their point.

Again, if it's allowed to cone in, | think
we' || be pushing to get his deposition in the
United States. That's all | have to add at
this point.

JUDGE DOUGAL: G ve nme just one second.

Okay. We appreciate your input and your
obvi ously preparation for this call.

We're going to take everyone's comments on
advi senment, and we wll issue an order after we

receive a copy of the transcript. So unless
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there are any further

I ssues,

we will adjourn.

(Hearing adj ourned at

* * * *

guestions or other
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COMVONVEALTH OF VIRG NI A AT LARGE, to wit:

|, Rhonda D. Tuck, RPR, CRR, Notary Public in and
for the Commonwealth of Virginia at Large, and whose
conm ssi on expires May 31, 2024, do certify that | was
the certified stenographic reporter at the
af orenenti oned proceedi ngs and that the foregoing is a
true, correct, and full transcript of the proceedings
her ei n.

| further certify that | amneither related to
nor associated with any counsel or party to this
proceedi ng, nor otherwi se interested in the event
t her eof .

G ven under nmy hand and notarial seal at

Charlottesville, Virginia, this April 12, 2024.

Lhordicid

Rhonda D. Tuck, RPR, CRR, Notary Public
Commonweal th of Virginia at Large

Not ary No. 224847
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